
November 5,2010 

VIA HAND DELIVERY 

Ms. Ann Cole, Commission Clerk 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 

Re: Petition of Progress Energy Florida, Inc. for approval of a negotiatedpurchase power 
contract with Hathaway Renewable Energy, Inc.; Docket No. 100345-EQ 

Dear Ms. Cole: 

On July 6,2010, Progress Energy Florida, Inc. ("PEF") filed its petition for approval of a 
negotiated purchase power contract with Hathaway Renewable Energy, Inc. ("Hathaway"). Errors 
were discovered by both FPSC Staff and PEF in the contract that was filed with that petition; in 
Exhibit B attached to its original petition; and in two data request responses. PEF hereby 
resubmits its AMENDED contract with Hathaway to correct these errors. Attached is a clean copy 
of the AMENDED contract (Attachment A) along with a red-line version (Attachment B) to easily 
identify the changes that were made. In Attachment C, PEF has included corrected responses to 
Staffs data requests and a corrected Exhibit B to PEF's petition. 

A Request for Confidential Classification was also submitted on July 6,2010. An 
amended Request for Confidential Classification is also attached which encompasses the changes 
made to the AMENDED contract. All other aspects of the original Request for Confidential 
Classification filed on July 6,2010 remain the same and can be used to protect the confidential 
information contained in the AMENDED contract. 

Thank you for your assistance in this matter and apologize for any inconvenience this may 
have caused. Please feel free to call me at (727) 820-5184 should you have any questions. 

Sincerelv. 
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NEGOTIATED CONTRACT FOR THE 
PURCHASE OF CAPACITY AND ENERGY FROM A OUALIFYING FACILITY 

This Negotiated Contract for the Purchase of Capacity and Energy From a Qualifying Facility, including 
any Appendices and attachments hereto (collectively, the “Agreement”) is made this __ day of October 20 10, 
by and between Florida Power Corporation d/b/a Progress Energy Florida, Inc., a Florida corporation 
(“Buyer”), whose principal place of business is 299 First Avenue North, PEF 155, St. Petersburg, Florida 33701 
and Hathaway Renewable Energy, Inc. (“Seller”) whose principal place of business is 45 Franks Road, Leoma, 
Lawrence County, Tennessee 38468. Buyer and Seller may each be referred to as a “Party’’ or collectively as 
the “Parties.” 

W H E R E A S :  

Seller intends to design and construct a power generation facility of approximately 16MW gross electric 
output at a location in Florida interconnected with the Transmission System owned and operated by 
Buyer; 

Seller shall procure the interconnection ofthe Facility to the Transmission System operated by the 
Buyer; and, 

Seller desires to generate and sell energy and capacity from the Facility to Buyer and Buyer desires to 
receive and purchase the same from Seller, in accordance with the terms and conditions ofthis 
Agreement. 

NOW, THEREFORE, in consideration of the mutual covenants and agreements set forth in this 
Agreement, and for other good and valuable consideration, the receipt and adequacy of which is hereby 
acknowledged, the Parties hereby agree as follows: 

1. DEFINITIONS 

1.1. Defined Terms 

Unless otherwise defined herein or in any exhibit, schedule or appendix hereto, the following terms, 
when used herein or in any attachment, exhibit or appendix hereto shall have the meanings set forth below. 

“Act” means the legislation and statutory policy relating to renewable energy contained in Florida Statutes 
Annotated Sections 366,051,366.91, and 366.92, and all related rules promulgated by the FPSC, as each may be 
amended or modified from time-to-time, and any successor renewable energy standards, statutes, regulations, or 
rules. 

“Additional Maintenance Outazes” has the meaning assigned to it in Section 6.5. 

“Affiliate” of any Person shall mean a Person (other than a natural person) that directly or indirectly, through 
one or more intermediaries, controls, is controlled by, or is under common control with, such Person. 

“Agreement” means this Negotiated Contract for the Purchase of Capacity and Energy From a Qualifying 
Facility, and the Appendices, Exhibits, and other attachment hereto, as maybe amended from time to time. 

“Annual Caoacitv Billing Factor” has the meaning assigned to it in Appendix 2. 
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“Aooendix” means an appendix attached to this Agreement, 

“Aoulicable Law” shall include any and all constitutions, charters, acts, statutes, laws (including, but not limited 
to, all environmental laws), decrees, ordinances, rules, codes, regulations, orders, conditions, standards andor 
objective criteria applicable to this Agreement or to either Party’s obligations, performance, or rights under this 
Agreement and/or contained in any Project Consent (where any such items have enforceable legal effect), 
including any final decree, judgment or order of any court or Government Agency of competent jurisdiction. 

“As-Available Enerw Rate” means the rate calculated by Buyer in accordance with FPSC Rule 25-17.0825, 
F.A.C., and Buyer’s Rate Schedule COG-1, as they may each be amended from time to time. 

“Authorization to Construct” means any Government Approval required by any appropriate Government 
Agency to construct and operate the Facility. 

“Avoided Unit Enerw Cost” has the meaning assigned to it in Section 12.1 

“Avoided Unit Fuel Cost” has the meaning assigned to it in Section 12.1. 

“Bankrupt” means with respect to a Party or entity, such Party or entity that: (a) makes an assignment or any 
general arrangement for the benefit of creditors; (b) files a petition or otherwise commences, authorizes or 
acquiesces in the commencement of a proceeding or cause of action under any bankruptcy or similar law for the 
protection of creditors, or has such a petition filed against it as debtor and such petition is not stayed, withdrawn, 
or dismissed within thirty (30) Business Days of such filing; (c) seeks or has a liquidator, administrator, 
receiver, trustee, conservator or similar official appointed with respect to it or any substantial portion of its 
property or assets; (d) has a secured party take possession of all or substantially all of its assets or has a distress, 
execution, attachment, sequestration or other legal process levied, enforced or sued on or against all or 
substantially all of its assets; (e) is unable to pay its debts as they fall due or admits in writing of its inability to 
pay its debts generally as they become due; and/or, (f) otherwise becomes bankrupt or insolvent (however 
evidenced). 

“Base Caoacitv Rate” has the meaning assigned to it in Appendix 2. 

“Business Day” means any Day except a Day upon which banks licensed to operate in the State of Florida are 
authorized, directed or permitted to close, Saturday, Sunday or a weekday that is observed as a public holiday in 
the State of Florida. 

‘‘W has the meaning assigned thereto in the opening paragraph of this Agreement. 

“Caoacity” means the total continuous generating net MW capability of the Facility. 

“Caoacitv Commencement Date” means the date that the Facility has achieved Capacity Commencement Status. 

“Cauacity Commencement Status” means that (i) the Facility is in compliance with all applicable Project 
Consents and Government Approvals; (ii) the Facility has maintained an hourly MW output, as metered at the 
Electrical Interconnection Point, equal to or greater than the Committed Capacity over the Committed Capacity 
Test Period; and (iii) such twenty-four (24) hour period reasonably reflects the Facility’s day-to-day operations, 
which status must be achieved no later than the Required Capacity Commencement Date. 

“Cauacitv Cost Recoverv Clause” has the meaning assigned to it in Section 12.5. 

‘‘Change in Environmental Law” has the meaning assigned to it in Section 12.6. 
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‘‘Claims“ means any claims, judgments, losses, liabilities, costs, expenses (including reasonable legal fees) and 
damages of any nature whatsoever, including but not limited to, in relation to breach of contract, personal injuly, 
death, property damage incurred or other legal or equitable claims. 

“Commissionins” means, with respect to the Facility, the commencement of the period during which any Unit 
of the Facility has begun Testing and ending when such Unit has been approved for the production of energy 
and authorized to commence delivery of energy pursuant to inter alia the provisions of Sections 6 and 14 hereof; 
provided, however, the Commissioning of the Facility shall be completed when all of the units have completed 
such Commissioning. 

“Committed Capacity” means the minimum electrical Capacity of the Facility guaranteed to be provided by 
Seller being total net electric Capacity of approximately 16MW, subject to increase or decrease in accordance 
with Section 6.2. 

“Committed Cauacitv Test Period” has the meaning assigned to it in Section 6.2(b). 

“Conditions Precedent” means the conditions specified in Section 3.1, 

‘‘costs“ means, with respect to the Non-Defaulting Party, brokerage fees, commissions, third party transaction 
costs, and other costs and expenses reasonably incurred by such Party either in terminating any arrangement 
pursuant to which it has hedged its obligations or entering into new arrangements which replace the terminated 
transaction(s), and all reasonable attorneys’ fees and other legal costs incurred by the Non-Defaulting Party in 
connection with the such termination and replacement of the transaction(s). 

‘‘W means a 24-hour period beginning at 12:OO a.m. Eastern Prevailing Time on any day and ending at 12:OO 
a.m. Eastern Prevailing Time on the following day. 

“w has the meaning assigned to it in Section 16.1. 

“Disputing Party” has the meaning assigned to it in Section 13.7(a). 

“Distribution System” means the distribution system consisting of electric lines, electric plant, transformers and 
switchgear is used for conveying electricity to ultimate consumers, but not including any part of the 
Transmission System. 

‘‘- means United States Dollars. 

“Due Date” means, with respect to any invoice delivered by Buyer pursuant to Section 13.1, the 20th Business 
Day of the Month following the Month in which the invoice was sent. 

“Earlv Termination Date” has the meaning assigned to it in Section 17.2. 

“Eastern Prevailing Time’’ or “EPT” means the time in effect in the Eastern Time Zone of the Unites States of 
America, whether Eastern Standard Time or Eastern Daylight Savings Time. 

“Effective Date” shall be the date that this Agreement is properly executed by both Parties. 

“Electrical Interconnection and Operating Agreement” means the agreement between Seller and the 
Transmission Provider providing for the physical connection and operation of the Electrical Interconnection 
Facilities between the Facility and the Transmission System. 
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“Electrical Interconnection Facilities” means the interconnection facilities that physically connect the Facility 
with the Transmission System, as well as any required network upgrades thereto, as more fully described in the 
Electrical Interconnection and Operating Agreement. 

“Electrical Interconnection Point” means the physical point at which the Facility is connected with the 
Transmission System or, if Seller interconnects with a Transmission System other than Buyer’s, the point of 
interconnection between the Buyer and the Transmission Provider. 

“Emergencv Condition” means a condition or situation that presents an imminent physical threat of danger to 
life, health or property, and/or could reasonably be expected in the opinion of the Transmission Provider to 
cause a significant disruption to the Transmission System or otherwise be required in accordance with the 
requirements of the FPSC or any system condition not consistent with Prudent Utility Practices. 

“Emission Reduction Credits” means any offset, allowance, or credit of any kind created or administered under 
any current or future voluntary standard, statutory and/or regulatory regime, associated with the underlying Fuel 
used for the generation of electricity and pursuant to which the generation of electricity using the Fuel is 
recognized as avoiding the emissions of pollutants to the air, soil or water such as sulfur oxides (Sox), nitrogen 
oxides @Ox), carbon monoxide (CO) and other pollutants; (2) any avoided emissions of carbon dioxide (C02), 
methane (CH4), nitrous oxide, hydrofluorocarbons, pertluorocarbons, sulfur hexafluoride and other greenhouse 
gases (GHGs), ozone depleting substances, ozone, and non-methane volatile organic compounds that have been 
or may be determined by the United Nations Intergovernmental Panel on Climate Change (UNIPCC), by law, or 
otherwise by science or in the vo1unt;Uy markets to contribute to the actual or potential threat of altering the 
Earth’s climate by trapping heat in the atmosphere. Environmental Attributes shall exclude (i) any energy or 
capacity of the Facility, or (ii) investment, production, or other tax credits, grants, benefits, and/or deductions 
associated with the construction, ownership, and/or operation of the Facility and other financial incentives, 
including without limitation, credits, reductions, or allowances associated with the Facility that are applicable to 
local, state or federal tax obligations 

‘‘= means megawatt-hours generated by the Facility of the character commonly known as three-phase, 
sixty hertz electric energy that is delivered at a nominal voltage at the Electrical Interconnection Point. 

“Environmental Attributes” means all attributes of an environmental or other nature, including without 
limitation the Emission Reduction Credits, that are created or otherwise arise from the Facility’s generation of 
Energy using the Fuel, in contrast with the generation of electricity using nuclear or fossil fuels OK other 
traditional resources and the displacement of conventional Energy by the Energy generated by the Facility. 
Such attributes include, and are not limited to, the Emission Reduction Credits and Renewable Energy 
Certificates, however defined under any voluntary standard or local, state or federal law, regulation or 
ordinance. 

“EPC Contract” means the turnkey Engineering, Procurement and Construction Contract entered into between 
Seller and the contractor selected by Seller in regards to the engineering, procurement and construction of the 
Facility. 

“Event(s) of Default” means inter alia any of the Events of Default as set forth in Section 17 hereof. 

“Facilih/” means Seller’s electric generating facility to be located in the State of Florida that will generate 
Energy using the Fuel as defined herein. 

“Facilitv Site” means the site on which the Facility is to be constructed and operated. 

‘‘m means Florida Gas Transmission. 

“Financial Closing” means the fulfillment of each of the following conditions: 
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(a) 

(b) 

the execution and delivery of the Financing Documents; and, 

all conditions to the availability of funds under the Financing Documents (other than relating to 
the effectiveness of this Agreement) are satisfied. 

“Financial Closing Date” means the date upon which Financial Closing is achieved. 

“Financine Documents” shall mean documentation with respect to any private equity investment in Seller, any 
loan agreements (including agreements for any subordinated debt), notes, bonds, indentures, guarantees, security 
agreements and hedging agreements relating to the financing or refinancing of the design, development, 
construction, Testing, Commissioning, operation and maintenance of the Facility or any guarantee hy any 
Financing Party of the repayment of all or any portion of such financing or refinancing. 

“Financing Parties” means the Persons (including any trustee or agent on behalf o f  such Persons) providing 
financing or refinancing to or on behalf of Seller for the design, development, construction, Testing, 
Commissioning, operation and maintenance of the Facility (whether limited recourse, or with or without 
recourse). 

“Force Maieure Event” means an event, condition or circumstance described in Section 14. 

“Forced Outage” means a reduction of, or cessation in the delivery of, or inability to deliver, Energy that is not 
the result of (a) a Scheduled Maintenance Outage (or Additional Maintenance Outage), (b) a Force Majeure 
Event, or (c) an Emergency Condition. 

‘‘m means the Florida Public Service Commission 

‘‘Fuel“ means woody biomass feedstock including, but not limited to the woody biomass forms of forestry 
residue, understory, mill residue, urban wood waste, short rotation woody crops and pulpwood, so long as such 
fuel sources meet the requirements of the Act, including, without limitation, the definition of “Biomass” set 
forth in FSA 366.91(2)(a). 

“Fuel Adiustment Clause” has the meaning assigned to it in Section 12.5 

‘‘W means, with respect to a Party, an amount equal to the present value of the economic benefit, if any, 
(exclusive of Costs) to it resulting from the termination of its obligations with respect to the terminated 
transaction(s) hereunder, determined in a commercially reasonable manner. 

“Government Agency” means the United States of America, the State of Florida, any quasi-governmental body 
of the State of Florida, court of competent jurisdiction or any political subdivision of the State of Florida, 
including without limitation, any municipality, township or county, and any domestic entity exercising 
executive, legislative, judicial, regulatory or administrative functions of or pertaining to government, including, 
without limitation, any corporation or other entity owned or controlled by any o f  the foregoing. 

“Governmental Aparoval” means any authorization, consent, approval, license, ruling, appeal, permit, 
exemption, variance, order, judgment, instruction, condition of approval, direction, directive, decree, declaration 
for regulation by any Governmental Agency relating to the construction, development, ownership, occupation, 
start-up, testing, operation or maintenance of the Facility or the execution, delivery or performance of this 
Agreement. 

“m’ means the Institute of Electrical and Electronic Engineers, Inc 

“lncreased Environmental Costs” has the meaning assigned to it in Section 12.6(b). 
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“Independent Engineer” means such independent consulting engineering firm of national repute and appropriate 
expertise in integrated gasification and fuel cell power production and technology as is appointed by Buyer from 
time to time after consultation with and upon the prior written consent of Seller (not to be unreasonably withheld 
or delayed). 

‘‘W has the meaning assigned to it in Section 6.9. 

“Interest Rate” means, for any date, the lesser of (a) the per annum rate of interest equal to the prime lending 
rate as may from time to time be published in The Wall Street Journal under “Money Rates” on such day (or if 
not published on such day on the most recent preceding day on which published), plus two percent (2%); and, 
(b) the maximum rate permitted by applicable law. 

‘‘w means one or more kilowatts of electricity, as the context requires. 

“Letteds) of Credit” has the meaning assigned to it in Section 6.9. 

‘‘W means, with respect to a Party, an amount equal to the present value of the economic loss, if any, 
(exclusive of Costs) to it resulting from the termination of its obligations with respect to the terminated 
transaction(s) hereunder, determined in a commercially reasonable manner. 

“Maintenance Outage” means a time period during which the Facility is shut down or its output reduced to 
undergo maintenance and repairs necessary for the reliable operation of the Facility in accordance with 
Section 6.4 or as otherwise agreed by the Parties. 

“Metering Eauioment” shall means such meters and other equipment required or installed by the Transmission 
Provider to measure and record the output of the Facility, including that which may be required pursuant to the 
Electrical Interconnection and Operating Agreement and Buyer’s communications media, remote terminal unit, 
and access to metering data. 

‘‘W is the credit rating assigned to a Party’s unsecured, senior long-term debt 
obligations of at least BBB- by Standard & Poor’s, a division of the McGraw-Hill Companies (“S&P) or Baa3 
by Moody’s Investors Service, Inc. (“Moody’s”). 

‘‘m means a calendar month. 

“Monthlv Billing Period” means the period beginning on the first calendar day of each calendar month, except 
that the initial Monthly Billing Period shall consist of the period beginning 12:Ol a.m., on the Capacity 
Commencement Date and ending with the last calendar day of such month. 

“Monthlv Capacitv Factor” has the meaning assigned to it in Appendix 2. 

‘‘w means one or more megawatts of Energy, as the context requires. 

‘‘m means one or more megawatt-hours of Energy, as the context requires. 

“Net Settlement Amount” has the meaning assigned to it in Section 17.2. 

“Operatine Parameters” has the meaning assigned to it in Section 6.8. 

“Ooeration and Maintenance Agreement” means that certain operation and maintenance agreement, if any, 
between the Seller and the Person selected by the Seller relating to the operation and maintenance of the 
Facility. 
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‘‘m has the meaning assigned to it in the opening paragraph of this Agreement. 

means any individual, partnership, corporation, association, joint stock company trust, joint venture, 
unincorporated organization, or Governmental Agency (or any department, agency, or political subdivision 
thereof). 

“Point of Metering” means the point(s) where Energy made available for delivery to Buyer is measured. 

“Proiect Consents” means the Governmental Approvals including Authorizations to Construct that authorize the 
Seller to maintain, and use the Facility for the generation or transmission of electricity to the Transmission 
System, including, without limitation, those associated with the delivery, storage, and use of the Fuel. 

“Proiect Contracts” means the EPC Contract, the Electrical Interconnection and Operating Agreement, the Fuel 
supply agreement, and the Operation and Maintenance Agreement, to the extent applicable. 

“Prudent Utility Practices” means the practices, methods, standards and acts that, at a particular time, in the 
exercise of reasonable judgment in light of the facts known or that should reasonably have been known at the 
time a decision was made, could have been expected to accomplish the required result reliably, economically, 
safely, expeditiously and consistent with good business practices, which practices, methods, standards and acts 
generally conform to operation and maintenance standards recommended by the Facility’s equipment suppliers 
and manufacturers, the design limits, applicable Governmental Approvals and Applicable Law. 

“Oualifvine Facility” or ‘‘w means a generator of Energy that meets certain ownership, operating and 
efficiency criteria established by the Federal Energy Regulatory Commission pursuant to the Public Utility 
Regulatory Policies Act of 1978 (“PURPA”), as amended, and as further provided for under applicable 
regulations; and, applicable provisions under the laws, rules, and regulations of the State of Florida. 

“Required Caoacitv Commencement Date” means the date that is not less than Twenty One (21) Months after 
Seller’s receipt of Project Consents or September I, 2013, whichever is sooner. 

“Schedule” or ‘‘m means the act of Seller arranging for, notifying, and confirming a specific event, 
such as, but not limited to, a quantity of Energy to be delivered to Buyer during a specified period oftime. 

“Scheduled Maintenance Outage” means a time period during which the Facility is shut down or its output 
reduced to undergo a pre-scheduled Maintenance Outage in accordance with Section 6.4 or as otherwise agreed 
by the Parties. 

‘‘W has the meaning assigned to it in the opening paragraph of this Agreement. 

‘‘- means the rating assigned to an Issuer’s senior unsecured long-term debt obligations (not 
supported by third party credit enhancements) or, if Issuer does not have a rating for its senior unsecured long- 
term debt, then the rating then assigned to such Issuer by S&P, Moody’s or any other rating agency agreed to by 
the Parties. 

“Start-up” means the ignition of the Facility, for the purpose of synchronization of the output of the Facility to 
the Transmission System and to produce Energy. 

“Start-up Fuel” means an energy/fuel source other than the Fuel, which may include distillate oil, natural gas or 
other fossil fuels; provided, however, the aggregate amount of Start-up Fuel that may be used by the Facility 
during any rolling twelve-month period shall not exceed five percent (5%) of total Fuel used in such contract 
year. 
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‘‘Tax” or “I&&’ means any tax, charge, impost, tariff, duty, levy or fee of any kind charged, imposed or 
levied, directly or indirectly, by any Government Agency or Taxation Authority. 

“Taxation Authority” means any revenue, customs, fiscal, statutory, federal, state, local governmental or 
municipal authority having the legal right to impose any tax, charge, impost, duty, levy or fee in the nature of 
taxation payable in the United States. 

‘‘Fa& has the meaning assigned to it in Section 2.1. 

‘‘Test” or “Testing” means those tests, evaluations and measurements of the Facility’s output capability that are 
undertaken in connection with the Commissioning of the Facility pursuant to this Agreement, which shall 
include such tests as are consistent with Prudent Utility Practices and generally applicable standards for such 
tests followed by utilities, independent power producers, and manufacturers of electrical generating equipment 
in the United States and other parts of the developed world. 

“Test Date” means the date on which Seller shall commence Testing of the Facility for Commissioning 
purposes, which date shall not be later than the date that is forty-five (45) Days before the Capacity 
Commencement Date. 

“Transmission Provider” means the operator(s) of the Transmission System(s) or any successor thereof or any 
other entity or entities authorized to transmit Energy on behalf of Seller from the Electrical Interconnection 
Point. 

“Transmission Svstem” means the system of electric lines comprised wholly or substantially of high voltage 
lines, associated system protection, system stabilization, voltage transformation, and capacitance, reactance and 
other electric plant used for conveying electricity from a generating station to a substation, from one generating 
station to another, from one substation to another, or to or from any Electrical Interconnection Point or to 
ultimate consumers and shall include any interconnection owned by the Transmission Provider, but shall in no 
event include any lines which the Transmission Provider has specified to be part of the Distribution System. 

1.2. Interpretation 

Words singular and plural shall be deemed to include the other, and pronouns having masculine 
or feminine gender shall be deemed to include the other. 

Article or section headings appearing in this Agreement are inserted for convenience only and 
shall not be construed as interpretations of text. 

Any reference in this Agreement to any Person, whether or not a Party to this Agreement, 
includes its permitted successors and assigns and, in the case of any Government Agency, any 
Person succeeding to its functions and capacities. 

Any reference in this Agreement to any Section, Exhibit or Appendix means and refers to the 
Section contained in, or Exhibit or Appendix attached to, this Agreement. 

Other grammatical forms of defined words or phrases have corresponding meanings. 

A reference to writing includes typewriting, printing, lithography, photography and any other 
mode of representing or reproducing words, figures or symbols in a lasting and visible form. 

Unless otherwise provided, a reference to a specific time for the performance of an obligation is 
a reference to that time in the place where that obligation is to be performed. 
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(h) A reference to a document, code, contract or agreement, including this Agreement, includes a 
reference to that document, code, contract or agreement as novated, amended, modified, 
revised, supplemented, replaced or restated from time to time in accordance with the relevant 
provisions thereof. 

Unless otherwise expressly provided for as set forth herein, if any payment, act, matter or thing 
hereunder would occur on a Day that is not a Business Day, then such payment, act, matter or 
thing shall, unless otherwise expressly provided for herein, occur on the next succeeding 
Business Day. 

Where reference is made to an Applicable Law, such reference to give meaning to the intent of 
tbe Parties hereto, shall be deemed to include all prior and subsequent enactments, amendments 
and modifications pertaining thereto. 

Any reference to the word “include” shall be interpreted to mean “including without limitation.” 

(i) 

6) 

(k) 

2. TERM 

2.1. Term 

(a) This Agreement shall be in full force and effect as of the Effective Date and 
shall continue to remain in full force and effect for a period ending on the date that is Twenty- 
Five (25) years from the Capacity Commencement Date (the “Term”), unless otherwise 
extended or terminated earlier in accordance with the provisions of this Agreement, including, 
without limitation, due to Seller’s failure to satisfy the conditions precedents set forth herein. 

2.2. QF Status 

(a) The continuation of this Agreement is contingent on the Facility achieving and 
maintaining its status as a Qualifying Facility in accordance with this Agreement. Buyer shall 
submit this Agreement and related documentation to the FPSC for approval within ten (10) 
Days of the Effective Date. The Seller agrees and acknowledges that Buyer’s obligation to 
purchase Energy from the Facility is expressly contingent on the Facility meeting the 
requirements of the Act. 

2.3 Regulatory Approvals 

The obligations of the Parties hereunder, including but not limited to Buyer’s obligation to 
perform under this Agreement shall be conditioned upon the Buyer obtaining any regulatory approvals it, acting 
in its sole discretion, deems necessary or desirable, including but not limited to, a final non-appealable order or 
other regulatory determination from the FPSC that Buyer shall have cost recovery associated with its 
performance under this Agreement. With respect to the FPSC, Buyer shall petition the FPSC for approvals 
relating to this Agreement within ten (10) business Days of the Effective Date. Seller agrees to cooperate with 
and assist Buyer in these efforts as Buyer may reasonably request. If any such regulatory approval is not 
obtained to Buyer’s satisfaction, in its sole discretion, within of such request, 
then this Agreement shall terminate upon ten (IO)  Days notice, with neither Party having any liability under this 
Agreement and neither Party having any further obligations relating to this Agreement. 

(a) 
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3. 

4. 

CONDITIONS PRECEDENT 

3.1. Conditions Precedent 

(a) This continuation of this Agreement shall be contingent upon no Event of 
Default having occurred or continuing, and Seller’s completion of the following conditions 
precedent (“Conditions Precedent”) to the satisfaction of the Buyer, acting in Buyer’s sole 
commercially reasonable discretion, unless expressly waived in writing by Buyer in its sole 
discretion: 

(i) Seller shall have developed a Buyer-approved plan for the transmission service 
necessary to deliver Ca aci and Energy from the Facility to the Electrical 
Interconnection Point by pty; 

(ii) Seller having entered into Financing Documents relative to the construction of the 
Facility and having achieved Financial Closing by -, 

Seller having entered into the Project Contracts; (iii) 

(iv) Seller having obtained insurance policies or coverage in compliance with Section 5 by 
no later than -, 

(v) Seller obtaining Status as set forth in Section 2.2 of this Agreement 
by no later than 

3.2. Capacity Commencement Date 

(a) Seller shall achieve the Capacity Commencement Date on or before the 
Required Capacity Commencement Date, after which date if the Facility has not achieved 
Commissioning status then Buyer may terminate this Agreement with fifteen (15) days notice to 
Seller, but without any further obligation and/or liability to Buyer to perform hereunder. 

3.3. Commencement Obligations 

(a) Seller shall ensure that on or before the Test Date: 

(b) the Facility shall have been constructed in accordance with the applicable Project Contracts and 
Project Consents so that Commissioning may be duly and properly undertaken in accordance 
with Section 6; and, 

(c) an operable physical connection from the Facility to the Transmission System shall have been 
effected in accordance with the Electrical Interconnection and Operating Agreement, provided, 
however, that such physical connection shall be made consistent with the terms hereof. 

REPRESENTATIONS AND WARRANTIES 

Mutual: Each Party represents and warrants to the other Party that as of the Effective Date and throughout 
the Term of this Agreement that: 

a) It is duly organized, validly existing and in good standing under the Applicable Laws of the jurisdiction 
of its organization or formation and has all requisite power and authority to execute and enter into this 
Agreement; 
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It has all authorizations under the Applicable Laws, necessary for it to legally perform its obligations 
and consummate the transactions contemplated hereunder or will obtain such authorizations in a timely 
manner prior to the time that performance by such Party becomes due; 

The execution, delivery, and performance of this Agreement will not conflict with or violate any 
Applicable Law or any contract, agreement or arrangement to which it is a party or by which it is 
otherwise bound; 

This Agreement constitutes a legal, valid, and binding obligation of such Party enforceable against it in 
accordance with its terms, and such Party has all rights necessary to perform its obligations to the other 
Party in conformance with the terms and conditions of this Agreement, subject to bankruptcy, 
insolvency, reorganization and other laws affecting creditor’s rights generally and general principles of 
equity; 

It is acting for its own account, has made its own independent decision to enter into this Agreement and 
as to whether or not this Agreement is appropriate or proper for it based upon its own judgment, is not 
relying upon the advice or recommendations of the other Party in so doing, is capable of assessing the 
merits of this Agreement, and understands and accepts the terms, conditions, and risks of this 
Agreement for fair consideration on an arm’s length basis; 

No Event or Default or event which with notice or lapse of time, or both, would become an Event of 
Default, has occurred with respect to such Party, and that such Party is not Bankrupt and there are no 
proceedings pending or being contemplated by it, or to its knowledge, threatened against it which 
would result in it being or becoming Bankrupt; 

There is no pending, or to its knowledge, threatened legal proceeding at law or equity against it or any 
permitted Affiliate, that could materially adversely affect its ability to perform its obligations under this 
Agreement; 

It is a “forward contract merchant” and this Agreement constitutes a “forward contract” as such terms 
are defined in the United States Bankruptcy Code; 

It is an “eligible contract participant” as defined in Section la(12) of the Commodity Exchange Act, as 
amended, 7 U.S.C. 5 la(12); 

It is an ‘‘eligible commercial entity” within the meaning of Section l a  (1 1) of the Commodity Exchange 
Act, as amended by the Commodity Futures Modernization Act of 2000; and, 

Each person who executes this Agreement on behalf of such Party has full and complete authority to do 
so, and that such Party will be bound by such execution. 

INSURANCE 

5.1. Maintenance of Insurance Policies 

(a) In addition to other insurance carried by Seller in accordance with this Agreement, Seller shall 
deliver to Buyer, at least fifteen (15) Days prior to the commencement of any work on the 
Facility, a certificate of insurance certifying Seller’s coverage under a liability insurance policy 
issued by an insurer acceptable to Buyer that is authorized to do business in the State of Florida 
with an AM Best rating of no less than A- and naming Seller as a named insured and Buyer as 
an additional insured, which policy shall contain a broad form contractual endorsement 
specifically covering liabilities arising out of the interconnection with the Facility, or caused by 
the operation of the Facility or by Seller’s failure to maintain the Facility in satisfactory and safe 
operating condition. 

(b) The insurance policy providing such coverage shall provide comprehensive or commercial 
liability insurance, including bodily injury and property damage, in an amount not less than 
USD$1,000,000.00 for each occurrence. The required insurance policy shall be endorsed with a 
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provision requiring the insurance company to notify Buyer at least thirty (30) Days prior the 
effective date of any cancellation or material change in the policy. 

Seller shall pay all premiums, deductihles and other charges due on said insurance policy and 
shall keep said policy in force during the Term of the Agreement. 

5.2. Maintenance of “Occurrence” Form Policies 

(c) 

The coverage required by this Section 5 and any “umbrella” or excess coverage shall be “occurrence” 
form policies. In the event Seller should have “claims-made’’ form coverage the retroactive date shall be the 
Effective Date and coverage shall be extended for two years following termination of this Agreement. Prior 
written approval of all “claims-made” policies must be obtained from Buyer. 

5.3. Policy Endorsements 

Seller shall cause its insurers to provide the following endorsement items in all comprehensive or 
commercial general liability and, if applicable, umbrella or excess liability policies required by this Section 5 
relating to the ownership, construction, operation and maintenance of the Facility: 

(a) Buyer (including, without limitation, its directors, officers and employees) shall be an additional 
insured under such policies. 

The insurance shall be primary with respect to the interests of Buyer, its directors, officers, and 
employees, and any other insurance maintained by them shall be excess and not contributory 
with such policies. 

A cross liability clause substantially in form and to the effect set forth below shall be made a 
part of the policy: 

(b) 

(c) 

“In the event of Claims being made by reason of (i) personal and/or bodily 
injuries suffered by any employee or employees of one insured hereunder for 
which another insured hereunder is or may be liable, or (ii) damage to property 
belonging to any insured hereunder for which another insured is or may be 
liable, then this policy shall cover such insured against whom a claim is made 
or may be made in the same manner as if separate policies had been issued to 
each insured hereunder, except with respect to the limits of insurance.” 

(d) The insurer shall waive all rights of subrogation against Buyer and its officers, directors and 
employees. 

Notwithstanding any provision of the policy, the policy may not be cancelled, non-renewed or 
materially changed by the insurer without giving thirty (30) Days prior written notice to Buyer. 
All other terms and conditions of the policy shall remain unchanged. 

5.4. 

Seller shall insure the Facility against all risks of physical loss or damage, including, without 
limitation, machinery breakdown, and cause its insurers andor insurance brokers to provide the 
endorsements referred to in Section 5.3(a), (b), (d) and (e) in such policies covering the Facility, as 
applicable, and such coverage and endorsements shall be reasonable and customary in the power 
generation industry for projects of the size and scope of the Facility and, further, shall cause its insurers 
and brokers to provide standard thirty (30) Day non-cancellation provisions in such policies naming 
Buyer as an additional named insured. 

(e) 

Endorsements to Fire and All Perils and Machinery Breakdown Policies 

I5 



6. 

5.5. Certificates of Insurance 

Seller shall cause its insurers or agents to provide Buyer with certificates of insurance 
evidencing the policies and endorsements required by this Section 5 .  

If Seller is unable to obtain the insurance coverage required by this Section 5 ,  it shall promptly 
notify Buyer. 

Failure hy Seller to obtain the insurance coverage or certificates of insurance required by this 
Section 5 shall not in any way relieve or limit obligations and liabilities of Seller under any 
provision of this Agreement. 

If Seller should fail to procure or maintain any insurance required pursuant to this Section 5 ,  
then Buyer shall have the right, but not the obligation, to procure such insurance and shall be 
entitled to recover the premiums paid for such insurance as if the same were a debt due and 
payable against any amounts owed to Seller pursuant to the terms of this Agreement. 

5.6. Insurance Reports 

(a) Seller shall provide Buyer with copies of any technical underwriters’ reports or 
other technical reports received by it from any insurer; provided, however, that Buyer shall not 
disclose such reports to any other Person except as necessary in connection with administration 
and enforcement of this Agreement or as may be required by any Governmental Agency or 
other relevant authority having jurisdiction over Buyer, and shall use and internally distribute 
such reports only as necessary in connection with the administration and enforcement of this 
Agreement. 

FACILITY CONSTRUCTION, COMMISSIONING AND OPERATION 

6.1. Construction of the Facility 

No later than one (1) Month after the Seller proceeds with construction of the Facility, and 
thereafter at monthly intervals, Seller shall report to Buyer on the construction of the Facility 
during the previous Month and shall provide progress reports and an updated completion 
schedule for the Facility. Such monthly reports shall provide a schedule showing items 
completed and to be completed and a time-frame within which Seller expects the items to be 
completed. Seller shall, from time to time, upon reasonable advance request from Buyer, meet 
with Buyer to discuss the progress of the construction of the Facility. 

Seller shall obtain any permits and land rights necessary for the Facility configured substantially 
as set forth in Appendix 1. 

6.2. Commissioning Tests 

Seller shall give Buyer at least three (3) Months’ prior notice of the Test Date and of any Tests 
relating to the Facility. Buyer’s representatives shall have the right to be present at all such 
Testing that takes place. Seller shall promptly notify Buyer of any changes to the Test Date or 
the date of any Tests relating to the Facility in order that Buyer may arrange for its 
representatives to attend. 

The results of the Tests for Commissioning purposes shall determine the Committed Capacity. 
The Commissioning Test results shall be based on a test period of twenty-four (24) consecutive 

16 



hours at the highest sustained net kW rating at which the Facility can operate without exceeding 
the design operating conditions, temperature, pressures, and other parameters defined by the 
applicable manufacturer(s) for steady state operations at the Facility (the “Committed Capacity 
Test Period”). Unit auxiliaries, including, without limitation, heat exchangers, and other 
equipment required by law shall be in normal service during the Committed Capacity Test 
Period. The Capacity of the Facility shall be the minimum average hourly net output in kW 
(generator output minus auxiliary) measured over the Committed Capacity Test Period. If the 
Test results demonstrate net electrical generating Capacity capable of being delivered to the 
Electrical Interconnection Point of less than 16 MW, then the Committed Capacity shall be set 
equal to the amount of net generating Capacity demonstrated by the Test, but not less than 14 
MW. If the Test results demonstrate net electrical generating Capacity capable of being 
delivered to the Electrical Interconnection Point of greater than 16 MW, then Seller, in its sole 
discretion, may establish the Committed Capacity at greater value up to and including the net 
generating Capacity demonstrated by the Test but not to exceed 20 MW. 

During the period ending two (2) years immediately following the Capacity Commencement 
Date, Seller may, on one occasion only, increase or decrease the initial Committed Capacity by 
no more than fifteen percent (15%) of the Committed Capacity established pursuant to the 
procedures set forth in Section 6.2(b) above. Seller shall give Buyer at least thirty (30) days 
written notice of any such increase or decrease in the Committed Capacity. Except during a 
Force Majeure Event, the Committed Capacity shall not be less than 16 MW, or greater than 20 
MW. It is further provided, however, that nothing herein shall prevent or limit the Parties, upon 
their mutual written agreement to same, from establishing a new Committed Capacity at any 
level that they mutually agree is appropriate and desirable under this Agreement. 

During a Force Majeure Event declared by Seller, Seller may temporarily redesignate the 
Committed Capacity for up to twenty-four (24) consecutive months; provided, however, that no 
more than one such temporary redesignation may be made by Seller within any twenty-four (24) 
month period, unless Buyer otherwise agrees to such additional temporary redesignation in 
writing. Within three (3) months after any such Force Majeure Event is cured, Seller may, on 
one occasion, and without penalty, designate a new Committed Capacity to apply for the 
remainder of the Term; provided, however, that such new Committed Capacity shall be at least 
seventy percent (70%) and no more than one hundred percent (100%) of the Committed 
Capacity at the time of the Force Majeure Event. Any temporary or final re-designation of the 
Committed Capacity pursuant to this Section must be directly attributable to the Force Majeure 
Event and of a magnitude commensurate with the scope and impact of the Force Majeure Event. 
Any Dispute regarding the amount of such temporary or final redesignation shall be settled in 
accordance with Section 16 of this Agreement. 

Energy produced prior to the Capacity Commencement Date shall be delivered by Seller to 
Buyer at the Electrical Interconnection Point, and Buyer shall purchase such Energy at Buyer’s 
actual As-Available Energy Rate. 

Buyer shall have the right to require that Seller, not more than twice in any twelve (12) Month 
period beginning with the Capacity Commencement Date, re-demonstrate the Capacity 
Commencement Status ofthe Facility within sixty (60) Days of the demand; provided, however, 
that such demand shall be coordinated with Seller so that the sixty (60) Day period for re- 
demonstration avoids, if practical, previously notified periods of Scheduled Maintenance 
Outages and Additional Maintenance Outages pursuant to this Section 6. 

(c) 

(d) 

(e) 

(Q 
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6.3. Maintenance of the Facility 

(a) Seller shall maintain all Facility equipment or cause the same to be maintained 
at all times in accordance with manufacturers’ recommendations and Prudent Utility Practices 
and otherwise in accordance with this Agreement. 

6.4. Scheduled Maintenance 

By October 1 of each year, Seller shall deliver to Buyer the projected operating schedule for the 
Facility for the next calendar year, including any Scheduled Maintenance Outages. Seller shall 
take manufacturers’ recommendations and Prudent Utility Practices into account when 
establishing the proposed schedule for Scheduled Maintenance Outages. Scheduled 
Maintenance Outages and/or Additional Maintenance Outages may not be scheduled during the 
Months of January, February, June, July, August, or September unless agreed to by Buyer in its 
sole discretion. 

Within thirty (30) Days of receiving the proposed operating schedule, including the Scheduled 
Maintenance Outages, Buyer may propose amendments thereto. Seller shall not unreasonably 
withhold its consent to Buyer’s proposed amendments, provided that, for the avoidance of 
doubt, it shall not be unreasonable for Seller to withhold its consent to any proposed 
amendments of Buyer that would be contrary to Prudent Utility Practices. 

In the event that Seller should reject any of Buyer’s proposed amendments as set forth in 
Section6.4(b) above, Seller shall promptly notify Buyer of its reasons for such rejection, 
whereupon Seller and Buyer shall in good faith negotiate a reasonable alternative schedule. If 
agreement between the Parties is not reached within ten (10) Days of receipt by Buyer of Seller 
rejection notice, Seller shall submit a final operating schedule based on Prudent Utility 
Practices, to the extent reasonably possible taking into account Buyer’s proposed amendments. 

After the operating schedule for the upcoming year is finalized, Seller may change such 
schedule, including the Scheduled Maintenance Outages, only if Buyer consents to the change 
acting in a commercially reasonable manner. 

6.5. Additional Maintenance Outages 

(a) 

(b) 

(c) 

(d) 

(a) If the unavoidable need arises for Seller to conduct maintenance on the Facility 
in addition to the Scheduled Maintenance Outages (“Additional Maintenance Outages”), Seller 
shall notify Buyer of such maintenance, together with dates for carrying out such maintenance 
and the estimated duration of the work to be carried out. Seller and Buyer shall negotiate in 
good faith a reasonable schedule during which such Additional Maintenance Outages shall take 
place. If agreement is not reached within twenty (20) Days of initiating good faith negotiations, 
Seller shall prepare a schedule of such Additional Maintenance Outages based on Prudent 
Utility Practices taking into account the reasonable requests of Buyer to the extent reasonably 
possible. 

6.6. Access and Information 

Seller shall provide Buyer and its authorized agents, employees and inspectors with reasonable 
access to the Facility and data relating to the Facility. Buyer acknowledges that such access 
does not, except to the extent set forth herein, provide Buyer with the right to direct or modify 
the operation of the Facility in any way and further acknowledges that any exercise by Buyer of 
its rights under this Section 6.6 shall be at its own risk and expense. 

(a) 
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Any inspections or testing by Buyer shall not relieve Seller of its obligation to maintain the 
Facility. In no event shall any Buyer statement, representation, or lack thereof, either express or 
implied, relieve Seller of its exclusive responsibility for the Facility. Any Buyer inspection of 
property or equipment owned or controlled by Seller or any Buyer review of or consent to Seller 
plans, shall not be construed as endorsing the design, fitness or operation of the Facility 
equipment nor as a warranty or guarantee. 

Seller shall reactivate the Facility at its own expense if the Facility is rendered inoperable due to 
actions of Seller or its agents or a Force Majeure Event. 

6.7. Permits: Compliance with Laws 

Seller shall acquire and maintain in effect for the Term all Governmental Approvals from all 
Governmental Agencies having jurisdiction over the Facility insofar as necessary (i) for the 
construction, operation, development and maintenance of the Facility in accordance with this 
Agreement and (ii) to permit the Facility to operate and for Seller to perform hereunder. Upon 
timely and reasonable request from Seller, Buyer may use, but shall not be obligated to use, 
commercially reasonable efforts to assist in procuring all Governmental Approvals for which 
Seller is responsible, provided that any reasonable expenses incurred by Buyer in providing 
such assistance shall be reimbursed by Seller. 

Seller shall secure and maintain all Governmental Approvals and other Project Consents 
referenced in clause (a) above at its sole cost and expense. 

In the event that the Parties are required to make any regulatory filings or are subject to the 
jurisdiction of any regulatory authorities, including but not limited to the FPSC, then each of 
Seller and Buyer agrees to abide by any applicable regulatory rulings or orders issued by such 
authorities. 

Notwithstanding the foregoing, a Party shall not be deemed to be in breach of its obligations to 
acquire any Governmental Approvals or other Project Consents to the extent that such Party is 
in good faith contesting the application, interpretation, order or other legal direction that would 
mandate the obtaining of any such Governmental Approvals or other Project Consents. 

Seller shall at all times comply with all Applicable Laws to which it or any part of the Facility 
may be subject, including but not limited to (i) all environmental laws in effect during the Term 
and (ii) all Applicable Laws pertaining generally to Fuel storage, back-up or security or 
otherwise relating to the generation of electric power. Notwithstanding the foregoing, Seller 
shall not be deemed to be in breach of its compliance obligations with respect to any Applicable 
Laws to the extent that it is in good faith contesting the application, interpretation, order or other 
legal direction pursuant to which it would be rendered subject to any such Applicable Laws. 

6.8. Operating Parameters 

Seller agrees to operate the Facility in accordance with Prudent Utility Practices and in 
compliance with all Applicable Laws and Governmental Approvals (the “Operating 
Parameters”); provided that Seller shall: (a) have the sole responsibility to, and shall at its sole 
expense, operate and maintain the Facility in accordance with all requirements set forth in this 
Agreement, and (b) comply with reasonable requirements of Buyer regarding day-to-day or 
hour-by-hour communications with Buyer. Seller agrees to operate the Facility in such a 
manner that Energy delivered by Seller will meet all requirements for voltage level, harmonics, 

19 



power factor, vars, ancillary services and other electrical specifications required by the 
Transmission Provider. 

@) Seller shall operate the Facility in accordance with Prudent Utility Practices and with all system 
protective equipment in service whenever the Facility is connected to, or is operated in parallel 
with, the Transmission System. Seller shall provide adequate system protection and control 
devices to ensure safe and protected operation of all energized equipment during normal testing 
and repair. The Facility’s protective equipment shall meet IEEE and industry standards. Seller 
shall have qualified independent, third party personnel test, calibrate and certify in writing the 
proper functioning of all protective equipment at least once every twelve (12) months in 
accordance with Prudent Utility Practices. Seller shall perform a unit fimctional trip test after 
each overhaul of the Facility’s turbine, generator and boilers and shall provide results to Buyer 
in writing prior to returning the equipment to service. The specifics of the unit functional trip 
test will be consistent with Prudent Utility Practices. 

6.9. Security 

As security for the achievement of the Required Capacity Commencement Date and satisfactory 
performance of its obligations hereunder, Seller shall provide Buyer with either: (i) one or more 
unconditional, irrevocable, direct pay Letter(s) of Credit (as herein defined), with the costs 
associated with any such Letter of Credit to be borne by Seller, or (ii) cash deposits in the 
amounts specified in this Section 6.9. 

As used herein, a “Letter of Credit” shall mean a standby letter of credit issued by U.S. 
commercial banks or a foreign banks having a licensed U.S. branch, provided that any such 
bank shall have a credit rating of at least A- from S&P or A3 from Moody’s (the “Issuer”) or 
such other banks that Buyer deems acceptable to Buyer in its sole commercially reasonable 
discretion based on Buyer’s review of such bank‘s financial condition; and, provided further, 
that any such letter of credit shall be in a form reasonably acceptable to the Party in favor of 
whom it is being issued. 

(a) 

(b) 

(c) For the period beginning one year from the final approval of this Agreement by the FPSC and 
Commencement 

Date, Seller shall maintain a Letter of Credit in the amount of 
continuing until the term of this contract, twenty-five years 

(d) Buyer shall have the right and Seller shall be required to monitor the financial condition of the 
Issuer(s) in the event any Letter of Credit is provided by Seller. In the event the Senior Debt 
Rating of any IssueNs) has deteriorated to a level below the level stated in clause (b) of this 
Section 6.9, Buyer may require Seller to replace the LetteNs) of Credit. Replacement Letter(s) 
of Credit must meet the requirements listed in clause (b) of this Section 6.9 within ten ( 1  0) Days 
following written notification to Seller of the requirement to replace. 

Failure by Seller to comply with the requirements of this Section 6.9 shall, absent a cure by 
Seller in accordance with Section 17 hereof, be grounds for Buyer to draw in full on the existing 
Letter of Credit and will constitute a Event of Default. In the case of any Seller Event of 
Default, Buyer shall be entitled immediately to receive, draw upon or retain, as the case may be, 
one hundred percent (100%) of the applicable security. 

(e )  
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6.10. Submission of Data 

7. 

(a) Seller shall submit or cause to be submitted to Buyer the following documents on or before the 
dates specified below: 

(ii) 

(iii) 

No later than Thirty (30) Days after the Financial Closing Date and ending on the 
Capacity Commencement Date, (A) monthly construction progress reports in such form 
as may be agreed to by the Parties, (B) such other reports as are submitted to Seller by 
the Independent Engineer, and (C) reports, when and as Seller becomes aware, of any 
new condition or event that may have a material adverse effect on the timely 
completion of the Facility. 

No later than Thirty (30) Days prior to the Capacity Commencement Date, evidence 
demonstrating that Seller has obtained all Project Consents then required to be obtained 
for the ownership, operation and maintenance of, and the supply of Energy from, the 
Facility in accordance with this Agreement. 

On or before the Capacity Commencement Date, a certificate from the Independent 
Engineer to the effect that, based upon its monitoring and review of construction, the 
Facility has been constructed in all material respects in compliance with the 
specifications for the Facility such that it will operate in accordance with Prudent 
Utility Practices. 

As soon as available, but not later than Sixty (60) Days following the Capacity 
Commencement Date, two (2) copies of all results of Commissioning Tests performed 
on the Facility, including Tests of major equipment included in the Facility and the 
Transmission System. 

Upon request by the Buyer and at least Thirty (30) Days following the Capacity 
Commencement Date, one ( I )  copy, as received by Seller pursuant to the EPC Contract, 
of all manufacturers’ specifications and manufacturers’ operation manuals for all major 
items of equipment incorporated into the Facility. 

(b) The receipt of the above schedules, data, certificates and reports by Buyer shall not be construed 
as an endorsement by Buyer of the design of the Facility, does not constitute a warranty by 
Buyer as to the safety, durability or reliability of the Facility, otherwise relieve Seller of any of 
its obligations or potential liabilities under the Project Contracts or the Financing Documents or, 
except with respect to the obligations of Buyer to maintain the confidentiality of documents and 
information received by it, impose any obligation or liability on Buyer. 

FUEL 

7.1. Fuel Storage 

During the Term of this Agreement, Seller shall maintain sufficient Fuel at the Facility Site to deliver 
the Capacity and Energy associated with the Committed Capacity for an uninterrupted fourteen (14) day 
period. At Buyer’s request, Seller shall demonstrate this capability to Buyer’s reasonable satisfaction. 
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8. ENVIRONMENTAL ATTRIBUTES 

8.1. Ownership 

Subject to the right of first refusal set forth in Section 8.2 below, Seller shall retain any and all rights to 
own and to sell any and all Environmental Attributes and Emission Reduction Credits associated with 
the Fuel consumed by the Facility and the generation of Energy by the Facility. 

8.2. Sale 

Seller hereby grants to Buyer an exclusive and irrevocable right of first refusal for Buyer to purchase the 
Environmental Attributes and Emissions Reduction Credits associated with the Fuel consumed by the Facility 
and the generation of Energy by the Facility. This right of first refusal shall terminate five ( 5 )  years from the 
Capacity Commencement Date, and the price and terms/conditions for such sale and purchase shall be as 
mutually agreed upon by the Parties. To exercise the right to purchase the Environmental Attributes and/or the 
Emissions Reduction Credits, Buyer must notify Seller in writing prior to the fifth anniversary of the Capacity 
Commencement Date. To the extent Seller desires to sell the Environmental Attributes and Emissions 
Reduction Credits during such five ( 5 )  year period and prior to Buyer having exercised its right to purchase the 
Environmental Attributes and Emissions Reduction Credits, Seller shall notify Buyer in writing, shall provide to 
Buyer the bona fide offer for the sale of the same, and shall give Buyer the right to either purchase the 
Environmental Attributes and Emissions Reduction Credits at the same price as the bona tide offer, with terms 
and conditions to be negotiated at such time. 

9. SCHEDULING AND DELIVERY 

9.1. Energy Sale and Delivery 

In accordance with the terms and conditions hereof, commencing on the Capacity 
Commencement Date and continuing throughout the Term, Seller shall sell and deliver to the 
Electrical Interconnection Point, and Buyer shall purchase at the Electrical Interconnection 
Point, the Committed Capacity and all of the Energy produced by the Facility as required 
hereunder. 

Seller expressly agrees that it shall not be permitted to sell and deliver any energy produced at 
the Facility to any other third party without Buyer’s prior written consent. 

9.2. Scheduling 

Scheduling shall be on a “must-run’’ basis, except for Forced Outages, Scheduled Maintenance 
Outages, and Additional Maintenance Outages. At least thirty (30) Days prior to the anticipated 
Capacity Commencement Date, Seller shall provide Buyer with a good faith estimate of the 
quantity of Energy for the remainder of that year and, thereafter, by October 1 of each such 
Year, Seller shall provide Buyer with a good faith estimate of the quantity of Energy that Seller 
will deliver in each subsequent year. 

Seller shall provide to Buyer its good faith, non-binding estimates of the quantity of Energy to 
be delivered by Seller to the Interconnection Point for each week (starting on Sunday) by 4:OO 
p.m. Eastern Prevailing Time on the date falling at least three (3) Days prior to the beginning of 
that week. 

By 8:OO a.m. Eastern Prevailing Time on each Day, Seller shall submit a good faith schedule of 
the quantity of Energy to be supplied to Buyer for the next two (2) subsequent Days. 
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(d) If, at any time following submission of a good faith estimate to Buyer on the Day preceding the 
next subsequent Day, Seller becomes aware of any change to any of the values contained in the 
good faith estimate or predicts that such values will be subject to change before the end of the 
next subsequent Day, then Seller shall promptly notify Buyer of such change or predicted 
change. 

9.3. Forced Outages 

(a) Seller shall notify Buyer by telephone call and/or via e-mail message (with 
confirmation to follow by written notice in each case) immediately upon discovering that the 
Facility is unable to deliver all or part of any Scheduled quantity of Energy due to a Forced 
Outage and, as soon as reasonably practicable following such discovery, shall notify Buyer in 
writing of its hest estimate of the expected duration of such Forced Outage. Such estimate by 
Seller shall be based on the best information available to it. Should Seller expect any further 
changes in the duration of any such Forced Outage, it shall promptly notify Buyer of the same. 

10. ELECTRICAL INTERCONNECTION; OTHER AGREEMENTS 

10.1. Electrical Interconnection Facilities 

(a) Pursuant to the Electrical Interconnection and Operating Agreement, Seller 
shall secure any and all Electrical Interconnection Facilities up to and including the Electrical 
Interconnection Point and shall assume all costs and expenses associated with the same, 
including any Transmission System network upgrade charges. Buyer shall be responsible for 
securing any transmission rights downstream of the Electrical Interconnection Point for Energy 
being transmitted on the Transmission System and Seller shall assume all costs and expenses 
associated with the same. 

10.2. Electrical Interconnection Point 

(a) Seller shall deliver Energy into the Transmission System at the Electrical 
Interconnection Point. 

10.3. Risk of Loss 

(a) Seller shall be deemed to be in exclusive control of the Capacity and Energy 
prior to and up to its arrival at the Electrical Interconnection Point and shall be responsible for 
any losses, costs, damages or injury arising therefrom. Buyer shall be deemed to he in 
exclusive control of the Capacity and Energy after its arrival at the Electrical Interconnection 
Point and shall be responsible for any losses, costs, damages or injury arising therefrom. 

10.4. Additional Agreements 

Seller hereby covenants to perform its obligations under any Project Contracts to which it is a 
party, and to indemnify Buyer against and hold Buyer harmless against any Claims, costs, 
losses and penalties sustained by Buyer as a consequence of a material breach by Seller of any 
Project Contract, except to the extent that any such Claims, costs, losses and penalties are 
ultimately determined to have resulted from Buyer’s bad faith or gross negligence. 

(a) 

23 



11. METERING 

(a) Except as provided otherwise herein, the Parties agree that all requirements 
with respect to metering and Metering Equipment shall be set forth in the Electrical 
Interconnection and Operating Agreement. Seller shall he responsible for all metering costs in 
accordance with FPSC rules governing Qualifying Facilities. 

12. PAYMENTS 

12.1. Energy Payments 

(a) Except as otherwise provided in this Agreement, for each Monthly Billing Period prior to the 
Capacity Commencement Date, Buyer shall pay Seller the Buyer’s actual avoided costs for all 
Energy delivered to the Electrical Interconnection Point, which costs shall be calculated by 
Buyer in accordance with the As-Available Energy Rate. The calculation of such payments due 
to Seller shall be based on the sum over all hours of the Monthly Billing Period of the product 
of each hour’s avoided Energy cost and the amount of Energy delivered to Buyer from the 
Facility for that hour. All purchases shall be adjusted for losses from the Point of Metering to 
the Electrical Interconnection Point. 

(b) The calculation of payments to the Seller for energy delivered to Buyer on and after the 
Capacity Commencement Date shall be the sum, over all hours of the Monthly Billing Period, 
of the product of (a) each hour’s Firm Energy Rate ($/kWh); and (b) the amount of energy 
(kWh) delivered to Buyer from the Facility during that hour. 

For any period during which energy is delivered by the Seller to Buyer on and after the 
Capacity Commencement Date, the Firm Energy Rate in cents per kilowatt hour ($/kWh) shall, 
on an hour-by-hour basis, be the lesser of (a) the As-Available Energy Rate and (b) the Avoided 
Unit Energy Cost. The Avoided Unit Energy Cost, in cents per kilowatt - hour ($/kWh) shall be 
defined as the product of (a) the Avoided Unit Fuel Cost and (b) 10,760 BTU/kWh; plus (c) 
0.915$ per kWh in mid-2014 dollars escalating annually at 2.25%. 

For the purposes of this Agreement, the Avoided Unit Fuel Cost shall be determined from gas 
prices published in PIatts Inside FERC, Gas Market Report, first of the month posting for 
Florida Gas Transmission (“FGT”) Zone 3, plus other charges that FGT may apply. An 
estimated and indicative rate range of such other charges (as provided by FGT and expressed as 
a 100% LF Rate, includes a Reservation Charge and a basic Usage Charge) is $1.35/MMBtu up 
to $ISO/MMBtu. This estimated and indicative recourse rate range is set forth herein for 
informational purposes only, and is subject to change. The stated estimated and indicative 
recourse rate range does not include FGT’s Fuel Reimbursement Charge which is estimated to 
be approximately 3.41% based upon the historical calendar 2008 average. The estimated and 
indicative recourse rate does not include any surcharges (Le. ACA -$.0016/MMBtu or UFS or 
any other unspecified future surcharges). FGT’s Surcharges and Fuel Reimbursement Charge 
percentages are collected in accordance with the terms and conditions of FGT’s FERC approved 
tariff, in effect from time to time for service under FGT’s prouosed Rate Schedule FTS-3 
which, at this time, has not been filed with or approved by the FERC. 

12.2. Capacity 

Buyer agrees to pay Seller for the Capacity described in Section 6 in accordance with the rates 
and procedures contained in Appendixes 2 and 3 starting on the Capacity Commencement Date. 
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12.3. Payments for Energy and Capacity 

Payments due Seller will be made monthly, and normally by the twentieth (20”) Business Day 
following the end of the billing period. The megawatt-hours sold by Seller and the applicable 
avoided energy rate at which payments are being made shall accompany the payment to Seller. 

12.4. Payment Adjustment 

Payments to be made under this Section 12.4 shall, for a period of not longer than two (2) years, 
remain subject to adjustment based on billing adjustments due to error or omission by either 
Party, provided that such adjustments have been agreed to between the Parties or resolved in 
accordance with the provisions of Section 16 hereof. 

12.5. Regulatory Changes 

Buyer’s payment obligations under this Agreement are expressly conditioned upon the mutual 
commitments set forth in this Agreement and upon Buyer being fully reimbursed for all 
payments to Seller through the Fuel Adjustment Clause (as herein defined) and the Capacity 
Cost Recovery Clause (as herein defined) or other authorized rates or charges, as proposed by 
Buyer in its sole discretion and approved by the FPSC. 

For purposes of this Agreement, “Fuel Adjustment Clause” shall mean the clause set forth in 
FPSC Order No. 2515-A dated April 24, 1959, as may be amended, revised, andor replaced 
from time to time by the FPSC. 

For purposes of this Agreement, “Capacity Cost Recovery Clause” shall mean the clause set 
forth in FPSC Order No. 25773 dated February 24, 1992, as may be amended, revised, andor 
replaced from time to time by the FPSC. Notwithstanding any other provisions of this 
Agreement, should Buyer at any time during the Term be denied authorization by FPSC (or any 
other regulatory bodies having future jurisdiction over Buyer’s rates and charges) to recover 
from its customers all payments required to be made to Seller under the terms of this 
Agreement, payments to Seller from Buyer shall be reduced accordingly. Neither Party shall 
initiate any action to deny recovery of payments under this Agreement and each Party shall 
reasonably defend all terms and conditions of this Agreement, including without limitation, the 
payment levels specified in this Agreement. Any amounts initially recovered by Buyer from its 
ratepayers, which recovery is subsequently disallowed by FPSC and charged back to Buyer, 
may be off-set or credited against subsequent payments made by Buyer for purchases from 
Seller or, alternatively, shall be repaid and returned by Seller to Buyer. If any disallowance is 
subsequently reversed, Buyer shall repay Seller such disallowed payments. Any repayments 
shall be with interest at a rate equal to the thirty (30) Day highest grade commercial paper rate 
as published in the Wall Sheet Journal on the first Business Day of each Month to the extent 
such payments and interest are recovered by Buyer. Such interest shall be compounded 
monthly. 

(a) 

(a) 

(b) 

(c) 

(d) If Buyer elects to reduce payments to Seller pursuant to this Section , Seller may terminate this 
Agreement upon one hundred eighty (1 80) Days notice after such payment reductions to Seller 
take effect. 
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12.6. Change in Environmental Law 

As used herein, “Change(s) in Environmental Law(s)” means: (i) the enactment, adoption, 
promulgation, implementation, or issuance of, or a new or changed interpretation of, any statute, 
rule, regulation, permit, license, judgment, order or approval hy a governmental entity that 
specifically addresses environmental issues and that takes effect after the Effective Date; and 
(ii) the imposition on a Party by any governmental entity of any requirement with respect to 
compliance with the Clean Air Interstate Rule promulgated on May 12, 2005 (70 Fed. Reg. 
25,162) or the Clean Air Mercury Rule promulgated on May 18, 2005 (70 Fed. Reg. 28,606) 
and any re-promulgation or re-issuance of such rules in response to a petition for 
reconsideration or litigation challenging such rules, regardless of the date on which such 
requirements are imposed. 

The Parties acknowledge that Change(s) in Environmental Law(s) could significantly increase 
the costs of complying with the terms of this Agreement (“Increased Environmental Costs”) and 
agree that, if any Change(s) in Environmental Law(s) should increase(s) a Party’s cost of 
performing its obligations under this Agreement above the threshold amount set forth in 
Sectionl2.6(~) below, the Party affected by such Change(s) in Environmental Law(s) may avail 
itself of the remedies set forth in Section 12.6(d) below as its sole and exclusive remedies for 
such Change(s) in Environmental Law(s). 

The Parties recognize and agree that certain Change(s) in Environmental Law(s) may occur that 
do not rise to a level that the Parties desire to impact this Agreement. Accordingly, the Parties 
agree that for the purposes of this Agreement, Change(s) in Environmental Law(s) will not be 
deemed to have occurred unless the Increased Environmental Costs resulting from any single 
such Change(s) in Environmental Law(s) exceed - in the aggregate during 
the Term. Notwithstanding the foregoing, Seller shall be responsible for any and all costs 
relating to the operation and maintenance of the Facility, including, without limitation, 
environmental compliance costs. 

If a Party’s Increased Environmental Costs should demonstrably exceed the threshold 
requirements set forth in Section 12.6(c) above, the Parties may renegotiate the terms of this 
Agreement. In the event the non-affected Party does not agree, in its sole discretion, to 
renegotiate this Agreement, then the affected Party may terminate this Agreement upon one 
hundred and eighty (180) Days written notice to the other Party in the manner provided for in 
Section 18.3. 

12.7. Survival on Termination 

The provisions of this Section 12 shall survive the repudiation, termination or expiration of this 
Agreement for so long as may be necessary to give effect to any outstanding payment 
obligations of the Parties due and payable prior to any such repudiation, termination or 
expiration. 

13. BILLING AND PAYMENT 

13.1. 

Buyer shall read or have read on its behalf the Metering Equipment at the Electrical 
Interconnection Point at midnight Eastern Prevailing Time on the last Day of each Month, 
unless otherwise mutually agreed by the Parties. 

Statements and Payment of Electricity Payments 

(a) 
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Payments due shall be determined and adjusted in accordance with Section 12.1, Appendixes 2 
and 3. 

(i) From and after the Capacity Commencement Date, Buyer shall pay to Seller, monthly 
in arrears, payments in accordance with the provisions of clause (c) below. 

Prior to the Capacity Commencement Date, Buyer shall pay to Seller, monthly in 
arrears in accordance with the provisions of clause (d) below, for all Energy delivered 
to Buyer. 

(ii) 

On or before the twentieth (20") Business Day of each Month following the Month in which the 
Capacity Commencement Date occurs Buyer shall prepare an invoice showing the Payment 
payable by Buyer pursuant to this Agreement (in Dollars) to Seller for the preceding Month. 
Each such invoice shall show information and calculations, in reasonable detail. 

Beginning with the first Month following the Month in which the first unit of the Facility has 
been Commissioned until an invoice is required to be prepared pursuant to clause (c) 
aforementioned, Buyer shall prepare an invoice showing the charges for Energy payable to 
Seller for the preceding Month in accordance with FPSC Rule 25-17.0825, F.A.C., which 
invoice shall show information and calculations in reasonable detail. 

Buyer shall, subject to Section 13.7, pay all invoices on or before the twentieth Business Day of 
the month. If Buyer should dispute a portion of the charges set forth on any invoice, it shall pay 
only those amounts not in dispute by the applicable Due Date. 

All payments specified in this Section 13.1 shall be made to an account designated by Seller and 
notified to Buyer. 

13.2. Miscellaneous Payments 

Any amounts due to either Seller or Buyer under this Agreement, other than those specified in Sections 
13.1 above, shall be paid within twenty (20) Days following receipt by the other Party of an itemized 
invoice from the Party to whom such amounts are due setting forth, in reasonable detail, the basis for 
such payment. 

13.3. Currency and Timing of Payment 

Notwithstanding anything contained in this Agreement: 

(a) all payments to be made by either Seller or Buyer under this Agreement shall be made in 
Dollars in immediately available cleared funds by wire transfer into the relevant account 
specified in this Agreement or, if no account is specified, into the account designated by the 
receiving Party; and 

any payment that becomes due and payable on a Day that is other than a Business Day shall be 
paid on the next Business Day. 

13.4. Records 

Generally Accepted Accounting Principles (GAAP) and SEC rules can require the Buyer to 
evaluate various aspects of its economic relationship with the Seller, e.g., whether or not the 
Buyer must consolidate the Seller's financial information. In order to determine whether 

(b) 
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certain GAAP is applicable, the Buyer may need access to the Seller’s financial records and 
personnel in a timely manner after the Effective Date. In the event that Buyer, in its sole 
discretion, determines that consolidation or other incorporation of the Seller’s financial 
information is necessary or prudent under GAAP, Seller shall provide Buyer with the following 
for each calendar quarter in the Term, within 90 days after quarter end: 
(a) 
(b) 
(c) 

Complete financial statements, including notes, for such quarter on a GAAP basis; 
Financial schedules underlying the financial statements; and 
Access to records and personnel to enable Buyer’s independent auditor to conduct 
financial audits (in accordance with generally accepted auditing standards) and internal 
control audits (in accordance with Section 404 of the Sarbanes-Oxley Act of 2002). 

Any information provided to the Buyer pursuant to this section shall be considered confidential 
in accordance with the terms of this agreement and shall only be disclosed as required by 
GAAP. The information will only be used for financial statement purposes and shall not be 
otherwise shared with internal or external parties. 

13.6 Default Interest 

Except where payment is the subject of a bona fide Dispute (in which case it shall he treated 
under Section 13.7 below), if any payment due from Buyer to Seller or from Seller to Buyer 
under this Agreement shall not be paid when due then, in addition to such unpaid amount, 
interest shall he due and payable thereon. Applicable interest shall be calculated at the Interest 
Rate, and shall continue to accrue from the date on which such payment became overdue to and 
until the date such payment is made in full (both dates inclusive). 

13.7. Disputed Items 

Either Party (the “Disputing Party”) may dispute in good faith the accuracy of a reading of the 
Metering Equipment andor the accuracy of an invoice. Where a reading or hill is the subject of 
a Dispute in good faith, the Disputing Party shall in accordance with Section 16 hereof give 
written notice to the other Party within ten (10) Days after the delivery of the invoice or 
statement by the other Party, together with details of its reasons for such Dispute. Such Dispute 
shall be addressed in accordance with Section 16. 

(a) 

13.8. Statement Errors 

In the event that either Party becomes aware of any error in any statement, such Party shall, 
immediately upon discovery of the error, notify in writing the other Party of such error and shall 
rectify such error (whether in the form of an underpayment or overpayment) within thirty (30) 
Days of such notification. 

13.9. Taxes 

Seller shall pay or cause to he paid any public utility taxes or taxes on revenue imposed upon it 
in the State of Florida and shall pay or cause to be paid all Taxes on or with respect to the sale 
of Energy pursuant to this Agreement. 

Buyer shall pay or cause to he paid all Taxes (other than those referenced in clause (a) above) 
on or with respect to the sale of Energy pursuant to this Agreement. 

(a) 

(b) 
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(c) If a Party is required to remit or pay Taxes that are the other Party’s responsibility hereunder, 
such Party shall promptly reimburse the other for such Taxes. The Parties shall use all 
reasonable efforts to administer this Agreement and implement the provisions hereof in a 
manner that will minimize Taxes due and payable by all Parties. 

(d) The Parties shall provide each other, upon written request, with copies of any documentation 
that may be reasonably necessary in the ordinary course of any inter-governmental, state, local, 
municipal or other political subdivision tax audit. 

13.10. Survival on Termination 

The provisions of this Section 13 shall survive the repudiation, termination or expiration of this 
Agreement for so long as may be necessary to give effect to any outstanding payment obligations 
of the Parties that became due and payable prior to any such repudiation, termination or expiration. 

14. FORCEMAJEURE 

14.1. Definition of Force Majeure Event 

A “Force Majeure Event” shall mean an event or circumstance that is not reasonably 
foreseeable, is beyond the reasonable control of and is not caused by the negligence or lack of 
due diligence of the affected Party or its contractors or suppliers and adversely affects the 
performance by that Party of its obligations under or pursuant to this Agreement. Such events 
or circumstances may include, but are not limited to: actions or inactions of civil or military 
authority (including courts and governmental or administrative agencies), acts of God, war, riot 
or insurrection, terrorism, blockades, embargoes, sabotage (including, but not limited to, arson 
and vandalism), epidemics, explosions and tires not originating in the Facility or caused by its 
operation, hurricanes, floods, strikes, lockouts or other labor disputes (not caused by the failure 
of the affected Party to comply with the terms of a collective bargaining agreement).Eqnipment 
breakdown or the inability of Seller to use equipment due to its design, construction, operation, 
maintenance, the inability of Seller to meet regulatory standards, or failure by Seller to obtain 
on a timely basis and maintain a necessary permit or other regulatory approval, shall not be 
considered a Force Majeure Event. 

Except as otherwise provided in this Agreement, each Party shall be excused from performance 
only to the extent non-performance was caused by a Force Majeure Event. 

14.2. Effect of a Force Majeure Event 

If Seller should suffer a Force Majeure Event that reduces the generating capability of the 
Facility below the Committed Capacity, Seller may, upon notice to Buyer, temporarily adjust 
the Committed Capacity as a result of such event. Such adjustment shall be effective upon the 
first Day immediately following Buyer’s receipt of such notice or such later date as may be 
specified by Seller. Such adjustment shall not exceed the minimum amount necessary to 
accommodate the Force Majeure Event, and in accordance with the other limitations set forth in 
this Agreement. 

If the Facility should be rendered completely inoperative as a result of a Force Majeure Event, 
Seller shall temporarily set the Committed Capacity at 0 kW until such time as the Facility can 
partially or fully operate at the Committed Capacity that existed prior to the Force Majeure 
Event. 
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Upon the cessation of a Force Majeure Event or upon its cure, the Committed Capacity shall be 
restored to the Committed Capacity that existed immediately prior to such Force Majeure Event. 
Notwithstanding any other provisions of this Agreement, upon such cessation or cure, Buyer 
shall have the right to require a Committed Capacity test to demonstrate the Facility’s 
compliance with the requirements of this Section. Any Committed Capacity test required by 
Buyer under this Section shall be in addition to any Committed Capacity test required under any 
other Section. 

Seller shall he solely responsible for and pay the costs necessary to reactivate the Facility andor 
the interconnection with the Transmission Provider’s system as a result of the Force Majeure 
event. 

14.3. Notification Obligations 

In the event of any delay or nonperformance resulting from a Force Majeure Event, the Party claiming 
that a Force Majeure Event has occurred shall notify the other Party in writing, within five (5) Days of such 
occurrence, of the nature, cause, date of commencement thereof and the anticipated duration, and shall indicate 
whether any deadlines or date(s) imposed hereunder may be affected thereby. The suspension of performance 
shall be of no greater scope and of no greater duration than the cure for the Force Majeure Event requires. A 
Party claiming that a Force Majeure Event has occurred shall not be entitled to any relief therefore unless and 
until notice is provided. The Party claiming that a Force Majeure Event has occurred shall notify the other Party 
of the cessation of the Force Majeure Event or of the conclusion of the affected Party’s cure for the Force 
Majeure Event, in either case within two (2) Business Days thereof. 

14.4. Duty to Mitigate 

The Party claiming that a Force Majeure Event has occurred shall use its best efforts to cure the cause(s) 
preventing its performance of this Agreement; provided, however, that the settlement of  strikes, lockouts and 
other labor disputes shall he entirely within the discretion of the affected Party and such Party shall not be 
required to settle such strikes, lockouts or other labor disputes by acceding to demands which such Party deems 
to be unreasonable. The Party claiming the Force Majeure shall keep the other Party advised as to the 
continuance of the Force Majeure event. If an event of Force Majeure persists for a continuous period of at least 
six (6) months, then the Party not claiming Force Majeure shall have the right, in its sole and unfettered 
discretion, to terminate this Agreement upon giving written notice to the other Party thirty (30) days in advance 
of the date of termination (which may be as early as the six (6) month anniversary of the Force Majeure event). 
Upon such termination becoming effective, neither Party shall have any further liability nor obligation to the 
other Party arising under or related to this Agreement, except as otherwise provided for in this Agreement. 

15. LIABILITY AND INDEMNIFICATION 

15.1. Limitation of Liability 

THE PARTIES AGREE THAT THE EXPRESS REMEDIES AND MEASURES OF DAMAGES, 
INCLUDING WITHOUT LIMITATION DETERMINATION OF LIQUIDATED DAMAGES, PROVIDED 
FOR IN THIS AGREEMENT ARE REASONABLE AND SATISFY THE ESSENTIAL PURPOSES HEREOF 
FOR BREACH OF ANY PROVISION FOR WHICH AN EXPRESS REMEDY OR MEASURE OF 
DAMAGES IS PROVIDED, SUCH EXPRESS REMEDY OR MEASURE OF DAMAGES SHALL BE THE 
SOLE AND EXCLUSIVE REMEDY, THE OBLIGORS LIABILITY SHALL BE LIMITED AS SET FORTH 
IN SUCH PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE 
WANED. IF NO REMEDY OR MEASURE OF DAMAGES IS EXPRESSLY HEREIN PROVIDED, THE 
OBLIGOR’S LIABILITY SHALL BE LIMITED TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT 
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ACTUAL DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER 
REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WANED. NEITHER PARTY NOR THEIR 
AFFILIATES SHALL BE LIABLE FOR CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR 
INDIRECT DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES, EVEN IF 
SUCH DAMAGES ARE ALLOWED OR PROVIDED BY STATUTE, IN TORT OR CONTRACT, OR 
OTHERWISE. TO THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE 
LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE ACTUAL DAMAGES ARE DIFFICULT OR 
IMPOSSIBLE TO DETERMINE, OTHERWISE OBTAINING AN ADEQUATE REMEDY IS 
INCONVENIENT AND THE LIQUIDATED DAMAGES DO NOT CONSTITUTE A PENALTY AND ARE 
A REASONABLE APPROXIMATION OF THE HARM OR LOSS. 

EACH PARTY HEREBY IRREVOCABLY WANES, TO THE FULLEST EXTENT PERMITTED 
BY APPLICABLE LAW, ANY AND ALL RIGHT TO TRIAL BY JURY IN ANY LEGAL PROCEEDING 
ARISING OUT OF OR RELATING TO THIS AGREEMENT OR THE TRANSACTIONS 
CONTEMPLATED BY THIS AGREEMENT. EACH PARTY FURTHER WAIVES ANY RIGHT TO 
CONSOLIDATE ANY ACTION IN WHICH A JURY TRIAL HAS BEEN WANED WITH ANY OTHER 
ACTION IN WHICH A JURY TRIAL CANNOT BE OR HAS NOT BEEN WAIVED. 

15.2. Lndemnifieation 

Each Party (the “Indemnifying Party”) agrees to indemnify, defend and hold harmless the other Party, 
and each of the other Party’s Affiliates, directors, officers, employees, agents and permitted assigns 
(collectively, the “Indemnified Party”), from and against any and all Claims, losses, liabilities, damages, 
judgments, awards, fines, penalties, costs and expenses (including reasonable attorneys’ fees and disbursements) 
directly incurred in connection with or directly arising from or out of: (i) any breach of representation or 
warranty or failure to perform any covenant or agreement in this Agreement by said Party; (ii) any violation of 
applicable law, regulation or order by said Party; and/or (iii) any Claims by a third party arising out of any act or 
omission by said Party. 

The Indemnified Party shall promptly notify the Indemnifying Party of any claim or proceeding in 
respect of which it seeks to be indemnified. Such notice shall be given in writing as soon as reasonably 
practicable after the Indemnified Party becomes aware of such claim or proceeding. Failure to give such notice 
shall not excuse an indemnification obligation except to the extent failure to provide notice adversely affects or 
prejudices the Indemnifying Party’s interests. The Indemnifying Party shall assume the defense thereof with 
counsel designated by the Indemnifying Party; provided, however, that if the defendants in any such action 
include both the Indemnified Party and the Indemnifying Party and the Indemnified Party reasonably concludes 
that in the context of such indemnification there may he legal defenses available to it that are different from or 
additional to, or inconsistent with, those available to the Indemnifying Party, the Indemnified Party shall have 
the right to select and be represented by separate counsel; provided however, the foregoing shall not preclude 
the Indemnified Party from otherwise participating in any such proceeding at its own expense. If the 
Indemnifying Party fails to assume the defense of a claim, the indemnification of which is required under this 
Agreement, the Indemnified Party may, at the expense of the Indemnifying Party, contest, settle, or pay such 
claim; provided, however, that settlement or full payment of any such claim may be made only with the 
Indemnifying Party’s consent or, absent such consent, written opinion of the Indemnified Party’s counsel that 
such claim is meritorious or warrants settlement. 

All indemnity rights shall survive the expiration or any sooner termination of this Agreement in full for 
a period of twenty-four (24) months after the expiration date or effective date of such termination. 
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16. RESOLUTION OF DISPUTES 

16.1. Notice of Dispute 

In the event that any dispute (including payment dispute), controversy or claim arising out of or relating 
to this Agreement or the breach, termination or validity thereof should arise hetween the Parties (a “Dispute”), 
the Party wishing to declare a Dispute shall deliver to the other Party a written notice identifying the disputed 
issue. 

16.2. Resolution by Parties 

Following delivery and receipt of a notice of Dispute, executives of both Parties shall meet at a mutually 
acceptable time and place within ten (10) Business Days after receipt of such notice and thereafter as often as 
they reasonably deem necessary, to exchange relevant information and to attempt to resolve the Dispute. In 
such meetings and exchanges, a Party shall have the right to designate as confidential any information that such 
Party offers. If the matter has not been resolved in the aforementioned manner within thirty (30) Days of the 
disputing Party’s notice having been issued, or if the Parties fail to meet within ten (10) Business Days as 
required above, either Party may initiate binding arbitration in St. Petersburg, Florida, as hereafter provided. 
The binding arbitration proceeding shall be conducted in accordance with the then current American Arbitration 
Association’s (“AAA) Large, Complex Commercial Rules or other mutually agreed upon procedures. 

17. TERMINATION AND DEFAULT PROVISIONS 

17.1. Events of  Default 

Events of  Defaults. An “Event of Default” shall mean, with respect to a Party (such Party, the 
“Defaulting Party”), the occurrence of any one or more of the following: 

The failure to make, when due, any payment required pursuant to this Agreement if such failure 
is not remedied within twenty-five (25) Business Days after the Defaulting Party’s receipt of 
written notice; 

Any representation or warranty made by such Party herein is false or misleading in any 
material respect when made or when deemed made or repeated; 

Except to the extent constituting a separate Event of Default or if the failure is excused by 
Force Majeure or as provided for under 17.l(a) above as related to any payments required 
under the Agreement, the failure to perform any significant or material covenant or obligation 
set forth in this Agreement if such failure is not remedied within thirty (30) days after the 
Defaulting Party’s receipt of written notice; 

Such Party becomes Bankrupt; 

The Party transfers or assigns or otherwise conveys any of  its rights or obligations under this 
Agreement to another Person in violation of the terms and conditions of this Agreement; 

Seller consolidates or amalgamates with, or merges with or into, or transfers all or substantially 
all of its assets to, another entity and, at the time of such consolidation, amalgamation, merger 
or transfer, (i) the resulting, surviving or transferee entity fails to assume all the obligations of 
Seller under this Agreement to which it or its predecessor was a party by operation of law or 
pursuant to an agreement reasonably satisfactory to the other Party, or (ii) the creditworthiness 
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of the Party or the resulting, surviving, transferee or successor entity is materially weaker than 
that of the Party or such guarantor, as the case may be, immediately prior to such action; or (iii) 
the benefits of any guaranty fail to extend (without the consent of the other Party) to the 
performance by such resulting, surviving, transferee or successor entity of its obligations under 
this Agreement; and, 

The occurrence and continuation of a default, Event of Default or other similar event in respect 
of a Party (such Party, the Defaulting Party hereunder) under one or more agreements or 
instruments, individually or collectively, relating to indebtedness for any amount of borrowed 
money resulting in such indebtedness becoming immediately due and payable. 

(g) 

17.2. Default Actions 

Upon the occurrence of any of the Events of Default in Section 17.1, the non-Defaulting 
Party may, at its option: 

17.2.1 immediately terminate this Contract, without penalty or further obligation, by 
written notice to the Defaulting Party, and offset against any payment(s) due 
from non-Defaulting Party to the Defaulting Party, any monies otherwise due 
from the Defaulting Party to the non-Defaulting Party; 

exercise any other remedy(ies) which may be available to the non-Defaulting 
Party at law or in equity. 

17.2.2 

Termination shall not affect the liability of either Party for obligations arising prior to 
such termination or for damages, if any, resulting Erom any breach of this Contract. 

17.3 Other Rights and Remedies 

Upon the breach by either Party hereto of any obligation, covenant or warranty hereunder, the Party 
damaged by any such Event of Default may in its sole discretion, in addition to exercising any other remedies 
provided for hereunder, proceed in accordance with Section 16 to protect and enforce its rights, to recover any 
damages to which it may be entitled (including all costs and expenses reasonably incurred in the exercise of its 
remedy). 

18. MISCELLANEOUS PROVISIONS 

18.1. Confidentiality 

Protected Information. Except as otherwise set forth in this Agreement, neither Party shall publish, 
disclose, or otherwise divulge any term or condition of this Agreement and, without limitation, any information 
relating to any transaction or documents exchanged between the Parties in connection with this Agreement (such 
information, the “Protected Information”) to a third person (other than the Party’s employees, Affiliates, lenders, 
counsel, accountants or advisors who have a need to know such information and have agreed to keep such terms 
confidential), at any time during or for two (2) years after the expiration or early termination of this Agreement, 
without the other Party’s prior written consent. Each Party shall be entitled to all remedies available at law or in 
equity (including but not limited to specific performance and/or injunctive relie0 to enforce, or seek relief in 
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connection with, this confidentiality obligation. 

Non-Confidential Information. The following shall not be considered Protected Information, and receiving 
Party shall not be limited in the use or disclosure of the following information: (a) information which is or 
becomes part of the public domain through no act or omission of receiving Party; (b) information which 
demonstrably was known or was in the possession of receiving Party without obligation to maintain 
confidentiality prior to the Effective Date of this Agreement; (c) information which is subsequently rightly 
received by receiving Party from a third party who is not bound to maintain such information as confidential; (d) 
information independently developed by the receiving Party without reference to the Protected Information 
received under this Agreement; andor, (e) information required to be disclosed by Buyer for its compliance 
obligations to the Commission and/or pursuant to the Act. Further, notwithstanding anything to the contrary, 
either Party may disclose to the public and third parties, at any time and from time-to-time, the following 
information in connection with the Parties’ respective renewable energy business operations and management, 
technical evaluation, educational, public relations, and promotional programs: the name of the Parties and the 
fact the Parties have entered into this Agreement for the sale and purchase of renewable power generated by the 
Facility, a description of the type of renewable energy technology used at the Facility, the Capacity of the 
Facility, and the amount of Energy actually generated by the Facility andor delivered to Buyer. 

Return of Confidential Information. Upon request of disclosing Party, receiving Party shall either (i) return 
the Protected Information, including all copies, or (ii) destroy the Protected Information, including all copies, 
and present written assurances of the destruction to disclosing Party. Notwithstanding the foregoing, both 
Parties acknowledge that Protected Information transferred and maintained electronically (including e-mails) 
may be automatically archived and stored by Receiving Party on electronic devices, magnetic tape, or other 
media for the purpose of restoring data in the event of a system failure (collectively, “Back-up Tapes”). 
Notwithstanding the terms of this Agreement, in no event shall Receiving Party be required to destroy Protected 
Information stored on Back-up Tapes; provided, however, any Protected Information not returned or destroyed 
pursuant to this Section shall be kept confidential for the duration of its existence. Furthermore, the Parties 
agree that receiving party may retain one ( I )  copy of such Protected Information in receiving Party’s files for 
audit and compliance purposes for the duration of its existence; provided, however, such Protected Information 
shall be kept confidential for the duration of its existence in accordance with the terms of this Agreement. 

Required Disclosures. Notwithstanding the confidentiality requirements set forth herein, a Party may, 
subject to the limitations set forth herein, disclose Protected Information to comply with the Act, any other 
applicable Requirement of Law, or any exchange, control area or independent system operator rule, in response 
to a court order, in connection with any court or regulatory proceeding, or as otherwise required by any 
Requirement of Law. Such disclosure shall not terminate the obligations of confidentiality unless the Protected 
Information thereafter falls within one of the exclusions of this Agreement. To the extent the disclosure of 
Protected Information is requested or compelled as set forth above, the receiving Party agrees to give disclosing 
Party reasonable notice of any discovery request or order, subpoena, or other legal process requiring disclosure 
of any Confidential Information. Such notice hy the receiving Party shall give disclosing Party an opportunity, 
at disclosing Party’s discretion and sole cost, to seek a protective order or similar relief. If such protective order 
or other appropriate remedy is not sought and obtained within at least thirty (30) days of receiving Party’s 
notice, receiving Party shall disclose only that portion of the Protected Information that is required or necessary 
in the opinion of receiving Party’s legal counsel; provided, however, receiving Party shall use reasonable efforts 
to obtain assurances that confidential treatment will be accorded to any Confidential Information so disclosed. 

18.2. Notices 

(a) All notices or other communications to be given or made hereunder shall be in writing, shall be 
addressed for the attention of the Persons indicated below, and shall be delivered personally or 
sent by a nationally recognized overnight courier service or facsimile. The addresses of the 
Parties and their respective facsimile numbers shall be: 
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If to Buyer: 

with a copy to: 

If to Seller: 

with a copy to: 

Progress Energy Florida, Inc. 
299 First Avenue North, PEF155 
St. Petersburg, Florida 33701 
Attn: Cogeneration Manager 
Telephone: (727) 820-4597 
Facsimile: (727) 820-4598 

Progress Energy Florida, Inc. 
299 First Avenue North, PEF 15 1 
St. Petersburg, Florida 33701 
Attn: General Counsel 
Telephone: (727) 820-5587 
Facsimile: (727) 820-4598 

Hathaway Renewable Energy, Inc. 
45 Franks Road 
Leoma, Tennessee 38468 
Attn:Kevin Hathaway 
Telephone: (93 1) 852-4060 
Facsimile: (931) 852-4160 

Hathaway Renewable Energy, Inc. 
P.O. Box 356 
Leoma, Tennessee 38468 
Attn: Laura Hathaway 
Telephone: (93 1) 852-4060 
Facsimile: (931) 852-4160 

Except as otherwise expressly provided in this Agreement, all notices shall be deemed to be delivered 
(i) when delivered by hand or by overnight courier, or (ii) if received during business hours on a Business Day 
for the receiving Party, when transmitted by facsimile to the receiving Party’s facsimile number and, if received 
after business hours or on a Day that is not a Business Day for the receiving Party, on the receiving Party’s first 
Business Day following the date transmitted by facsimile to the receiving Party’s facsimile number. Any notice 
given by facsimile shall be confirmed in writing, delivered personally or sent by courier, but the failure to so 
confirm shall not void or invalidate the original notice if it is in fact received by the Party to whom it is 

Either Party may by written notice change the address, addressee and/or facsimile number to 
which such notices and communications to it are to be delivered or mailed. 

18.3. Waiver 

No waiver by either Party of any default by the other Party in the performance of any of the 
provisions of this Agreement shall operate or be construed as a waiver of any other or further 
default or defaults whether of a like or different character nor shall it he effective unless in 
writing duly executed by a duly authorized representative of such Party. 

Neither the failure by a Party to insist on any occasion upon the performance of the terms, 
conditions and provisions of this Agreement nor time or other indulgence granted by one Party 
to the other shall act as a waiver of such breach nor as an acceptance of any variation or as the 
relinquishment of any such right or any other right hereunder. 
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18.4. Relationship of the Parties 

In executing this Agreement, Buyer does not, nor should it be construed to, extend its credit or financial 
support for the benefit of any third parties lending money to or having other transactions with Seller or any 
assignee of this Agreement, nor does it create any third party beneficiary rights with respect thereto. Nothing 
contained in this Agreement shall be construed to create an association, trust, partnership, or joint venture 
between the Parties. 

18.5. No Third Parties 

Other than as specified in the assignment provisions contained in Section 18.8 below, this Agreement is 
intended solely for the benefit of the Parties and nothing in this Agreement shall be construed as creating any 
duty to, standard of care with reference to, or any liability to, or conferring any right of suit or action on any 
Person not a Party to this Agreement. 

18.6. Further Assurances 

If, after the execution hereof, it should prove necessary and proper to execute any additional documents 
or to take further action to effectuate the intent of this Agreement, the Parties agree to take such action so long 
as it is reasonable. 

18.7. Assignment and Security 

Neither Party shall have the right to assign its obligations, benefits, and duties without the written 
consent of the other Party, which shall not be unreasonably withheld or delayed, provided, however, that Seller 
may pledge its interests herein in favor of any Financing Parties who are parties to the Financing Documents. 

18.8. Choice of Law and Venue. 

This Agreement shall be governed by and construed in accordance with the laws of the State of Florida, 
without reference to its conflict of laws rules or any principles that would trigger the application of any other 
law. Any action brought pursuant to this Agreement shall be brought in Pinellas County, Florida. 

18.9. Severability 

If any term or provision of this Agreement should be held by any court or other authority of competent 
jurisdiction to be invalid, void, or unenforceable, the remainder of this Agreement will remain in full force and 
effect and will in no way be adversely affected; provided, however, that the severance of such term or provision 
does not render the performance of a Party’s material obligations impracticable or impossible. 

18.10. Amendments 

This Agreement may be amended only by written agreement among the Parties 

18.11. Counterparts 

This Agreement may be executed in two (2) or more counterparts, all of which will be considered one 
and the same Agreement and each of which will be deemed an original. 

18.12. Entire Agreement 

(a) This Agreement is intended by the Parties as the final expression of their 
agreement, is intended also as a complete and exhaustive statement of their agreement with 
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respect to the subject matter contained herein, and supersedes any previous agreements or 
understandings between the Parties. 
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IN WITNESS WHEREOF, the Paflies have executed atid delivered this Agreement as of the date first 
above written. 

FLORIDA POWER CORPORATION d/b/a 
PROGRESS ENERGY FLORIDA, INC., n 
Florid~corporation 

By: 

Title: Vice f redden+ 

HATHAWAY RENEWABLE ENERGY, INC., 
a Tennessee Corporation qualified in Florida 

By: 

Title: President 



APPENDIX 1 

FACILITY CONFIGURATION 
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APPENDIX 2 

MONTHLY CAPACITY PAYMENT CALCULATION 

A. After six months of operation from the Capacity Commencement Date, in the event that the 
Annual Capacity Billing Factor ("ACBF"), as defined below, is less than or equal to 74%, then 
no Monthly capacity Payment shall be due. That is: 

MCP = 0 

B. In the event that the ACBF is greater than 74% but less than 94%, then the Monthly Capacity 
Payment shall be calculated by using the following formula: 

MCP = BCR . [l-[5 x (0.94 - ACBF)]] . CC 

C. In the event that the ACBF is equal to or greater than 94%, then the Monthly Capacity Payment 
shall be calculated by using the following formula: 

MCP = BCR . CC 

Where: 

cc = Committed Capacity in kW. 

ACBF = Annual Capacity Billing Factor. This 12 month rolling average shall 
be defined as the Energy actually received by Buyer for the 12 
consecutive months preceding the date of calculation excluding any 
Energy received during a Force Majeure Event in which the 
Committed Capacity is temporarily set equal to 0 kW, divided by the 
product of the Committed Capacity and the number of hours in the 
12 consecutive months preceding the date of calculation excluding 
the hours during a Force Majeure Event in which the Committed 
Capacity is temporarily set equal to 0 kW. If a Force Majeure Event 
occurs during the 12 consecutive months preceding the date of 
calculation in which the Committed Capacity is temporarily set to a 
value greater than 0 kW then the 12 month rolling average will be 
pro-rated accordingly. During the first 12 consecutive Monthly 
Billing Periods commencing with the first Monthly Billing Period in 
which Capacity payments are to be made, the calculation of 
12-month rolling average Annual Capacity Billing Factor shall be 
performed as follows (a) during the first Monthly Billing Period, the 
Annual Capacity Billing Factor shall be equal to the Monthly 
Capacity Factor; (b) thereafter, the calculation of the Annual 
Capacity Billing Factor shall be computed by Energy actually 
received by Buyer for the number of full consecutive months 
preceding the date of calculation excluding any Energy received 
during a Force Majeure Event in which the Committed Capacity is 
temporarily set equal to 0 kW, divided by the product of the 
Committed Capacity and the number of hours in the number of full 
consecutive months preceding the date of calculation excluding the 
hours during a Force Majeure Event in which the Committed 
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Capacity is temporarily set equal to 0 kW. If a Force Majeure Event 
occurs during the months preceding the date of calculation in which 
the Committed Capacity is temporarily set to a value greater than 0 
kW then the 12 month rolling average will be pro-rated accordingly. 
This calculation shall be performed at the end of each Monthly 
Billing Period until enough Monthly Billing Periods have elapsed to 
calculate a true 12-month rolling average Annual Capacity Billing 
Factor. 

MCF = Monthly Capacity Factor. The total Energy received during the 
Monthly Billing Period for which the calculation is made, divided by 
the product of the Committed Capacity and the total hours during the 
Monthly Billing Period. 

The period beginning at 12:OO:OO a.m. on the first calendar day of 
each Month and ending at 12:OO:OO a.m. on the first calendar day of 
the next succeeding Month, except that the initial Monthly Billing 
Period shall consist of the period beginning 12:Ol a.m., on the 
Capacity Commencement Date and ending at 12:OO:OO a.m. on the 
first day of the next succeeding Month. 
Base Capacity Rate in $kW-month as specified in Appendix 3. 

Monthly = 
Billing 
Period 

BCR = 
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APPENDIX 3 

AVOIDED 

YEAR 

Before June 1,2014 
June 1, 2014 through December 31, 
7 n i ~  

BASE CAPACITY RATE ($kW- 
month) 
0.00 
9.54 

I". . I 

2015 19.91 
I 10.29 

2018 
2019 
2020 
2021 
2022 
2023 
2024 
2025 ~~ - 

- 

- - 
.7,tr)" 

- 
10.68 
11.09 
11.52 
11.96 
12.42 
12.90 
13.39 
13.90 
14.45 
15.00 
15.60 
16.20 

2034 - 
L W J O  

2037 
2038 I 
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APPENDIX 4 

SELLER’S CORPORATE INFORMATION 

Hathaway Renewable Energy, Inc. 

Physical Address: 

Phone: 

Fax: 

E-mail: 

Mailing Address: 

State of Incorporation: 

Qualified in Florida: 

EIN: 

DUNS: 

CAGE Code: 

CCR Registration: 

NAICS: 

SIC: 

45 Franks Road 

Leoma, Lawrence County, Tennessee 38468 

(931) 231-5450 

(931) 852-4160 

hathawaykw@msn.com 

P.O. Box 356 
Leoma, TN 38468-0356 

Tennessee on October 26,2009, control #616183 

January 26,2010, control #F10000000444 - - = 
= 
rn 

Completed December 23,2009 good for one year 

Bank of Frankewing, 
RTN: 
ACCT: 

Tax Year: 1 OCT to 30 SEP 

43 



ATTACHMENT B 

Hathaway Contract #1 

(Red-line version) 



NEGOTIATED CONTRACT FOR THE ~ ~ ~~~~ ~ ~ ~~~ ~~~~ 

PURCHASE OF CAPACITY AND ENERGY 
FROM A QUALIFYING FACII.ITY 

by and behveen 

FLORIDA POWER CORPORATION 

dlbh 

PROGRESS ENERGY FLORIDA, INC., 

a Florid. Corporation 

and 

HATHAWAY RENEWABLE ENERGY, INC., 

a Tennessee Corporation qualified in Florida 
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TED CON TRACT FOR THE 
OF CAPACITY AND ENERC V FROM A OUALlFYlNC b m  . .  

This Negotiated contract k t h e  Purchase of Capacity and Energy From a Qualifying Facility, including 
any Appendices and attachments hereto (collectively, the “Agreement”) is made this - day of June+&* 
201- ” , hy and between Florida Power Corporation d/b/a Rogress Energy Florida, Inc., a 
Florida corporation CBuyer”), whose principal plam of business is 299 First Avmw North, PEF 155, Si. 
Petemburg, Florida 33701 and Hathaway Renewable Energy, Inc. (‘‘Seller‘‘) whose principal place ofbusiness is 
45 Franks Road, Looma, Lamcnce County, Tennessee 38468. Buyer and Seller may each be refmed to as a 
“Pmty” m collectively BS the “Parties.” 

W H E R E A S  

Seller intends to design and mstruct apowtr generation facility of approximately 16MW gross electric 
output at a location in Florida intemnnecled with the Transmission System owned and operated hy 
Buyer; 

Seller shall procure the interconnection of the Facility to the Transmission System operated hy the 
Buyer; and, 

Seller d e s k  lo  generate and sell energy and capacity from the Facility to Buyer and Buyer desires to 
receive and purchase the same h m  Seller, in accordance with the terms and conditions of tbis 
Agreement. 

NOW, THEREFORE, in consideration of the mutual covenauls and agreements set fofih in this 
Agreement, and for other good and valuable consideralion, the receipt and adequacy of which is hereby 
acknowledged, the Parties hereby agree as follows: 

1. DEFINITIONS 

1.1. Defined Terms 

Unless otherwise defined herein or in any exbibit, schedule or appendix hereto, the following terms, 
when used herein or in any allachmenl, exhibit or appendix hereto shall have the meanings set forth below. 

‘‘M means the legislation and statutory policy relating to renewable energy contained in Florida Statutes 
Annotated Sections 366.051,366.91, and 366.92, and all related rules promulgated by the FPSC, as each may be 
amended or modified hom time-to-time, and any sumsor renewable energy standards, statutes, regulations, or 
rules. 

“Additional Maintenance Outa#.es ” has the meaning assigwd to it in Section 6.5. 

“Affiliate” of any Person shall mean a Person (other than a natural person) that directly or indirectly, through 
one or more intermediaries, conlrols, is controlled by, or is under common conlrol with, such Person. 

“Aereement” means this Negotiated Contract for the Purchase of Capacity and Energy From a Qualifying 
Facility, and the Appendices, Exhibits, and other attachment hereto, as maybe amended from time to time. 

ll . .  
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&n&.€maciIv Billinn F a M  ’ has the meaning assiped to it in Appendix 2. 

“&md@ means an appendix attached m this ~greement. 

“Aunlicable LaV shall include any and all wnstituhions, charters, acts, statutes, laws (including, but not limited 
to, all environmental laws), decrrcs, ordioanccs, des, wdes, regulations, orders, conditions, standards andlor 

I objective criteria applicable to this Agreemat or to &my&kParty‘s obligations. prfonoance, m Wts mder 
this Agreement and/or contained in any Project coosent (where any such items hwe enforceable legal effect), 
inc luw any fmal decree, judgment or order of any CMnt or Govemmsnt Agency of wmpetent jurisdiction. 

tneans tbe rate calculated by Buyer in acwrdance with FPSC Rule 25-17.0825, 
F.A.C., and Buyer‘s Rate Schedule COG-I, as thcy may each be amended from time to time. 

“Authorization 
Agency to oonstnrot and operate tbe Facility. 

’ means any Govrrnmmt Approval required by any appropriate Governtnent 

“Avoided Unit Enerpv Cas ”hasthemc~ingassignedtoitinScotion12.1. 

ed Unit Fuel Cost” has the meaning assigned to it in Section 12. I. ‘ I  . 

’ means with respect to a Party or entity, such Party M entity that: (a) makes an assignamt or any 
gemmt for the benefit of creditors; (b) files a petition or otherwise commences, authorizes or 

quicsees in the wmmencement of a pmMcding or cause of action under any bankruptcy or similar law for the 
protection of creditors, or has such a petition ffled against it as debtor and such paition is not stayed, withdrawn, 
or dismissed within thiny (30) Business Days of such filing; (c) seeks or has a lquidatw, administrator, 
receiver, trustee, nms~lyalor m similar oflicial apppoioted with respect to it or any substantial portion of its 
property or assets; (d) has a secuwJ party take pmsession of all or substsntinlly all of its as- or has a distress, 
execution, attachment, sequestration 01 other legal p m s  levied, enforced or sued on or against all or 
subsmially all of its assets; (e) is unable to pay its debts as they fall due or admits in miting of its inability to 
pay its d e b  gfaerally as they become doe; and/or, (0 otherwise becomes bankrupt or insolvent (however 
evidenced). 

* ~ j  Dl\y“ means any Day except a Day upon which bsnLs licensed to operate in the Slate of Florida are 
authorized, directed m permitted to close, Sattnday, Sunday or a weekday that is o b s d  as a public holiday in 
the State of Florida 

“‘m” has the meaning assiped thereto in the opening paragraph of this Agraement. 

‘. . 

-‘’QjwAf meam the total wnIjnuous generating net MW oapability of the Facility. 

Gat@& Commencement Date” means the date that the Facility has achieved Capacity Commencement Status. 



c@Jwgv c o v  ” means that (i) the Facility is in compliance with all applicable Project 
Come@& and Omremmnt AppmMlls; (ii) the Facility has maintained an hourly MW output, as metered at the 
Electrical Wconnection Point, eqwl to or greater ma0 the Committed Capacity over the Committed Capacity 
Test Period, and (iii) such twenty-four (24) hour period reasonably reflects the Fwility’s d a y - M y  operations, 
which status must bc achieved no later than the kquired Capacity Cornencement Date. 

Y Chang&Envirommtd Law” has the meaning assigned to it in Section 12.6. 

“m” means any claims, judgments, losses, liabilities. coats, expenses (includii reasaable legal fas) and 
damages of any naturc whatsoanr, including hut wt limited to, in relation to bnach of contract, p m d  injury. 

“Commissioninn‘ ’ means, with respect to the Facility, the commencemwt of the paiod during which any Unit 
of the Facility has begun Testing and ending when such Unit has been appmvcd for the production of energy 
and uuthorizui to commence delivery of enex@ pmamt to infer o h  the provisions of Sat ims 6 and 14 hereof; 
pmvided, however, the C o m m i s s i d  of the Facility shall bc completed what all of the units have com&wd 
sueh Commissioning. 

I death, propezty damage incurred or other legal or equitable c-. 

means the minimum electrical Capacity of the Facility guaranteed to be provided by 
Seller b e i  Mal net electric Capacity of approximately I6MW, subject to increase or decrease in accordance 
with Section 6.2. 

0, in d C  has the mcaoing w i p d  to it in Section 6.2@). 

pncedent” means the conditions specified in Section 3.1 ’. .. 

“W mans, with respect to the Non-Defsulting Party, brokerage fees, commissions, third party transaction 
costs, and other costs and expenses reasonably innand by such Party either in terminating any ammgtment 
pursuant to which it has hedged its obligations or entering into new arrangrments which replace the terminated 
transadion@), and all monnble anomeys’ fees and otha legal costs i n m d  by the Non-Defaulting Party in 
conuaction with the such tnminatwfi and replaoemnt of the bansaotia(s). 

“&y” means a Zesnurpen ‘od beginning at 12:OO a m  Eastern Prevailing Time on any day and ending at 
Iw4I.2S.N pan Eastcm Prevailing Time m the following day. 

“Dim&” has the meaning assigned to it in Section 16.1. 

l&W&+@? has the meaning assigned to it in Section 13.7(a). ‘ I  . . 

“ D i s t r i h u t i o m  ’* means the distribution system consisting of electric lines, electric plang transformers and 
switchgear is used for conveying electricity to ultimate consumers, but not including any pad of the 
Transmission System 

“DdLW moms United States Dollars. 



- “ ~ ”  means, with res* to any invoice delivered by SeUer-mursuant to Section 13.1, the Hck 
-Day of the Month follmving the lvlonth in which h e  invoice wss sen&- 

“Early Terminatio n Date” has the Ilyaniaq assimed to it in Section 17.2. 

EPT‘ meaos the time in effeu in the Eastern Time &ne of the Unites States of 
Ameriq whether Eastern Standard Time or Eastem Dayliiht Snvings Time. 

Effective” shall be the date that this A p m e n t  is p m M y  executed by both Parties. 

“Electrical In- and ’’ means the agreement between Seller and the 
Transmission Rovider providing for the physical camection and opcrstioo of the Electrical lntercoonedion 
Facilities h d w m  the Facility and the Traosmission System 

. . .  means the interooonectioo e# that physically connect the Facility 
with the Transmission System, as well as any reqnired network upgradca thereto, ss more fully descn’bcd in the 
Electricsl Inte-ion and Operating Agnnoent 

&,a&nl Interumnecu ‘on Point” means the physical point at which the Facilay is connected with the 
Trawmission System M, if Seller inter- with a Transmission System other than Buyer’s, the mint of 

O v i d C I P  m e m o  n betw een the B uver and the m a o n  Pr . .  

’ means a condition 01 situation that presents an imminent physical threat of dmger to 
life, health or property, andlor Muld resonnbly be expected in the opinion of the Transmission Pmvider to 
cause a significaal disruption to the Trsosmissioa System or otherwise be required in accordance with the 
requiremetun of the FPSC or any system condition not amsistent with Pnrdcnt Utility Practices. 

on Credits” means any offiet, allowance, or credit of any kind created or administered under 
any current or fiture volnnta~~ standsrd, stahrtory and/or resulatory regime, associated with the underlyktg Fuel 
used for the generation of el.%tricitg and pwuant to whioh the generation of electricity wing the Fuel is 
recognized as avoiding the missions of pollutants to the air, soil or water such as sulfur oxides (SOX), nitmgcn 
oxides (NOx), carbon monoxide (CO) and other p l u m ;  (2) any avoided emissions of carbon dioxide (COZ), 
methane (CH4), &ow oxide, hydrofluorocarbrms, pa8uorocarbons, sulfur hexafluoride and other greenhouse 
gases (GHGs), ozone depleting snbstanw, onme, and aon-methane volatile orgwic compounds that have bem 
or may be determined by the United Nations Intergwcnrmentsl Panel w Climate Change (UNIPCC), by law, or 
othemise by science or in the voluntary mark- to contribute to the a c h d  or potential threat of altering the 
Esnh‘s climate by trapping heat in the atmosphere. Environmental A~bmtes shall exclude (i) any Cnergy or 
capadty of the Facility, or (ii) iweslment, production, or other tax credits, grants, b d i @  and/or deductions 
sssociated with the construction, ownership, and/or opmtion of the Facility and other fmancial incentives, 
includiog without Innitation, credits, reductions, or allmvances associated with the Facility that are applicable to 
local, state or federal tnx obligations 

’‘&z& m e m ~ ~  megawatt-how generated by the Facility of the character wmmonly known as three-phese, 
simy hertz electric energy that is delivered at ammind voltage at the Electrical Interconnection Point. 

“Environmental Attributes” means all atuibutes of an environmental or other nature, including without 
limitation the Emission Reductiou Credits, that are c r e d  or otherwise arise from the Facility’s generation of 
Energy using the F d ,  in contrast with the goneration of electricity using nuclear or fossil fuels or other 
traditional resomcs and the displacement of conventional Energy by the Energy generated by the Facility. 
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Such attributes include, and are not limited to, the Emission Reduction credits and Renewable Energy 
Certificates, howeva defrned under any wluntary standard 01 local, state or k k a l  law, regulation or 
ordinance. 

“EFT Contract” means the turnkey Engineniog, Pmumamt  and Construction Contract entered into hetween 
Seller and the conhactor seleded by Seller in regar& to the enpineering, procurement and construotion of the 
Facility. 

‘‘-1 of Defaulr‘ means mer alia any of the S&&h&Ab ’ Events of hfault,- 

d b t i v d y  as set forth in Section 17 hereof. 

-‘‘&&f’, means Seller’s electric generalkg facility to be located in the State of Florida that will generate 
Enagy usuq the Fuel as defined herein. 

‘‘&&&&” means the site nn which the Facility is to be constructed and operated 

” means Florida GIB Tmmi.%sion, 

“Financial Clos ing” me908 the futfilhnent of each of the following conditions: 

(8) 

@) 

the execution and deliwty of the Financing Doumhmts; and, 

all conditions to the availability of fundn under the Financing I)ocuments (other than relating to 
the effectiveness of this Agreement) we satisfied. 

“Financial Closine D e  *’ m e m  the date upon which Financial Closing is achieved. 

“Financine Documents ’’ shall mean QClrmeMation with nspcct to any private equity investment in Seller, any 
Loan agrcunents (including agreements for any subordinated debt), notes, bond% indenhum, guarantees, security 
agwmts and hedging ageements dating to the fhncing or refinancing of the design, development, 
consmion, Testing, Commissioning, opastion and maintenanffi of the Facility or any guarantee by any 
Financing Party of the repayment of all or any portion of such frnancing or refinancing. 

“Financia P w  ’ ’’ means the Persons (including any trustee or agent on behalf of such Pmons) providing 
fioioancing or refinancing to or on hehalf of Seller for the design, development, construction, Testing, 
Commissioning, operalion and maintensnffi of the Facility (whether limited recourse, or with or without 
recourse). 

“Force Maieure Event* means an event, condition or cucumstance described in Section 14. 

“Forced O W ’ ’  mesas a duct ion of, or cessation in the delivery of, or inability to deliver, F,nergy that is not 
the result of (a) a Scheduled Maintenance Outage @) a Force Majeure 
Event, (c) an Emezgenoy Condition. 

‘‘m means the Florida Public Service Canmissirm 

“W means woody biomass feedstock including, but not limited to the wocdy biomass fams of forestry 
residue, understory, mill midue, urban wood waste, short mtation woody crops and pulpwood, so long as such 
fwl sources meet the ~uirements of the Act, including, without limitation, the defmition of “Biomass” set I forth in FSA 366.91(2)(a). 
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tion 12.5, . .  hu the mminfwinoedto  it m Sec I- 
“G&” - with nspect to a Patty, an amom eq116I to the present value of the economic benefit, if any, 
(exclusive of Costs) to it resulting h m  the tamioation of its obligations with respect to the terminated 
transaaion(s) hereunder, determined in a commercially rensonnble manner. 

” means the United States of Ameriq the State of Florida, any quasi-govemmenfal M y  
of the State of Florida, court of competent jurisdiction or any politicel subdivision of tbe Strue of Florida, 
including without limitation, my muuicipslity, tomhip 01 w w y ,  and any domestic entity exercising 
executive, legislative, judicial, reguhmy m administrative functions of 01 pntaining to government, including, 
without limitation, any wtporafion or other entity owned 01 wntroUM by any of the foregoing. 

‘‘V means any authmiudion, Mmsenf approval, license, ruling, appeal, permit, 
exemptioq variance, order, judpment, instruction, wndition of approval, direction, directive, decree, declaration 
fm regulation by any Govrramental AgEncy dating to the conslruction, development, ownership, occupation, 
stmt-up, testing, operation 01 maintenance of the Facility or tbe execution, delivery or performance of this 

‘‘EBB” meaos the Institute of Electrid and Electronic Engineas, Inc. 

Agrammt. 

&&J section 124M. 

!a- means suwl moapeoloenr conswung e!gkaiq Jim of national repute and appropriate 
experhse m mk?gated gasificstim and fuel cell power productton and hehnology as is appointed by Buyer from 
h e  to t h e  consultation with and won the ~ I o r  written Cmmt  of Seller (Mt to be ~ e ~ b l v  withheld 
or delayed). 

‘Isslld’ has the meaning assigned to it in Section 6.9. 

‘‘Ir&m@&$ m e w ,  far any date, the lesser of (a) the per annum rate of interest equal to the prime lending 
rate as may from time to time be published in The Wall Street Journal under ‘‘Money Rates” on such day (or if 
not published on such day on tbe most recent preceding day on which published). plus hvo percmt (2%); and, 
(b) the maximum rate permitted by applicable law. 

“LW’ means one m more kilowatts of electricity, IW tbe wntext requires. 

“Letteds) of Credit” has the meaning assigned to it in Section 6.9. 

“W means, with respect to a Patty, an amount equal to the present d u e  of the economic loss, if any, 
(exclusive of Costs) to it resulting from the termination of its obligations with respect to the terminated 
transmtion(s) hereunder, determined in a commercially reasonable manner. 

“Maintenance Outaee” means a time period during whioh the Facility is shut down or its output d u c d  to 
undergo maintCna0r.e and repairs neemsary for the reliable operation of the Facility in accordance with 
Section 6.4 or BS othenvise agreed by tbe PaRies. 

I “&m.k%Eau iomnt” shall means such meters and other equipment required or installed by the Transmission 
Provider to measure and record the output of the Facility, including thst which may be required pursuant to the 
Electrical lnteroonnection and Operating Apeanent and Buyer’s unnmunications media, remote terminal unit, 
and access to mtering data. 



W U n l  h v m  ti0 ” is the credit rating ansigned to a Pmty’s usewed, senior low-tern debt 
obligations of at least BBB- by Standard & Poor’s, a division of the McGraw-Hill Companies (“SdLP”) or Baa3 
by Moody’s Investors Senice, Inc. (‘Woody’s”). 

“MmW mans a calendar month 

“ M d v  Billing Mob‘  means the period besirmiae, on the first calendar day of each calendar month, except 
thet the initial Monthly Billing Period shall consist of tho period heginning 1201 am., on the Capacity 
Commc~cmnt Date and endiug with the last calendar day of such month, 

” . .  

“Monthlv C a w  ilv Faaor” has the meaning assigned to it in Appendix 2 

‘‘W mans one or more megawatts of Energy, as the context requires. 

‘‘W means one or more megawall-hours of Energy, as the w n m  requires. 

YSBacttl- Amomt” has themeoDineaxlipnad to itinSech ‘on 17.2. 

OwnatinsParametSrs ” has the meaning assigned to it in Section 6.8. 

@mation and h4- ” means that oertain o p t i o n  and maintenance agreement, if any, 
behueen the Seller and the person selected by the Sder  relating to the operation and maintenance of the 
Facility. 

‘‘W has the meaning assigned to it in the opening paragraph of this A w l  

‘‘W means any individual, pmtnenrhip, corporatinS association, joint stock company trust, joint venture, 
uninwrptnfed organization, OT Govanmental Agency (01 any departmen& agency, or political subdivision 
therent). 

omt of Metering“ meam the point(s) where Energy made available fm delivery to Buyer is measured. ‘ I  . 

” meaos the Governmental Approvals jncludine A u t h d m  b C&@&J!& - I ~ 2 z % r t O ~  , maintain, and use the Facility for the generatian or bansmission of 
electricity to the Trammission System, including. without limitation, those associated with the delivery, storage, 
and use of the Fuel. 

oniraotp“ mans the EPC Cnmact, the Electrical Interconnection and Operating Agreement, the Fuel ‘< . 
supply agreement, and the Operation and Maintenance Agmmnt, to the extent applicable. 

”Prudent UUitv P r a c H  means the praelices, methods, standards and acts that, at a particular time, in the 
exercise of reasonable judgment in light of the fads hown or that should reasonably have been known at the 
time a decision was made, could have been wrpected to acwmplish the required result reliably, ecommically, 
sdely, expeditiously and wnsistent with good businem practices, which practices, methods, standards and acts 
generally w d o m  to operation and maintenance standards recommended by the Facility’s equipment suppliers 
and manufacturers, the design limap, applicable Gmremnsea(al Approvals and Applicable Law 

“Oualifvine Fadily” or ‘‘W me9118 a generator of Energy that meets d n  ownership, operating and 
efficiency criteria established by the Federal Energy Regulatory Commission pmuant 10 the Public Utility 
Regulatory Policies Act of 1W8 (“PIJRF’A), as amended, and as further provided for under applicable 
regulations; an& applicable provisions under the laws, NI~s ,  and regulations of the State of Florida. 
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wacsltv &nmwmmmt Date” means the dat~ ulat is not less than Twenty One (21) Months afler 
S e l l e r ’ s r e o e i p t o f P r q j e a e o n s c n b r m ~ l , 2 0 1 3 ,  whicheverissooner. 

“w or ‘’W meaos the act of Seller aWa@ng for, notifying, and miinning u specific event, 
such as, but not limited to, a quantity of Energy to be d e l i v d  to Buyer during a specified period of time, 

ed Msintsnance Oula&’ means a time p d o d  during which the Facility is shut down or its ouQm 
reduced to undergo a preschaiuled Maintenance Outage in mrdaoce with Section 6.4 or as otherwise sgreed 
by the Pmies. 

u 

“MW 6as the moaning assigoed to it in the opening paragraph of this Agreement. 
I 

“Senior Debt R&g ” means the rating assigned to an Issuer’s senior unsecured long-term debt obligations (not 
supported by third plmy d t  mllsncements) or, ifbw does not have a d u g  for its senior unsecured long- 
term debt, then the rsbng then assigned to such lssuer by SBP, Moody’s or any other rating agency w e e d  to by 
the Parties. 

‘Staayp” means the ignition of the Facility, for the purpose of synchronization of the output of the Facility to 
the Tmmissioo System and to produce Energy 

“SM-un Fuel ” means an enmgy/hel source other thsn the Fuel, which may include distillate oil, natural gas or 
other fossil fuels; provided, however, the aggregate amount of Start-up Fuel that m y  be used by the Facili~y 
during any rolling twelve-month period shall not ex& five p m t  (5%) of total Fuel used in such contrsct 
year. 

“Tax” or ‘‘w means any tax, charge, impost, tariff, duty, levy or fee of any kind charged, imposed or 
levied, directly or indirectly, by any Government Agency or Taxation Authnity. 

“Taxation Authoriw m e m  any revenue, customs, fucal, statutory, federal, state, local governmental or 
municipal authmity having the legal right to impose my tax, charge, impost, duty, levy or fee in the nature of 
taxation payable in the United States. 

“kin” has the meaning assigned to it in Seetion 2.1. 
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I 
“M or ‘‘&ti& meatu those tests, evaluations and nreasuremeats of the Facility’s output capability that me 
undertaken in wtmection with the Commissioning of the Facility pwsuant to this Agreement, which shall 
include such tests as are wnsistent with prudent UWty Practices and generally applicable s tankds  for such 
tests followed by utilities, in&pendat power pmduow, and manufmurers of elemical generating equipment 
in the United States and other parts of the developed world 

‘%&I&@ means the date on which Seller shall wmmmce Testing of the Facility for Commissioning 
purposes, which date shall not be later than the date that is forty-five (45) Days before the Capacity 
Commencemnu Date. 

“Transmission PmviQrr *’ means the opemtor(s) of the Transmission System(s) or any  success^, thereof or any 
other entity M entities authorized to transmit Energy on behalf of Seller from the Elechical lnterwnnection 
Point. 

2‘- ” means the system of electric lines comprised wholly or substantially of high voltage 
lines, sssociated system protection, system stabilization, voltage trsnsfomtion, and capacitance, m t a n c e  and 
other electric plant uscd fm conveying electricity from a generating station to a substation, from one g a m  
station to another, h one substation to another, M to M h any Electrical Interconnection Point M to 
ultimate wnsuaers and shall include any i n t e r d o n  owned by the Transmission Provider, but shall in no 
e v m  include any lines which the Transmission Provider has specified to be part of the Distribution Systen. 

1.2. 1nterpret.tion 

Words singular and plural shall be deemed to include the other, and pronouns having masculine 
or feminine gender shall be deemed to in~lude the other. 

Article M section headings appearing in this Agreement are inserted for convenience only and 
sMl not be wnstrued as interpretations of text. 

Any reference in this Agreement to any Person, whether or not a Party to this Agreement, 
includes its pennitted successors and assip and, in the w e  of any Government Agency, any 
Person succeeding to its functions and cupacities. 

Any reference in this Agreemcat to any Section, Exhibit or Appendix means and refers to the 
Section wntained h& or Exhibit or Appendix attached to, this Agwment. 

Other grammatical forms of defined words or phrases have corresponding meanings. 

A reference to miting includes typewriting, printing, lithography, photography and any other 
mode of representing or reproducing words, figures or symbols in a lasting and visible f n n  

Unless otherwise provided, a reference to a specific time for the performance of an obligation is 
a reference to that time in the place where that obligation is to be performed 

A reference to a document, wde, wntract or agreement, including this Agreement, includes a 
reference to thnt document, code, wntract or agreement as novated, amended, modified, 
revised, supplemented, replaced M restaud from time to time in accordance with the relevant 
provisim thereof 



(i) Unless otherwise expressly provided for as set forth herein, if any paymeot, act, matter or thing 
hereunder would occur on a Day that is not a Business Day, then such payment, act, matter or 
thing shall, unless otherwise expressly provided for herein, occur on the next succeeding 
Business Day. 

W h m  reference is made to an Applicable Law, such reference to give meaning to the intent of 
the Parties hereto, shall be deemed to include dl prior and subsequent enacfments, amendments 
and modifications pertaining thereto. 

Any referenee to the word "iincludc" shall be interpreted to mean "including without limitation." 

(i) 

(k) 

2. TERM 

2.1. Term 

(a) This Agreement shall be in full force and effect as of the Effective Date and 
shall continue to remain in full fora and effcet for a period ending on the date that is Twenty- 
Five (25) years from the Capacity Commeneemmt Date (the "Term"), unless othnwise 
extended m terminated earlier in acwrdauoe with the pmvisions of this Agreement, including, 
without limitatins due to Seller's failureto satisfy the wnditiom precedents set forth herein. 

2.2. QFStntus 

(a) The continuation of this Agnement is contingent on the Facility achieving and 
maintaining ils status as a Qualifying Facility in accordance with this A m e n t .  Buyer shall 
submit this Agreement and related docmenmion to the FPSC for approval within ten (IO) 
Days of the keenws- ' EffeniveDste. The Seller agrees and acknowledges that Buyer's 
obligation to purchase Earergy from the Facility is expnssly contingent on the Facility meeting 
the requirements of the Act. 

2.3 Reguhtory Approvats 

(a) 'lhe obligations of Ihe Parties hereunder, including but not limited to Ruyer'r obhgation io 
p c r f m  under this A g e m ~ n t  shall bc conhtioned upon lhe Buyer obtaining an) regulatory approvals 11, acling 
in its sole discretion, deems noccrsary or &suable: including hut not lirmted to, a final non-sppealable order or 
other regulatory determindon hum the FPSC that Buyer shall have cos1 recovery associated with ,IS 
performance under this Agreement. With respect to the FPSC. Buyer shall petition the FPSC for approvals 
relating to this Agreement within ten ( I O )  business Days of the En'cctive Dale Seller a m s  tu cmperate with 
and assist Buyer in these elTom as B u m  m a y  reasonably request. approval IS not 

I obtained lo Buyer's sausfaction, UI its sole discretion, within ato?lofguch rcq"!. .. .... . 
thslthisAgramentshalIterminateuponlen(l0)DaysnoU~. WIO N' I IO~ ' !  It!8i$ IUII.: 11, I lab~li ly underthls 
Agreement and neither Party having any M e r  obligations relaung to l h s  Agreement 

3. CONDITIONS PRECEDENT 

If wv such reed 

3.1. Coaditlona Pmcdent 

(a) This continuation of this Agreement shall be contingent upon no Event of 
Default having occurred or continuing, and Seller's &&&im-c omoletion of the following 
conditions precedent ("Conditions Precedent") to the satisfaction of the Buyer, acting in ics 
Bgy&xsole commercially ressonable discretion, unless expressly waived in witing by Buyer 
in its sole discretion: 
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(i) Sella shall have developed a Bnw-aDnroved olan for the transmission servia 

4. 

(ii) 

(iii) 

Seller having entered into Financing Docwmnts relative to the conshaction of the 

Seller having entered into the Projeu contraus; 

Facility and having achieved Pinancial Closing by ~ -...--- 

(v) Seller obtaining Qualifying Eacility Status as ~d fmth in S d i m  2.2 of this Agreement 
by no lata than {bmulbxkHWlWt 

3.2. C8paeity Commcnccment Date 

(a) Seller shall achieve the Capacity Commrencmmt Date on or before the 
Required Capacity Commencement Date. a h  which date if the Facility has not achieved 
cmomissioning alarm then Bnyet may tgmioate this Agreement wilh fifteen (15) days notice to 
Seller, but with& any furtha oblignIion and/or liability to Buyer to perform hereunder. 

3.3. Commencement OWgtionr 

(a) Seller shall ensure hat on or before the Test Date: 

(b) the Facility shall have bem consaucted in accordance with the applicable Project Contracts 

wilh Section 6; and, 

an operable physical connection hnn the Facility to the Transmission System shall have heen 
efieled m acwrdsncc with the Electrical Intcrmnmctioo and Operating Agreement, provided. 
however, that such physical crmneoh 'on shall be made consistult with the tenns hereof. 

C Q ~ S ~ ~ W  M) that Conunissioning may he duly and pmperly undertaka in accordance 

(c) 

REPRESENTATIONS AM) WARRANTIES 

Mutual: Each PSny npments and warrants to the other Party that as of the Effective Date and thronghout 
the Tam of this Agreemenl that 

a) 11 is duly organized, validly existing and in good standing under the Applicable Laws ofthe jurisdiction 
of its orgsniration or formation and has all requisite power and authority to execute and enter into this 
Agrament; 
It has all authorizations unda the Applicable Laws, nec~lsaiy for it to legally perform its obligations 
and consummate the trsnractions contemplnted hereunder or will obtain such authorizations in a timely 
manner prior to the time that performancc by such Party becomes due; 
The execution. delivery, and performance of this Agreement will not conflict with or violate any 
Applicable Law or any contract, w e n t  or arrangement to which it is o party or by which it is 
otherwise bound; 
This Agrement wnstitutes a legal, valid, and binding obligation ofsuch Party enforceable against it in 
acmrdancc with its tenus, and such Party has all righls necessary to perform its obligstims to the other 
Party in conformance with the tams and conditions of this Agreement, subject to banlrruptcy, 

b) 

c) 

d) 
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insolvency, mrgankation and other laws affecting creditor’s rights generally and general principles of 
equity; 
It is adin% for its own acwunt, has made its own independent decision to enter into this Agreement and 
as to whetha M not this Agwment is appropriate or proper for it based upon its own judgment, is not 
relying upon the advim or recommendations of the o h  Party in so doing, is capable of asswing the 
merits of this Agmemmt, and unclema& and accepts the term. conditions, and risks of this 
Agrement for fair cansidemion on an arm’s length bm,is; 
No Event OT Defeult or event which with d c e  or lapse of time, or both, would bewme an Event of 
Default, has occurred with respect to such Party, and that such Party is not Bankrupt and k r e  are no 
promdin@ pading or beiog contemplated by it, or to its knowledge, threatened against it which 
would resalt in it being or becoming Bankupt; 
There is no pendin& or to its hmwldge, fhrnrtmed legal proceeding at law or equity against it or any 
pefmitted ABiliate, thst could materially advsely affect its ability to perf- its ohligations under this 
Agrement; 

h) It is a “fmnrd contrsct machant” and this Agreement constiMes a “forward contract” as such terms 
are defmed in the United States Bsolrnrptcy Code; 

i) It is an “eligible contract participant” as &tined in Section la(l2) of the Commodity Exehange Act, as 
amended, 7 U.S.C. $18412); 

j) It is an “eligible mmmercial entity“ within the meaning of Sedion l a  (I 1) of the Commodity Exchange 
Act, as amended by the Commodity Futnrm Modemkition Act of 2000; and, 

k) Each person who executes this Agreemem on behalf of such Party has full and complete authority to do 
so, and that such Party will be bound by such execution. 

e) 

0 

g) 

5. INSURANCE 

5.1. Mahtenanee ofIosunncePoUeki 

(a) In addition to other inWanee earried by Seller in accordance with this Agreement, Seller shall 
deliver to Buyer, at kast fiflcen (1.5) JAYS prior to the commencement of any work on the 
Facility, a eertificate of insurance certifying Seller’s coverage under a liability insurance plicy 
issued by an insurer acceptable to Buyer that is authmirrd to do business in the State of Florida 
with an AM Best rating of no less than A- and naming Seller as a named insnred and Buyer as 
an additimd insured, which policy shall contain a b m d  form comactual endorsement 
specifically covering liabilities arising out of the interwnnection with the Facility, or caused by 
the operation of the Facility or by Seller’s failure to maintain the Facility in satisfacton and safe 
operating coadition. 

(b) The insurance policy proriding such ~ a g c  shall provide wmprehensive or commercial 
liability insurance, including bodily injury and proprty damage, in an amount not less 
USDS1,000,ooO.00 for each o c c m c e  The required inwmee policy shall he e n d o d  with a 
provision requiring the insurance winpany to notify Buyer at least thirty (30) Days prior the 
effective date of any cancellatiou or material change m the policy. 

Seller shall pay all pmniums, deductibles and other charges due on said insurance policy and 
shall keep said policy in force duning the Term of the Agreeroeat. 

(c) 

5.2. Maintenance 0r“Oecsrrenre” Form Policies 

The werage required by ulis Section 5 and any ”umbrella” or excess coverage shall be “occuirence” 
form policies In the event Seller should have “claims-made” form wverage the retroachve date shall be the 
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Effective Date and coverage shall be extended for two years following termination of this Agreement. Prior 
written approval of all "claims-made" policies must be obtained from Buyer. 

5.3. Policy Endowments 

Seller shall cause its ins- to provide the following endorsement items in all wmprehensive or 
commercial general liability and, if applicable, umbrella or excess liability policies required hy this Section 5 
relaIing to the ownership, wnstmction, opaarion and maintcOanw of the Facility: 

Buyer (including, without limitation, its directors, officers and employees) shall be an additional 
insured under such policies. 

The insurance shall be primary with respect to the interests of Buyer, ita directors, officas, and 
employees, and any othn insurance maintained by them shall be excess and not wmihutoq 
with sucb policies. 

A c m s  liability clause substantially in form and to the effect set forth below shall be made a 
part of the policy: 

(a) 

(b) 

(c) 

"In the event of Claims being made by reason of (i) pnsonal and/or bodily 
injuries suffered by any employee or employeas of one insured hereunder for 
which an* insured bweunder is or may be liable. or lii) damage to property 
belonging to MY insured her& for which another insured is or may he 
liable, then this policy shall cow such insured against whom a claim is ma& 
or may be made in the same manner as if separate policies had been issued to 
each insured hereunder, exccpt with respect to the limits of insurance." 

(d) The insurer shall waive all rights of subrogation against Buyer and its officers, directors and 
employees. 

(e) Notwithstanding any provision of lhe policy, the policy may not be cancelled. non-renewed or 
materially changed by h e  insurn wirhout giving thirty (30) Days prior wnm notice to Buyer. 
All other terms and conditions of the policy shall remain unchanged. 

5.4. 

Seller shall insure the Facility agaiml all nsks of physical loss or damage, including. wthout 
limiwion, machinery breakdown, and cause its insurers and/or murance brokm to prondc the 
endowments referred to in Secnon 5.3(s), @), (d) and (e) in such policies covering the Facility, as 
applicable, and such coverage and enduvnements shall be reasonable and customary in the power 
gCneraIiOn industry for projoc(s of the sme and scope of the Facility and, linther, shall cause its insurm 
and brokers to provide standard Uurty (30) Day nun-cancellaion provisions in such pdicies naming 
Buyer as an additional named insured. 

Endomrmcnb to Fire 8nd AU Perils and Marbincry BrcaMora Polkin 

5.5. certuu~lrs d1ar""ncc 

Sellcr shall cause its insurers or agents In provide Huyer with certificates of insurance 
evidencing the policies and endorsemenr\ required by this Section 5 .  

If Seller is unable io obtain the insurancc covmge required by thls Section 5 ,  it shall promptly 
notify Huyer 

(a) 

(b) 
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(C) Failure by Seller to obtain the insuranw coverage or certitimes of insurance required hy this 
Section 5 shall not in any way relieve or limit obligations and liabilities of Seller under any 
provision of this Agreement. 

If Seller should fail to procure or maintain any insuranw required pursuant to this Section 5,  
then Buyer shall have the right, bul not the obligatim, to procure such insurance and shall be 
entitled to recover the premium paid f~ such insurance as if the same were a debt due and 
payable against any amounts owed to SeUer pursuant to the terms of this Agreement 

5.6. Imunncc Reports 

(d) 

(a) Seller shall provide Buyer with copies of any technical underwriters' reports or 
other technical reports w i v e d  by it from any insurer; pmvided, however, that Buyer shall not 
disclose such  ports to any other Person except as nGccssaty in connection with administration 
and enforcement of this Agreement 01 as may he required by any Govennnental Agency or 
other relevant wlhority having jurisdiction over Buyer, and shall use and internally distribute 
such reports only as necessary in connection with the administration and enforcement of this 
Agreement. 

6. FACILITY CONSTRUCTION, COMMISSIONING AND OPERATION 

6.1. Countruetion of tho FacWty 

No later than one (1) Month after the Seller proceeds with collSrmCtiOn of the Facility, and 
thereafter at nnmthly intervals, Seller shall report to Buyer on the construction of the Facility 
during the previous Month and shall provide progress reports and an updated completion 
schedule for the Facility. Such monthly reports shall provide a schedule showing items 
completed and to be completed and a time-fim within which Seller expeds the items to he 
completed. Seller shall, from time to time, upon reasonable advance request fmm Buyer, meet 
with Buyer to discuss the p r o p  of +he construction of the Facility. 

Seller shall obtain any permits and land rights necessary for the Facility configured substantially 
as set forth in Appendix 1. 

6.2. Commissioning Tests 

Seller shall give Buyer at least three (3) Mouths' prior notice of the Test Date and of any Tests 
relating to the Facility. Buyer's representatives shall have the right to be present at all such 
Testing that takes place. Seller shall promptly notify Buyer of any changes to the Test Date M 
the date of any Tests relating to the Facility in order that Buyer may m g e  for its 
representatives to attend. 

The results of the Tests for Commissioning purposes shall detennine the Committed Capacity. 
The Commissioning Test results shall be based on a test period of twenty-four (24) consecutive 
hours at the highest sustained net kW rating at which the Facility can operate withoul exceeding 
the design operating conditions, tcmpcrahne, pressures, and other parameters defmed by the 
applicable manufanunr(s) for steady state operations at the Facility (the "Committed Capacity 
Test Period"). Unit auxiliaries, including, without limitation, heat exchangers, and other 
equipment required by law shall he in n m a l  Service during the Committed Capacity Test 
Period. The Capacity of the Facility shall be the minimum average hourly net output io kW 
(generator output minus auxiliary) measured over the Committed Capacity Test Period. If the 
Test results demonstrate net electrical generating Capacity capable of being deliwxed to the 
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Electrical Interccmnection Point of less than 16 MW, then the Committed Capacity shsll be set 
equal to the mount of net generating Capacity demonstrated by the Test, but m t  less than 14 
MW. If the Test results demonstrate net electrid generating Capacity capable of being 
delivered to the Electrical Mexonnwtion Point of gream fhan 16 MW, then Seller, in itp sole 
discretion, m y  establish the Committed Capacity at greater value up to and including the net 
generating capacity demonstrated by the Test but not to exceed 20 MW. 

During the Mod ending two (2) year0 immediately following the Capacity Canmencement 
Date, Seller may, on one o m i o n  only, increase or decnast, the initial committed C+ty hy 
no more tban frhm pcrant (15%) of the Committed Capacity established pursuant to the 
pmcedum set fmfh in Section 6.2@) above. Seller shall give Buyer at least thirty (30) days 
writta notice of any sucb increase or dewease in the Cummiud Capacity. Except during a 
Fora Majeure Even$ the Committed Capacity shall not be less than I6 MW, or gream than 20 
MW. It is huther provided, however, that mthing herein shall prevent or limit the Parties, upon 
their mutual mitten agreement to same, from establishing a new CommiUed Camcity at any 
level that they mutaally sgnc is appropriate and desirable under this Agreemnt. 

Dmiq  a Force Majeure Event declared by Seller, Seller may temporarily redesignate thc 
Committed Capacity for up to twenty-four (24) coneecntive m o n k  pmvided, howew, that no 
more than one such temponuy redesignation may be made by Seller within any twenty-four (24) 
month period, unless Buyer 0th- sgrecs to sucb additional temgorsry redesignation in 
Writing. Within &re (3) months afta any such Farce Majeure Event is Seller may, on 
one -ion, and withocd penalty, designate a MW Committed Capacity to apply for the 
remainder of the Term; provided, however, that such new Committed Capncity shall be at least 
seventy percent (7W) and no more than one hdred  percent (10056) of the Cornmined 
Capacity at the time of the Force Majeure Event. Any temporsry or final redesignation of the 
Committed Capacity pursuant to this Section must be directly attributable to the Force Majeure 
Event and of a magnitude ennmensurate with the swpe nnd impact of the Force Mnjau.3 Event. 
Any Dispute regding the amount of sucb tempmary or final redesignation shall be settled in 
accordance with Section 16 ofthis Agreement. 

Energy produced prior to the Capaoity Cornencement Date shaU be delivered by Seller to 
Buyer at the Electrical lntercnnnection Point, and Buyer shall p u r b e  such Energy at Buyer’s 
actual As-Available Energy Rate; 

Buyer shall have the right to require that Seller, not more than twice in any twelve (12) Month 
period beginning with the Capacity Cornencement Date, re-demonstrae the Capacity 
colnmcocement Status of the Facility within sixty (60) Days of the demand; provided, however, 
that such demand shall be coordinated with Seller so that the sixty (60) Day period for re- 
demonstration avoids, if practical, previously notified periods of scheduled Msintcnance 
OuIages and Additional Maintenance Outages pursuant to this Section 6. 

(c) 

(d) 

(e) 

(f) 

6.3. Malntenmca id th  Faeili i  

(a) Seller shall maintain all Facility equipment or cause the same to be maintained 
at all times in accordance with manufkhuexs’ recommendations and Prudent Utility Practices 
and othenvise in accordance with this Agcement. 

6.4. Schedulrd Maintenance 

By October I of each year. Seller shall deliver to Buyer the projected operating schedule for the 
Facility for the next calendar year, including any Scheduled Maintenance Outages. Seller shall 

(a) 
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take mmn&cturen’ reconuuendationu and Prudent Utility Practices into aooount when 
establishing the p m p d  schedule for Scheduled Maintenance Outages. Scheduled 
Maintmance Outages a d o r  Additional Maintenance Outages may not be scheduled during the 
Month of January, February, Jme, July, August, or September unless agreed to by Buyer in its 
sole discretion. 

Witbin t h i i  (30) Days of receiviq the proposed operating schedule, including the Scheduled 
Mainlenauce Oulages, Buyer may propw amendments thereto. Seller MI not unreasonably 
withhold its mnsent to Buyer’s proposed amendments, provided that, for the a v o i h e  of 
doubt, it shall not be unrcesonable for Seller to witbhold its mnsmt to aay proposed 
amendments of Buyer that would be &ary to Prudent Utility Practices. 

In the even1 that Seller should reject any of Buyer’s proposed amendments as set forul in 
Section 6.w) above, Sella shall promptly notify Buyer of its mons for such rejection, 
whnaupon Seller and Buyer shall in good faith negotiate a reasonable alternative schedule. If 
a$reement between the Paties is not rcaohed within ten (IO) Days of receipt by Buyer of Sella 
rejection notice, Seller sMl &mil a final operating schedule based on Prudent Utility 
Praclim, to the extent reasonably pomible taking inlo account Buyer’s proposed amendments. 

AtbQ the operating schedule for the upwmiog year is fmalized, Seller may change such 
schedule, including the Scheduled Maintenance Outages, only if Buyer consents to the change 
acting in a cummerci8Ily reasonable manner. 

6.5. Additionrl1CI.lntuuace Outages 

@) 

(c) 

(d) 

(a) Ifthe unavoidable need arises for Seller to conduct maintenance on the Facility 
in addition to the Scheduled Maintensneo Outages (“Additional Mnintenanw Outages"), Seller 
shall ootie Buyer of such mahtmmce, togetber with dates for carrying oul such maintenance 
and the estimated durfaion of the work to be carried out. Seller and Buyer shall negotiate in 
good faith a reasonable schedule during wbich such Additional Maintenance Outages shall take 
place. If agrammt is not reached within twenty (20) Days of initialing good faith neptiatim, 
Seller shall prepare a s W u l e  of such Additional Maintenance Outages based on Prudent 
Utility W c e s  taking into account the reasonable reqwts of Buyer to the e m  reasonably 
possible. 

6.6. Aceesa and Information 

(a) Seller shall provide Buyer and its authorized agents, employees and inspectors with reasonable 
sows to the Facility and data relaling to the Facility. Buyer aclmowledges that such acws 
does not, except to the extent set forth herein, provide Buyer with the right to direct M modify 
the operation of the Fac i l i  in any way and Wer acknowlees tbat any exercise by Buyer of 
its rights under this Section 6.6 shall be at its own risk and expense. 

Any inspections or testing by Buyer shall not relieve Seller of its obligation to maintain the 
Facility. In no event shall any Buyer statnncnt, npresentation, or lack thereof, either e x p w  or 
implied, relieve Seller of its exclusive responsibility for the Facility. Any Buyer inspection of 
property or equipment owned or mnmlled by Seller or any Buyer review of or wnsm to Seller 
plans, shall not be consrmed as endorsing the design, fitoess or operstion of the Facility 
equipment nor as a warranty or guarantee. 

Seller shall reactivate the Facility at its own expense if the Facility is rendered inoperable due to 
actions of Seller or its agents or B Force Majeure Event. 

(b) 

(c) 
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6.7. Permits: Cnmpllanee with Laws 

Seller shall acquire and maintain in e f k t  for the Term all Governmental Approvals from all 
Governmental Agencies having jurisdiction o w  the Facility insofar a8 necessary (i) for the 
conrmretion, operation, dewlopmenf and maintensnce of the Facility in accordance with this 
Agreement and (ii) to permit the Facility to operate and for Seller to paform hereunder. Upon 
thnely and reasonable request fran Seller, Buyer may use, but shall nM be obligated to use, 
commercially nasonable efforts to assist io procuring all Govemental Appmvals for which 
Seller is responsible, pv ided  that any m n a b l e  expenses incumd by Buyer in providing 
such assistance shsll be reimbursed by Seller. 

Seller shell secure and maintain all Governmental Approvals and other Project Consents 
referend in clause (a) above at its sole cost and expense. 

(a) 

(b) 

(e) In the event that the Parties are required to make MY regulatory f d i  or are subject to the 
jwi8diction of any regulatory wlhonties, including but not limited to the FPSC, then each of 
Seller and Buyer agrees to abide by any applicable regulatory di or order8 issued by such 
aWh0IitieS. 

(d) Notwithstanding the foregoing, a Pany shall not be deemed to be in breach of its obligatioos to 
acquire any Governmental Approvals or other =Consents to the extmt hat such Party is 
in good faith contesting the application, interpretation, order or other legal direction that would 
mandate the obtaining of any such Governmental Approvals or other Project Consents 

Seller shall at all times comply with all Applicable Lam to which it or any part of the Facility 
may be subject, including but not limited to (i) all environmental laws in effect dur i i  the Tern 
and (ii) all Applicable Laws Pertainiog generally to Fuel storage, back-up or security or 
othenvise relating to the gemration of electric power. Notwithstanding the foregoing, Seller 
shall not be deemcd to be in breach of its compliance obligations with respect to any Applicable 
Laws to the extent that it is in good faith contesting the application, interpretation, order or other 
legal direction pursuant to which it would be rendered subject to any such Applicable Laws. 

(e) 

6.8. O p r a t i i  Panmeters 

Seller agrew to operate the Facility in aocordance with Prudent Utility Practices and in 
compliaace with all Applicable Laws and Governmental Approvals (the ''Operating 
Parameters"): pmvided that Seller shall: (a) have the sole responsibility to, and shall at its sole 
expense, operate and maintain the Facility in accordance with all requirements set forth in this 
Agreement, and @) comply with reasonable requuments of Buyer regarding day-to-day or 
hour-by-hour comunicatiooJ with Buyer. Seller sgrees to operate the Facility in SI& a 
manner that Energy delivered by Seller will meet all requirements for voltage level, harmonics, 
power factor, van, ancillary services and other electrical specifications required by the 
Transmission P~ovider. 

(a) 

(b) Seller shall operate h e  Facility in anordance with Pnulent lltility Practices and with all systun 
prolcclke equipment in Y ~ M C ~  wheneva the Facility is wMcL"d to, or IS operated in parallel 
wrth, the 'Immission S y s m .  Sella shall provide adequate system protection and wntrol 
devices Lo mure d e  and protected opaation o f  all energized eqlupment during normal lal ing 
and repair. The Fsility's protective equipment shall meet I lWi MJ indurUy standards. Seller 
shall have qualified independent, third party peiwnncl test, calibrate and cmify in writing the 
proper functioning of all protective equipmt  at least once every twelve (12) months in 
accordance with Prude01 Utility PTnct11ccs. Seller shall pertorm a ~t functional trip test after 
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each ovobaul ofthe Facility‘s turbine, generator and boilers and shall provide results to Buyer 
in writing prior to rehuning the equipment to service. The specifics of the unit functional trip 
test will be consistent with Prudent Utility Practices. 

6.9. Security 

(a) As security for the achievement of the Required Capacily Commencement Date and satisfwtory 
performance of its obligations hereunder, Seller shall provide Buyer with either: (I) one or more 
uncondiuonal, irrevocable, direct pay Lctler(s) of Credit (as herein defined), with the w ~ t s  
associated with any such Letler of Credit Io be home by Seller, or (ii) cash deposiu in the 
arnounu specified in thw Section 6 9. 

As used heremn, a “Letter of Credit” &€+hall mean II surndhy letler of credit Issued by U.S. 
commercial banks or a foreign banks hanng 8 lirmpcd U.S. branch, provided that any such 
bank shall have a credit rating of at leal A- 6om S B P  or A3 from Moody’s (the "issuer") or 
such other banks that Buyer deems acceptable to Buyer in iu sole commercially reasonable 
discretion baxd on Buyer’s review of such bank’s financial condition, and, provided further, 
that any such knn of creht shall be in a form reasonably acceptable to the Pany in favor of 
whom i t  is being issued 

For the period beginning -- 
the f d  approval of h s  Agreenun1 by the FPSC and 

continuing unlil the term of thrs wnlrac4 twenly-five years a h r  the C acit Commencement 
Date, Seller shall m n t a i n  a Letla ofcredit in the amount o f d  

(b) 

(c) 

. .  ..~(FmmU&tlmhlm I 

(d) Buyer shall have the right and Seller shall be q u i d  to monitor the financial wndilion of the 
Issuer@) in the event any Letter of Credit is provided by Seller. In the event the Senior Debt 
Rating of any Issuer(s) has deteriorated to a level below the level stated in clause (b) of this 
Section 6.9, Buyer may require Seller to replace the Letter(s) of Credit. Replacement Letter@) 
ofcredit must meet the requirements listed m clause @)of this Section 6.9 within ten (IO) Days 
fallowing written notification to Seller ofthe requirement to replace. 

Failure by Seller to wmply with the requirements of this Section 6.9 shall, absent a cure by 
Seller in accordance with Section 17 bereof, be grounds for Buyer to draw in full on the existing 

(e) 

Q h  the case of 
any Seller &&lem&& . E m t  of Def& Buyer shall be entitled immediately to receive, draw 
upon or retain, rn the case may be, one hundred percent (I 00%) of the applicable security. 

. .  ... 

6.10. Submiasion ofData 

Seller shall submit or cause to be submitted to Buyer the followmg documents on or befwe the 
dates specified below 

(a) 

(i) No later than Tlurty (30) Days after the Financial Closlng Date and ending on the 
Capacity Commencemt Date, (A) monthly crmstruction progress reports tn such form 
as may be agreed to by the Perhes, @) such other re@ as are subnutted to Seller by 
the Independent Engmeer, and (C) reports, when and as Seller bewmes aware, of any 
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(ii) 

(iii) 

new wndition or event ulst may have a material adverse effect on the timely 
wmplnion of the Facility. 

No later ulan Thiny (30) Days prior to the Capacity Commencement Date, evidence 
demonstrating that Seller bas obtained all Ptoject Consents then required to be obtained 
for the ownership, operation and maintenance of, and the supply of Energy from, the 
Facility in accordance with this Agreement. 

On or before the Capacity Commnccment Date, a certificate from the Independent 
Enginecr to the effect that, based upon its monitoring and review of construction, the 
Facility has been commckd m all material respects in compliance with the 
specifications for the Facility such that it will operate in aomrdance with Prudent 
Utility Practices. 

As soon BS available, but not later than Sixty (60) Days following the Capacity 
Commencement Dale, two (2) copies of all results of Commissioning Tests performed 
on the Facility. including Tests of major equipment included in the Facility and the 
Transmission System 

Upon request by the Buyer and at leasf Thirty (30) Days following the Capacity 
Commencement Date, one (I) copy, as received by Seller pursuant to the EPC Contract, 
of all roanufachuers’ specifications and manufachuers’ operation manuals for all major 
items of equipment incorporated into the Facility. 

@) The receipt of the above schedules, data, certificates and reports by Buyer shall wt be conshued 
as an endorsement by Buyer of the design of the Facility, does uot constitute a WBlTBnty by 
Buyer as to the safety, durability or reliability of the Facility, otherwise relieve Seller of any of 
its obligations or potential liabilities under the Project Contracts or the Financing Documents or, 
except with respect to the obligations of Buyer to maiotain the wnfidentidity of documents and 
informstion received by it, impose any obligation or liability 00 Buyer. 

7. FUEL 

7.1. Fuel Storage 

During the Term of this Agreement, Seller shall maintain sutlicient Fuel at the Facility Site to deliver 
the Capacity and Energy associated with the Commined Capacity for an unintenupled fomieen (14) day 
period. At Buyer’s request, Seller shall demowmtte this capability to Buyer’s reasonable satisfaction. 

8. ENVIRONMENTAL ATTRlBUTES 

8.1. Ownership 

Subject to the right of fust refusal set forth in Section 8.2 below, Seller shall retain any and all rights to 
own and to sell any and all Environmental Attributes and Emission Reduction Credits associated with 
the Fuel wnsumed by the Facility and the generation of Energy by the Facility. 

8.2. Sak 

Seller hereby grants to Buyer an exclusive and inevocable right of fmt refusal for Buyer to purchase the 
Environmental Attributes and Emissions Reduction Credits associated with the Fuel wnsumed by the Facility 
and the generation of Energy by the Facility. This right of first refusal shall temrinate five ( 5 )  yem from the 
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Capacity Commencemeot Dale, and the price and twmslconditioas for such sale and putchase shall be as 
mutually sgrsed upon by the Parties. To exercise the right to purchase the Environmental Athibutes and/or the 
Emissions Reduction Credits, Buyer must notify Seller in writing prior to the f i f i  anniversary of the Capaoity 
commencement Date. To the extent Seller desires to sell the EnvironmRltal Amiiutes and Emissions 
Reduction Credits during such five (5 )  year period and prior to Buyer having exercised its right to purchase the 
Environmental Amibutes and Emissions Reduction Credits, Seller shall notify Buyer in writing, shall provide to 
Buyer the bona fide o&r for the sale of the s a w ,  and shall give Buyer the right to either purchase the 
Environmental AmibuteJ and Emissions Reduction Cndits at the same price as the bona fide o m ,  with terms 
and conditions to be negotiated at web time. 

9. SCHEDULING AND DELIVERY 

9.1. Energy Sale and Delivery 

I L I n  accordance with the terms and conditions hereof, commencing on the Capacity 
Commencement Date and continuing throu&wl the Term, Seller shall sell and deliver to the 
Electrical Intercooneetion Pant, and Buyer shall purchase at the Eleotrical Interconnection 
Point, the Committed Capacity and aU of the Energy produced by the Facility- 
hm!d&. 

!he FSCIIUV to mv other third n!&w&out Bwrr’s   ria wriIten consent. 

9.2. SckdeUog 

.. 

Scheduling shall be on a “must-run” basis, except for Forced Outages, Scbeduled MsintenanCe 
0u!nge~, EedAdditiod Maintenimw OII- ’ . . AI least thirty (30) 
Days prior to the anticipated Capacity Commencement Date, Seller shall prodde Buyer with a 
good faith estimato of the qumtity of h g y  for the remainder of that year and, thereah, by 
October I of each such Year, Seller W provide Buyer with a goad faith estimsLs of the 
quantity of Energy that Seller wiU deliver in each subseqnent year. 

Seller shall provide to Buyer its good faith, non-binding estimates of the quantity of Energy to 
be delivered by Seller to the Intcrannectinn Point for each week (starting on Sunday) by 4W 
p.m. Eastern Prevailing Time on the date Wing at least tbree (3) Days prior to the bqinning of 
that week. 

By 8:oO a.m. Eaolrm Revsiling Time on each Day, Seller shall submit a good faith schedule of 
the quantity of Ensrgy to be supplied toBuyer for the nen two (2) sllbsequnt Days. 

If, at any time following submission of a good faith estimate to Buyer on the Day preceding the 
next subsequent Day, Seller becomes a m  of any change to any of the dues amtsined in the 
good faith estimate or predicts that such values will be subject to change before the end of the 
next subsequent Day, then Seller shall promptly notify Buyer of such change or predicted 
change. 

9.3. Forced Ouhgn 

(a) Seller shall notify Buyer by telephone call and/or via e-mail message (with 
confirmation to follow by written notice in each caw) immediately upon discovering that the 
Facility is unable to deliver all or part of any Scheduled quantity of Energy due to a Forced 
Outage and, aa soon 8s “asonably practicable following such discovery, shall notify Buyer in 

23 



writing of its h t  estimate of the expected duration of such Forced O w e .  Such estimate by 
Seller shall be based on best information available to it. Should Seller  ped any further 
changes in the duration of any such Forced Outage, it shall p ~ ~ ~ p t l y  notify Buyer of the sane. 

10. ELECTRICAL INTERCONNECTION; OTHER AGREEhtENTS 

10.1. EkcMul  Interconncctinn Facilitica 

(a) Pursuant to the Electrical Interconnection and Operaling Agrement, Seller 
shall secure any and all Elccaiosl hwwnwdt 'on Facilities up to and including the Electrical 
Intacomuation Point and shall assume all wsts and expenses associated with the 98me, 
including my Transmission System network upgrade charges. Buyer shall be rrsponsible for 
securing any trsnsmission rights dormstresm of the Electrical Interconnection Point for Energy 
b e i i  bansmiUed on the Transmission System and Seller shall assume all costs and expenses 
associated with the same. 

102. Ekctriul Intercwnaetion Point 

(a) Seller shall deliver Energy into the Transmission System at the Electrical 
Interconnection Point. 

10.3. R i s t o f h  

(a) Seller shall be deemed to be in exclusive wnfml of the Capacity and Energy 
prior to and up to its arrival at the ElcOtrical Interconnection Point and shall be responsible for 
any losses, 00915. damages OT injury arising therekm Buyer shall be deemed to be in 
exclusive control of the capscity and Energy after its arrival ai the Electrical Interwnnection 
PoiN and shall be responsible for any losses, costs, damages or injury arising theretiom. 

10.4. AddlNon8l Agreements 

(a) Seller hereby wvenants to perform its obligations under any Project Contracts to which it is a 
pmty, and to indemnify Buyer against and hold Buyer harmless against any Claims, costs, 
losses and penalties sustained hy Buyer as a consequence of a material breach by Seller of any 
Project Contraa, except to the extetlt that any such Claims, costs, losses and penalties arc 
ultimately determined to have resulted from Buyer's had faith or gross negligence. 

11. METERING 

(a) Except as provided otherwise herein, the Parties wee that all requirements 
with respect to metering and Metering Fqipment shall be set forth in the Electrical 
Interconnection and Operating Agreement. Seller shall be responsible for all metering costs in 
accordanoe with FPSC rules governing Qualifying Facilities. 

12. PAYMENTS 

12.1. Energy Payments 

(a) Except as otherwise provided in this Agreement, for each Monthly Billing Period prior to the 
Capacity Commencement Date, Buyer shall pay Seller the Buyer's actual avoided costs for all 
Energy &livered to the Electrical Inkrwmection Point, which costs shall be calculated by 
Buyer in accordance with the As-Available Energy Rate. The calculation of such payments due 
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to Sella shall be based on the sum over all hours of the Monthly Billing Period of the product 
of each hour's avoided Energy cost and the amount of Emrgy delivered to Buyer from the 
Facility for that hour. All purchases shall be adjusted for lwses from the Point of Metering to 
the Electrical lntaMrmenion Point. 

The calculation of payments to the Sella for energy delivered to Buyer on and a h  the 
Capacity Corncemen t  Date shall he the sum, over all horn of the Monthly Baing Period, 
of the pmduct of (a) each hour's Firm Energy Rate (#kWh); and @) the amount of energy 
(kW) delivered to Buyer 6om the Facility during that hour. 

For any period during which energy is delivered by the Seller to Buyer on and after the 
Capacity Commencement Date, the Firm Energy Rate in cents per kilowatt hour ($kWh) shall, 
on an hour-hy-hour basis, be the lesser of (a) the As-Available Energy Rate and @) the Avoided 
Unit Energy Cost. The Avoided Unit M g y  Cost, in cents per kilowan ~ hour (#kWh) shell he 
defined as the produa of (a) the Avoided Unit Fuel Cost and @) 10,764 BTUkm,  plus (c) 
0.9W per kWh in mid-2014 dollars escalating annually at 2.25%. 

For the purposes of this the Avoided Unit Fuel Cost shall be determioed 
from gas prices published in Plstts h i &  FERC, Gas Market RepOn, f k t  of the month posting 
for Fldda Gas Transmission ("FGT) Zone 3, plus other charges that FGT may apply. An 
estimated and indicative rate range of such other charges (as provided by FGT 8nd expressed as 
a 100% LF Rate, iadudes a Resawtion Charge and a basic Usage Charge) is $1.35/MMBN up 
to $ISO/MMBtu. This estimated and indicative recourse rate range is set forth herein fbr 
inthnational purposes only, and is subject to change. The stated estimated and indicative 
recourse rate range does not include FGT's Fuel Reimbursement Charge f%e#+which is 
estimated to be approximately 3.41% based upon the historical calendar 2008 average. The 
estimated and indicative recourse rate does not include any surcharges (Le. ACA 
-$.0016/MMBtu or UPS or any other unspccified firmre sureharges). FGT's Surcharges and 

p e w a b g a  an collected in accordance with the terms and 
conditions of FGT's FERC approved tariff, in effect from time to time for service under FGT's 

Rate Schedule FTS-3 which, at this time, has not bceu filed with or approved by the 
FERC. 

(b) 

122. Capacity 

Buyer agrees to pay Seller for the Capacity h i e d  in Sectlon 6 in accordance with the rates 
and procedures contained UI Append~xes 2 an4 

123. Payments for Energy and Capacity 

Payments due Seller wll be made monthly, and normally by the twentieth (20*) Busincss Day 
followw the end of the billing penod The megawatt-hours sold by Seller and the applrcable 
avoided energy rate at wh~ch payments ere h n g  made shall accompany the payment to Seller 

12.4. Payment Adjnatmcnt 

(a) Payments to be made under this Section 12..3&shall, for a period of OM longer than two (2) 
years, remain subjeu to adjustment based on billing adjustments due to error M omission by 
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I 

elther Party, prondcd thd such adJuSrmCOts have ban agreed to betwern the Parties or resolved 
rn accordance wth the provlsioos of Section 16 bereof 

-12.5. R~UhtOQ'cb.UgM 

(a) Buyer's pa- obligations under this Agreement are expressly conditioned upon the m u d  
wmmihnents set fo& in this Agmxnmt and upon Buyer b e i i  fully reimbursed for all 
payments to Seller through the Fuel Adjustment Clause (as berein &lined) and the Capacity 
Cost Rewvery Clause (as berein deked) or other authMizcd rates or charges, as proposed by 
Buyer in its sole discretion and approved by the FPSC. 

For purpose8 of this Agreemem, "Fuel Adjushnent Clause" shall mean the clause set fonh in 
FPSC Order No. 2515-A datsd April 24, 1959, as may be amended, revised, and/or replaced 
fiomtime to time by the FPSC. 

For purposes of this Agreement, "Capecity Cost Recovery Clause" shall mean the olause set 
forih in FPSC Order No. 25773 dated Fe 24, 1992, as may be amended, revised, andtor 
replaoed from time to time by the FPS%owith%anding any other pmvisions of this 
Agreement, should Buyer at any time during the Term be denied authorization by FPSC (or any 
other regulatory bodies having fi~tnre jurisdiction over Buyer's rates and charges) to mover 
fiom its customers all payments required to he made to Seller undcr the terms of this 
Agreement, payments to Seller I h m  Buyer shall be r e d d  acwrdingly. Neither Party shall 
initiate any action to deny rewvay of payments under this Agreement and each Party shall ws 

defend all terms and conditions of this Agwment, including 
without limitation, the payment levels specified in this Agreement. Any amounts initially 
r e c o d  by Buyer from its ratepayers, which recovery is subsequently disallowed by FPSC 
and charged back to Buyer, may be off& M credited agaimt subsequent payments made by 
Buyer for purchases from Seller M, alternatively, shall be repaid and rehoned by Seller to 
Buyer. If any disallowance is subsequently reversed, Buyer shall repay Seller such disallowed 
payments Any repayments shall he with interest at a rate equal to the t h i q  (30) Day highest 
grade oommercial paper rate as published in the Wail SWeeI JOWM~ on the first Business Day of 
each Momh to the extmt such payments and interest are rewvered by Buyer. Such interest shall 
be compounded monthly. 

(b) 

(c) 
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(d) If Buyer elects to reduce payments to Seller pursuant to this W o n ,  Seller may terminate this 
Agreemen! upon one hundred eighty (180) Days notic- . .  . .  3 I such 

ljMli12.6. Change in Environrnentrl Law 

As used herein, ”Change@) in Environmenal Law@)” means: (i) the enactment, adoption, 
promulgarios implementation, or issuance of, or a new or chaoged interpretation of, any stam, 
d e ,  regulatios permit, license, judgment, order or approval by a govemmental entity that 
specifically addresses environmental iasues and that takes effect &er the Effective Date: snd 
(ii) the impasition on a Party by any govrromental entity of any requirement with respect m 
compliance with the Clean Air Inlmtate Rule promulgded on May 12, 2005 (70 Fed Reg. 
25,162) or the a- AU ~ercury  Rule promulga~ on May 18, zoos (70 ~ e d .  Reg. 28,606) 
and my re-promulgation or re-issuance of such N I ~ S  in response to a petition for 
reconsideration or litigation challenging such d e s ,  regardles of the date on which such 
requirements are mpsed. 

(a) 

(b) The panies acknowledge that Change@) m Environmental Law@) could significarUly inraease 
the costs of complying with the terms of this Agnement (%mewed Environmental Costs”) and 
agree ulat, if any ChnngNs) in Environmental Law@) should inmasHs) a Party’s cast of 
performing its obligatim under this Agreemen! above the -&&&.ammot set fmth 
in seCtionl2.9&) helow, the Party by such Changc(s) in Environmental Law@) may 
avail itself of the remedies set fonh in Seotion 12.%(d) below as its sole and exclusive remedies 
for such Change(s) in Environmental Law@). 

The Palies recognize and agree !hat certain Chmge(s) in Environmental Lawfs) may occur that 
do not rise to a level that the Parties desire to impac! this Agreemsnt. Accordingly, the Parties 
agree that for the purposes of this Agreement, Change@.) in Environmental Law(s) will not be 
dcemed lo huve occurred unless the Increased Em bsta resulting from any single 
such Change@) m Envinmmental Lawfs) exceed 
the Te- ’ . NohviUUtaadingthe he responsible for any 
and all msts relating to the operation and meinenance of !he Facility, including, without 
limitatiw environmental cmnpliance costs. 

(c) 

Jk%Regate~d~a.. . . . -  

I (d) If a Pany’s Increased tnviromen(al Cats should dmonsmably exceed h e  
reqwnments set forth m k h o n  12 %(c) above, the Panin may renegotiate the t c m  of this 
Agrcctntnl In the event the non-affected Pany does not sgrec, in its sole discretion, to 
renegotiate thu Agreement, then the alTmed Pmty may terminate thls Agreement upon one 
hundred and eighty (180) Days wnnen nnicc to the other Pwy in the manner pmndcd for in 
Section I8 3 

-12.7. Survival on Termination 

The provisions of this Section 12 shall survive the repudiation, !emination or expiration of this 
Agreement for so long as may he necessary lo give effect to any outstanding payment 
obligations of the Parties due and payable prior to any such repudiation, terminarion or 
expiration. 



13. BILLING AND P A W N T  

13.1. Statements and Payment of Ebctriclty h y m c n b  

I 
Buyer shall read or have read on its behalf the Metering Fquipment at the Electrical 
InterCoiUWiOn Points at midnight Fastem Prevailing Time on the last Day of each Month, 
unless otherwise mutually agreed by the Patties. 

Payments due shall be determined and adjusted m accordance with &tion 12.1. AppendimZ 
a d 3 .  

(i) Fmm and after the Capacily COmmencement Date, Buyer shall pay to Seller, monthly 
in mars, payments in a~ordance with the provisions of clause (c) below. 

Prior to the Capacity Commencement Date, Buyer shall pay to Seller, monthly in 
~mars in accordance with the provisions of clause (d) below, for all Energy delivered 
to Buyer. 

(ii) 

On or before the twentieth (209 Business Day of each Month following the Month in which the 
Capacity Commencement Date occlw SeHer-Ruys~shall prepare an invoice showing the 
Payment payable by Buyer pursuant to this Agreement (in Dollars) wdpyabbto Seller for the 
preceding Month. Each such invoice shall show information and calculations, in reasonable 
detail. 

BegiMins with the fusl Month following the Month in which the first unit of the Facility has 
b m  Commissioned until an invoice is required to be prepared pursuant to clause (c) 
aforementioned, Buyer shall prepare an invoice showing the charges for Energy payable to 
Seller for the preceding Month in accordance with FPSC Rule 25-17.0825, F.AC., which 
invoice shall show information and calculations; in rewonable detail. 

Buyer shall, subject to Section 13.7, pay all invoices on or before the twentieth Business Day of 
the month. If Buyer should dispute a pnttion of the charges set forth on any invoice, it shall pay 
only those amounts not in dispute by the applicable Due Date. 

AU payments spsified in this Section 13.1 shall be made to an account designated by Seller and 
notified to Buyer. 

13.2. Misahnmur Payments 

Any amounts due to either Seller or Buyer under this Agreement, other than those specified in Sections 
13.1 above, shall be paid within twenty (20) Days following receipt by the other Party of an itemized 
invoice from the Pany to whom such amounts are due setting forth, in reasonable detail, the basis for 
such payment. 

133. Currency and Timing ofrayment 

Notwilhsl%nding anything contained in this Agreement: 

(a) all payments to be made by either Seller 01 Buyer under this Agreement shall be made in 
Dollars in immediately available cleared funds by wire transfer into the relevant account 
specified in this Agreement or, if no account is specified, into the account designated by the 
receiving Party; and 
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(b) any payment that bcmmes due and payahle on a Day that is other than a Business Day shall be 
paid on the next Business Day. 

13.4. Recards 

G e n ~ d l y  Accepted Accounting Principles (GAAP) and SEC rules can require the Buyer to 
evaluate various arpeotp of its cmnomic relationship with the Seller, e.& whether or not the 
Buyer must consolidats the Seller’s finaocial information. In order to d e t d e  whether 
c& GAAP is applicable, the Buyer may need m x s s  to the Seller’s financial ncords and 
pernomrl in a timely manner a k  the brsetweR ’ E W I k D a t e .  In the event that Buyer, in its 
sole discmion, dnemun*, that consolidation or other incoxperation of the Seller’s financial 
infomalion is neEessBIy or prudent under GAAP, Seller shall provide Buyer with the following 
for each oalmdsr quarter in the Term, within 90 days 
(a) 
@) 
(c) 

quarter end 
Complete kinancial statements, including notes, for such quarter on a GAAP basis; 
Financial schedules underlying the financial statements; and 
Access to w r d s  and personnel to enable Buya’s independent auditor to mnduct 
Iinnncial audits (in acwrdanoe with generally accepted auditing standards) and intmal 
control audits (in accordrmce with Section 404 of the Sarbanes-Dxley Act of 2002). 

Any infnmation provided to the Buyer pursuant to this section shall he oonsidered confdential 
in accordance with the terms of this agreement and shall only be disclosed as required by 
GAAP. Ihe infmmation will only he uscd fm f m c i a l  statement purposes and shall not he 
otherwise shared with mmnd or external parties. 

13.6 D e f d t l n t e n t  

Exoept where payment is the subject of a bona fide Dispute (in which case it shall be treated 
under Section 13.7 below), if any payment due 60m Buyer to Seller or from Seller to Buyer 
under this Agreement shall not he paid w k n  due that, in addition to such unpaid amount. 
interest shall be due and payable t h m  Applicable intemt shall be calculated at the Interest 
Rate, and shall continue to accrue fmn, the date on which such payment became overdue to and 
until the date such payment is made in full @oth dates inclusive). 

13.7. Disputedltema 

Either Party (the “Disputing Partf‘) may dispute in good faith the accuracy of a reading of the 
Metering Equipment and/or the amracy of an invoice. Where a reading or hill is the subject of 
a Dispute in good faith, the Disputing Party shall in accmdpnce with Section 16 hereof give 
written notice to the other Pany within ten (IO) Days affrr the delivery of the invoice or 
statement by the other Party, together with details of its reasons for such Dispute. Such Dispute 
shall be sdmused in ascordaoce with Section 16. 

138. Statement Errors 

In the event that either Party becomes aware of any mor in any statement. such Party shall, 
immediately upon discovery of the error, notify in writing the other Party of such mor and shall 
rectify such mor (whether in the form of an underpayment or overpayment) within ulirty (30) 
Days of such notification. 
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13.9. Taxu 

Seller shall pay 01 cause to be paid any public utility taxes or taxes on revenue imposed upon it 
in the State of Florida and shall pay or cause to be paid all Tsxes on or with respect to the sale 
of Energy pursuant to this Agreement. 

Buyer shall pay 01 cause to bc paid all Taxes (other than those referenced in clause (a) above) 
on or with respect to the sale of Energy pulsuant to this Agreement. 

If a Party is required to remit or pay Taxes that an the other Party’s responsibility hereunder, 
such Party shall promptly reimburse the other for such Taxes. The Patties shall use dl 
reasonable efforts to administer this Agreement and implement the pmvisions hereof in a 
manner that will minimize Taxes due and payahle by all Patties. 

The Parties shall pmride each other, upon witten request with copies of any docwmntation 
that may be reasonably necessary in the ordinary course of any inter-govemmental. state, local, 
municipal mother political subdivision tax audit. 

13.10. Snrviv8l on Terminstion 

The provisions of this Section 13 shall survive the repudiatioq termination n expiration of this 
Agreement fm so long as m y  be necessary to give e&ct to any outstanding payment obligstions 
of the Parties that became due and payable prim to any such repodiation, termination M expiation 

14. FORCEMAJEURE 

14.1. Definltlon of Force Majeure Event 

A “ F a  Majeure Event” shall maan an event or circumstance that is not reasonably 
foreseeable, is beyond the reasonable control of and is not caused by the negligence or lack of 
due diligence of the affected Party 01 its Mntraotors M suppliers and adversely affects the 
performance by that Party of its obligdtions under or pmuant to this Agreemeot. Such events 
or CimUnStances m y  include, bllt are not limited to: actions or inactions of civil or military 
authority (including courts and governmental or administrative agencies), a m  of God, war, not 
m insurrcetion, terrorism, blockades, embarsoes, sabotage (including, but not limited to, arson 
and vmdalism), epidemics, explosions snd fuw not originating in the Facility or caused by its 
operation, hurricanes, floods, strikes, lockouts or other labor disputes (not caused by the failure 
of the affected Party to wmply with the tmns of a collective bargaining agreement).Equipmt 
breakdown or the inability of Seller to use equipment due to its design, construction, operation, 
maintenance, the inability of Seller to meet regulatory standerds, or failure by Seller to obtain 
on a timely basis and maintain a necessary permit or other regulatory appmval, shall not be 
considered a Force Majeure Event 

Except as otherwise provided in this Agreement, each Party shall be excused from performance 
only to the e-t non-performance was kpused by a Force Majeure Event. 

14.2. 

If Seller should suffer a FME Majeure Event that reduces the generating capability of the 
Facility below the Committed Capacity, Seller may, upon notice to Buyer, temporarily adjust 
the Committed Capacity 8s a result of such event. Such adjustment shall be effective upon the 
first Day immediately following Buyer’s receipt of such notice or such later date as m y  be 

Effectof a Force M.jeure Event 
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specified by Seller. Such adjusmmt shall not exceed the minimum amount necassmy to 
a c w m d a @  the Fmce Majeure Event and in afcordsnce with the other limitations set fonh in 
this Agrament. 

If the Facility should be rendered wmpletely inoperative as a result of a FOM Majeure Event, 
Seller shall temporarily set the Committed Capacity at 0 kW until such time as the Facility can 
partially or M y  operate at the cmnmitted Capacity that existed prior to the Force Majeure 
Event. 

Upon the cessation of a Force Majeure Event or upon ita eure, the Committed capacity shall be 
restored to the commitfed Capacity that d t e d  immediately prior to such Force Majeure Event. 
Nohvilhstmding any other provisions of this Agreement, upon such cessation or cure, Buyer 
shall have the right to require a Committed Capacity test to dunonstmte the Facility's 
compliance with the requirements of this Section. Any Committed Capacity test required by 
Buyer under this Section shall be in addition to any Cormnitted Capacity test required under any 
other Section 

Seller shall be solely nspousible for and pay the msts n e ~ e s s ~ ~ y  to reactivate the Facility and/or 
the interconnection with the Trmmission Provider's system as a result of the Force Majeure 
event. 

14.3. NotiIif.Hos Obfiytioar 

@) 

(c) 

(d) 

In the event of any delay or nonperformanoe resulting from a Force Majeure Event, the Patty claiming 
that a Fmce Majeure Event has o d  shall notify the other Party in writing, within five (5) Days of such 
occumllce, of the nature, cause, date of cmmmcemmt theroof and the anticipated duration, and shall indicate 
whether any deadlines or date(s) inposed h d e r  may be affected thereby. The suspension of perfonnana 
shall be of no greater smpe and of no duration thm the cure for the Force M a j w e  Event requires. A 
Party elaiming that a Foroe Majeure Event has ocoumd shall not be entitled to any relief therefore unless and 
until notice is provided. The Party claiming that a Force Majeure Event bas occurred shall notify the other Party 
of the cessation of the FOM Majeure Event or of the conelusion of the affected Party's cure for the Force 
Majeure Event, in either WB within two (2) Business Days thereof 

14.4. Duty to Mitigate 

n e  Party claiming that a Force Majeure Event has occuneed shall use its best efforts to cure the cause(s) 
preventing its performance of this Agreement; provided, however, that the settlement of strikes, lockouts and 
other labor disputes shall be entirely within the discrnion of the affected Party and such Parly shall not be 
required to settle such smkes, lockouts or otha labor disputes by amding to demands which such psny  deems 
to be unreasonable. The Party claiming the Fmce Majeure shall keep the other Party advised as to the 
continuance of the Force Majeure event. If an event of Force Majeure persists fot a mntinuous period of at leasf 
six (6) months, then the Party not claiming Fmce Majeure shall have the right, in its sole and unfettered 
discretion, to terminate this Agremml upon Pivity: Written notice to the other Party thirty (30) days in advance 
of the date of termination (which may be as early as the six (6) month aOnivenary of the Force Majeure event). 
Upon such termination becoming efTectivt, neither Party shall have any further liahility nor obligation (0 the 
other Party arising under or related to this Agreement, except as otherwise provided for m this Agreement. 



15. LL4BILlTY AND INDEMNIFICATION 

15.1. Limitation afLiability 

THE PARTIES AGREE THAT THE EXPRESS REMEDIES AND MEASURES OF DAMAGES, 
INCLUDING WITHOUT LIMITATION DETERMINATION OF LIQUIDATED DAMAGES, PROVIDED 
FOR IN THIS AGREEMENT ARE REASONABLE AND SATISFY THE ESSENTIAL PURPOSES HEREOF 
FOR BREACH OF ANY PROVISION FOR WHICH AN EXPRESS REMEDY OR MEASURE OF 
DAMAGES IS PROVIDED, SUCH EXPRESS REMEDY OR MEASURE OF DAMAGES SHALL BE THE 
SOLE AND EXCLUSIVE REMEDY, THE OBLIGOR’S LIABILITY SHALL BE LIMITED AS SET FORTH 
IN SUCH PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE 
WAIVED. IF NO REMEDY OR MEASURE OF DAMAGES IS EXPRESSLY HEREIN PROVIDED, THE 
OBLIGOR’S LIABILITY SHALL BE LIMITED TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT 
A W A L  DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER 
REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED NEITHER PARTY NOR THEIR 
AFFILIATES SHALL BE LIABLE FOR CONSEQUENTIAL. INCIDENTAL, PUNITIVE, EXEMPLARY OR 
INDIRECT DAMAGES, LOST PROFITS OR OTHEiR BUSINESS INTERRUPTION DAMAGES, EVEN IF 
SUCH DAMAGES ARE ALLOWED OR PROVIDED BY STATUTE, IN TORT OR CONTRACT, OR 
OTHERWISE TO THE EXTENT ANY DAMAGES REQURED TO BE PAID HEREUNDER ARE 
LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE ACTUAL DAMAGES ARE DIFFICULT OR 
IMPOSSIBLE TO DETERMINE, OTHERWlSE OBTAINING AN ADEQUATE REMEDY IS 
INCONVENIENT AND THE LIQUIDATED DAMAGES DO NOT CONSTITUTE A PENALTY AND ARE 
A REASONABLE APPROXIMATION OF THE HARM OR LOSS 

EACH PARTY HEREBY IRREVOCABLY WAIVES. TO THE FULLEST EXTENT PERMTllED 
BY APPLICABLE LAW, ANY AND ALL RIGH? TO TRIAL BY JURY IN ANY I.EGAL PROCEEDING 
AKlSING OUT OF OR RELATING TO TlllS AGREEMENT OR THE TRANSACTIONS 
CONEMF’LATED BY THIS AGREEMENT. EACH PARTY FURTHER WAIVES ANY RIGHT TO 
CONSOLIDATF ANY ACTION IN WHICH A JURY TRIAL HAS BEEN WAIVKD WITH ANY OTHER 
ACTION IN WI4ICI4 A JURY TRIAL CANNOT BE OR HAS NOT BEEN WAIVED. 

15.2. lodcmoificatbm 

Fach Party (the “lndermufying Party”) agrees to indemnify, defend and hold harmless the other Parry, 
and each of the other Party’s Affiliates. directors, officers, employees, agents and permined assigns 

I (coUecovcly, the “Indemnified Party“), from and against any and all -. losses, Iiabiliues. damages. 
judpents, awards. hes, penalties, mts and e x p m s  (including reasonable attorneys’ fess and &sbursments) 
directly incurred in cornemon with M dlrcctly arising horn or out of (i) any breach of represenlation or 
w m l y  or failwe to perform any wvenant or agreement in this Agreement by said Party, ( i n )  any violation o f  

by a lhird parry ming out of 
any act M omission by said Parry. 

I applicable law, regulation or order by said Parry; andlor (iii) any 

The Indemnified Pany s M I  promptly notify the lndemnifylng Party of any claim or proceeding m 
rcspect of which it seeks lo be indemnified. Such notice shall be given in Whng as soon as reasonably 
practicable atla lhe Indemnified Party bccomes aware ofsuch clam or proceeding. Failure IO give such notice 
shall not excwe an indemnification obligation cxccpt to the extent failure to prunde notice adversely affects or 
prejudiao the Indemnifying Pany’s interests The Indemnifying Party shall assme the defense thereof with 
counsel designated by the Indemnifying Party; provided, howevcr, that I f  the defendants m any such action 
include both the Indemnified P M y  and the Indemnifying Party and the Indemnified Party reurnably concludes 
that in lhe wnten of such mdemnification there may be legal defenses available la i t  hi me different fmm or 
additional to, or inwmislent wlh, thosc available to the Indemnifying PaRy, the Indemnified Pany shall have 
the rigM tu selcct and be represented by separate cnlmsel, provided however, the foregoing shall not preclude 
the Indemnified Pany hom otherwise pmiicipating in any such proceeding at its own expense. I f  the 
Indemnifying Pany fails to ~ssume the defense of a claim the indermulication of which is required under thls 
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Agreemcnf the Indemnified Party may, at the expense of the Indemnifying Party, contest, settle, or pay sueh 
clsim, provided, however, that settlement m full payment of any such claim may be made only with the 
Indemnifying Pafty‘s consnd or, absent such wuseut, written opinion of the Indemnified Pwy’s coun.wl that 
such claim is meritorious M warrants smllcment 

All lndemmty nghu shall EUMVC the expmon  M any s o m  tcrrmnauon of UUS Agncmmt in full for 
a pmod of nVenly-four (24) months after the cxpmon date M effectwe dale of such termlRption 

16. RESOLUTION OF DISPUTES 

16.1. Notice of Dispute 

In the event that any dispute (including Paymom dispute), controversy or claim arising out of M relating 
to this Awemnt  01 the bmach, tnmiaarion or validity thereof should arise behveen the Pruties (a “Dirpute”), 
the Party wishing to declare a Dispute shall detiva to the other Party a written notiee identifyii the disputed 
issue. 

16.2. ReroluHon by Partkr 

Following delivery and receipt of a notice ofDispute, executives of both Parties shall meet at a mutually 
acceptable time and plaoe within ten (IO) BusioesS Ihys a h  receipt of such notice and therealler BS often as 
they reasonably deem otwsary, to exchange relevsot i n f o d o n  aod to attempt to resolve the Dispute. In 
such meeting8 and exohangcs, a Party shall haw the right to designate as eonfidatial any information that such 
Party offers. If the maltu has not bcen nmlved in the aforrmrmtioned manner within t b i i  (30) Days of the 
dsputing Party’s notice having been issued, or if the Pruties fail to meet within ten (IO) Business Days as 
required above. either Party may initiafc binding arbitration in St. Petasburg, Florida, ai hereafter provided. 
The binding arbitration pmcceding shall be conducted in aoconlwce with the then nurmt American Arbitration 
Asmciatiou’s (“AAA”) Lsrge, Complex Commercial Rules mother muhlally agreed upon procedures. 

17. TERMINATION AND DEFAULT PROVISIONS 

17.1. Eveob ofDcfiull 

JEvenb ofDef8ulg An “pvsnt of Def& ” shall mean, with respat to a Party (such Party, the 
“Defaulting Party’’), the occurrence of any one or more of the following: 

1 W T h e  failure to make, when due, any payment required pursuant to this Agreement if such f a i l w -  
is not remedied withi  twenty-five (25) Business Days after the Defaulting Party’s receipt of 

-: “ n l a ,  rerc lmne Iplt: 
.i3: mwm: n . 3 ~ .  spae 
UlW OT m m k h u .  W h J W m  mnW 

o PL NO 
~. written notice; , .~., .~ 

I mX!&u~y representation or warranty made by such Party h m m  is false or misleading in any 
material respect when made or when deemed made or repeated, 

-Except to the extent constituting a separate Event of Default M if the failure is excused hy 
Force Majeure- m v i d d  fa under 17.l(a~above~rerelat ed to anv Davments 
under th e Aereemen~ the failure to perform any significant or material c~vcnant or oblimtion 
set forth in this Agreement if such failure is not remedied within thirty (30) days after the 
Defaulting Party’s receipt of written notice; 

I eKQzSuch Party becomes Bankrupt; 



1 

I 

p-&WheParty eansfffp or assigns or othawise conveys any of its rights or obligations under thii 
Agmcment to another Pgson in violation ofthe tams and conditians of this Agccanent; 

m%hc consdidam or emdgmnatea with, or merges with or into, or msfm 
all of its assetsl to, another entity and, at the time of suck oonsolidation, smalgamatlon, merger 
or trensfer, (i) the nsultin& sunriving car tnnsfase entity fails to WWIE all the obligations of 
sellor under this Agrement to which it or its predeoassmwas *patty by operstion of law or 
pursunnt to an agreencnt reasonably sathfwory to the 0 t h  Party, or (ii) the aeditworthin*rs 
ofthe Pmiy or the resulting. surviving, hansfaot or auxxsmr entity is matuidly weaker than 
tkat ofthe F'arty or such gumantox, as thecmemay bc, i m m d i y  prior to suchsctlon; ot(iii) 
the benetits of any Buoranty fail tooxand (withoutthecontmt ofthe other party) tothe 
paformance by suoh &tin& surviving ttnnsfe or entity 6f its obli$ations under 
this Agreement; and, 

or substantinuy 

I -ne occumnm and continuation of 8 default, Event of Default or other 
of8 Party (suoh Partys the Defaulting Party hcreuds) under one or more 

money resulting in such indebtalness bcroming immediately due and payable. 
instrumma, indivtauatly or ~Uedively, rel& to hdebtdw 9s for any a m a t  of boFmwed - 
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I- 17.2. Default Actions 
Uoon the occurrence of anv of the Events of Default in Section 17. I. the non-Defaulting 
Party mav. at its ootion: 

17.2.1 immediately terminate this Contract, without oenaltv or further oblieation. by 
written notice la the Defaulting Partv. and offset wainst any oavmentb) due 
from non-Defaultine Partv to the Defaulting Partv. anv monies otherwise due 
from the Defaulting Partv to the non-Defaultine Partv: 

17.2.2 exercise anv other remedylied which mav be available to the non-Defaulting 
P a m  at law or in eauitv. 

Termination shall not affect the liabililv of either Partv for obligations arisine orior to 
such termination or for damaeesjf any. resultine fmm anv breach of this Contract. 

17.3 Other Rlgbta and Rcmcdlca 

Upon the breach by either Party hereto of any obligation, covenant or wamanly hereunder, the Party 
damaged by any such Event of Default may in its sole discretion, in addition to exercising any other remedies 
pmvided for herwader, p r o d  in accordance wilh S d o n  16 to protect and enforce its rights, to recover any 
damages to which it may be entitled (including all wsts and expenses rensonably inourred in the exercise of its 
remedy). 

18. MISCELLANEOUS PROVlSlONS - 
48&18.1. Confidcntbllly 

protected Informatiog. Except a8 oth& sef fonh in lhis Agreement, neither Party shall publish, 
disclose, or othawiSe divulge any term or wndition ofthis Agnement and, without limitadon, any infomation 
relating to any transaction or documents exchanged bmwcn the Parties in connection with this Agreement (such 
infamation, the “Pmtstcd Information”) to a third person (other than the Parly’s employees, Affiliates, lenders, 
counsel, accountants or dviwrs wbo have a need to know such information d hew Sgaea to keep such (enas 

confidential), at any time during or for lwo (2) years the expiration or early termmstion of this Agreement, 
without the other Party’s prior Wrim wnsent. Each Party shell be entilled to all remedies available at law or in 
equity (including but not limited to specific performance and/or injunctive relief3 to enforce, or seek relief in 
connection with, this wnfidentiality obligation 

Non-Confidential Informah ‘on. The following shell not be considered Protected Momation, and receiving 
Party shall not be limited in the use or disclosure of the following idonmti on: (a) infomaion which is or 
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beoOmes pmt of the public domain through rm act or omission of receiving Party; (h) infamation which 
dmmtrably was known or was in the possession of receiving Party without obligation to maintain 
conlidcnliality prior to the Effective Date of this Agrsemem; (c) information which is subssquently rightly 
d v e d  by receiving Party from a third party who is Bot bound to maintain such infomation as mfidcntlal; (d) 
information in-tly devdoped by the reoeiving Party without reference to the Protected Information 
received under this Agreement; anUor, (e) information required to he disclosed by Buysr for its compliance 
obligations to the commission &or purauan( to the A a  Funher. notwithstsnding anything to the contrary, 
eithe~ Party may disdose to the public and third parties, at any time and &om time-totime, the following 
infamaton in wnosction with the Patties' m&ve mcwahle energy business operatiom and managemen* 
technical evaluation, educatiod, public relations, and pmnotional programs: the MIIW of the Parties and the 
fact the Parties have entered into this Agreement for the d e  and purchase of mewable power generated by the 
Facility, a desrription of Ihe type of r e d l a  energy technology used at the Facility, the Capacity of the 
Facility, and the Bmouot of Energy scaraUy gene& by the Facility andlor delivered to Buyer. 
p. up011 requeat of disclosing Party, ncciving Party shall either (i) r e m  

the Pmtseted Infamaton, mclndhg all copies, or (ii) h t m y  the Roteoted Infonuation, including all copies, 
and pnxnt  written assurunce of the destruction to disclosing Party. Notwithstanding the foregoing, both 
Parties acknowledge that Protected Information hamftned and maintained electronically (including 5 d s )  
mhy be automtically archived and stnrd by Receiving Party on efeclrrmic devices, magnetic tap, or other 
media for the purpose of restoring data in the event of a system failure (collectively, "Ea&-Up Tapes"). 
Notwithsbmding the terms of this Agreement, in no event shall Receiving Party bc required to destroy Protected 
Information stored on Back-Up Tapes; provided. however, any Protected Information not rttumed or destroyed 
pursuant to this Section shall be kept confidential f a  the duration of its existence. Fwthennore, the Parties 
agree that receiving party may main one (I)  copy of such Protected Information in receiving Party's fies for 
audit and compliance p u p a e  f a  the duratioa of its existence; provided, however, such Protected lnfonastion 
shall be kept mfidential for the d d o n  nf 

&auired Disclosur@. Notwiulstanding the confdcntidity requirements sel forth her% a Party may, 
subject to the limitatioas sei fnth herein, disclose Fmtected Information to comply with the Act, any other 
applicable Requimnent of Law, or any exchange, contml m a  or independent system operator rule. in r e s p e  
to a court order, in connection with my court or r e a t o r y  proceeding, or as othenvise required hy any 
Requircmeut of Law. Such disclosure shall not terminate the obligations of com?dentiality unless the Protected 
Infomalion thcreaftn falls within one of the exclusions of this Agreement. To the extent the didosure of 
Protected Information i s  qwted or ~anplled m set fonh above, the receiving Party agrees to give disclosing 
Party rwonable nMice of any discovery request or order, subpoena, or other legal p m s s  requiring disclosure 
of any Confidential Information. Such notice by the receiving Party shall give disclosing Party an oppommity, 
at disclosing Party's &tion and sole cost, to seek a protective o r b  or similsr relief. If such protective order 
or other appropriate ranedy is not sought and obtained within at least thirty (30) days of receiving Party's 
notice, w i v i n g  Party shall disclose only that poniOn of the Protected Information that is required or necessary 
in the opinion of receiving Party's legal cormosel; provided, howcw, receiving Party shall use remonable efforts 
to obtain assu~~nces that confidential tremment will he sccorded to any Confidential Information so disclosed. 

existence in BcGordance witb the terms of this Agreement. 



185,182. Notlca 

(a) AU notices or other communioatious to be given m made hereunder shall be in writing, shall be 
addressed for the attention of the Pexwus indicated below, and shall be deliwed pmswauy or 
sent by a nationally recognized omaight courier service or facsimile. The addresses of the 
Parties and this respective facsimile numbns shall be: 

If to Buyer: 

with a copy to: 

If to seller: 

wim a copy to: 

Progress E w y  Florida, h. 
299FirstAv~nueNorth, PEFI55 
St. Pwburg ,  Florida 33701 
Am: CogenerationManager 
Telephone: (727) 820-4597 
Facsimile: (727) 820-4598 

Progress Energy Florida, Inc. 
299FirstAvemeNortbPEF 151 
St. Petemburg, Florida 33701 
Atin: Be+yGeneral Counsel 
Telephone: (727) 820-5587 
Facsimile: (727) 820-4598 

Hathaway Renewable Energy, Inc. 
45 Frank8 R o d  
Leon14 Tennessee 38468 
Am:Kevin Hathaway 
Telephone: (931) 852-4060 
Facsimile: (931) 852-4160 

Hathaway Renewable Energy, Inc. 
P.O. Box 356 
born4  Tennessee 38468 
Am: Laura Hathaway 
Telephone: (931) 852-4060 
Facsimile: (931) 852-4160 

Except 89 nthenvise expressly provided in this Agreemen& all notices shall be dcemed to be delivered 
(i) when delivered by hand or by overnight courier, or (u) if received during business hours on a Business Day 
for the receiving Party, when traasmittd by facsimile to the receiving Party‘s facsimile number and, if received 
after business hours or on a Day that is not a Business Day for the receiving Party, on the receiving Party’s fmt 
Business Day foUowing the date tansmined by facsimile to the receiving Party’s Facsimile number. Any notice 
given by facsimile shall be continned in writing, delivered penonally or sent by courier, but the failure to so 
confirm shall not void or invalidate the or igh l  notice if it is in fact received by the Party to whom it is 
addressed. 

(b) Either Party may by written notice change the address, addressee and/or facsimile number to 
which such notices and unnmunications to it are to be delivered or mailed. 

n 



W 1 8 . 3 .  Waiver 

No waiver by either Party of any default by the other Party in the performance of any of the 
provisions of this Agreement shall operate or be construed as a waiver of any other or further 
default or defaults whether of a like or differmt character IIM shall it be effective unless in 
writing duly executed by a duly authorized rrprosentative of such Party. 

Neither the failure by a Pcuty to k i s t  on any occasion upon the perform- of the terms, 
conditions and provisions of this Agreement nor time or other indulgence granted by one Party 
to the other shall act as a waiver of such breach nor as an acceptance of any variation or as the 
relinquishment of any such right or any other right hereunder. 

I Hh5i18.4. Rclatioubip ofthe Partics 

In executing this Agreemns Buyer does not, nor should it be conshued to, extend its credit M finanoial 
support for the benefit of any third parties lending money 10 or having other hilnsactions with Seller M any 
assignee of this Agreema nor does it mate any third party beneficimy rights with respect thereto. Nothing 
contained in this Agreement shall be wnshued to CW an association, uust, partnership, M joint venture 
behvm the Parties. 

I 18i6i18.5. No Third Parties 

Other thao as specified in the assignment provisions contained in Section 18.9.&below, this AgrepmAlt 
is iotended solely for the benefit of the Parties and nothing in this Agnement shall be construed as creating any 
duty to, standard of w e  with reference to, or any liability to, or wnfening any right of Sua or action on my 
Person not a Party to this Agreement. 

4tX18.6. Furtbrr Asrurmcn 

If, 8th the execution hereof, it should prove necessary and proper to execute any additional documents 
or to take further nuion to effatuate the intent of this Agreement, the Parties agree to take such action so long 
as it is reanonable. 

I uMli18.7. Aasigumcnt sod Security 

Neither Party shall have the right to assign its obligations, benefits, and duties without the written 
consent of the other Party, which shall not be unnasonsbly withheld or delayed; provided, however, that Seller 
may pledge its interests herein in favor of any Financing Psnies who are parties to the Financing Documnts. 

W 1 8 . 8 .  Choice o f h w  and Veuuc. 

This Agreement shall be governed by and conshued in accordanec with the law of the State of Florida, 
without reference to its conflict of laws rules or any principles that would trigger the application of any other 
law. Any action brought pursuant to this Agrmenl shall be brougbt in Pinellas county, Florida. 

X M & ~ % v c n b i l i t y  

If any term or provision of this Agreemmt should be held by any court or other authority of competent 
jurisdiction 10 be invalid, void, or unenforceable, the remainder of this Agrement will remein in full force and 
effect and will in no way be adversely affected, provided, however, that the severance of such term or provision 
does not render the performance of 8Psrty's mated obligations impracticable or impossible. 

I 



4 4 H L ~ A m e n d m e n t s  

This Agrement m y  be mended only by mtten agreement among the Parties. 

U H & ~ C o u n i c r p a r t s  
I 

' h s  Agreement may be executed in two (2) m more wOmorparts, all of winch wlll be considered one 
d the same Agncment and each of wbich d1 be d& an on@ 

W&%&Entin Agreement 

(a) Tbu Agreement IS intended by the P m e s  as the final expression of then 
sgreemenf IS mended also as a mmplcte and exhaustwe statement of thex agncment with 
respect to the subject matter omtamed haem, and supersedes any prenous agreements or 
undemtaudmg between thc Pames 
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IN WITNESS WHEREOF, the Parties have executcd and delivered this Ageamtl as of the date first 
abovewrittsl. 

FLORIDA POWER CORPORATION WE 
PROGRESS ENERGY FLORIDA, INC., a 
Florid. corporation 

By: 
Name: 
Title: 

HATHAWAY RENEWABLE ENERGY, INC., 
8 Teniusrr Corporation qualifud io Florid8 

Nama: Kevin W. Hathaway 
Title: F’rusident 





APPENDIX 2 

MONTHLY CAPACITY PAYMENT CALCULATION 

A. Afler six months of owaiion from the Capacity Commencement Date, in the event that the 
Annual Capacity Billing Factor ("ACBF"), 89 defined below, is less than or equal to 74%, then 
no Monthly capacity Payment sbaU be due. Thar is: 

MCP = 0 

B. In the event that the ACBF is greater than 74% but less thao 94%, then the Monthly Capacity 
Payment shall he calculated by us@ the following formula: 

M C P = ~ ~ . [ ~ - [ ~ X ( O . ~ ~ - A C B F ) ] I . C C  

C In the event that the ACBF is equal to or greater than 94%, then the Monthly Capacity Payment 
shall be calculated by using the following formula' 

Where: 

cc = Committed Capacity in kW. 
ACBF = Annual Capacity Billing Factor. This 12 month rolling average shall 

be defined w the Wgy wlwdly nceived by Buyer for the 12 
umsecutive months pnading the date of calculation excluding any 
Energy received durii a Forcc Majeure Event in which the 
committed Capacity is temporarily set equal to 0 kW, divided by the 
pmdud of the Commiacd Capacity and the number of hours in the 
12 comwutive months precedii the date of calculation excluding 
the hours duriw a Fmcc Majeure Event in which the Committed 
Capacity is twnporarily set equal to 0 kW. If a Force Majeure Event 
occw dwing the 12 consecutive months preceding the date of 
calculation in wh ia  the Committed Capacity is temporarily set to a 
value pa le r  than 0 kW then the 12 month rolling average will be 
pro-rated accordingly. During the first 12 collseoutive Monthly 
Billing Periods commencing with the first Mrmthly Billing Period in 
which Capacity payments are to be made, the calculation of 
12-month rolliug aversge Annual Capacity Billing Factor shall be 
performed BS follows (a) during the first Monthly Billing Pniod, the 
Annual Capacity Billing Factor shall be equal to the Monthly 
Capacity Factor; @)therea0er, the calculation of the Annual 
Capacity Billing Fador shall be computed by Energy actually 
received by Buyer for the number of full consecutive months 
preceding the date of caleulatbn excluding any Energy reoeived 
during a Force Mqjeure Event in which the Committed Capacity is 
temwrarily set equal to 0 kW, divided by the product of the 
Committed Capacity and the number of hours in the numhix of full 
consecutive months preceding the date of cal~ulation excluding the 
hours during a Force Majeure Event in which the Committed 
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Capncity is temporarily set equal to 0 kW. If n Force Majeure Event 
occurs during the months preceding the date of calculation in which 
the Committed Capacity is temporarily set to a value greater than 0 
kW thco the 12 mwth d i n g  nverage will be pro-rated Sccwdingly. 
This calculation shall be performed at the end of each Monthly 
Billing Period until enough MooWy Billing Periods have elapsed to 
calculate n true IZynonth rolling nvwage Annual Capacity Billing 
Factor. 

MCF = Monthly Capacity Factor. The total Energy received during the 
MonWy Billing Period for which the calculntioo is made. divided by 
the product of the Committed Capacity and the total hours during the 
Monthly Billing Period. 

The period beginning at 12M):OO am. on the first calendar day of 
each Month nnd ending nt 120000 a.m. on the first calendar day of 
the next succeedmg Month, except lhnt the initial Monthly Billing 
Period shall consist of tke period beginning 12:Ol am., on the 
Capacity Commencement Dnte and ending nt 12:OO:OO am. on the 
first day of the next succeeding M o d .  

Monthly 
Billing 
Period 

= 

E a =  





APPmws4 

AVOIDED UNIT NORMAL CAPACITY PAYMENT RATE 



APPENDIX 54 

SELLER'S CORPORATE INFORMATTON 

Hatbaway Renewable Energy, lor. 

Pbyslcal Addreas: 

Phone: 
Far: 
Email: 

Mailing Addreas: 

State oflncorpolrtion: 
Qualified in Florid.: 

E N  
DUNS 
CAGE Code: 
CCR Regbtntion: 
NAICS: 
SIC 

45 Franks Road 
Lema, Lawrence County, Tennessee 38468 
(931) 231-5450 
(931) 852-4160 
hathawaykw@.msn wm 

P.O. Box 356 
Lwma, TN 384684356 



ATTACHMENT C 

Hathaway Contract #1 

Updated Exhibit B to petition & 
Data Request Responses 
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Note: This toble hos been updoted due to the inodvertent inclusion of corbon costs which were 
included in the originol forecast of As-Avoiloble pricing. 



Staff Data Request #3 

Amended Response to Question #12 

cornpairon of P.ymen& u) W.*m B 1 a . n  Under mtm It0 PEP'S ZOWSUndard M e r  

Conb-M MW: 16 
CapxityFaNK: 94% 
PV&te 11/30/2010 

Note: This table has been updated due to the inadvertent inclusion of carbon costs which were 
included in the original forecast of As-Available pricing. 



Staff Data Request #1 

Amended Response to Question #13 

cornpariron of~aymntrm w i n ~ a y r n o m ~  under conma it0 PEF'I ms1sndrrd m e r  

COnWaa MW 
Capadly Factor: 
PV Dale 
Discount Rate 

MOnths 
U"ltl 

2011 
2012 
2013 
2014 u 
2015 
2016 12 
2017 12 

Note: This table has been updated due to the inadvertent inclusion of carbon costs which were 
included in the original forecast of As-Available pricing. 



Staff Data Request #1 

Amended Response to Question #16 

I2010 IOYSP (without carbon) I 2009 10 YSP 
Deliwed As-Awilable Deliwed As-Available 

Gas Energy Gas Energy 
$/MMBtu $/MWh $/MMBtu $/MWh 

2013 $ 8.66 $ 55.51 $11.70 $83.56 
2014 $ 
2015 $ 
2016 $ 
2017 $ 
2018 $ 
2019 $ 
2020 $ 
2021 $ 
2022 $ 
2023 $ 
2024 $ 
2025 $ 
2026 $ 
2027 $ 
2028 $ 
2029 $ 
2030 $ 
2031 $ 
2032 $ 
2033 $ 
2034 $ 
2035 $ 
2036 $ 
2037 $ 
2038 8 

9.19 $ 
9.71 $ 

10.34 $ 
10.96 $ 
11.48 $ 
12.00 $ 
1241 $ 
12.82 8 
13.24 8 
13.65 $ 
14.06 8 
14.48 $ 
14.86 $ 
15.26 8 
15.67 $ 
16.10 8 
16.53 $ 
16.98 $ 
17.45 $ 
17.92 $ 
18.41 $ 
18.92 $ 
19.44 $ 
19.98 $ 
20.53 5 

58.63 
67.17 
68.31 
73.55 
77.25 
71.94 
68.15 
67.70 
69.14 
70.53 
79.06 
81.47 
81.85 
90.19 
87.83 
89.46 
92.14 
94.91 
97.76 

100.69 
103.71 
106.82 
110.03 
113.33 
116.73 

$11.78 $82.04 
$11.92 $85.10 
$12.22 $79.29 
$12.52 $72.06 
$12.86 $72.30 
$12.96 $73.35 
$13.16 $74.95 
$13.32 $79.00 
$13.56 $81.71 
$13.88 $85.50 
$14.21 $83.52 
$14.56 $88.39 
$14.91 $91.56 
$15.18 $97.28 
$15.54 $97.26 
$15.85 $99.45 
$16.17 $101.69 
$16.50 $103.97 
$16.83 $106.31 
$17.17 $1 08.70 
$17.52 $1 11.15 
$17.88 $1 13.65 
$18.25 $116.21 
$18.62 $118.82 
$19.00 $121.50 

Note: This table has been updated due to the inodvertent inclusion of carbon costs which were 
included in the original forecost of As-Available pricing. 



Staff Data Request #1 

Amended Response to Question #20 

NPV of Payments to Hathaway Biomass with Sensitivities 
- 

?$OOO) Base - A s  filed. +15% -15% 
'Contract 1 $ 119,586 $ 134,443 $ 104,729 
Contract2 $ 118,400 $ 133,067 $ 103,733 
Contract3 $ 117,757 $ 132,321 $ 103,192 

Note: This table has been updated due to the inadvertent inclusion of carbon costs which were 
included in the original forecast of As-Available pricing. 
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Staff Data Request #2 

Amended Response to Question #12 

Hathaway Biomass Contract 1 
2019 CC with 2MO Standard Ofter Energy Costs 

PV Date 11/30/10 
Discount Rate 6.75% 

Note: This table has been updated due to the inodvertent inclusion of carbon costs which were 
included in the original forecast of As-Available pricing. 



Staff Data Request #2 

Amended Response to Question #13 

Hathaway Biomass Contract 1 
2019CC with 2OlOStandanl Offer Energy Costs With 15% increase in EneglCosts 

PV Date ll/M/lO 
Discount Rate 6.75% 

Note: This table has been updated due to the inadvertent inclusion of carbon costs which were 
included in the original forecast of As-Availoble pricing. 



Staff Data Request #2 

Amended Response to Question #14 

Hathaway Biomass Contract 1 
2019CC with 2OlOStandard Offer EnergyCosts With 15% Decrease in Energy Costs 

PV Date 11/30/10 
Discount Rate 6.75% 

Note: This table has been updated due to the inadvertent inclusion of carbon costs which were 
included in the original forecast of As-Avoiloble pricing. 



I r I i 3m ( 7) (8)  (9) ( 10) 
(7) + ( 8 )  
Avoided 

Avoided Avoided Energy & Avoided 
Capacity Energy Capacity CUmUlatiVe 

Payments Payments Payments payments 

Units $ $ $ $ 

2010 s - $  - $  - 5  
2011 5 - $  - $  - $  

Year 

2012 
2013 
2014 
2015 1 4  - I $ 9,043 I $ 9,043 I $ 19,419 
2016 I S  - I $ 9,216 I $ 9,216 I $ 28,635 

5 - $  - $  - $  
5 - $ 2,486 $ 2,486 $ 2,486 
$ - $ 7,891 $ 7,891 $ 10,376 

2017 
2018 
2019 

s - $ 9,903 $ 9,903 $ 38,538 
$ 677 $ 10,400 $ 11,077 $ 49,615 
$ 1,195 $ 9,677 $ 10,873 $ 60.488 

2029 
2030 
2031 

LO35 
LO36 

$ 1,597 $ 12,031 $ 13,628 $ 180,294 
$ 1,644 $ 12,389 $ 14,033 $ 194,328 
$ 1,693 $ 12,764 $ 14,457 $ 208,785 

1,957 I $ 14,831 I $ 16,788 I $ 287,886 
2,015 I $ 15,238 I $ 17,253 I $ 305,140 k037 # 

2032 $ 1,743 $ 13,179 $ 14,921 $ 223,706 
2033 $ 1,794 $ 13,539 $ 15,333 $ 239,039 
2034 $ 1,847 $ 13,946 $ 15,793 $ 254,832 

- $ 1,901 $ 14,365 $ 16,266 $ 271,098 

2038 
Total 
NPV 20lO$ 

Note: This table hos been updated due to the inadvertent inclusion of corbon costs which were 
included in the origin01 forecast of As-Available pricing. 

$ 1,384 $ 10,227 $ 11,611 $ 316,751 
$ 31,919 $ 284,832 $ 316,751 
$ 8,303 $ 91,823 $ 100,127 



Staff Data Request #2 

(7) 

Avoided 
Capacity 
Payments E . . .  Units $ 

Amended Response to Question #16 

(8) (9) (10) 
(7) + (8)  
Avoided 

Avoided Energy & Avoided 
Energy Capacity Cumulative 

Payments Payments payments 
$ $ $ 

Hathaway Biomass Contract 1 
PEF's 2010 Standard Offer With 15% Increase in Energy Costs 

2012 
2013 
2014 

$ - $  - $  - $  
$ - $ 2,853 $ 2,859 $ 2,859 
$ - $ 9,074 $ 9,074 $ 11,933 

2010 I $  - I $  - I $  - I $  
2011 I $  - I $  - I $  - I $  

- I $ 10,399 I $ 10,399 I $ 22,332 
- I $ 10,599 I $ 10,599 I $ 32,931 I 1- 

2017 I $  - I $ 11,388 I $ 11,388 I $ 44,319 
2018 I $ 677 I $ 11,9M) I $ 12,637 I $ 56,956 

2027 I $ 1,507 I $ 13,955 I $ 15,462 I $ 174,338 
2028 I $ 1,552 I $ 13,625 I $ 15,177 I $ 189,515 

1,384 I $ 11,762 I $ 13,146 1 $ 359,476 
Total 
INPV 2010s I $ 8,303 I $ 105,597 I $ 113,900 I 

Note: This table has been updated due to the inadvertent inclusion of carbon costs which were 
included in the original forecast of As-Available pricing. 



Staff Data Request #2 

Amended Response to  Question #17 

r I I i 

5oOo (7) (8) (9) (10) 
(7) + (8 )  
Avoided 

Avoided Avoided Energy & Avoided 
Capacity Energy Capacity Cumulative 
Payments Payments Payments payments 

Units $ $ 5 5 

2010 $ - $  - $  - $  
Year 

Hathaway Biomass Contract 1 
PEF's 2OlOStandard Offer With 15% Decrease in Energy Costs 

2015 
2016 

$ - $ 7,686 $ 7,686 $ 16,506 
$ - $ 7,834 $ 7,834 $ 24,340 

2011 I $  - I $  - I $  - I $  
2012 I S  - I $  - I $  - I $  

2017 , $  - $ 8,417 

- I $ 2,113 I $ 2,113 I $ 2,113 
- I $ 6,707 I $ 6,707 I $ 8,820 

$ 8,417 $ 32,757 

2020 
2021 
2022 

2018 I $ 677 I $ 8,840 I $ 9,517 I $ 42,275 
2019 I $ 1,195 I $ 8,226 I $ 9,421 I $ 51,696 

$ 1,230 $ 7,811 $ 9,042 $ 60,738 
$ 1,267 $ 7,742 $ 9,008 $ 69,746 
$ 1,304 $ 7,907 $ 9,210 $ 78,956 

2023 I $ 1,342 I $ 8,065 I $ 9,408 I $ 88,364 
2024 I $ 1,382 I $ 9,065 I $ 10,446 I $ 98,810 

Note: This toble has been updoted due to the inodvertent inclusion of corbon costs which were 
included in the original forecast of As-Available pricing. 

~~ 



Staff Data Request #2 

Amended Response to Question #18 

Hathaway Biomass Contraa 1 
PEF's ZOlOStandardOffer 

-+ 
2012 mTq-H 

S 9,043 S 5902 S 10,945 

$ 10,227 $ 3,029 $ 13,256 
I E - t G G d T b  

( 10) 

Contract 
Cumulative 
Payments 

$ 

s 
s 
s 
$ 2.486 
S 11,445 
$ 22,390 
$ 33,582 
$ 45,536 
$ 58,066 
S 69,955 
$ 81,441 
$ 92,934 
$ 104,712 
$ 116,772 
$ 130,107 
$ 143,842 
$ 157,734 
$ 172,861 
$ 187,816 
$ 203,074 
$ 218,815 
$ 235,061 
$ 251,856 
$ 269,152 
S 286,999 
S 305,417 
$ 324,458 
$ 344,069 
S 357,325 

Note: This table has been updated due to the inadvertent inclusion of carbon costs which were 
included in the original forecast of As-Availoble pricing. 



Staff Data Request #2 

Amended Response to Question #19 

Hathaway Biomass Contract 1 
PEF's 2010 Standard Offer With 15% Increase in Energy Costs 

Note: This table has been updated due to the inadvertent inclusion of carbon costs which were 
included in the original forecast of As-Availoble pricing. 



Staff Data Request #2 

Amended Response to Question #20 

Hathaway Biomass Contract 1 
PEF's ZOlOStandard Offerwith 15% Decrease in Energy Costs 

2037 

Note: This table has been updated due to the inadvertent inclusion of carbon costs which were 
included in the original forecast of As-Available pricing. 


