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_____________ looUSq-E X
From: Beth Keating [BKeating@gunster.com]
Sent: Thursday, January 20, 2011 4:52 PM
To: Filings@psc.state.fl.us
Ce: Schef Wright, CHRISTENSEN.PATTY; cecilia.bradley@myfloridalegal.com; Katherine Fleming;
Geoffroy, Tom
Subject: Docket No. 100459-E|

Attachments: 20110120163952492 pdf
Attached for electronic filing, please find City of Marianna Ordinance No. 981, as requested by PSC staff.

Beth Keating

Gunster, Yoakley & Stewart, P.A.
215 S. Monroe St., Suite 618
Tallahassee, FL 32301
bkeating@gunster.com

Direct Line: (850} 521-1706

a. Person responsible for this electronic filing:

Beth Keating

Gunster, Yoakley & Stewart, P.A.
215 S. Monroe St., Suite 618
Taltahassee, FL 32301
bkeating@gunster.com

Direct Line: (850) 521-1706

b. Docket No. 100459-El - Petition for authority to implement a demonstration project consisting of
proposed time-of-use and interruptible rate schedules and corresponding fuel rates in the Northwest

Division on an experimental basis and request for expedited treatment, by Florida Public Utilities
Company.

c. On hehalf of: Florida Public Utilities Company
d. There are a total of 12 pages.

e. Description: Ordinance No. 981

Beth Keating

Gunster, Yoakley & Stewart, P.A.
215 S. Monroe St.,, Suite 618
Tallahassee, FL 32301
bkeating@gunster.com

Direct Line: (850) 521-1706

1/20/2011
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under Circular 230, we inform you that any U.S. federal tax advice contained in this
communication (inciuding any attachments), unless otherwise specifically stated, was not
intended or written to be used, and cannot be used, for the purpose of (1) avoiding penalties
under the Internal Revenue Code or (2) promoting, marketing or recommending to another
party any matters addressed herein. Click the following hyperlink to view the complete Gunster
IRS Disclosure & Confidentiality note.

http://www.gunster.com/terms-of-use/

1/20/2011



1 GUNSTER

) FLORIDA'S LAW FIRM FOR BUSINESS

Writer's E-Mail Address: bkeating@gunster.com

January 20, 2011
BY ELECTRONIC FILING

Ms. Ann Cole

Commission Clerk

Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, FL 32399-0850

Re: Docket No, 100459-EI - Petition for authority to implement a demonstration project
consisting of proposed time-of-use and interruptible rate schedules and corresponding fuel

rates in the Northwest Division on an experimental basis and request for expedited
treatment, by Florida Public Utilities Company.

Dear Ms. Cole:

Attached for electronic filing, please find City of Marjanna Ordinance No. 981, the franchise granted

to Florida Public Utilities Company, as requested by PSC staff at the meeting conducted in the
referenced Docket this afternoon.

Thank you for your assistance with this filing. If you have any questions whatsoever, please do not
hesitate to let me know.

Sincerely,

Beth Keating &7

Gunster, Yoakley & Stewart, P.A.
215 South Monroe St., Suite 618
Tallahassee, FL 32301

(850) 521-1706 t
MEK ﬂ__

ce: Robert Scheffel Wright, Esquire (via email) “'
Patricia Christensen, Esquire (via email) &
Cecilia Bradley, Esquire (via email} 2

o 1731215 South Manroe Street, Suite 501 Tallahassee, FL 323011804 p B50-521.1880 £ 850-576-0902 GUNSTER.COM
’ Fort Lauderdale | Jacksonville | Miami | Palm Seach | Stuart | Tallahassee | Vera Beach | West Palm Beach
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ORDINANCE NO, 95/

AN ORDINANCE GRANTING A FRANCHISE TO
THE ELORIDA PUBLIC UTILITIES COMPANY, ITS
SUCCESSORS AND ASSIGNS, IN AND FOR THE
CITY OF MARIANNA, FLORIRA, FOR A PERIOD
NOT TO EXCEED TEN (10} YEARS, FOR THE
OFERATION AND DISTRIBUTION AND/OR SALE
OF ELECTRIC ENERGY AND FIXING THE TERM,
CONDITIONS AND LIMITATIONS RELATIVE TO
THE OPERATION AND MAINTENANCE OF
. ELEC‘IRIC UTILITIES; FROVIDIRG FOR.
MNITY AGATNST DAI\&AGE ANT} RESERVING
THE MGHT TO PURCHASE UNDER CERTAIN
CONDITIONS.

BE IT ENACTED BY THE CITY COMMISSION OF THE CITY OF
MARIANNA, FLORIDA: '

SECTION 1. That the City of Marianna, Flotida, (berein called the “Gremtor™)
hereby gramts 16 Flerida Puble Utilities Campany, a Florida corporation (herein called
the “Gramtee™), ifs successors and assigns for a term net to exceed ten (10) years
beginning from the date of acceptance hereof by Grantee except as provided in Section
10, Section 14 and Section 17.

(a) The nonexclusive right, privilege and authority or franchise to
construct or otherwise acquire and fo own, maintain, equip and operate plants and works
and all pecessary or desirable appurtenances thereto according to the latest edition of the
National Electric Safety Code as prescribed by the Burean of Standards, for the
manufacture, generation, purchase, transmission, distribution, supply and sale of electric
encrgy and to use and occupy the present and future streets and other public places
including avenues, roads, alleys, lanes, biidg‘es, parks and ways within the present and

any future corporate limits of Grantor or its successors for erecting, constructing,



installing, maintaining, renewing, replacing, repairing, owning and operation all
necessary facilities inchuding poles, polelines, appendages thereto, used or useful for the
purpose of transmitting electric energy and for distributing, supplying and selling electric
energy to Grantor and its successors and to persons and corporate inhabitants thereof, as
well as to persons and corporations beyond the present or future corporate limits of
Grantor, |

(b} The Grantor shaH.have the first option to purchase the property of
Grantee within the City of Merianna at any time the Grantee elects to. sell during
franchise petiod.

(c) It is expressly understood and agreed that if any pele or poles erected
by Grantee shall usreasonable inferfere with the rights of public or ﬁrivate abutting
property owners, thef upon due protest i writing by such owner, the Geantee shall
relocate said pole or'p'al’es at syme satisfactory poimt, at its own expense.

SECTION 2. At all time during the term of fhiis franchise, Grantee shall promptly
and without discriotination firnish an adequate supply of electrie energy at standard
voltage within approved Bimits to Grantor and its successors, and to persons éﬂd corpordte
inhabitants thereof who request the same and agree to abide by Grantee’s reasonable
rules and regutations. Grantee shall use due care to construct and maintain its facilities in
a manner that will not unreasonably interfere Wiﬂi'the proper use by the public of the
streets and other public places of the Gramtor and shall use care and eaution in malciﬁg
any openitg in any of the streets and other public places of Gran;50r for the purpose of
erecting, repatring andfor maintaining its facilities to prevent imjury 1o persons and

property, and Grantee shall, at ftg experse, repfuce and restore all streets and other pubfic
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places so opened to their former conditions as nearly as practicable and within a
reasonable time. No first class strests or any other street that has been built or resurfaced
in the last five years shall be opened for the purpose of installing underground service
without written approval of the City Manager.

SECTION 3. At all times during the term of this franchise, Grantee shall make
promptly such extensions to existing facilities as may be required by one or more
customers, or for the prospective cusiomers, in accordance withVGrantee’s rules and
regulations on file and approved by the Florida Public Service Commission. Grantee shall
not be hiable for any interruption of service of failure of supply of electric energy due to
accidents unconnected with negligence on the part of Grantee, ifs agents or assigns, or to
causes beyond the reasonable control of Grantee and such interruptions shall not
constitute a breach of this franchise, provided Grantee shall use diligence to restore
setvice within a reasonable tiine.

SECTION 4, Al rates and rules and repulations establishéd by Grantee from
time to time shall at all times be reasonable, end Grantee’s rates for. electrieity shall at all
times be subject to sech regulation as mrey be p.%ovidnd by law.

SECTION 5. Without prejudipe to any other rights of Grantee, any person who
shall willfully and uniawiully remove or damage any of the property, equipment and/or
Aapplianees of Grantee, used or uwseful in rendering such public service, shall b'e‘ fined in
the sum of not more than One Thousand and No/ 1100' ($1000,00) Dollats fot each such
property or equipment or part thereof so removed or damaged.

SECTION 6. All rights herein granted and autherized shall be subject to and

governed by this ordinance, the laws of the State of Florida and applicable regulations.




and rulings of the Florida Public Service Commission or its successors, provided that
Grantor expressly reserves unto itself all of its police power to adopt general ordinances
necessary to protect the safety and welfare of the general public in relation to the rights
hereby granted not inconsistent with the provisions of this ordinance,

SECTION 7. Grantee shall save and keep Grantor harmiless from any and lability
by reason of damage or injury to any person or property whatsoever on account of the
negligence of Grantee in the installation, maintenance and operation of its facilities;
provided, Grantee shall have been notified by Grantor, in writing, of any claim against
Grantor on account thereof, and shall have arple oppertunity to defend same.

SECTION 8. Grantee shall install and maintain meters for measuring electric
current and shall have the right of ingress and egress to the premises of each conswmer,
from titee to time, for the pwrpose of reading, repeiring, testing amd maintaining
Grapiee’s meters it appurterances. Such meters and appurtebances shall at all times
remain the property of the Grantee and &haﬂ be removable at any time.

SECTION 9. Within thirty (30) days after the last day of each month after the
approval of this gmnf, the Grantes, of it I0EEESSOTS of Assigns shall pay to fhe Grantor, or
its sueeessors, at Grantor’s option, as part of the consideration for the gremting of this
franchise, a sum equal to an amount of 6% of the gross sales of electricity within the City
of Martanna for the preceding month.

SECTION 10. The Grantor heteby 1eserves the right at and after expiration or
termination of this grant to purchase the-i property of Grantee within the City of Marianna,
and, as a condition precedent to the taking effect of this grar;t, Grantee shall give and

~ grant to. Grantor, and; by its acceptance hereof, Grantee shall conelusively be deemed to
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have given and granted to Grantor, the right to purchase so reserved. The purchase price
of the property shall be determined by three (3) qualified appraisers with expertise in
arriving at valuation of electric companies and all of their cormponent pafts; one appraiser
being appointed by the City Comumission of the City of Marianna, one appraiser
appointed by Florida Public Utilities, and the two thus appointed shall appoint a third
appraiser. The final price to be pafd for the system is to be the fair market value decided
by the majority vote of the three appraisers. If either Grantor or Grantee does not appoint .
an appraiser within sixty (60) days efter being requested to do so, the appraisal shall be
made by the appraisal firm appointed by the other, and their appraisal shall be the
purchase price to be paid by the City.

The Grantee shall be responsible for the cost incurred by its apptaiser, the Grantor
will be responsible for the cest incurred by its appraiser, and the Gramtor and Gramtee
shall share equatly in the cost of the third appraiser.

The Grantor will notify the Gmntec-,, in writing, at least six (6) months prior to the
expiration date of this ﬁa;nohisc, or any extension thereof, of Grantor’s intent to exercise
the puschase option hereby reserved; Geamtor shall thereafter close on sueh purchase
within twenty four (24) months after referendum to approve purchase 6-f system, or sha’ﬂ
be deemed to have waived its right to so purchase the system unless said delay is due to
conduct and actions of Grantee.

" The Granter may at its option exercise its. right to purchase Granteé-’s property
pursuant 1o the above procedure, or pursue condemnation as outlined in Florida Statutes

. Chapter 73.
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SECTION 11. Grantee by its acceptance hereof agrees to observe, perform, and
keep all of the agreements, undertakings and conditions hereof to be observed,. performed
and kept by Grantee.

SECTION 12. In consideration of Grantee’s undertaking hereunder as evidenced
by its acceptance hereof, Grantor agrees not to engage in the business of distributing and

‘selling electric energy during the life of this franchise or any extension thereof in
competition with Grantee, its successors and assigns however this provision shall not .
prohibit the Grantor from providing electrical energy and capacity for its own use..

SECTION 13. Grantee by the accepiance hereof further agrees to eréct and
maintain without cost, except for electric energy to be charged according to the published
rates of Grantee (which rates inolude a facilities, maintenance and energy cherge), such
street lights as the Grantor shall from tine o ﬁmé consider necessary and proper to meet
the reasonable meeds of the Grantor for lighting streets and other public ways. It being
expressty widerstood, however, that in the event said Grantor shall request the erccting or
placing of any particular light and shall subsequently request the discontinuance of said
light prior to the éxpi‘raiicm of this franchise, the Grantor shall reifiburse the Grautee for
its expense in the erection and remoeving of such discontinued ligin. Ti:ge intention being
thet the Grantee will make any just and reasonable extension of its electric light system
which may be ?equested by the Grantor comunensurate with a fair and compensatory
return on the fair market value of the property used and usefnl in fumiéhing such
extensioﬁ.

SECTION 14. At least twelve (12) months prior to the expiration date of the

Generationr Services contract, Grantee will provide Gramtor written notice of the




expiration of the contract. Should Grantor desire to participate in the process of securing
a nsw Generation Services contract, the Grantor will provide notice, in writing, to
Grantee. If required, the Grantee and Grantor shall meet and review the proposals, in
accordance with any confidentiality agreements from prospective bidders, for future
contracts. The Grantee may employ a consultant for the purposes of conducting a
bidding process, evalvating all proposals dnd determining the best Generationi Services
supplier.

Prior to entering into any Generation Services contract, Grantee, if requested in
writinig, shall provide Grantor with a copy of the consultant’s report in accordance with
any QOnﬁdentialityr agreements, whereupon Grantor shall have a period of thirty (30 days
to review the same aud meke its recommendations, if amy, to Grantee, which such
recommendations the Grantee shall consider in contracting for Generation Services.

If during the term of an existing generation services comtract, mny material terms
of the contract are altered, the Grantee shall notify the Grantor and the Grantor shall have
the opportunity to review proposed revisions and advise the Grantee of concerns priar to
the acceptance of the proposed new terms by the Grentee. _

Failure to comply with .this Section shall constitute & default by the Grantee and
the Grantor shall have the opfion to terminate this agreement pursuant to terms of Section
0.

At least twelve (I12) menths prior to thé expiration date of the Trmsrﬁssion
Network Operating Agresment(s), Network Imtegration Transeission ~Service
Agreement(s) énd Distribution Faciﬁﬁes Agreement, Grantee will provide Grantor

written notice of the expiration of the contract. Should Grantor desire to participate ia the
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process of securing a transmission agreements, the Grantor will provide notice, in
writing, to Grantee. If required, the Grantee and Grantor shall meet and review the
proposal(s) in accordance with the Open Access Transmission Tariffs, as approved by the
Federal Energy Regulatory Comumission, to ensure compliance of each proposal. The
Grantee may employ a consuoltant fbr the purposes of evaluating the propesal(s) in
accordance with the Open Access Transmission Tariff and negotiating and necessary
modifications, Grantee will make available the consultants repost to the Grantor in
conjunction with the discussions as noted above.

SECTION 15. The Grantor shall have the right at any time fo employ an
indcpcndeni‘auditon to audit any records of Gramtee which applies to expenses and/or
rates of elsciricity in Martanma, Plorida. The Grantee hereby agrees to cooperate in every
way possible with an auditor employed by the Grantor. - Any auditor employed by the
Grantor shall be a certified public accoumtant, licensed in the State of Florida.

| SECTION 16. The Gramur by requestsd Grantee fo plage 2l eleetric facilities
underground in a-n area of downtown Marlanna in order to eohance the appearance of the
Marianna Main Strest area. The areas o be included ave as follows: —
(=) Madison Street betwesn Mﬂﬁcﬁt 5t. and Lafayerte 3t.
(b) Green Street betwesn Clinfon 8. a0 Lafhweite B
(o) Murket Straet batween Caledonia 5. and Madisen St
(d) Strects immediately adéa@nﬁ: to thie Jackson County Courthouse.

‘Facilities will be placed vnderground by Grantee in cotjunction with the City of
Marianna’s water systern construstion project that will be coaducted in this area. Grantee
will provide all lebor and material ineluding, but not limited to, undergrovnd conduit to
have a stahdard underground type system using padmounted transformers installed in the

above-mentioned area. The following cotiditions will also apply to the project.
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(a) Grantee’s customers will be responsible for making the necessary
changes in their electrical system to accept electricity from an underground system.

(b) Grentor will provide al! necessary trenching, backfilling, conduit
installation, padmounted transfortner pads and repaving associated with this project, The
instaltation of the conduit and construcﬁon‘of the padmounted transformer pads will be
performed to Grantee’s specifications.

(¢) The Grantor will work with CenturyTel and Comcast Cable, or their
successors, to have their facilities placed uﬁderground during this project. Grantee will
not be respongible for any agreements or associated costs resulting from this aspect of the
project.

{(d) Gramtor will be responsible for placing underground any metered or
control cireuits used by Gremtor.

(e) Graritée’s work will be completed within st months of the Grantor’s
installation of ihe neasssary transformer pads and conduit.

SECTION 17. Coneurrent with the approvat of this agreement, Grantee wil
begin development of “Time of Use™ atid ;"Ixi‘mrraﬁtibie” electri¢ rates or simflar ckem'ié
rates any or all of which reust be mutually agreed to by Grantee and Giantor. Such rates
will be avaﬂabi;é to aII of Grantee’s customers both within and without the corporate
limits of the Grantor and will be effective 1;10 later than February 17, 2011, Grantor will
support Grantee's efforts during proceediﬁﬁs before the Florida Public Service
Commission in order to gain approval of the.new electric rates. Should the rates not be in
effect by February 17, 2011, Grantor may, at any time within 180 days after that date,

give notice, 1o. Grantes that Grantor exercises. its. option to purchase Grantee’s systam in




accordance with procedures set forth in Section 10 of this franchise except that Grantor
must clase the purchase of the system within 12 menths of the referendum to approve the
purchase, If Grantor does not give notice within the 180 day time period, this agreement
shall remain in effect and continue according to ifs terms until its ten year expiration date.

SECTION 18. All of the terms, provisions and conditions of this ordinance shall
inure to and be binding upon the respective successors and assigns of CGrantor and
Grantee, and shall apply to the present and any fwure corporate limits of Grantor er its
SUCCESSOTS.

SECTION 19. In the event Gramtee, during the tertn of ﬁ;is franchise, determines
to comstruct facilities for the. generation of electric energy sold within the City of
Marfanna, it will give preference to a site for such facilities within said city if an
econonsical and practical site can be obtained therstn,

SECTION 20. This ordinance shalt become cffective on February 1, 2010, and
shall be in full force :nd effect from such titne, and upon 5 dessptanies th Wiiting by the
Grantee filed with the City Clerk of the City of Mariama, Florida.

SECTION 21. Sheuld any section or provisions of this uﬁdinancé- or any portion
thereof be declared by a court of competent jurisdietion to be invalid, such -dezcision shall
not zffect the validity of the _zernaixz&@r‘a;s a \}«hn-le or as fo any part other than the part

declared to be invalid.
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Presented in open meeting of the City Commission of the City of Marianna, and

read in full this the ' J¥ day of _Juhe 2004,

Passed by the City Commission of tae City of Marianne, Florida, this 1% day of

Tty 20dk

CITY OF MARIANNA

ATTEST:

The Florida Public Utilities Company accepts the term of said ordinance and does
hereby agree to-abide by the terms of the conditions of said ordinance.

- FLORIDA PUBLIC UTILITIES COMPANY

BY: CLfM

[ PR SR S

Its: S R wm?yr,stm*;ﬁna
Date: pr/ {,j W / ﬂ Q
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