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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Petition for Approval of Special Gas
Transportation Service Agreement with
Florida City Gas by Miami-Dade County
Through the Miami-Dade Water and
Sewer Department

Docket No.: 090539-GU
Filed: March 18, 2011

S T S A

MOTION TO DISQUALIFY MIAMI-DADE WATER AND SEWER DEPARTMENT’S
COUNSEL AND WITNESS BRIAN P, ARMSTRONG AND TO EXCLUDE THIS
TESTIMONY AND, IN THE ALTERNATIVE, TO STRIKE TESTIMONY

Florida City Gas (“FCG”), pursuant to Rule 28-106.24, Florida Administrative Code,
hereby moves to disqualify Miami-Dade Water and Sewer Department’s (“MDWASD”) counsel
and witness Brian P. Armstrong (*Mr. Armstrong”) since MDWASD has impermissibly used
Mr. Armstrong as both an attorney and a witness in this proceeding in violation of the Rules
Regulating the Florida Bar, and to accordingly exclude this direct and rebuttal testimonies. In
the alternative, Florida City Gas moves to strike portions of Armstrong’s direct and rebuttal
testimony pursuant to Rule 1.140(f), Florida Rules of Civil Procedure, as being outside the scope
of the issues and otherwise as impertinent, immaterial, redundant, and scandalous. In further
support of this motion, Florida City Gas states:

L. INTRODUCTION

1. In this docket, the Commission is considering whether the 2008 Natural Gas
Transportation Agreement (“2008 TSA”) between FCG and the MDWASD, concerning FCG’s
transportation of natural gas to MDWASD’s facilities, should be approved.

2. At its Agenda Conference on October 26, 2010, the Commission considered the
threshold legal issue of whether the Commission had the jurisdiction to consider the 2008 TSA.

A copy of the transcript from the October 26, 2010 Agenda Conference, in which the
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Commission considered its jurisdiction to consider the 2008 TSA at Item Number 19, is attached
hereto as Exhibit “A.”

3. At that Agenda Conference, counsel for MDWASD, Assistant County Attorney,
Mr. Henry Gillman, introduced Mr. Armstrong to give MDWASD’s legal argument. Mr.
Armstrong appeared as “Special Counsel” and identified himself as an attorney and member of
the law firm of Nabors, Giblin & Nickerson, P.A.' Mr. Armstrong, and only Mr. Armstrong,
made MDWASD’s legal argument that the Commission lacked the jurisdiction to consider the
2008 TSA.?> Mr. Armstrong, and only Mr. Armstrong, offered MDWASD’s rebuttal legal
argument as well.> The Commission ultimately decided that it had the jurisdiction and authority
to consider the 2008 TSA in its Order Determining Jurisdiction, issued November 5, 20104 In
the subsequent order on procedure, none of the issues identified for this docket include any of the
legal issues decided by the Order Determining Jurisdiction’ MDWASD neither sought
reconsideration of nor appealed the Order Determining Jurisdiction.

4. MDWASD’s formal appearance of Mr, Armstrong as an attorney at the Agenda
Conference is consistent with his prior involvement in the case. In June 2009 Mr. Armstrong
called FCG’s counsel and represented that MDWASD still wanted to proceed with the
Commission approving the 2008 TSA. In those communications, he specifically referred to
MDWASD as “My client” and the context and tone of these communications, including his
presentation of a draft petition, clearly indicate that MDWASD was using his services as an
attorney. See the attached Exhibit “B.” In the subsequent meeting involving the parties and

Commission Staff on March 3, 2010, MDWASD’s representatives included Mr. Armstrong who

See Exhibit A, P. 3, lines 15-18.

See Exhibit A, p. 3, line 21 through p. 8, line 12.

See Exhibit A, p. 19, line 12 through p. 23, line 4.

" Order No. PSC-10-0671-PCO-GU.

~ Order No. PSC-10-0730-PCO-GU. (Dec. 13, 2010), Order Determining Issues for Hearing,
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was known to be and identified himself as an attorney., MDWASD’s utilization of Mr.
Armstrong as an attorney providing-legal counsel and representation to MDWASD has been
confirmed through discovery in this matter, Mr. Jack Langer, another MDWASD witness in this
docket and consultant to MDWASD, through his consulting firm, specifically retained Mr.
Armstrong to provide “legal advice” on behalf of Mr. Langer’s work for MDWASD. See
MDWASD Exhibit “C,” Response to FCG Production of Documents Request No. 6.

5. MDWASD’s reliance on Mr. Armstrong’s continuing service as an attorney for
MDWASD was demonstrated again most recently during an informal conference call of the
parties on March 11, 2011. The purpose of this meeting was to allow FCG to ask and receive
clarification regarding three Staff interrogatories. At the end of the call Mr. Armstrong launched
into a brief speech in which, like his prefiled testimony, he accused FCG of failing to provide
certain information and stated that FCG should not be allowed to provide such information“this
late” in the case. Mr., Armstrong asserted that MDWASD would file an appropriate motion to
strike such evidence. MDWASD’s two attorneys of record on the call were silent and did not
respond or make any comment in response to Mr. Armstrong’s promised legal motion by
MDWASD. The promise or threat of legal action is something that would be said by an
attorney, not a witness. ®

6. On December 29, 2010, MDWASD submitted the direct testimony of Mr.
Armstrong. In this testimony, Mr. Armstrong states that MDWASD asked him to “advise them
in its dealings with FCG.”” Mr. Armstrong then provides testimony concerning, inter alia: (a)
his policy recommendations to the Commission; (b) his belief that the 2008 TSA should be

exempt from Commission jurisdiction; (c) his comments regarding the testimony of other

¢ The Motion was filed through Mr. Armstrong's law firm on March 16, 2011, on behalf of the Miami-Dade
County Attorney.
7 See Armstrong Direct, p. 2, lines 12-14.




MDWASD witnesses; (d) his comments regarding documents provided by FCG and
Commission Staff, (¢) his view on the Commission’s discretion to approve the 2008 TSA; (f) his
belief that the “Incremental Cost Rates” identified by FCG in Exhibit JL-9 are inflated; (g) his
views on how the Commission should consider the funds FCG recovers under the Competitive
Rate Adjustment (“CRA"); (h) his views on FCG’s tariff; and (i} his opinion on what he believes
the Commission should do with regard to the 2008 TSA. In his testimony Mr. Armstrong
discloses his background as an attorney with utilities experience, but he does not state whether
his prefiled testimony is being offered as an expert or as an attorney for MDWASD. In the
absence of proffering him as an expert, he can only be considered a fact witness, especially since
there are no legal or policy issues identified in this case requiring expert testimony from an
attorney.

7. On January 28, 2011, MDWASD submitted the rebuttal testimony of Mr.
Armstrong. Although this testimony is couched as rebutting the direct testimony of FCG
witnesses Bermudez and Williams, his testimony is actually dominated by legal argument, In his
rebuttal, Mr. Armstrong: (a) suggests cross-examination of FCG witness Williams®; (b) offers
legal analyses on how the Commission should proceed’; (c) argues the applicability of other
Commission decisions with regard to the instant proceeding'’; (d) offers his opinion on the
behavior of FCG and its management'’; and (e) essentially argues a motion in limine to exclude a
hypothetical future filing by FCG in this docket.!?

8. These facts together conclusively demonstrate that before and after the filing of

direct and rebuttal testimony that MDWASD has used and continues to use Mr. Armstrong as an

8  See Armstrong Rebuttal, p. 2, lines 4-8 (“I would ask Mr. Williams to consider whether the Commission can

order FSG to refund, retroactively, revenue received over the past few years . . . .. )
° See Armstrong Rebuttal, pp. 2, line 9, through p.3, line 11.

' See Armstrong Rebuttal, p. 3, line 12, through p. 4, line 5.

'’ See Armstrong Rebuttal, p. 5, line 20, through p. 8, line 11.

12 See Armstrong Rebuttal, p. 8, line 17, through p. 9, line 19.



attorney and legal counsel to MDWASD. Mr. Armstrong has represented himself to FCG as an
attorney. He has formally appeared and acted before the Commissioners as an attorney. He
continues to act as counsel and to provide legal argument on behalf of MDWASD. MDWASD’s
utilization of Mr. Armstrong in this dual role, as both an attorney and as a witness is not
permitted. The only remedy to MDWASD’s conduct is to dismiss Mr. Armstrong both as a
lawyer and as a witness and to exclude his testimony.

II. ARGUMENT

9. The Rules Regulating The Florida Bar, Rules of Professional Conduct, govern
how attorneys conduct themselves in proceedings before tribunals as well as in certain other
contexts. Rule 1-10.1 states that all members of The Florida Bar “shall comply with the terms
and the intent of the Rules of Professional Conduct as established and amended by this [Florida
Supreme] court.” Mr. Armstrong is unambiguously a member of the Florida Bar and his
obligations as an attorney in good standing to follow such rules cannot be disputed, whether as
counsel or otherwise.

10. It is a matter of public record in this docket that MDWASD has introduced and
utilized Mr. Armstrong as a lawyer representing MDWASD at the Commission Agenda
Conference on October 26, 2010. This conduct as an attorney is consistent with his statements
and conduct in his communications with FCG counsel in June 2009, the Staff workshop in
March 2010, and the informal conference call on March 11, 2011. Notwithstanding
MDWASD’s use of Mr. Armstrong as an attorney, MDWASD has filed both direct and rebuttal
testimony of Mr. Armstrong.

11. Is MDWASD using Mr. Armstrong as a witness or a lawyer in this case, or is he
both? Subject to narrow and specific exceptions not applicable here, it is well settled that an

attorney can appear in a case only as an attorney or only a witness but never both. As is




discussed more fully below, Rules 4-3.4(¢) and 4-3.7 of the Rules Regulating the Florida Bar and
the authorities and caselaw construing these rules, require that the Commission disqualify
MDWASD’s use of Mr. Armstrong as both counsel and as a witness and strike his testimony. In
the alternative, MDWASD?’s prefiled direct and rebuttal testimony of Mr. Armstrong should be
stricken as improper testimony.

A. The Commission Should Disqualify Mr. Armstrong as Counsel.

12, Pursuant to Chapter 120, Florida Statutes, hearing officers in administrative
proceedings have the same power that courts exercise to disqualify a lawyer from representing a
party to the proceeding if that representation would be in violation of law or the Rules of
Professional Conduct applicable to lawyers.”® Rule 4-3.7(a), Rules Regulating The Florida Bar,
Rules of Professional Conduct, “Lawyer as Witness,” states as follows:

(a) When Lawyer May Testify. A lawyer shall not act as advocate at trial in
which the lawyer is likely to be a necessary witness on behalf of the client unless:

(1) the testimony relates to an uncontested issue;

(2) the testimony will relate solely to a matter of formality and there is no reason
to believe that substantial evidence will be offered in opposition to the testimony;
(3) the testimony relates to the nature and value of legal services rendered in the
case; or

(4) disqualification of the lawyer would work substantial hardship on the client.

13. The comment to Rule 4-3.7 states that “[c]Jombining the roles of advocate and
witness can prejudice the tribunal and the opposing party and can also involve a conflict of
interest between the lawyer and client.” It further states:

The trier of fact may be confused or misled by a lawyer serving as both advocate

and witness. The combination of roles may prejudice another party’s rights in the

litigation. A witness is required to testify on the basis of personal knowledge,
while an advocate is expected to explain and comment on evidence given by

¥ See Docket No. 090478-WS, Order No. PSC 10-0222-PCO-WS (April 7, 2010). See also Lee v. Fia. Dep't of
Ins, 586 So. 2d 1185, 1188 n. 3 (Fla. Ist DCA 1991); Prof"l Practices Council v. Green, DOAH Case No. 79-2275,
1980 WL 14909,




others. It may not be clear whether a statement by an advocate-witness should be
taken as proof or as an analysis of the proof.

In Scott v. State,'* the Florida Supreme Court stated that a purpose of Rule 4-3.7 “is to prevent
the evils that arise when a lawyer dops the hat of both an advocate and witness for his or her own
client, Such a dual role can prejudice the opposing side . . . .” In Alliedsignal Recovery Trust v.
Alliedsignal, Inc.,"® the Second District Court of Appeal noted that “the dual role could prejudice
the opposing party by bolstering the lawyer’s testimony for his client because it comes from an
advocate.” Regardless of whether there is any actual or perceived prejudice when the attorney
becomes a witness (not subject to an exception), the result is clear and direct — the attorney is
disqualified from the proceeding,.

14. Rule 4-3.7 clearly proscribes what MDWASD has attempted — using Mr.
Armstrong as both lawyer and witness. The policy reasons behind the Florida Bar’s prohibition
against such dual roles ring equally true in a proceeding before the Commission. Mr.
Armstrong’s attempt to wear two hats — one as the attorney for MDWASD, the other as a witness
who advocates various legal positions and offers his bolstering opinion on the evidence and
testimony of other MDWASD witnesses in the same proceeding — is precisely the justification
for such a prohibition contained in the comments to Rule 4-3.7, approved by the Florida
Supreme Court. The comment states that a “witness is required to testify on the basis of personal
knowledge, while an advocate is expected to explain and comment on evidence given by others.”
It further states that “[i]t may not be clear whether a statement by an advocate-witness should be

taken as proof or as an analysis of the proof.” That is exactly what MDWASD has attempted in

% 717 So.2d 908, 910 (Fla. 1998).

" 934 So. 2d 675, 678 (Fla. 2d DCA 2006).




this proceeding. The bright line in Rule 4-3.7 has been crossed by MDWASD and there is only
one remedy — complete disqualification.

15.  There is no dispute: MDWASD has had Mr. Armstrong appear in this docket as
an attorney for MDWASD. Mr. Armstrong was clearly retained as legal counsel. MDWASD
had him provide argument as legal counsel on behalf of MDWASD at the October 26, 2010
Agenda Conference. MDWASD has filed his direct and rebuttal testimony in anticipation of
being a witness for MDWASD at the final hearing in June. As recently as March 11, 2011, Mr.
Armstrong advocated for the exclusion of FCG evidence and asserted that appropriate legal
motions would be filed against such evidence. This dual role is contrary to the Florida Bar’s
rules and ethical obligations of attorneys. Accordingly, the only remedy is for the Commission
to disqualify Mr. Armstrong from further representation and participation on behalf of
MDWASD as an attorney .'¢

B. The Commission Should Exclude Mr. Armstrong as a Witness.

16.  As discussed above, Mr. Armstrong has appeared in this proceeding as an
attorney representing MDWASD, and yet MDWASD has now also proffered Mr. Armstrong as
witness through prefiled direct and rebuttal testimony. In disqualifying Mr. Armstrong as an
attorney the Commission should also disqualify and exclude him as a witness for the same

reasomns.

' Disqualification of Mr. Armstrong will not leave MDWASD without legal counsel as both Mr. Gillman and Mr.
Hope from the County Attorney’s office would remain as counsel of record.




17.  This dual role as lawyer and witness clearly and unquestionably runs afoul of
Rule of Professional Conduct 4-3.4(e), “Fairness to Opposing Party and Counsel,” which
provides:

A lawyer shall not:

(e) in trial, state a personal opinion about the credibility of a witness unless the

statement is authorized by current rule or case law, allude to any matter that the

lawyer does not reasonably believe is relevant or that will not be supported by
admissible evidence, assert personal knowledge of facts in issue except when
testifying as a witness, or state a personal opinion as to the justness of a cause, the

culpability of a civil litigant, or the guilt or innocence of an accused . . . .

Contrary to this rule, Mr. Armstrong offers his opinion on the factual testimony of other
MDWASD witnesses, he states his opinion on the credibility of the FCG witnesses, and he offers
his legal analysis on issues already decided by the Commission.

18.  Mr. Armstrong is not and should not be considered a “witness” as that term is
defined and understood by law. Section 90.604, Florida Statutes, states that “[{A] witness may
not testify to a matter unless evidence is introduced which is sufficient to support a finding that
the witness has personal knowledge of the matter.” Mr. Armstrong has not admitted any
personal knowledge of the events that led to the petition in this proceeding, other than in his
capacity and work as legal counsel for MDWASD. He does not testify to any personal
experience in the events associated with the 1998 TSA or the negotiation, drafting, review,
submission, or withdrawal of the 2008 TSA in either his direct or rebuttal testimonies. Since
MDWASD has not identified Mr. Armstrong as an expert witness and there is no legal or other
issue identified requiring expert legal testimony, his opinion testimony also falls outside the

scope of Section 90.701, Florida Statutes, which permits a lay witness to draw inferences or offer

an opinion “about what he or she perceived.”




19. MDWASD’s proffer of a witness lacking such personal knowledge or an expert 10
address issues requiring expert testimony is compounded by the self-serving witness bolstering
employed by this testimony. Florida courts have followed Rule 4-3.4(¢), holding that “[i]t is
improper for an attorney to give a personal opinion as to the justness of the cause . . . AL\
lawyer’s expression of his personal opinion as to the credibility of a witness, or his personal
knowledge of facts, is fundamentally improper.”'® Courts have further held that it is improper

for an attorney to attempt to bolster the credibility of his or her party’s own witnesses by offering

his or her personal opinion on the witness.'?

20.  As an attorney Mr. Armstrong’s testimony, like most of the testimony, violates
Rule 4-3.4(e) and the persuasive authority construing it. For example, Mr. Armstrong in his
Direct Testimony attempts to bolster the credibility of Mr. Shaffer this way:

Q. DOES MIAMI-DADE'S COST OF SERVICE WITNESS SAFFER AGREE
WITH THE POSITIONS OF MIAMI-DADE AS YOU HAVE JUST
EXPRESSED THEM?

A. Yes. Mr. Saffer testifies that he concurs in each of these positions based upon
his many years of service in many proceedings and in several states as a cost of
service expert. Mr. Saffer further presents evidence that the revenue derived by
FCG %ndcr the 2008 Agreement rates does indeed cover FCG's true incremental
costs.

In a example of multiple testimony violations, Mr. Armstrong is attempting to both acknowledge
his own lack of personal knowledge of the facts under the guise of “policy” testimony:

Q. MIAMI-DADE WITNESS HICKS HAS TESTIFIED THAT REGARDLESS
OF WHETHER THE COMMISSION APPROVES THE RATES IN THE 2008
AGREEMENT, THE COMMISSION SHOULD APPLY NEW RATES IT MAY
DETERMINE ONLY PROSPECTIVELY FROM THE DATE A COMMISSION
ORDER BECOMES FINAL. DO YOU AGREE WITH HIS PROPOSAL AS A
MATTER OF GOOD POLICY?

Y7 Servis v. State, 855 So. 2d 1190, 1194 (Fla. 5th DCA 2003).

Muhammad v. Toys “R” Us, Inc., 668 So. 2d 254, 258 (Fla. 1st DCA 1996).
See Servis, 855 So. 2d at 1194-95.

Armstrong Direct Testimony, p. 18, lines 15-22.

3 3 >
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A. Yes. Mr. Hicks proposes that if the 2008 Agreement and associated rates are

not approved that they should remain in place at least until a new rate is

established. Therefore, he proposes that the Commission order FCG to refund the

payments which Miami-Dade paid to FCG, under protest, in excess of the

payments which would have been required under the rates in the 1998 Agreement,

Amendment to the 1998 Agreement and the 2008 Agreement which arc all

identical rates. I concur with Mr, Hicks that based on the facts presented by

Miami-Dade and a simple matter of equity, FCG should be required to refund

such over-payments to Miami-Dade !
Various Florida courts have reversed lower tribunals for permitting attorneys to offer opinions on
evidence, testimony, and witness credibility during closing arguments.”> A brief review of Mr.
Armstrong’s direct and rebuttal testimonies show that his testimony is comprised of his opinion
on the case, his legal analysis of matters before this Commission, including matters previously
decided by this Commission,” his commentaries and support for MDWASD’s witnesses, his
comments on the credibility of FCG’s witnesses, and inflammatory accusations against FCG.
Attorneys who try to be witnesses in the same case are clearly prohibited by Rule 4-3.4(e) and
Florida courts. In fact, Florida courts have warned trial judges to take appropriate measures to
prevent lawyers from such a dual role during closing arguments.?* If such opinions are improper
by lawyers during closing, they cannot become proper by dressing up the lawyer as a witness.

21.  There is no current rule or caselaw authority that authorizes an attorney to

simultaneously make these kinds of statements regarding evidence, witnesses credibility, legal

analysis, friendly bolstering, and other such non-fact-based testimony as MDWASD has prefiled

2L Armstrong Direct Testimony, p. 29, line 16 through p. 30, line 6.

2 See Servis, 855 So. 2d at 1197 (reversing and remanding conviction based on prosecutor’s stating personal
opinion during closing argument); Muhammad, 668 So. 2d at 258-59 (reversing and remanding matter for new trial
because of the collective import of counsel’s personal injections, and irrelevant and inflammatory remarks); Pippin
v. Latoskynski, 622 So, 2d 566, 569 (Fla. 1st DCA 1993) (reversing and remanding for new trial based, in part, on
counsel’s expression of personal outrage).

B At pages 4-7 of his Direct Testimony, Mr. Armstrong’s testimony concerns the issue of the Commission’s
jurisdiction to approve the 2008 Agreement, which the Commission previously decided in its Order Determining
Jurisdiction,, Order No. PSC-10-0671-PCO-FU (Nov. 5, 2010). Miami-Dade neither sought reconsideration nor
appealed the Order Determining Jurisdiction.

¥ See Muhammad, 668 So. 2d at 259 n.1.
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in this matter through Mr. Armstrong’s testimony. To the contrary, Florida law is clear that such
conduct by attorneys is to not be tolerated by any tribunals including this Commission acting in
its quasi-judicial capacity under Chapter 120. Accordingly, given his dual role as an attorney
and witness, the Commission should not permit MDWASD to offer Mr. Armstrong’s testimony
and the only appropriate remedy is for MDWASD’s witness Mr. Armstrong to be disqualified

and excluded as a witness in this case.”

C. The Commission Should Strike Portions of Armstrong’s Direct and Rebuttal

Testimonies.

22. In the event the Commission does not disqualify and excludle MDWASD’s
witness, Mr. Armstrong, and his testimony, FCG respectfully requests that it strike portions of
Mr. Armstrong’s direct and rebuttal testimonies, While Rule 28-106.204, Florida Administrative
Code, provides for the filing of motions, it does not specifically set forth the grounds upon which
a motion to strike may appropriately be granted. Section 120.569(2)(g), Florida Statutes,
provides that “[i]rrelevant, immaterial, or unduly repetitious evidence shall be excluded, but all
other evidence of a type commonly relied upon by reasonably prudent persons in the conduct of
their affairs shall be admissible, whether or not such evidence would be admissible in a trial in
the courts of Florida,” Rule 1.140(f), Florida Rules of Civil Procedure, provides that a party may
move to strike or the court may strike redundant, immaterial, impertinent, or scandalous matter
from any pleading at any time. This Commission has followed Rule 1.140(f)’s requirements in
considering motions to strike testimony of witnesses.?S In addition, the Commission has stricken
testimony that is beyond the scope of permissible testimony.> Presiding officers in Commission

proceedings have significant discretion when ruling on motions to strike testimony, but the party

 While exclusion of a witness may seem to be a harsh result, such exclusion does no disservice to MDWASD.
MDWASD has four other witnesses in this case, including two county employees who were involved in the process
associated with the 2008 TSA, the County’s outside consultant who was also involvedin the 2008 TSA process, and
a cost of service witness to address the cost and other financial issues in this case.

% See Docket No. 971220-WS, Order No. PSC-99-1809-PCO-WS (Sept. 20, 1999).

T Order No. PSC-06-0261-PCO-TP (March 28, 2006).
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filing testimony has an obligation to show that the testimony is legally proper upon a challenge
by another party to the case.®

23.  As discussed above, Mr. Armstrong has appeared in this proceeding as
MDWASD’s attorney. As a preliminary matter, it is not clear from his testimony whether
MDWASD is relying on Armstrong as a lay witness or expert witness. To the extent he appears
as a lay witness, the Commission should strike Mr, Armstrong’s testimony because he was not a
fact witness to the issues before this Commission and therefore lacks personal knowledge,
pursuant to Section 90.604, Florida Statutes. Further, his testimony is in the form of an opinion,
and pursuant to 90.701, Florida Statutes, a lay witness is only permitted to offer opinion
testimony based upon “what he or she perceived” and if such opinion testimony will not mislead
the trier of fact to the prejudice of the objecting party, and the opinion does not require a special
knowledge, skill, experience or training. Mr. Armstrong’s testimony is almost entirely his
opinion on the evidence presented in this petition, and the quality and competence of evidence,
friendly self-serving bolstering of MDWASD witnesses testimonies, legal analysis and rebuttal
to the Commission’s Order on Jurisdiction, and other inflammatory and outrageous opinion
testimony regarding FCG’s motions and actions that are prejudicial and highly inappropriate for
testimony before this Commission.”® Together, the Commission should strike Mr. Armstrong’s
direct and rebuttal testimonies pursuant to Rule 1.140(f) because these portions are outside the
scope of the issues in the case and are redundant, immaterial, impertinent, and/or scandalous, for

the reasons that follow.

% See ld

*® FCG is aware that, in past decisions, the Commission has permitted some lay witness opinion testimony that may
not be based on personal knowledge, and has further allowed some expert witness testimony that may appear to be
beyond the expert’s purview. In those decisions, the Commission has generally concluded that it is in the position to
view particular testimony in toto with all other record evidence in reaching its decision. See Docket No. 060658-EI,
Order No. PSC-07-0270-PCO-EI (March 30, 2007). However, FCG will demonstrate that Mr. Armstrong’s
testimony is so infected with irrelevant, immaterial, impertinent, redundant and scandalous matters that it must be
stricken from this docket and Commission consideration,
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1, Mr. Armstrong’s Direct Testimony.

(a)  Policy recommendations to the Commission
24. At pages 2-4, and pages 29-30, MDWASD offers Mr, Armstrong’s “policy
recommendations” to the Commission regarding the 2008 TSA. Mr. Armstrong’s policy
recommendations to this Commission are irrelevant to the instant proceeding and should be
stricken. This is not a case of general applicability where the Commission is going to be setting
policy affecting all natural gas public utilities. Moreover, this testimony is not based on personal
knowledge or testimony that can aid the Commission in rendering a decision. Therefore, this
testimony should be stricken as irrelevant pursuant to Section 120.569(2)(g) and Rule 1.140(f).
(b) Reargument of Jurisdictional Issues
25. At pages 4-7 of his direct, MDWASD has Mr. Armstrong testifying in response to
the following question: “Do you believe the 2008 Agreement should be exempt from
Commission consideration under the Rule you mentioned?” Mr. Armstrong’s testimony
concerns the issue of the Commission’s jurisdiction to approve the 2008 TSA. However, the
Commission, in its Order Determining Jurisdiction, issued November 5, 2010, ruled that it had
jurisdiction to consider the 2008 TSA pursuant to these statutes and rules.”® Any objections
MDWASD may have to this legal determination may be appropriate for an appeal but not the
evidentiary hearing, especially since there are no legal jurisdictional questions identified for
hearing. Mr. Armstrong even admits that the Commission has already decided this issue, stating:

Although the Commission has issued an order finding that it has jurisdiction to
address the 2008 Agreement and that Miami-Dade is not entitled to an exemption,

* Order No. PSC-10-0671-PCO-GU.
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these unique facts presented in an agreement between a government-owned

utility, like Miami-Dade, and an investor-owned utility, like FCG, should be

considered by the Commission when deciding whether to approve such an

agreement.”!
It is simply not appropriate for MDWASD to offer a witness to testify on a purely legal issue
especially when there is no legal jurisdictional issue in the case. Further testimony and argument
on this issue, after the Commission clearly disposed of it in a previous Order, is improper.
Accordingly, the Commission should strike any and all portions of Armstrong’s testimony
concerning the Commission’s jurisdiction to consider the 2008 TSA, as outside the scope of the
case and irrelevant, impertinent, and scandalous pursuant to Section 120.569(2)(g) and Rule
1.140(f).

(c) Comments regarding the testimony of other MDWASD witnesses

26, MDWASD has Mr, Armstrong testify at numerous points about the testimony of
the other MDWASD witnesses. For example, at pages 7-10 of his direct, Mr. Armstrong
comments on documents that were analyzed by MDWASD witnesses Ruiz and Hicks. He
continues to reiterate Ruiz’s testimony at pages 12-14 of his direct. At page 18, he testifies that
MDWASD witness Saffer agrees with the position of MDWASD as he (Armstrong) has
expressed. At pages 20-23, his testimony is duplicative of other MDWASD witnesses. At
pages 29-30, he testifies that he agrees with the testimony of MDWASD witness Hicks. And at
pages 30-31, Mr. Armstrong summarizes the testimony of the other MDWASD witnesses with
regard to their position regarding the 2008 TSA.

27.  These portions of MDWASD’s testimony offer little more than Mr. Armstrong’s

rubber stamp of approval to the testimony of other MDWASD witnesses. Mr. Armstrong’s

recanting of their testimony is redundant and impertinent, and should thus have no bearing or

' Armstrong Direct Testimony, p. 5, lines 13-18.
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influence on the Commission’s decision.** It is self-serving. It is friendly bolstering by a
witness with no personal knowledge. FCG requests that the Commission strike these portions of
MDWASD’s testimony of Mr. Armstrong as being irrelevant and unduly repetitious pursuant to
Section 120.569(2)(g) and Rule 1.140(f).

(d) Comments regarding documents provided by FCG and Commission
Staff

28. At pages 10-14, 16, 18-20, 24-25, and 27-29, MDWASD has Mr. Armstrong
opine on documents provided by FCG and Commission Staff in this proceeding. This testimony
again echoes the testimony of the other MDWASD witnesses who also discuss these same
documents but based upon their experience with them. Mr. Armstrong’s opinion on these
documents is irrelevant and impertinent to this proceeding. It is again cumulative and is further
support for the testimony of the other MDWASD witnesses. Accordingly the Commission
should strike these portions of his testimony as being irrelevant and unduly repetitious pursuant
to Section 120.569(2)(g) and Rule 1.140(f).

(e) Views of the CRA, the Tariff, and what the Commission should do
with regard to the 2008 TSA

29. At pages 16-18, 20-23, and 23-24, Mr. Armstrong offers his opinions and views
on the Competitive Rate Adjustment (“CRA”), FCG’s Tariff and, ultimately, that the
Commission should approve the 2008 TSA. MDWASD offers Mr, Armstrong’s biased and one-
sided views of these controlling documents, stating, for example, that based on his own
calculations under the CRA, “it is clear that FCG has been collecting a large windfall of

533

hundreds of thousands of dollars each year. Again, as a lay witness without personal

knowledge, Mr. Armstrong’s opinion on these documents and issues is irrelevant, unnecessarily

32 See Rice-Lamar v. City of Ft. Laurderdale, 853 So. 2d 1125, 1133-34 (Fla. 4th DCA 2003) (holding that a
motion to strike under Rule 1.140(f) should be granted “if the material is wholly irrelevant, can have no bearing on
the equities and no influence on the decision.”).

# Armstrong Direct, p. 18, lines 7-10.
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cumulative, and impertinent to this proceeding. Accordingly the Commission should strike these

portions of his testimony pursuant to Section 120.569(2)(g) and Rule 1.140(f).

® Scandalous material

30. At numerous points in his direct testimony, Mr. Armstrong makes scandalous

accusations against FCG that are unprofessional, unnecessary, self-serving, and not probative of

any issue in the case. The Commission should not allow a MDWASD witness to make such

impertinent and scandalous accusations and should strike them. For example:

Page 9, lines 2-14: Mr. Armstrong states that “[i]nexplicably, FCG suggests that its
‘O&M Expenses’ have increased,” and later accuses FCG of changing its method for
calculating its incremental operating cost;

Page 13, lines 12-21, Mr. Armstrong accuses FCG of engaging in “bad acts” including
FCG’s allegedly “incredible claim to Miami-Dade that the 2008 Agreement is null and
void” because of the delay in Commission consideration, accusing FCG of
“mismanagement”;

Page 17, lines 5-18, Mr. Armstrong analyzes the cost of service in light of the CRA, and
opines that that the calculation “is highly inequitable for FCG’s customers and an
unjustified windfall to FCG”;

Page 22, lines 10-22, Mr. Armstrong attempts to frame the issue with regard to the Tariff,
while ignoring MDWASD’s own confirmation and giving of express warranties that its
service is subject to and in compliance with the tariff, by stating, “FCG failed to comply
with its obligations and responsibilities to this Commission and to Miami-Dade under the
KDS Rate Schedule. If FCG management and counsel identified the wrong rate
schedule, if FCG entered a service agreement with Miami-Dade but failed to comply with

special condition 4 or the requirements of section | of the Rate Schedule relating to the
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distribution charge, is Miami-Dade to be held culpable? Is Miami-Dade to be forced to
pay FCG higher rates if FCG is guilty of these transgressions? Is FCG to be permitted to
escape the obligations and responsibilities it agreed to perform in the 2008 Agreement
and which were incumbent upon it to perform under the KDS Rate Schedule, and instead
be permitted to select another rate schedule to charge Miami-Dade, unilaterally, and in
direct conflict with its KDS Rate Schedule which provides that the customer, in this
proceeding, Miami-Dade, shall make the selection?”;

Page 25, lines 9-18, Mr. Armstrong states, “FCG’s response to Miami-Dade’s very first
interrogatory in this proceeding tells the entire story. FCG has not fulfilled its obligations
to this Commission or to Miami-Dade under its KDS Rate Schedule. FCG has acted in
total disregard of the requirements of its own tariff. FCG failed to perform the
incremental cost of service study required by the KDS Rate Schedules which FCG
selected and included in the 2008 Agreement. Even after Miami-Dade was forced to take
the unusual step to file the 2008 Agreement for approval, FCG remained obstinate in its
refusal to do what this Commission, through FCG’s authorized tariff, requires. Miami-
Dade should not be forced to suffer from such outrageous conduct and mismanagement
by FCG™;

Page 26, lines 24-25, Mr. Armstrong accuses FCG of violating its own tariff obligations;
Page 27, lines 18-21, Mr. Armstrong states, “I am truly surprised by this response, Based
upon my 25 years of experience advising and managing both public and private utilities,
it is inconceivable that FCG would exercise such nonchalance in entering a long-term gas
transportation agreement with its largest natural gas transportation customer”; and

Page 28, lines 9-25, Mr. Armstrong accuses FCG of failing to reexamine its cost to serve

Miami-Dade, which is states is “shocking[,]” and further states that, in what he considers
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“is perhaps most disturbing, FCG admits that its cavalier attitude toward calculating the

cost it has incurred and will continue to incur to serve Miami-Dade is founded upon its

ability to recover any costs above the amount Miami-Dade pays from FCG’s other

customers through the CRA mechanism. This is unacceptable conduct and reflects poor

management.”
These comments are comprised of nothing more than accusatory rhetoric that is intended to
evoke an emotional response as opposed to the recitation of facts, of which he has no personal
knowledge. Moreover, he has apparently failed to read the documents he questions, especially
when MDWASD has made affirmative statement of compliance and warranted its conduct. This
testimony is also irrelevant as well; it serves no purpose in this proceeding other than a cheap
attempt to discredit FCG through name calling. The comments do not assist the Commission in
arriving at a decision in this matter, and should be stricken as scandalous, irrelevant and
impertinent pursuant to Section 120.569(2)(g) and Rule 1.140(f).

2. Mr. Armstrong’s Rebuttal Testimony

31. MDWASD’s rebuttal testimony of Mr. Armstrong is dominated by legal
argument and additional scandalous statements. The Commission should strike this rebuttal
testimony under Rule 1.140(f) as well for the following reasons.

(a) Cross-examination of FCG witness Williams

32. At page 2, lines 2-8 of his rebuttal, Mr. Armstrong, in commenting on FCG
witness Williams’ direct testimony, states:

I would ask Mr. Williams to consider whether the Commission can order FCG to

refund, retroactively, revenue received over the past few years from the FCG

customers through the CRA mechanism if such revenues were above FCG’s costs

and/or the receipt of such funds was not justified.

The Commission should not permit MDWASD, through Mr, Armstrong’s rebuttal testimony, to

cross or to suggest cross examination of another witness. That is the role of MDWASD’s
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attorneys, not its witnesses. Further, there is no relevance to testimony that suggests a question
of another witness. The Commission should strike this portion of Mr. Armstrong’s rebuttal
testimony pursuant to Section 120.569(2)(g) and Rule 1.140(f).
(b) Legal analyses and suggestion on Commission procedure

33. At page 2, line 9, through page 3, line 11, Mr. Armstrong suggests how the
Commission should proceed in this docket, and the ramifications of a ruling that is negative to
FCG. MDWASD’s attempt to influence this Commission, by having Mr. Armstrong suggest the
appropriate procedure for considering particular allegations in this case, is completely irrelevant
and should have no influence on this Commission’s decision. Mr. Armstrong’s testimony in this
section is scandalous and inflammatory, as it repeatedly accuses FCG of mismanagement based
upon his own limited knowledge of the facts and self-serving spin. The Commission should
strike this portion of Mr. Armstrong’s rebuttal testimony pursuant to Section 120.569(2)(g) and
Rule 1.140(f).

(c) Argument of other decisions of the Commission

34, At page 2, line 25, through p. 4, line 5, MDWASD offers Mr. Armstrong’s
arguments on the applicability of several decisions of the Commission to the instant proceeding.
This is pure legal argument disguised as testimony. The parties will have the opportunity to
make legal argument and discuss the applicability or inapplicability of past Commission and
court precedent in the post-hearing briefs. The Commission should not permit MDWASD to
make such an argument through Mr. Armstrong’s testimony. The Commission should strike this
portion of Mr, Armstrong’s rebuttal testimony as being irrelevant, impertinent, and immaterial,

pursuant to Section 120.569(2)(g) and Rule 1.140(f).
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(d) Opinion on the behavior of FCG’s management

35.  Mr. Armstrong makes numerous scandalous statements concerning the behavior
of FCG’s management. He states that that William’s testimony concerning FCG’s attempts to
terminate the Amendment to the 1998 Agreement “defies belief”* He further states that, in his
opinion, FCG’s recovery under the CRA “constitute[s] an abuse of those customers . . . ,” and
further states that “[t]his abuse should be considered by the Commission when evaluating how to
respond to FCG’s numerous admissions of bad management, mistakes, flawed analyses, and
omissions with regard to Miami-Dade and the 2008 TSA.”¥* He continues to accuse FCG of
“abuse” of its customers, as well as mismanagement and violations. He then, in a self-serving
statement, says:

I can think of no reasonable explanation for such path and the corresponding

mismanagement, admitted by FCG, which would permit FCG to retroactively

recover from other customers phantom costs in such a manner as would violate

the prohibition against retroactive ratemaking.3 6
As argued in relation to scandalous material contained in Mr. Armstrong’s direct testimony, this
type of testimony is inappropriate and improper. The Commission should not tolerate such
inflammatory tone and language. This is opinion testimony outside the purview of even an
expert witness that serves no probative value for the Commission’s analysis of the facts or law.
There is no evidentiary basis for such inappropriate language or charges. These comments by
MDWAD’s witness do not assist the Commission in arriving at a decision in this matter, and

should be stricken as scandalous, irrelevant and impertinent pursuant to Section 120.569(2)(g)

and Rule 1.140(f).

* Armstrong Rebuttal, p. 6, line 10,
¥ Ammstrong Rebuttal, p. 6, lines 10-16.

¢ Armstrong Rebuttal, p. 8, lines 7-11.
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(e) Hypothetical motion in limine

36. At pages 8-9 of his Rebuttal, Mr. Armstrong argues that the Commission should
preclude FCG from filing any incremental cost of service information or study. He goes so far as
to state:

It is my opinion and experience in utility regulatory matters, generally, and before

this Commission, specifically, that Commission precedent and notions of

procedural due process and fairness requires that FCG be foreclosed from

attempting to provide such information at the hearing to be held in this
proceeding.®’
MDWASD again offers Mr. Armstrong’s legal argument as well as his opinion on Commission
procedure, which is improper.

37.  What is more outrageous is that MDWASD, through this rebuttal testimony, is
asking this Commission what is tantamount to a motion in limine, to exclude evidence that has
not been presented by FCG. This is indicative and demonstrative of why the Commission should
disqualify Mr. Armstrong and strike his testimony: he now purports to appear on behalf of
MDWASD as a “witness,” masquerading as an unqualified expert offering the Commission legal
advice. This “testimony” that is actually legal argument is at best premature, and at its core
designed to prejudice FCG’s ability to get a fair hearing. This testimony does not aid the
Commission in making a decision in this docket, is irrelevant, and should be stricken in
accordance with Section 120.569(2)(g) and Rule 1.140(f).

38.  Based on the foregoing and in the alternative, FCG respectfully requests that the

Commission strike the above-referenced portions of MDWASD’s witness Mr. Armstrong’s

direct and rebuttal testimonies, pursuant to Section 120.569(2)(g) and Rule 1.140(f).

37 Armstrong Rebuttal, p. 9, lines 15-19,
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III. CONCLUSION

39. Based on the foregoing, FCG respectfully requests that the Commission reject
MDWASD’s attempt to have Mr. Armstrong appear in this docket as both a lawyer and a witness
and disqualify Mr. Armstrong as both attorney and witness in this proceeding, in violation of
Rule 4-3.7(a), Rule 4-3.4(¢) of the Rules Regulating The Florida Bar. In the alternative, FCG
respectfully requests that the Commission strike portions of Mr. Armstrong’s direct and rebuttal
testimonies for being in contravention of Sections 90.604 and 90.701, Florida Statutes, and for
being impertinent, irrelevant, immaterial, redundant and scandalous, pursuant to pursuant to
Section 120.569(2)(g), Florida Statutes, and Rule 1.140(f), Florida Rules of Civil Procedure.

Respectfully submitted this 18" day of March, 2011.

.,

Floyd R. Self, Esq., B.C.S. . __
Robert J. Telfer 111, Esq.

Messer, Caparello & Self, P.A.
2618 Centennial Place
Tallahassee, Florida 32308

Tel. 850-222-0720

Fax. 850-558-0656

Shannon O, Pierce, Esq.

AGL Resources Inc,

Ten Peachtree Place, 15" Floor
Atlanta, GA 30309

Tel, 404-584-3394

Counsel for Florida City Gas
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CHAIRMAN GRAHAM: ‘tem .9. Ms. Williams,
vau'ire up.

MS. WILLIAMS: Good mosning, Conmissicners.
Anna Williame on tehalt of Commisgion Statf.

iter 19 is Staff's recommendation addressing
the thrushold lagal issue in Docket C90539-GU ot whether
the Uemmisgicn hns autherity te apnrove the 2008 Special
Gas Transportation Scrvice agrecment botween Florida
Coty Gus ans: Miani-Cade Water and Sewer Deparinent.
Stafi beliosves that the Conmission doces have zuthority
to cousider this agreoment.

Represerntatives L[rom Florida City Gas and
M.iami-Dade County are available, and Staff is also
avaiiaile, should you have any quustions.

CHATIRMAN GRAHAM: Fhank you, Ms. Wililams,

Let's start with Florlda City -Gaa. Any
opering uwonments?  Yes, sir.

MR. SELF: Thank you, Mi. Chairwman. Floyd
feili wf the Messer, Ceparcllo & Self Law Firm, appearing
s hehalfi of Florida City €zs. Also with re is Shannon
Greras, whe 32 Senicor Coungel with AGL Resourees, an
atfiliate or Vlorida City Gas.

My, Chailzmat, we agree with the Stafll rec -
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pMeus mEee  We agres with tho Staff recommendstlen, and
it might bo nore efficient if Miami-Dade wowld speak,
and then I would provide any response thal may be
nEvessary.

CHAIRMAN GRAHAM: They'rec next., Miami-Dade.

MR. ARMSTRONG: Thunk you, #r. Chair. And
congratulations on your voie.

CHAIRMAN GRAHAM: Thank you, sir.

MR. ARMSTRONG: Fest »f luck o you. I do,
will go out ¢f order with the provision, and I know the
Ceomrmission will &llew me to e able to address FCG's
arguments, Lf they differ from my owrn.

CHAIRMARN GRAHAM: ~ip, I 3jusgt need your name
for the record, please.

MR. ARMSTRONG: Sure. Tu's drian P,
armstrony, Law Firm ol Habors, Gibilin & Nickerson,
appearing today ze speciszl eounsal for Miami-Dadn
conrity.

CHAIRMAN GRAHAM: VPlease continua:

MR. ARMSTROHG: Thank you.

Commissioners, to Miami-Dade this is a simplce
issue. This Cormission has & rulce which exempts
coatracts boatween a municipal utility and a3 rogulated
atility from its jurisdiction. Orly thres things dre

nucessary for the exemption to apply: A aontrast, a
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cegulated pubiic utility and a municipal utility. These
three things exist in the case bafore you itoday.
wiami-bDade is a special pelitical subdivision
in Florida explicitiy gstablished and recognized in
ilorids's Constitution., Miami-Dade's charter ami the
rlorias Constitution recognive Mizmi-lads's spacial
Sharacter @3 A goverrment entitlad te all powers and
leges of any Florida menicipality, which would

L AENT

Lude
e

includge aprlicable exempticons., Staff flaes no

senrt or Sommission pressdent that addresses the rule
bafore you and the exemption that it providesz for the
Miani ~-Dade/FCG contract, yet Stalf's recommendation
aypuars Lo go out of ity way to assert durisdiction oveyr
thig contvact,

Why? In mestings with Miami-bade
representutives, Staff has reminded Miami-Dade that it
must rrotect the financial iavegrity of the utilities
wihirh thic Cemrission rogulaztes. Fine. What about the
coeremers oFf MiamioDade, Flosida'sa largest iocal
gousrnmenty

What is before you is a contract that FC&G and
“iomi-Dade signed, FOG's president and Miami-Dade's
mayor siared it,  Miami-lade wishes to be cleary we do
not want the Cummission to make FCG's other austomers

pmy apybRhing S a result of oury contract with FCG.
7
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The conb:acl al lasue in this proweeding is
exenpt from your jurisdiction, and this exemp:ion should
not be construad 2o harm FCG's other custemers at all.
We emphasise this fact because Stall has focused on a
potential adverse lmpect on thoze ovher custemers which
Stett prosunes wonlad docur 11 the Commlasion dous not,
ric el this contract.  Thare should be no adverse impact
on otlier CusSLOmuTs.

This Commigsion can deny FCG racovery and
rates oif any contract expense whiah the Coreission dasms
unteasenable or imprudent. FCG's sharcholders absorh:
digziicwsd expenses in oveory ruie cagse filed with this
Conn i e ol

The same concspt shouid hold Lrue as & result
ol the contract before you. In FCG's next rate case, il
the evidence shows that FOG shuld have bargaincd for a
nigher contract prive Yor Miami-Dade, this Comnmission
snould impute additional rovenue te FCE's revenues. You
ae: Lhls ali zhe time undder similar circumstancees in ratwe
SEECE .

The botiom lineg, this Commission is not
reguivad to aliow UG to recover the difference from
othey customers. FCG shureholders should aboorb the
differvuce, 37 any. On lnis point, vou, Cummissioners,

sitculd slso rnow Lhatl FCG originally illed this contract

FLOKIDS PURBLLG SERVICE COMRILZION
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with vhe Commission in an application which incluaded
FCG's zsszrtion that the contract price covered its coegt

of service. FCG then changed its mind sftar discussions
with Stafif and inforned Staff that the contract price
will yeosult in revenue bwlow its insranental cost of
service. Bult under oath and in response Lo Miami-Dade's
interrogatlories, FCG has now admitted that ic never

comvitated any incremental cost of servies study et all.

This le ono surprisc to MiamioDade, as the incremsntal

"

cost to muinrtain the short distribution lines used to
serve Miarmi-Dade, a portiun of whinzh Miami-Dade paid for
and contributed to FCU, would be far below the alleged
amst of servier whish FOC has ddentifisd teo date for
Civtr Cedand 28 an.

If you appreve Staft's rzoommondation, you'll
Lo interpreting your own rule in such o way that it is a
nullity.,  Staff is saying that the exemption ia the rule
iz trumped by this Conmission's gencral rate setting
autnority over FCG.  If this grgument iz true,
Mgl eonde an think ol ne contrect which woaled be
sxempt under staff'e interpretation of the rule's scope.

What, purposc dess the rula’'s exoemprion sarve
if Sraff's interpretation is govrest? There would be no
sxeTpiion availabhle to any contract hetween any

govermuant utility and a regulatsd public utiliny 1f
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Stalfl 'y interpretation holds,

o conciude, woi have ¢ contract signaed by
YOG s wrecident, Hank Lingintoitexr, binding FO6 to serve
Miumio-Dades at a dogignated rats.  FCG's arguments to
this Commission and its conflicting assertions as to
whettisr the contract srice covors itg incremental cost
of mervice, when it finally admitted to Miami-Dade and
Zo yon that 1t aid not even werform a typical
incrematinal cost of service study, leads only to the
zconclusicn that FOG simply wishes to use this Commission
and to zhuse the regulatory process to get a higher
price than ity own president agreced o.

Az a former genaral counsal ang senior vice
president of what was then Plorida's largnmst wator
atility, T represent Lo this Commission that no utility
zhould attemnpt to use this Commission in 2uch a way.

FCG o signed a contract with Miami-Dade, and & reputable
utility wovld iive by its terms.

Miami-Datie requests that this Conmission apply
ing rule and exempt Lhe POG/Miami-lade contract from PSC
jurtsaiction, ¢t the contract stand., Let FCG, 2
multimillion dellar utility owned by a huge nawltistate
utility conglomerate, bw bound hy the contracn toerms its
swn president sgreed to with Miamd-Dade's mayer and

governing body., Do net tzke oul of the pockets of
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Miami-Dade residents zny money in excess of the funds
wihich their clected repressntatives bargained for with
FCG. Do not force this Comalssion, Miami-Dade and FilG
Lo unnecassarily spoend signdficant funds, which would be
required Ii you send this ocage o a hearing, a likely
sppasl and the assoeaisved brief writirg, testincony
dratting, plsadings, discovery ard cther cnetg which
everyorr: i this room and ultimstely our custoners would
inicur,

kpply your rale, exempt the contract and we
are doine. Thank you, Commissioners. I appreaciate yoar
tine.

CHAIRMAN GRAHAM: Thank you, sir.

143

Gguestlon Lo Utarf.  The question nefore us,
the ouly guestion befors uz is do we have the authority
tou, Lo approve this agraement; correat?

MS. WILLIAMS: Yes, Chzsirmar, that's corract,

CHAIRMAN GRAHAM: (kay. Coravission board, do
ver RBayve sny gaestisng of Mizmi-Uade betore T ogat the
rep.y drom Flovids ity or from 3tafi?

Cunmissionay 3gOp.

COMMISSIONER SKOP: Thank you.

A guestisn for Etaff, With respact to the

issue hcfore us as te whether the Conmission has

Jurisdiction or authority to appirove tha 2008 agreencat
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betwaen ¥iami-Dade and Florida Uity 4as, what sre the

1

ramificacion= ¢f the Cammizsion adopting tlie Statf
caconmendat Lon?

MS. WILLIAMS: 7o ciarify, do you wean the
ramilications for this docket in particular or in
general?

COMMISSIONER SKOP: What are the ramifications
Lor this donket in general ol adopting the Statf
rovormandatics g Lo whathar the Commisdion has the
anLthicrity tn approve o contract that was executed
appurently two yoar: ago?

MS. WILLIAMS: #com -- as it should have been,
in stefi's opinion, &ll alonyg, when partiss cuter into
these Lyps of service contiacts with municipelities,
they wenld sti il by reguired o suwmit them for
Comrdasicn approval in acocrdancse with Rule 25-6.0341.

COMMISSIONER SKOP: Okay. So if tlre
Commissicn were to exercise its Juriadicticn ovar the
coni ruat, what would happen in tiwe avent that the
Comaisﬁinn Glidmatuly danted approval of ths contract?
What woula happen?

MS., WILLIAMS: CF e conmizsion ultimately
cenicd, if we found that we hed juriediction and then
wen? forwsrd and denied approval of the contract, @ither

the partics couid go back, renegotiats and come up with
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sacohing vhat mway e better to Lhw Commlsszion’s liking,
or tiw, tlepy could oontinus servics to Mismi-ade County
Ciview oue ovhovwise applicibls taritr rate.

COMMISSIONER SKOP: Okay. And I understand
that tho taridy rate, vhat's a separate Lssue, Agailn,
1t seesmrs 10 me, bagsed on what I've read, that the
vongract is below incremental cost hased on Staff's
analysis. Iz that ecorrscl, Ms. Kunmer?

MS. KUMMER: Hasad on the preliminnry noabers
that we've scen, sir, 1Y appears so, yes. But, again,
those are preliminary.

COMMISSIONER SKOP: Okay. all rignt. Thank
yveuns for that clarificatiorn.

I: the Commission were ultimately Lo dsny
spproval Y Lie contzast, again, the tension here is
~eomiesdan avisdiction 3@ we sgshould have jurisdiction,
but there's alse o potential legal issue regarding
enforceinent i a contract, a legally binding docement
that's outeide the jurisdisriorn of the Ccimission., o
we'ra kind o1 In the cross?ire batwesn, you know, should
we: gxercise jurisdicvion and ultimately deny approval of
thee controact?  oes that, in Staff's opinion, not
loprive Miami Dade of vhe benetits of its burgain ander
i kel Caing cOntract ?

MS. WILLIAMS: I'm sorry. Could you repeat

FLCRIDA PUBLIC SERVICE COMMISSION




)

£¥

i

Fiwr guest ton about --

COMMISSIONER SKOP: Assuming the, assuming the

Commisoicn has djurisdiction and the Commissicn adopts

wndation today, which is to exercise its

furisdiction to have suthori 0 approva or deny the
J0UE agreamnent, okay, which is twe years after the fact
that we're now getting invo ved in this, what would
Lappen ultimavely if the Conmissicr denied thoe contract
pecause the centract, in the Commission's viaow, as
¥s. Kummer hes mentionesd, Js currertly balow incremental
cost, which resclts in 2 crouss-subsidy te a certain
cluog of ratepayers? I think I'm saying this correstly,

The fallout guestion of that is that the
Vemmlssicn interiects Luself into 4 contract, which
coviensly there's ooncarvent jurmiediction hers, then --
and Jdenpies that contiact. I'm trylng to unrdderstand the
ramifivations to the axtent that if we deny th
centract, doos that not put Hlami-Dade in the position
of wifectiveliy denying Miami-Dade the benafit of tho
Largain it made whern [t enrecsd inte such ayrcement two
VanEs age?

MS. WILLIAMS: Thank you. o nave a better
urdesstanding now of what you're gatting at.

I think tiwe contrelling oase law, szpecifically

Chw M, Milloar & Sans Casze, dleponstrales whers the
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Surreme, Florida Suprome Zeurt derterninad thar contracts
made with regulated public utilities are nads subject to
the reserved power oif the ziate via the Public Service
Comnission Lo nake suie that raies ave et in the
Ferotit of wne oubl !0 intdézzst and for the wvublic

v L FAne,

had orderad a

e}

sr that cace, v Cummissio
utility to change ine rates that had been agreed te in a
privabte contract, and the Supreme Couri upheld the

.

Commission's doing that because this

9]

ommlission does
have the rowel arantad by the Legislature to look sut
fer that wubnlie interest,

COMMISSIONER SKOP: Ukay. And I'm not going
to dispute that we have that power or thatl juriscicticon.
But what I am looking at is we're now szkad 0o approve
rnr deny a conitract that's been in effext for at least
vws vears, 11 not more, depending open when it was
swoeuted, Do owe know the cxecution date of the
ot A rws OO aireemanty

MS. KUMMER: [ helieve it was in August of
2008,  Somepady can correct mu, i¥ IYn wrong.

COMMISSIONER SKOP: OQkay. So it's haen in
cffact tor a little bit over two yeard apparently,
aseurmliyg, =shidect to check., Okay.

1oyguess what I'm trying 1o, you ginow, hetore
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we leave, obviouasly, yvou kuow, there's a case ta be
macle:, as Staff has indicated in the Staff
recommanaation, the Commission has jurisdierion, TL we
eyormier vhat jerisdiction, I'm trying te gain a better
approciation of the benefits and peril, Cbvicusly we
desire to protect the ratepavers. Bub if we're
effectively intervening late in the game due to Florida
City Gas not providing us with a contrast to approve
antil voery late in fhe gams, then, you know, how do you
reecintile, you kncw, the twe instanoes?

T mesn, 10 T urniderstand Staff's analysis,
they're using Supreme Court precedent L0 come in and
vyump ary coontractual righus that the partiss may have
in & civil court of law, thereby oiving the Copmission
complete scope of Jjurisdistion on this, which seens Lo,
(f th= Coamizsiva waere te reject, ultimately reicect the
contract and deay it, Lhen it seemns to mwe that, you
briow, at lesct one party sulfors potentisl hara,

MS. KUMMER: T hesitate to jump in herco
pzoause I oam pot o lawyer, but from a parely practical
stundpoint this contract is nothling more than a customer
speci Pl rate sahedule,

COMMISSIONER SKOP: Gikuy.

MS. KUMMER: And that's the way T Preat it

trom my perspective, that it is 4 gpeacizl rate for this

FLORIDA PUBLIC SERVICE COMMISSICHW
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customer desiygned on thelr gpacifico circumstances.  And
de oaGhy Uhe Cemuisslon aliways approves ratas tor
~agulates ntilities. Mgain, that's net a legal
anezlysis, but fronm & tecinical parspoactive, that's how I
sua i,

COMMISSIONER SKOP: ('kay. What doss Staff
intend Lo do -- sad, again, genericalily, becauge this is
vorting cdown the poth - but with respect to Florida
Ty Gas pot oroviding the Commission with a contract
f¢r avproval uvntil twe years after ihe tact, how does
Starr intend to anaiyze or addrecs that fact in this
chain of evonis?

MS. KUMMER: i baliave at this point, & think
Wa. Wiiliarms could provably address it jmtrer than 1
~x5n, bhut they did submit the contrzct at the point it
was being, was up for renewal in 2008. It was
subsoguontly withdrawn., Fnd then Miami -- it is
Miani-Dade's petition to require that that contract that
was Withdarawn now he enforoaed,

S %t wasn't ihat the Comeissgion «- that the
LLiiity aidn'i present it tor gpproval; they did in a
cimety msnner.  But booesuse of the cther events that
bave raxen placs, we're now at Ulie point we are,

COMMISSIONER SKOP: All wxight. Well, &gadli,

looking at the £tarf rocomnendation, L vthink tne gist of

FLORLDA PURLLC SERVICE COMMISEIUN
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:x, beyand whal the Commission chocses to do Or not to
dn bore, smems Lo b & vaery compiicated legal issue of
How 1o preperly ba.ance bhe exoercise of thn Commission's
jarisdiction to protect ratepayers and ensure that the
contracy is one that is -~ hold on for ome saoand -- not
priced belew lnucremerital cost.

3t o the fiip side too, if the Conmisusion
were 0 Lake acticn: teo deny the contract, obvicusly that
seids the partiss bkach te ths, you knrow, negotiaiting
table, And argoably in a legal) sense, abseni tho
Commission bLeing invelved, that would inplicate a whole
difierent body of Jaw to which the Cornmission «doesn't
neve tjurisdistion.

Eat Lt gesms under che precedent ¢lved that if
whee ConreSalon has Jurisdiction ta approve conbtracis
botweern vtiliticos tnat are in the publiec intewest, thon

the Commission has sxclusive jurisdiction, in which case
the mobviastual remedies probably acen't golag teo b
avallable, Is that corract?
MS. WILLIAMS: Yes.
COMMISSIONER SKOP: Gkay. All right.
CHAIRMAN GRAHAM: Thank you, My, Tfkop.
COMMISSIONER SKOP: ‘Thank you.
CHAIRMAN GRAHAM: ‘'the, and the way 1'm louking

at thi=, the question that's befora ug is do we have the

FLOEIDA PDBLIC SERVICE COMMTSSION
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authority to, to approve this contraclt? And we sitill
hzve to hrmar from Florida City, bot from the things thal
I sne, we do have thai authority. We have to make sure
that, 1 guess our Sob s ve protect the ratepayers that
ars nat there, aad our ok is to make surs thar there i
a0 croge-subeidy that's out cherc where the ratepaysr is
qoing tc be picking up tor lost revenue that Miami-Dade
is not paying, or it ths rate is just too low. But
bators I continue, lel's hear from Mr. Sell.

MR, SEL¥: Thznk you, Mr. Chairman,

Conmissioner Skow, I think your fandamental
Jquestiong that you're going t¢ are richi on point. And
untortunately this is a difficult factual issue, but
don't lat that distract you frow the Florida
Legizlature's fundamentzl and primary policy decision
irhat this Commission has the exclusive and superior
Capisdiction ©o addresz the rates that Florida Ciry Gas
srqrane Lta customers,  And fdn this particslar
Zivciation, MismieoOade ¥ALOr ana Sowey geparimert fs, in
fact, a customer,

And T think the Commission -~ the Staff
reconmendation did a good job in kind cf connecting ehie
dais on the fall etfact, scopo and meaning of the
axspt bon that's in your rule, and that in fact ine

exerption for o manicipality cioes indeed relate back to

FLORIDA PUBLIC SERVICE COMMISSION
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the ract that exempt from the Commissicon's Jjurisdicticon
sre wuanicipal, elecrric and gas vtilities. Well, in
this particular cass, Miami-Dade is not an electric o
gas utiliiy. It's simply a customer of the
transpoitation servios.

And, again, looking at the plain language of
your rulwe, which talks about & commodity o product.,
Lhal Lhat's what's exempt, contracts tor &4 commodity or
predust with & municipaliiy.  And in this warticular
instance what you have is a trangportation service.
We're not selling them gas, we're not selling them
electricity. We're simply selling them the
trunsportation for the gas tiial they prrchase CLzewnera.

wWith respect to HMiami-Dade County's unique
statue az =z home rule charter under vhe Fisrida
Conaticution, again, a8 we point out in our brist and
the atatf s well addresses, within that authority in
the Fierida Constitution is an express recognition taal
that cremption «r thal eonstinviional autborlty 1is
sat §ent o chis Ceomulesion's Jurisdiction. 50 while
Miami- Dade County does, in facl, possess soms unique and
special pownrs, when it cones to pattars that are within
the jurisdiction of the Public Service Commission, the
antting of rares for public urilities, that autherity

:

i, i Yam, preeminent with bhis Commizsion.
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Ang in addivion to the Miller case that the
stalif discussed with you, Commissioner Skop, the Flarida
Pcwer Corporation versus Seminols County case in 1991 by
ithe Florida Suprema Coury, ! think alse roinforces the
fact that this Cornmission hes that exclusive and
superior zuthority to sadress rhese ihings.

N lot of the issucs thav Mr. Armstrong
addressed are matters that fortunately oir unfortunately
will be arddressed in -~ I thirk will beé Llie eventual
substantive hearing on whethar Or not tlie contract rate
is appropriate, and Li ir's not whiat happons after that.

Sn we would urge you tc adopt the staff r@#commendation.

Thizink you,

CHAIRMAN GRAHAM: Thiank you, Mr. Self,

What T plan on doing is letting staff finish
up, give Miami-Dadc and Mr. Armstrong time to roply and
then comce vack to the boaru.

starf.

S, WILLIAMS: Thank you.

Cormission otaff agroes with Florida City Gas,
a1l the statements that Mr., Self just made. In response
to Mr. Armstroung's svatements, again, 7 want to
emphasizae, and 1 think you have zlrecady made this puint
that we are c¢nly here e address the jurisdicticnal

igsua, If we do end up determining that we have

FLORIDA PUBLIC SERVICF COMMT3SION
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jurisdiction over the contract, in going rorward to &
hearing we will address all the issues raisad by the
parties here today.

bnd, cocond of a.s, statf's interprotztion of
fhe rule i pot that it's tryumped by the Cowmigaion's
guperal ratensking authority, but simply that it does
qatappsy in this situation to this coatract prosent
Fare.

CHAIRMAN GRAHAM: Toank you.

MS, WILLIAMS: That's all we hava.

CHAIRMAN GRAHAM: Mr. Armstrondg.

ia]
<
<
“
-

MR. ARMSTRONG: Thank you, HMr. Chal
vapee Biriet rebuttal polnts.

First, both stait and FCG ars absolataely
migintarproning the holding in the H. Millier & Scns
masa.  There arc threa vely ciear distincticns belween
thai case and this ore., That mase did not involve a
acvernment atility,  Thal case did not involve an
applicaniae rule of the Crarisnion that exempts the
conLrant that was AL laflUa, hers is no limitatlon, an
that. procesiing, regacding the vtility's anility to
recover Lte incremental cost of gervioe under 1l raves
thavt wore spproved. Ron2 of those sivuations apply, and
none of Lhose tacts apply in H. Willer & Soris, =0 1t

really 1= inapposiie and distinguishabla from this case.

FLORIDA EFURLIC ZERVICE COMMISSTON
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™e second polnt, Oommissiconers, it's 2asy to
provect ratepayers, It's easy. You do it all the time
in avary rate case. If KUG signed a contrant where Lhey

sqroesi toe pay a million dollars, which is the amcunt at

Sarm

seue here, undsr the tariffed rate Miami-Dade would be
paying & millicn dollars Lo FOG for this transportation
scrvica. If we were in & rate case and ¥CG signed a
centract that said they would pey @ million dollars to &
veirdoz, and they went to a rave case and rhis

arboon the evidoncs, determined thot tie

Commlaeion, b
propor price was only 100,000, you could deny tnem
raovery of the $300,000 which they would be

centractually opligated (0 the pay to the vendor. They

ke

Adr 'L et out that miilion dollar payment.

A

o
ey
-t
=
O
74
he]
3
=
o]
wn
ol
"~
a
¥
-
0]
p
=
4]
L]
e
i‘
®
ke
t

Aprlioer pere,  They aguecd to take $100,000 trom my

cilient, Moami Pade County, after a yeer plus of

regollscions.  If this Commissicn says you shicald have
taken mece, then you deny them recovery from the
ratepayers. You maka their sharcholders pay for Lhat.
That 's what you do when iu's an expences; yoa do the
A iy Dor revenue.,  TonRdTANNY You guys impute
reverne wher vea find a situaticn like that in rate

Cawis, tconstantiy. “hne third point, starf's

‘nterpretation dees render this exempilon a nullity.
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Thers ir no tacl pultsrn we conid think of, ond we tried
“o #ay if they internret it this way so say the geneiral
rulemaking auvthority tromp: this oxemption, that there
is any kina of exumpriion available to any utility ia the
steta of Florida. There iz not.

The fourihn issue raised by #loridu Cily Gas,
new —-- @nd, auain, I have to point cut, theoy are trying
ve aet in out of a centpact than they sign.,  The
presidens of thut commany signed this comtract, snd Lhey
are trying te get out of it. But the feurth polint. about
the commedity o1 serviee, ihe capacity on thalr
diztrioutica line is thé comucdity tLhey are selling to
Miumd-fesie.  The capuclty on that line.  That line, &
substantial wortion of which was paia tor by Miami-Dade,
now why are we talking abont jmnpact on custowers?
Becausn ciaff's recommendation refers te (his. staft
has repeal.odly raferred to Miami-Dade and the need to
vrotect il tinarcial intearity or Flovida CQlty Gas and
prolect ethur customers.

vou o ear certabnly pretest othor oustonmgrs &n
weo nave mentiopnd, you @o it all thoe time. I G rate
case, a subsoquent rate caze, dwmpute the revenve if yoa
think thers is o problem., Commissioners, oigitt now T
bavan't hescd anybody achnewiedqge the faci that what wg

arme dealing with and why wo aie heve today is bocause

"LORTIDA FURT,TIC SERVICE COMMIHSION




1 Florids City Gas oriqinally said in theix application

P that the roevaenue collected on this contrast mects its

3 " caghs of service. BAfter they have communiouztion, whion

4 wC hava possezgton oF with vour stafy, they decided, no,
17 odesan't mect our incremantal cost it soxvice, hthat's

£ tul sn waeess ol what we will gst uvnder this contrace,

¥ you'ra right, maybe you should have disapnroved this

G contraci, and they witlkirew it ftrom your consideratvion.

4 Il on thucis owrn they witledraw it from yca and your

conzideration,  That's why wae are nars today,

Aeid

1 Now, W& have an Lnterrogatory, HRecansa we
! Fited snoapplicaticon, Mismi-Duade had the ability to ask
p

14 guastions, wnd o w» asksdy, Give as & copy ©f your

incramental cost of zerviae study, an zasy cost of

3
[N

13 serviaa study done all the time in wtility ratemsaking.

They aldnt't do one, and thaey admitted under oath, after

)

v %11 the insuos that your staff was provided, an
tporaental cost of service study tar in excosg of the
LG | eontract rate, your Stall says we can's allow that to

U hazppen because the customers might have to pay it, we've
1 got two very wimple issusg:  One, your othar customers
Be da not have to pay it; and, twe, they «didrn't even do an
Sd inoremencal oost of service study.

27 Commissicners, I don't think we ¢an avolad

o addressing thoos faots and applying an exemption which

FLORIDA PUBLIC SERVICE COMMISHION
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exicts in a very simple way. We have a contract between
a vagulated public urilivy and & municipal wutility., the
sontract is exaapt unrdar vour rule., And I thank you for
vour bim.

CHAIRMAN GRAHAM: Thank you, ¥y, Armstrong.

Conmmissicn bouard? Mr. Brisé, did you have --

COMMISSIONER BRISE: Ye¢s. lhank you, Mr.
Chairman., When I look at this, I think ii boils down to
whethar we have the ability to addross Lhlds lssue.

Howevar, 1 Lhirk whan vou leoox aft the backdrop
of it, there's @ whole lot mere involved with it., And I
certainly egree with Miami-Dade County that there is «
sontract. And the terms that that contract stipulates
should hw: adhevred to. And maybe we should look @t the
clrcumstances, 58 to why A set ameunt was agreesi ro.

Foir whon we move cut of “hat, and simply ask
sreoyrsotian Lhat ls poefore ue todsy, which is do we
fleve the 1 icht to address this issue, T czn’t, even
though i thiuk thar in terms of the merits of the othe:x
issues, we might want to address them, Hut with Che
guestion bafore us today, I think there is, we have very
few option in torms of thuat, So I'm very concerndad
abeur seme of the fasudns that are raised, but I think
that wo prosaebly do have the abilivy to addvess whether

we have the right to address the conitract or not.
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COMMISSIONER GRAHAM: Thank ycu, Comuissioner
Brisd.,

Cenmissiorier Skop.

COMMISSIONER SKOP: ‘Thank you.

I just agree with Consaissioner Brise. Again,
cleariy the Commissicn has Jurisdiction over the
contract.. What agppears to be unfortunate is thul the
contract, for whatever raazon, was aever bwought before
the Commiscicn for ofticial approval twoe yosrs zgo, and
vhe contract hes been in Zorce and erfeoct uvntil
Commiassion atalf peinted out thal the contract nay be,
on & prelimingry basis, helow incremental oost ot
service thersby resulting in @ oross-subsidy to other
ratcpayers which is not a good thing, becausa the
oommission peeds to ensure that rates are ralr, just,
ared reasanakle.,

I+ seems to me that the sase law cited the
Flerida Suprome Lourt case in Milier allows the
Comminsion, reserves the authority of the state Lo
i Iy & contract in the Jmierest of pobile weltare, and
therr leokineg ab vhe United Staves Supie-ne Court Cabo
vl ' ndpad, arguaniy the Commidlssion has jurisdiction
there also, So i don't thiink jurisdiction is at issu2,
but I think both of the conrrelling cases that are cited

by Stafi give the <ommizzion some ultinmate discretion of
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whunt we go to hearing of how to view the faots as they
are azddaced at hesaring and nuke a declsion on the merits
ia 2 falr and Impartial manner to boch parties.,  £o at
this point, if there are no rurthe: guestiong, I'd move
the staff rocommeondation on Item 19,

COMMISSIONER GRAHAM: L has been moved and
seconded?

COMMISSIONER BRISE: Second,

CHAIRMAN GRAHAM: Let the record shiow that it
has heen moved and saconded vthat we move the stafi
recommandation on Ttanm 19,

That all being eaid, all in favar signify by
LAYLNG Gy&.

(Vote taren.)

CHAIRMAN GRAHAM: 'These opposed?

By you action you hiave approved Iter 19,

d ok w * Kk * W
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STATE OF FLORIDA }

B CERTIFICATY OF REFORTER?Z
COUEryY D7 Li0W i
" WE, JANE FAUROT, RPR, and LINDA BOLES, KPR,
CRR, Official Commiusion Keporters, do herebhy certify

that the foregoirng proceasding was hoeard at tha tinme and
place hersin stated,

T3 T8 PUKTHER CERTIVIED that we
stercgraphloally rapcrivad the said proveadings; Lthat the
sates has DHoon transceribeed under ony Alrsor supervisio;
and mhat this trenseript gonstitutes a trua
tianacription of our notecs of said proceedings,

Wi FURTHER CERTIFY that we are not a relative,
nployee, attorney or ccounsal of any of the parties, roc
are we 4 relative or 4mployee of any oL the partias!
attorneys or counsol cvonnectesd with the action, nor are
we Pinancially interested in the action.

DATED THIS ist UAY QF NOVEMEE#, 2010,

S ;3;; gt 4 A Z. o X dl 7
JANE FRUKOT, RPE ﬁ% ADA BOLES, RPR, CRR
Comnmissicn heporter Coamisslion Repurter
(B5U) 41 3%=€¢732 (BRY) 413-6734
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From: *Armstrong, Brian" <barmstrong@ngn-tally com>

To: "Feil, Matthew (OC-Tth)" <IMCEAEX-
_O=AKERMAN+20SENTERFITT_OU=FIRST+20ADMINISTRATIVE+20GROUP_CN=RECIPIENTS_CN=MFEIL@gunster.co
m>

Date: 10/30/2009 11:28 AM

Subject: Draft of Proposed Petition to Florida Public Service Commission ByMiami-Dade Water and Sewer
Department

Attachments: pet. for gas trans. srv agrmt.draft 5.doc

Matt,

As we discussed a couple of days ago, attached is a draft of a petition to the FPSC concerning the Florida City Gas/Miami-Dade
transportation agreement.

MDWSD would like to get the petition filed as soon as possible. The petition has been drafted for the purpose of getting formal PSC
action on the existing agreement. Without such action, MDWSD is unable to explain to the Miami-Dade Board of County
Commissioners why the agreement reached between the parties has not been placed into effect as no PSC action has occurred to date.

My client believes, and I expect that yours does as well, that Florida City Gas management and MDWSD entercd an agreement in
good faith and with knowledge that the agreement's terms were in the best interests of both parties. We wish to pursue Commission
approval of the agreement together with FCG officials even if PSC staff deems its judgment of the best interest of the parties to be
superior to the considered judgment of FCG managerial personnel who entered the agreement. It is our desire that MDWSD and FCG
present our position as & unified front and that all steps taken from this point forward be taken together.

You will note that we request, first, a PSC concession that the agreement is exempt from its scrutiny (as MDWSD is the utility
department for Miami-Dade County, not a separate and distinct entity and thus the rule exemption applies). In the alternative, we
request that the agreement be approved as a special contract and we list terms that deviate from the rate schedule invoked in the
agreement.

We have addressed the potential expiration issue with paragraph 23 with the expectation that FCG/MDWSD ccoperation from this
point forward would avoid anything further having to be done in that regard.

Please review the attached with your client and respond to me at your earliest convenience, We would be pleased to modify the
attached draft to add FCG &s a joint petitioner.

Thank you for your assistance.

Brian

EXHIBIT “B”




BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Petition of the Miami-Dade Water

and Sewer Department of Miami-Dade County Docket No. -GU

for Approval of Special Gas Transportation

Service Agreement

/ Filed: November , 2009

PETITION FOR APPROVAL OF SPECIAL
GAS TRANSPORTATION SERVICE AGREEMENT

Pursuant to Section 366.06, Florida Statutes and Rules 25-9.034 and 25-22.036,
Florida Administrative Code, the Miami-Dade Water and Sewer Department of Miami-
Dade County (MDWSD) petitions the Commission for approval of a special gas
transportation service agreement with Florida City Gas (“FCG” or “Company”). In
support of this petition, MDWSD states:

1. The name of the petitioner and the mailing address of its principal office
in Florida are:

Miami Dade Water and Sewer Department
3071 Southwest 38" Avenue
Suite 514
Miami, FL 33146-1520
2. The names and mailing addresses of the persons authorized to receive

notices and communications with respect to this petition are:

On Behalf of MDWSD:

Joseph A. Ruiz, Jr.

Deputy Director - Operations
Miami-Dade County

Water and Sewer Department
3071 SW 38 Avenue, Suite 514
Miami, FL 33146-1520




On Behalf of FCG:

Matthew Feil

Akerman Senterfitt

106 E. College Avenue, Suite 1200

Tallahassee, FL 32301

(850) 425-1614

Elizabeth Wade

AGL Resources, Inc.

Location 1470

Ten Peachtree Plaza

Atlanta, GA 30309

3. The Miami Dade Water and Sewer Department is the public utility
department of Miami-Dade County government responsible for the provision of water
and wastewater service to approximately 2,300,000 residents of the County. MDWSD
purchases natural gas to power certain facilities used to produce high quality water and
distribute the water to MDWSD customers. MDSWD’s substantial interests will be
affected by the Commission’s disposition of this Petition in that MDWSD purchases
transportation service from FCG and the cost of such service has increased more than
tenfold as a result of FCG actions to date, as described later in this Petition. Favorable
Commission consideration of the requests made in this Petition is required to avoid a
bypass by MDWSD of FCG facilities and the concomitant loss by FCG of associated
revenues.
4. FCG, formerly known as City Gas Company of Florida (“City Gas™),

currently is an operating division of Pivotal Utility Holdings, Inc. (which itself is a

subsidiary of AGL Resources, Inc.). FCG is an investor-owned natural gas utility




company subject to the regulatory jurisdiction of the Commission as prescribed in
Chapter 366, Florida Statutes.

5. FCG’s predecessor, City Gas, by and through NUI Corporation (its
parent), executed a Natural Gas Transportation Service Agreement with Miami-Dade
County on October 29, 1999 the terms of which became effective on July 1, 1998 (the
“1998 Agreement”), a copy of which is attached hereto as Exhibit A. The 1998
Agreement had a ten-year term expiring on July 1, 2008, with no automatic renewal.

6. When the 1998 Agreement neared expiration, MDWSD and FCG signed a
First Amendment to the 1998 Agreement (the “Amendment”). The Amendment extended
the term of the 1998 Agreement on a month-to-month basis as of July 1, 2008. A copy of
the Amendment is attached hereto as Exhibit B.

7. FCG and MDWSD simultaneously negotiated a successor agreement to
the 1998 Agreement which was signed and dated August 28, 2008 (the *“2008
Agreement”), a copy of which is attached hereto as Exhibit C. The 2008 Agreement
contains the same pricing provisions as the 1998 Agreement, and many of the other
provisions in the 2008 Agreement are similar if not identical to those in the 1998
Agreement.

8. Under the 2008 Agreement, FCG is to receive natural gas for MDWSD at
the same Points of Receipt with Florida Gas Transmission Company in Miami and
Hialeah, Florida as currently in use; transport such quantities on the FCG distribution
system; and redeliver such gas to Points of Delivery at the same three MDWSD facilities
currently served, with a maximum annual contract quantity (“MACQ™) per site as

follows: (1) Alexander Orr Water Treatment Plant, 4,200,000 therms; (2) Hialeah Lime




Reclamation Facility, 3,300,000 therms; (3) South District Wastewater Treatment Plant,
400,000 therms.

9. FCG, by and through its attorney, initially filed the 2008 Agreement with
the Commission by petition dated November 13, 2008 (the “FCG Petition”). The FCG
Petition identified several benefits for FCG customers arising from the 2008 Amendment.
These benefits were identified in paragraph 11 of the FCG Petition which is repeated in
its entirety as follows:

The agreement provisions are justified, are in the best

interest of FCG and do not harm FCG’s ratepayers

because (a) FCG will recover its cost to serve Miami-

Dade County via the rates charged to Miami-Dade

County, (b) serving Miami-Dade County removes from

the general body of ratepayers costs that would

otherwise be allocated to those ratepayers in the

absence of the agreement, (c) losing Miami-Dade

County as a customer would be detrimental to the

general body of ratepayers, and (d) Miami-Dade

County negotiated the agreement a¢ arm’s length with

FCG and Miami-Dade County approved the agreement

as being in the best interest Miami-Dade County and its

citizenry.”
Indeed, MDWSD’s purchase of services from FCG has long been recognized as of
material significance to FCG. In a 2000 FCG general rate increase proceeding, the
Commission’s order notes that services to large customers like MDWSD (then known as
the Miami-Dade Water and Sewer Authority) allowed FCG to spread the cost of FCG’s
recent purchase of the Homestead lateral “over a larger customer base, and provide the
higher reliability and degree of safety...” (Order PSC-01-0316 issued February 5, 2001 in
Docket No. 000768).

10. MDWSD did not receive notice of the filing of the FCG Petition or a copy

thereof at the time of its filing with the Commission.




11.  Subsequent to the filing of the FCG Petition, Commission Staff presented
FCG with certain data requests. In response to Staff Data Request No. 1, FCG suggested
that it had mis-stated in paragraph 11 of the FCG Petition that FCG “will recover its cost
to serve [MDWSD)] via the rates charged to [MDWSD].” FCG, however, repeated and
elaborated upon the several benefits to FCG and its customers from the continuation of
service to MDWSD at the rates agreed upon in the 2008 Agreement. A copy of the FCG
response to Staff Data Request No. 1 is attached hereto as Exhibit D.

12.  On February 17, 2009, after receiving and responding to additional Staff
data requests, FCG unilaterally, and without notice to MDWSD, withdrew the 2008
Amendment from the Commission’s consideration,

13.  Upon information and belief, the Commission docket opened to consider
the FCG Petition, Docket 080672-GU, was closed administratively by the Commission
on or about February 25, 2009.

14. By this Petition, MDWSD requests that the Commission either recognize
that the 2008 Agreement is not subject to the Commission’s regulatory jurisdiction or
approve the terms of the 2008 Agreement. In addition, MDWSD requests that the
Commission order FCG to refund to MDWSD the difference between the 2008
Agreement rates and the rates which FCG has been charging, and MDWSD has been
paying to FCG under protest, for service rendered on and after July 21, 2009. In support
of these requests, MDWSD states as follows:

15. The 2008 Agreement is Exempt from Commission Jurisdiction. In
footnote 2 on page 4 of the FCG Petition, FCG cites the exemption contained in Rule 25-

9.034(1), Florida Administrative Code, which exempts contracts “by or between a public




utility and a municipality or R.E.A. cooperative.” FCG renders its interpretation of the
exemption language to suggest that the exemption may apply only to a “municipal
utility” but notes that FCG does not oppose an interpretation of the exemption which
would include Miami-Dade County and thus “obviate the need for the instant petition.”

16, MDWSD and FCG agree that the 2008 Agreement falls within the
exemption in Rule 25-9.034(1) as Miami Dade County is a “municipality” and the
transportation service being rendered by FCG is rendered on behalf of the utility
department of Miami-Dade County, MDWSD. For this reason, MDWSD asserts that the
2008 Agreement is exempt from Commission rate-setting jurisdiction in the same manner
that other transportation service agreements between natural gas transmission companies
and municipalities are exempt.

17. The 2008 Agreement is a special contract not specifically covered by
FCG’s standard approved rate schedules which provides cost benefits to FCG

customers and avoids the loss of MDWSD as a transportation customer. As

indicated earlier in this Petition, FCG withdrew the FCG Petition without consulting with
MDWSD. Such withdrawal was not in accordance with the terms of the 2008
Agreement. This Petition is filed to request recognition of the exemption of the 2008
Agreement from Commission rate consideration’ or, in the alternative, to obtain
Commission authorization for FCG to provide transportation services to MDWSD
pursuant to the terms of the 2008 Agreement as a special contract, in recognition of the

significant potential for loss of MDWSD as a FCG transportation customer.

' MDWSD notes that the 1998 Agreement was not presented for Commission approval
and revenue for the past ten (10) years from the rendition of transportation services by




18. MDWSD and FCG confirmed the applicability of FCG’s Contract

Demand Service Rate Schedule in Article I, section 1 of the 2008 Agreement. The 2008

further recognizes that “[e]xcept to the extent expressly modified by the terms of this

Agreement, all service rendered by [FCG] under this Agreement shall be provided

pursuant to the terms and conditions of [FCG’s] tariff, ...” The terms in the 2008

Agreement which expressly modify terms in the above-referenced tariff rate schedule and

thus are not specifically covered by such schedule are as follows:

Article V provides FCG certainty of the recovery of a minimum level of revenue
by establishing a minimum annual volume of 1,250,000 therms per year and a
maximum daily quantity of 24,500 therms, subject to increases as may be
negotiated between the parties;

transportation rates are identified in Article VII as (1) $.0l/therm for the
Alexander Orr Water Treatment Plant; (2) $.03/therm for the Hialeah Lime
Reclamation Facility, and (3) $.03/therm for the South District Wastewater
Treatment Plant;

Article IX contains full requirements commitments whereby MDWSD commits to
using only FCG for the transportation of natural gas to the above-described
facilities;

Article [ provides a ten year term; and

the agreement is required to retain existing transportation services and associated

revenue for FCG and its customers,

FCG on behalf of MDWSD, one of FCG’s largest customers (if not the largest) was
included in annual reporting to the Commission.




19. Since the date of withdrawal by FCG of the FCG Petition, MDWSD and
FCG endeavored to reach a new agreement, however, such efforts were unsuccessful
largely due to the fact that MDWSD remains convinced that the 2008 Agreement either is
exempt from Commission jurisdiction, as was the 1998 Agreement, or FCG should not
have withdrawn the 2008 Agreement prior to formal Commission consideration of the
FCG Petition.

20. By letter dated June 22, 2009, FCG advised MDWSD that FCG was
invoking the thirty (30) day termination notice provided in the Amendment. Further,
FCG advised MDWSD that it would charge MDWSD “the approved tariff rates
applicable to Miami-Dade’s class of service.” See FCG letter dated June 22, 2009,
attached hereto as Exhibit E. The new rates being charged by FCG increased MDWSD
bills by more than 1000%, including the assessment of demand and service rate charges
never before assessed to MDWSD.

21. It hardly needs to be stated that MDWSD is now an extremely dissatisfied
customer of CGT. Bills have been rendered by FCG and paid by MDWSD, under protest
and subject to refund, pending the Commission’s response to this Petition. MDWSD has
initiated discussions with a competing natural gas transmission company with the
expectation that service can be obtained much cheaper than the current tariff rate being
charged by FCG.

22. 1t is clear to MDWSD that FCG withdrew the FCG Petition prior to the
Commission ever having had the opportunity to consider it due to some proverbial
reading of the Commission Staff tea leaves. According to FCG, the tea leaves indicated

that Staff would not recommend that the Commission approve the rate set forth in the




2008 Agreement, MDWSD presents the 2008 Agreement to the Commission once again,
with FCG concurrence, to request either Commission recognition that its terms are not
subject to Commission jurisdiction or the issuance of Commission authorization to FCG
to continue to provide service to MDWSD pursuant to its terms. MDWSD notes that the
Miami-Dade County Board of County Commissioners has not authorized MDWSD to
use FCQ’s services under any terms inconsistent with the 2008 Agreement. Since FCG
withdrew the FCG Petition prior to any official Commission action, FCG and MDSWD
remain in a quandary to this date. In short, Commission action is required and MDWSD
requests Commission action consistent with one of the alternative remedies presented in
this Petition.

23. MDWSD acknowledges that the terms of the 2008 Agreement suggest that
the 2008 Agreement may no longer be in force and effect since the Commission has not
approved the Agreement and 180 days have expired since it was signed by the parties.
However, as noted in this Petition, neither Miami-Dade County or its utility department,
MDWSD, were consulted regarding FCG’s unilateral decision to withdraw the
Agreement from Commission consideration. MDWSD does not wish to pursue civil
action at this time against FCG in light of what may be considered FCG’s bad faith and
breach of Article XII of the 2008 Agreement which provides, in pertinent part: “(1)
Neither [FCG] nor [MDWSD] or its agents, shall be liable for damages to the other for
any act, omission, or circumstance occasioned by or in consequence of ... the binding
order of any court or governmental authority, which has been resisted in good faith by all
reasonable legal means;.... (2) Such cause or contingencies affecting the performance by

[FCG], Third Party Supplier, or [MDWSD], however, shall not relieve [FCG] or




[MDWSD)] of liability in the event of its concurrent negligence, or in the event of its
failure to use due diligence to remedy the situation and remove the cause in an adequate
manner ...." MDWSD has consulted with FCG representatives and is confident that FCG
will sign any document necessary to confirm the effectiveness of the terms of the 2008
Agreement upon favorable Commission reaction to this Petition.

WHEREFORE, MDWSD requests that the Commission either recognize that the
2008 Agreement is exempt from Commission jurisdiction pursuant to Rule 25-9.034(1),
F.A.C. or approve the gas transportation arrangements contained in the 2008 Agreement

as a special contract under the same rule.

Dated: November , 2009

Joseph A. Ruiz, Jr.

Deputy Director - Operations
Miami-Dade County

Water and Sewer Department
3071 SW 38 Avenue, Suite 514
Miami, FL 33146-1520
Telephone: (786) 552-8200
Facsimile: (786) 552-8513




CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing was sent by
email and U.S. mail to Mary Anne Helton, Office of the General Counsel, Florida Public
Service Commission, 2540 Shumard Oak Blvd., Tallahassee, F1.32399-0850; Matthew
Feil, Akerman Senterfitt, 106 E. College Avenue, Suite 1200, Tallahassee, FL. 32301; and
Elizabeth Wade, AGL Resources, Inc., Location 1470, Ten Peachtree Plaza, Atlanta, GA

30309, this day of November, 2009.

Joseph A. Ruiz, Jr..




EXHIBIT A

1998 Natural Gas Transportation Service Agreement Between
NUI Corporation represented by City Gas Company of Florida and
Miami-Dade County




EXHIBIT B

First Amendment to Natural Gas Transportation Service Agreement Between
Florida City Gas and Miami-Dade County




EXHIBIT C

Natural Gas Transportation Service Agreement between Pivotal Utility Holdings, Inc.
d/b/a Florida City Gas and Miami-Dade County for the Miami-Dade Water and Sewer
Department dated August 28, 2008 (*2008 Agreement”)




EXHIBIT D

FCG response to Staff Data Request No. 1




EXHIBIT E

FCG letter to Miami-Dade Water and Sewer Department dated June 22, 2009



Jack L.anger

From: Armstrong, Brian [barmstrong@ngn-tally.com}

Sent: Monday, August 31, 2009 5:25 PM

To: Jack Langer

Subject: RE: subcontract work for Langer Energy Consulting, Inc.
Jack,

| hereby accept the arrangement indicated on behalf of Nabors, Giblin & Nickerson, PA with the understanding that work
to be performed shall be on behalf of government utilities or utility authorities. As we discussed, NGN prides itseif in
representing only government owned utility systems.

Please provide me with the documents indicated for my review. Thank you and we look forward to working with you. Brian

From: Jack Langer {mailto:jlangerl @belisouth.net]

Sent: Thu 8/27/2009 11:04 AM

To: Armstrong, Brian

Cc: 'Ruiz, Joseph A. (WASD)'

Subject: subcontract work for Langer Energy Consulting, Inc.

Dear Brian,

As a follow up of our phone conversation this morning, this will advise that LEC wishes to hire you in a sub-contractor
basis to assist in legal work that may come before the PSC. This arrangement can be a very simple agreement where you
agree to perform certain duties as directed from time to time at the rate of $200 per hour. You may send your invoice
to my attention on a monthly basis, along with notation of activities performed and you will be reimbursed directly by
us. At this point in time we do not know how long the project will take but we would like to have your acceptance as
soon as possible so that we may send data for your review. If you agree with the above, please send your acceptance
‘emall at your earliest. As soon as acceptance is received we will fill you in on detalls and share all information with you.

Our information is as follows:

Langer Energy Consulting, inc.
913 Andalusia Avenue
Coral Gables, FL. 33134

Phone: 305.444.1731

Cell: 305.216.1315

Fax: 305.444.1731

Email: llangerl @belisouth.net

| may also be reached at my N. C. residence @ 828.526.9151

Thank you for your attention to this matter. |fook forward to working with you as we get this PSC related issue
resoived. Should you have any questions concerning this agreement please call at your convenience.

Sincerely,

Daocket No. 090539-GU
MDC Response to FCG First POD
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