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CERTIFIED MAIL/RETURN RECEIPT 
REQUEST NO. 7007 3020 0003 2262 2093 

April 18, 2011 

Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399 

\Qoc153-su 

RE: Strap 25-47-25-83-0060C.0000 - 26611-26621 Robin Way 
Strap 25-47-25-83-00608.0000- 26601 Robin Way 
Strap 25-47-25-83-0060D.0000 - 11891 Red Hibiscus Dr. 
Strap 25-47-25-83-0060E.0000 - 11901-11911 Red Hibiscus Dr. 

Dear Sir/Madarn: 

I n  connection with a due diligence on m y  part representing a client purchasing 
property at: 

26611-26621 Robin Way 
26501 Robin Way 
11891 Red Hibiscus Dr. 
11901-11911 Red Hibiscus Dr. 

Bonita Springs, FL 34135 

I requested and had a meeting with 1. Fritz Holzberg as his name had appeared in a 
- a m b e r  of documents in connection with sewage collection system related to the 
-A a b o v e  referenced property. 

ECR %Tit. Holzberg presented me with a document which I have included in this letter 
z o n t a i n i n g  Florida Statute 877.09 tit led "Tampering with or  damaging sewer GCL 

R - m  - -+stems".  
ssc .~ 

ADM H e  next presented me with a bill which is also included herewith to  "Properties 
o p c  owned by Fifth Third Bank" (the Seller of the property) in the amount of 

CLK __ --$254,5 12.00. 
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He then presented m e  with a small map included herein, showing sewer lines which 
are related to  the subject property. The map showed that  two of  the 6 inch lines are 
shown t o  be capped and in  fact one of  them is capped. Capped in this instance 
means that someone pulled up the manhole cover and poured concrete so as to  
seal the exit from the manhole and which of  course stops sewage from reaching its 
destination where i t  would be otherwise cleansed. 

I have been provided with copy of an Order Acknowledging Notice of Withdrawal of 
Application and Closing Docket, Docket number 020640-SU, Order No. PSC-07- 
0297-FOF-SU and Issued: April 9, 2007, together with Final Judgments in case 
numbers 02-CA-11718 and 04-CA-001695, which are relevant. 

I t  is my understanding from Mr. Holzberg, in the absence of  payment to him of 
$254,512.00, that  he intends to  pour concrete into the manholes stopping the flow 
of  sewage and creating a health hazard to the people in the  community. 

I request that  the Public Service Commission take the necessary steps to  protect 
the public from Mr. Holzberg's proposed violation of your Rules and Regulations and 
State Statutes by  tampering with and blocking sewage and creating a hazard to  the 
county. 

Please advise the action that  the Public Service Commission will take in this regard. 
-\ 

Enclosures 
cc: Sheriff Mike Scott, MBA 

Sheriff o f  Lee County FL 



..... . . 
Select Year: 20% p01 --I 

__ ~. .~ 
The 2006 Florida Statutes 
1- !&&. ELx~edbiapte.c 
CRIMES MISCELLANEOUS CRIMES 

877.09 Tampering with or damaging sewer systems.-- 

(1) Whoever willfully or fraudulently, without the consent of any person, firm, or corporation or 
lessee, trustee, or receiver owning, Leasing, operating, or managing any sewer system, shall tap, 
make or cause to be made any connection with, injure or knowingly to suffer to be injured, tamper 
or meddle with, plug or in any way hinder, use without authorization, or interfere with any lines, 
mains, pipes, laterals, collectors, connections, interceptors, manholes, appliances, or 
appurtenances used for or in connecnon with any sewer system and belonging to such person, firm, 
or corporation or lessee, trustee, or receiver, shalL be guilty of a misdemeanor of the first degree, 
punishable as provided in s. 7Z5,(?8.2 or s. TL5,083.,. 

(2) The existence of any tap, connection to, unauthorized use of, or interference with any line, 
main, pipe, lateral, collector, connection, interceptor, or other appliance or appurtenance used 
for or in connection with any sewer system and belonging to  any person, firm, or corporation or 
Lessee, trustee, or receiver owning, leasing, operating, or managing any sewer system shall be 
prima facie evidence of intent to violate this taw by the person receiving t he  direct benefit from 
such tap, connection, or interference. 

History.--5s. 1, 2, ch. 65-232; s. 1154, ch. 71-136. 

Disclaimer; The information on this system is  unverified. The journals or printad bills of the respective chamben should be 
consulted for official purposes. Copyright 0 2OW-Zw5 State of Florida. 

NAME OF COMPANY 

WASTEWATER TARIFF 

(Continued from Sheet No. 9.0) 

17.0 PELINQUENT 6 IUS - When it has been determined rhal a Customer IS delinquent in paying any bill, 
wastewater setvice may be discontinued after the Company has mailed or presented a written notice 
to the Customer in accordance with Rule 25-30.320, Florida Administrative Code. 

TERMINATION 0 F SERV ICE - When a Customer wishes to lerrninaie service on any pr@es 
where wastewaler senrice Is supplied by the Company, the Company may require reasond##.nralice 
to the Company in accordancs with Rule 25-30.325, Rorlds Adminfstrative Coda. 

U AUTHORIZE D &  TIONS - WASTEWA TER - Any unauthorized connections to the 
w e t 3  shall be subject to immediate discontinuance without nolice, in 
accordance 

I 
18.0 

19.0 

Rule - 25-9.31n, Flodda Administra@Je Code. 
\ 

DOCUMENTNO. DATE 



G I S T R O  INC. 
A F L O R I D A  C O R P O R A T I O N  

POBOX 366762 

BONITA SPRIMGS 
FLORIDA 34136 

TEL'239 495 8089 
FAX 239 495 8089 

HLZBRO@ EMBARQMAIL , 

Properties owned by Fiftb Third Bank. 

Unauthonsed rebuilding of existing sewer system in the Forest Mere Townhouse 
Community on 33 building lots. Located on Red Hibiscus Rd .and Robin Way is by, 
LOTS B ,  C, D .and lot D. 

FUlRIDA STATUTES CHAPTER 877 MISSELLANEOUS CRIMES 
877.09 TAMPERING WITH OR DAMAGING SEWER SYSTEMS. 

Connecting 33 lots to the system belonging to Gistro Inc 
without the consent of the owner Gistro Inc. 
Other damages incurred during illegal work, and after 

Rebuilding system to the original system as planned and bdd. 

$165.000 

20.000. 
$185.000 

Addit id Fmputks owned by Fiflh Third Bank In the F o e  M a e  Townhouse Community 

Robin Way 2651 1 and 26513 Illegal connection and creating damages $ 69.512 
S 254.5 12 

J.F. Holzberg 
\ 
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INBTR e 2ooeoooz33139, DOC JUD, Pages 6 ,  Rocordad o9/n2/2008 at  04:44 pld, 

G r o e n ,  h e  C o u n t y  1- ~ r k  of C i r c u i t  C o u r t ,  Deputy - erk KPERIUH 

IN THE CIRCUIT COURT FOR THE JUDICIAL CIRCUIT 
IN AND FOR LEE COUNTY, FLORIDA 

FIRST HOME BUILDERS OF FLORIDA, 
Plaintiff, 

vs. -NO. 02CA-11718 

FOREST MERE JOINT VENTURE, INC. 
ard G m O ,  INC., 

Dcfuldam I 'Ihird Party Plaintifx 

ys. 

MnLS VENTURE GROUP, INC. and 
DANIELMILLS, 

lhird Pa@ Dd&ts. 
I - 

thc thid-party plaintifff, or o m  of tfian, owns the sewu linea; that dafsndants a d  lot ownm 

waenotcntitledto tie into the sowex lines without paying a foc And in count two, thi~I-paty 

plaintiffi quesi tbe &uti to find third-party defend.nts cvmuitted atreapam byconndng 

J. Fritz H o m  011 bohrlf of thc third party plaintiffs and Dad Milla on bcbrtf of tbsthhd 



party defendam. The otha evidence which the Court mnsidcrcd wae tbc exhibits of the 

plaiutifi and dcfoodglts that were admitted into evidence. 

ontheevidmccprtseatad, thecourtmalres the findingthattbc~-parlydcfondpnt. 

Mills Venture Group, Inc., did purcham and ammuct, or caw to be constnroted bomsa w 

SCvQal lots within tbc Spring Lake Subdivision and sold than to homsownw; thsl Mills 

Venture Group, Inc. pnid Bonita Sprinlp Utility for hookup fseq approximately S S , h  for Osch 

home; that Mills Venture Gmup, Inc. complied with all pamittiug mpimmts andobtriaed 

pamita tiom the county to ooostrud thc homes, mastNctsd than in mmpliana with h s c  

pamits; that Mills V ~ h a s  Group. Inc did tic thehamcs that it oomtrudal m this aubfvision 

into tba I+W- Lipg l y iq  within the utility -t within thc subdivision. 

nc tfiird-puty pwtilfs nevff notified third-party dcfeadants, or eitha of them, of any 

of $225.00. 

As proof of his ownuship of SCWQ lioes, third-party p w f f a  aubmitlad Exhibit 5. which 

is aquitclaim deed atccuted in Mlrch of2002 6om J. Fritz Holzkrg to Gistro, Inc. "kc'rno 

propaty demription, but thst is an cxhibit attached which mnvcya the ''sanitary sew= wnteat". 

. 





. .  

No case law or statutory law wlls prcsarted to the Court by third party plain~ffs Fcgarding 

whetba sew- lincp lying within the dedicated casancnt continual to be owned by dOmcQLl0 or 

wbetb&r they bocamethclot 0vma-s’ ortbcpublic’spmpcrty. kcqpdlem ofthat, by 

mson of thc covmants, the lot 0- d d y  have the right to WM& and make uac of thm 

Tbe evidence -tal indicates that Forart M a e  Joint VaIure, the partwship, was a 



. .  

tkn’s no way he could retain MY interest in it. I f  he didn’t, then thare’s an issue whether thGn 

could be any o m d i p  in- in .sewer p i p  lying witbin a dedicated casement 

The court furtha finds that the third-party plaintiffs do no1 have all the naxmypartics 

b e f i n e t h e c o u r t t o m a l r a t h i s ~  ’ ‘on,thattheafhnativedcfensaraissdbythe&kdmts 

is& thcn arc i n d i m l c  partiw. Tbt Court finds that to be so. The COUII makes no 

d & a m m h ~  with nspoct to omaship of any sews l ics  and utility enwmcats kxrnuc !hid 

party plaintiffs have not established their m e .  

- . .  

By reaeon of the foregoing, third partyplaintiffb have not md its budca to show any 

trsapars by Miue Vmtwc Omup, Inc. As to Mr. MiUs individuaUy, t h e ’ s  no tmpaaa by him 

because waythinshe d i d - 4  the court agma with that a!Xnnub ‘n dcfoosP-was only thuu@n 

Milla Vaabm! Oroup, Inc., who wa9 thc d d o p r  and possiiy the contrador at some point a 
notthcgcncral ambactotontbcsehomfil, 4 caused, thrwgh asqmntccoqmmion, the 

construction of the bancs. 

plf 
It is tfroFefore ORDERED AND ADJULIGED that: 





INSTR # 2010000275684, DOC l'ype JUD, Pages 3, Recorded 11/Q4/2010 a t  01:53 PM, 
Challie Crosn, Lee County erk of Circui t  Court, Deputy .erk EFSCORD 

~ w 

/ 
I 

1 ~14/2010 1223 PM Filed Lee County Clerk of 
4 

F O R E S T M E R E J O I N I ' ~  
a PlOrid. Joint Venture, and GISTRO, INC, 

PI.inti&, 

M 

BONlTA SPRINGS UTJUTWS, MC., 
1 Plorkl. not-fowpmfit corponbion, 

CASE NO. adcA-001695 
CivilAdion 

set forthbelow, no sucb liabiiq exists in any case. 

2. This Court bas jurisdiction over this action pumrrmt to Article V, Section 

5 of thc Constitation of the Statc of Floridq and Section 26.012. 





Eiascd 011 thc foreeoiap. it is hereby ORDERED AND ADNWED thatms 

Let county, Florida dlb 

P1.intif6(1) takenothing bytbis suit 

WNE AND ORDERED in chambers m Fort 

D w h  p&.2 010. 

Circuit Judge 



BEFORE 'THE PLIBLIC SERVICE COMMISSION 

In re: Application for certificate to provide 
wastewater service in Lee County by Gistro. 
Inc. 

DOCKET SO.  020640-SU 
ORDER NO. PSC-07-0297-FOF-SU 
ISSUED: April 9.2007 

The following Commissioners participated i n  the disposition of this matter: 

LISA POLAK E P S A R .  Chairman 
MAr l 'HEW M .  C.ARTER II 
KATRINA J .  McMt.:RRIAN 

ORDER ACKNO\VLED(jl\C; NOTICE OF \\.'ITHDRhWAL OF APPLICA'TIOK 
.A\D c'I.OSI~c; 1)OCK;El 

BY THE COMMISSION: 

Backeround 

On July 1, 2002. Gistro. Inc. (Gistro) filed an application for an original certificate and 
initial rates and charges for a wastewater collection system in Lee County The application was 
prepared by J. Fritz Holzberg (applicant) as the sole onner of Gistro. The facilities have existed 
since 1984, with sentice provided without compcnsation. The collection system currently serves 
approximately 225 residential connections in the Forest Mere and Spring Lakes subdivisions of 
Bonita Springs, Florida (development), which is also sometimes referred to as Bonita Preserve. 
At build-out. i t  is anticipated that there will be a total of277 connections consisting ofsingle and 
multi-family homes. Wastewater treatment senice, as well as water service, is provided by 
Bonita Springs Utilities, Inc. (BSrJ). which is exempt from Commission regulation as a nonprofit 
corporation providing service solely to members H . ~ O  own and control it, pursuant to Section 
367.022(7), Florida Statutes. The service territory IS located in a water use caution area of the 
South Florida Water Management District. 

Pursuant to Section 367.031. Florida Statutes. this Commission must grant or deny an 
application for certificate of authorization within 90 days after the of'ficial filing date of the 
completed application, unless an objection is filed pursuant to Section 120.569, Florida Statutes, 
or the application will be deemed granted. The initial application was found to be substantially 
deficient. The deficiencies were corrected on July 26, 2005. when the application was noticed. 
However, multiple objections to the application were timely filed, including one request for 
hearing. Based on that objection. this Commission issued Order No. PSC-O5-1I7O-PCO-SU, on 
November 23, 2005, establishing procedure for a hearing to he held on June 27. 2006. The 
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request for hearing was subsequently withdrawn on December 13, 2005, making that the ofticial 
filing date of the application. and making March 13, 2006. the statutory deadline for a decision. 
However, on February 17. 2006. the applicant filed a waiver ofthe statutory deadline in order to 
allow our staff time to review the cost information which had just recently been filed in the 
docket. Based upon the time irarne specified in the applicant's waiver, the statutory deadline 
was April 4,  2006. 

A recommendation on the merits of the certification application and initial rates and 
charges was filed on March 2 3 ,  2006. for this Commission's April 4. 2006, agenda conference. 
At the request of the Forest Mere Property Owners .Association. Inc. (Owners Association) for a 
tempomy deferral of the agenda item, the applicant agreed to another waiver of the statutory 
deadline until the July 18, 2006. agenda conference. On May IO. 2006. our staff held a noticed 
meeting to discuss Gistro's applicatiw for certificate. A number of homeowners as well as the 
applicant and his legal counsel participated. ThereaRer. on Junc 5, 2006, the applicant filed a 
Notice of Withdrawal of Application (Sotice of Withdrawal). Because the applicant indicated he 
was no longer seeking a certificate of authorization by virtue of having filed the Notice of 
Withdrawal, the 90-day statutory deadline to grant o r  deny the application became inapplicable. 

Historv gf Collection System 

As the original developer. the applicant constructed the development's water and 
wastewater facilities. Upon completion in 1989, the applicant donated the water system to BSU. 
Because there was no wastewater provider in the area at that time, the applicant established the 
Homeowners Association for purposes of maintaining thc wastewater facilities but retained 
ownership of the facilities as Forcst Mere Joint Venture (Forest Mere). After building 
approximately 100 homes, the applicant lost construction rights due to foreclosure, but continued 
to retain ownership of the wastewater facilities. 

The collection system was connected to BSU's wastewater treatment facilities pursuant 
to a 1991 Sewer Capacity Presale Agreement (Presale Agreement) between BSU and Forest 
Mere. The Presale Agreement anticipated that BSU would take over ownership and operation of 
the collection system, but a dispute over the cost of BSU's required upgrades prevented the 
transfer. Instead, BSU began billing, and continues to bill, the individual property owners 
directly for wastewater sewice at the same rate it charges other customers where BSU owns and 
maintains the collection system. 

In 1997, the Florida Department of Environmental Protection (DEP) brought suit against 
the applicant and the Owners Association for overflow' of the collection system, as well as for 
failure to dismantle the wastewater treatment plant aAer connection to BSU. When the applicant 
attempted to collect the cost of lift station repairs through the Owners Association, our staff 
received its first complaint. Because the Owners Association did not appear to qualify for an 
exemption from regulation, the applicant was warned not to charge for service without 
Commission authorization and was provided with an application and instructions to apply for a 
certificate. This sequence of complaints, warnings, applications, and filing instructions was 
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repeated over the intervening years until the application in  this docket was ultimately filed in 
2002. 

Meanwhile, in 1999. the applicant attempted to repemit the wastewater treatment plant, 
after which time he intended tu disconnect from BSU and apply for a certificate to charge for 
wastewater collection and treatment service. This led to separate disputes with the property 
Ownen and BSU. In January of 2000, DEP issued a Consent Final Judgment in the 1997 Circuit 
Court case which held the applicant responsible for: constructing and placing the collection 
systems into service without a certificatc of completion by a professional engineer; five 
occasions in 1997 when the collection system discharged to the ground: and failure to properly 
abandon the wastewater treatment plant after cunnection tu BSU. At approximately the same 
time, the wastewater treatment plant was dismantled and removed by a successor in the bank 
foreclosure, resulting in anothcr lawsuit. The applicant then began to require potential new 
customers to obtain his permission to connect to his wastewater collection lines. When the 
builders ignored the applicant and only sought BSC's permission to connect. the applicant 
petitioned Lee County to stop issuing building permits without his signature. which Lee County 
refused to do. 

In July 2002, the applicant began disconnecting lots under construction and, in some 
instances, lots that were occupied. from the collection system by capping the lines. In response, 
our staff began receiving complaints alleging that the applicant had first demanded payment for 
connection to his lines and then disconnected service. By letter dated August 16, 2002, staff 
advised the applicant that Section 367.03 1.  Florida Statutes. prohibited him from providing 
utility service for compensation until Gistro had received a certificate and approved rates and 
charges from this Commission. Our staff further advised that Commission rules do not allow for 
disconnection during the pendency of a complaint. In response, the applicant clarified that he 
had not requested compensation for connection to his collection system, but believed he had the 
right to disconnect any new senice connections that he did not authorize. By letter dated 
September 24,2002, our staff advised the applicant that he had no authority to disconnect service 
under Commission rules, and that he needed to cure the application deficiencies in order for staff 
to process the application. Early in 2003. the applicant informed our staff that a dispute between 
himself and a builder was in Circuit Court and requested more time to complete the application. 
The Circuit Court temporarily enjoined the applicant from disconnecting new service 
connections and the construction of new homes continued The Circuit Court also ordered 
mediation which resulted in a settlement agreement as described in more detail below. 

in August 2003, our staff was made aware that the applicant had published a notice which 
indicated that, until such time as its franchise request with this Commission was approved and 
connection fees established, he was not authorized by the Commission to allow any wastewater 
hook-ups. By letter dated Septembcr 24, 3003, our staff reminded the applicant that the 
certificate application remained deficient. Further, by that letter. the staff noted that the notice 
appeared to imply that the Commission had prohibited Gistro from allowing any hookups to the 
collection system until the application was ruled upon, that the Commission had taken no such 
action, and that in fact staff had urged the applicant to maintain the status quo by continuing to 
allow the hookups at no charge until a decision was made regarding the application. Also by that 
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letter, our staff required the applicant to complete the application by a date certain, advising that 
failure to do so would result in a staff recommendation to this Commission to deny the 
application as incomplete. Our staff also had a meeting with the applicant in November of 2003 
to emphasize the information necessary to estahlish rates and charges. Shortly thereafter. the 
applicant hired legal counsel to assist him in completing the application. With that assistance, 
the application was completed in Decemher of2005. 

This Order addresses Gistro's Sotice of R'ithdrawal and whether the application for 
original wastewater certificate and initial rates and charges should bc approved. We have 
jurisdiction pursuant to Sections 367.01 I(?). 367.02 l ( l ? ) _  367.03 1: and 367.045, Florida 
Statutes. 

Sotice of Withdrawal of ADplication 

On June 5 ,  2006, Gistro filed a Notice of Withdrawal stating that it  withdraws its 
application for original wastewater certificate hut resmes  the right to refile a complete 
application in the future. Gistro advised our staff that it pliuis to continue to provide wastewater 
collection service to existing customers without compensation. 

Because our staff had continuing concerns about what action Gistro intended to take 
regarding the remaining undeveloped lots in the subdivision stmed by the collection system and 
the financial viability of the company i f  no rates and charges are to be established, the staff 
requested a firmer understanding of Gistro's future plans. By letter dated July 5 ,  2006, Gistro 
indicated that the company understands it may not charge a connection fee to any developer or 
resident without first obtaining a certificate of authorization %om this Commission, and stated 
that it would formalize and advise our s!aff of its plans regarding service to the approximately 50 
remaining undeveloped lots within YO days. 

I .  Stock Purchase Aereement 

Gistro later provided our statfa copy of a draft Stock Purchase Agreement and Bylaws of 
a corporation showing that Gistro intended to sell shares of stock in the corporation in exchange 
for the right to connect to the system. The Bylaws provided that 

[elach shareholder shall have the right to connect one residential unit to the 
System for each share owned by the shareholder. . . . Once the right to connect 
has been exercised with regard to one share of stock, there is no further or 
additional right to connect which may be exercised with regard to that share of 
stock. In the event that a shareholder sells a share of stock for which the right to 
connect has been exercised. the purchaser of said share of stock will not obtain a 
right of connection. 

2. Leeal Memoranda 

On October 20, 2006, counsel for Gistro filed a letter presenting its legal arguments as to 
why Gistro believed this Commission must acknowledge its Notice of Withdrawal. On 
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November 9, 2006, counsel for  RSC filed a letter addressing the legal arguments and positions 
set forth by Gistro in its October 20. 2006 letter. Finally. on November 27, 2006, Gistro tiled a 
letter in reply to BSC's letter. Helon is a summary of the legal arguments presented in these 
legal memoranda. 

Commission Jurisdiction 

Gistro stated that it  docs not intend to take any action which would put it under the 
regulatory jurisdiction of the Commission, and argued that the Commission has no jurisdiction 
over the sale of stock of nonjurisdictional systems. Gistro argued that in order to assert 
jurisdiction over it, the Commission must find that Gistro is providing service to the public for 
compensation, pursuant to Section 36?.021(12), Florida Statutes. Gistro stated that it has not 
provided service, is not pro~iding service. and will not be providing service to the public for 
compensation. Gistro is interested in selling its system, but knows of no party interested in 
buying the entire system. Gistn, funhcr stated that as the owner of a privately owned system, no 
one has the right to connect to i t  without Gistro's permission. However, any shareholders/ 
owners of the system would have the right to mnkc conncctions to the system pursuant to the 
Stock Purchase Agreement and Bylaws of the corporation. 

According to BSU. Gistro's scheme of sclling stock in exchange for connecting to the 
collection system is an attempt to circutwent this Commission's jurisdiction. BSU stated that it 
is likely that once Gistro has collected money for the remaining lots, it will have no incentive to 
continue ownership of the system and will cease to properly maintain i t  to the detriment of those 
connected. This Commission should deny Gistro's Notice of Withdrawal and adopt the March 
23, 2006 staff recommendation on the merits of ;he application that was deferred from the April 
4, 2006 agenda conference. If this Commission chooses to accept Gistro's withdrawal, it should 
immediately open a separate docket to investigate whether Gistro's shareholder scheme and 
monies it received in a settlement agreement with a home builder (as described below) constitute 
consideration for utility service. 

In response to BSL!'s letter, Gistro strongly objected to BSU's statement regarding 
incentive to continue ownership of ;he system. Since Mr. Holzberg built the system in 1984, he 
has taken care of the system because i t  is his system and his responsibility. If an entity wishes to 
connect to the system, it must become a part owner in the system by buying stock. Once a 
stockholder, that entity has the ability to connect its property to the system by virtue of being a 
part owner in the system. 

Absolute Rieht to Withdraw A~dica t ion  

Gistro argued that it has an absolurc right to withdraw its application and that the Notice 
of Withdrawal divests this Commission of jurisdiction ova the application. Gistro argued that 
the Commission only has those powers and authority granted to it by statute, and that any 
reasonable doubt as to the lawful existence of a particular power sought to be cxercised by the 
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Commission must be resolved against the exercise thereof' .4ccording to Gistro, it is not a 
"'utility" as defined by Secriim 367.021(1?), Florida Statutes, because it does not provide or 
propose to provide wastewater senicu IC the public for compensation. 

Gistro provided a numher o f  examples to shorv that this Commission routinely receives 
notices of withdrawal of applications and routirizl!; closes those dockets. Gistro cites to three 
Commission orders issued since 2002 in which the Commission cites to Fears v. Lunsford' in 
finding that the law is clear that a plaintiffs Tight to take a voluntary dismissal is absolute, and to 
Randle-Eastem Ambulance Service. Inc. v. Vasta' in finding that it is established civil law that 
once a timely voluntary dismissal is taken, thc trial court loses its jurisdiction to act and cannot 
revive the original action for an!; reason. Order ;io. PSC-04-0070-FOF-WS' (in acknowledging 
a notice of dismissal of a petition and withdrawal of an application for original certificates for an 
existing utility currently charging for senice); Order No. PSC-06-0418-FOF-TP' (in 
acknowledging a stipulation by the parties for dismissal of the case with prejudice); and Order 
No. PSC-02-1240-FOF-WS6 (in acknowledging the withdrawal of a petition for rate increase). 

Gistro also cited to Ordcr  No.  PSC-94-03 IO-FOF-EQ,' w,hich prcdatcs certain changcs in 
this Commission's procedural rules relating to adoption of the Uniform Rules of Procedure and 
additional Florida Supreme Couri cases. but which Gistro argued also h l l y  supports its absolute 
right to withdraw its application. By that Order, the Commission cited to Fears v. Lunsford and 
to Randle-Eastern Ambulance Service, Inc. v. Vasta. as well as to other applicable case law, in 
finding that the notice of voluntary dismissal filed in the docket divested this Commission of 
further jurisdiction over a matter which had been ruled upon by proposed agency action. The 
proposed agency action was protested and was scheduled to go to hearing four days after the 
notice of voluntary dismissal was filed. 

' City of Cape Coral v. GAC Ltilitieb, In;.. ?R I So ?d 493. 494 iFla. 1973). 

' 314 So. 2d 578.579 (Fla. 1975). 

' 360 So. 2d 68,69 (Fla. 1975) .  

' Issued January 26, 2004, in Docket Sa. 020554-\\'S. In  Rc: Pct5tion bv Flonda Water Services Cowration 
fFWSCI for determination of exclusive iurisdiction over F\\'SC's waier and wastewater land and facilities in 
Hcrnando Counts. and aodicaiion for ccnificate of authorization for existing utilitv currentl v charaim for service. 

Issued May 18, 2006, in Docket No. 05055 I -TP. In Rc. Comolaint of KMC Telecom 111 LLC and KhlC Telecom 
V. Inc. against Sorint-Florida. Incornorated and Sonnt Communications r;Pmo anv Limited P a w  i foralleacd 
failure to Dav intrastate access charAc. ~ursuant tu intercorm ;iwn aerccment snd Sormt's lanff s. and for allcacd 
\,tolation ofScctmn I64 I613!(ai, r S 

' Iasucd Scptcmbcr 9, 2002. in Dockt No. 01 I?&WS. In Re, XoDlicarion for rate increase in Broward Countv by 
Ferncrest Utilities. Inc. 

' Issued March 17, 1994. in Docket No. 920977-EQ, la Re: Petition for apnroval of contract for the ourchase of firm 
capacitv and energv between General Peat Resources. L P  and Florida Power and Light Company. 
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BSU argued that Gistro does not have an absolute right to withdraw its application. BSU 
pointed out that in its March 23. 2006 recommendation, staff recommended approval of 
approximately 26% of Gistro'.: requested Operating and Maintenance expenses of $66,000. and 
recommended approval of 51.673 of Gistro's requested $30,000 return on investment. 
According to BSU. due to the issuance of the staff recommendation and the public interest 
involved, Gistro does not ha\e the absolute right ~ 1 )  withdraw its application. 

BSU argued that the decisions relied upon by Gistro to support its assertion that it has an 
absolute right to withdraw the application are factually distinguishable from the instant case and 
outdated. According to BSL:. by Order No. PSC-04-0070-FOF-WS (see footnote 4), the County 
in which the utility was located exercised its por\ers of eminent domain and took over ownership 
of the utility system. rendering the Commission proceeding moot. The Commission's 
acknowledgement of the notice of dismissal filed in that case was based on the proceedings 
being moot, not as a result o t  :he utili~y's kno\rledge of proposed action by the Commission, 
BSU further argued that in Order So PSC-06-0418-FOF-TP (see footnote 5) .  the notice of 
dismissal was filed as a result of a settlement and was not an attempt to circumvent an otherwise 
unfavorablc action by the Commission. Regarding Ordm No. PSC-02- 12.10-FOF-WS (scc 
footnote 6), in that case? the utility was granted interim rates. but dismissed its rate case 
application prior to implementing them. HSU argued that again. the dismissal was not an 
attempt to circumvent an otherwise unfavorable action by the Commission. 

BSU further argued that six months after this Commission's decision in the General Peat 
Resources docket (see footnote 7), the Florida Supreme Court decidcd Wireerass Ranch, Inc. v. 
Saddlebrook Resort. Inc..* xhich concluded that the agency had the discretionary authority to 
continue with the proceedings despite the filing df a voluntary dismissal. The Court recognized 
that permitting cases are different from couit rdses because an agency may have an interest in the 
outcome of a permitting case hy virtue of its statutory duty in protecting the public interest. 
Finally, BSU argued that in two Florida District Court of Appeal decisions, the Courts pointed 
out that the agencies involved in those cases had adopted no rule authorizing voluntary 
dismissals nor incotprated the Florida Rules of Civil Procedure into their proceedings.' Nor has 
this Commission adopted any such rule. 

In its November 27, 2006. letter filed in response to BSU's letter. Gistro argued that the 
authority cited by BSU supports the hasic legal premise which requires this Commission to 
acknowledge its Notice of Withdrawal. "[Tlhe jurisdiction of an agency is activated when the 
permit application is filed and is only lost by the agency when the permit is issued or denied or 
when the emit applicant withdraws its application prior to the completion of the fact-finding 
process."" Gistro argues that, by law, the Commission is required to acknowledge its notice of 

' 645 So. 2d 374 (Fla. 1994) (ovenuling John A hlcCov Florida SNF Trust v. HRS. 589 So. 2d 351 (Fla. 1" DCA 
1991) and approving Saddlebrook Resonr. Inc. Y. Wireerass Ranch. lnc.. 630 So. 2d 1123 (Fla. 2d DCA 1993)). 

"m Rcnional Medical Cenicr. Inc. v. AHCA. 737 So. 2d 608 (Fla. I" DCA 1999): CiN ofNonh Port. Florida 
y. Consolidated Minerals. Inc.. 645 So. 2d 485 (Fla. 7"' DC.4 1994). 

city ofNorth Port. Florida v. Consolidared Minerals. Inc . 645 'io. Zd 48s. 486 (Fla. ?"d OCA 1994) 10 
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withdrawal. Gistro does not wish to become a regulated utility. The staff-proposed rates and 
lack of service availability charees smiply do not justify this small company becoming regulated. 
For this reason, it chose to Ithdiau i t s  application. 

Settlement of Circuit C o u r t L A s u  

With respect to another matter involving Gistro's acceptance of a sum of money from 
First Home Builders of Florida (FHB) i n  2003, that amount was paid to Gistro in settlement of a 
trespass action filed by Gistro against IHB.  Gistro stated that FHB connected to the system 
without Gistro's permission IC ZUO? and Mr. Holzberg disconnected the lines. IWB filed suit 
against Gistro in Circuit Coun 2nd Glstro filed i: countcrclaim for, among other things, monetary 
damages in excess of 9; 15.000. Gism did not seek connection fees from FHB, and recognizes 
that the Commission has jurisdiction o w  setting rates and charges. Gistro and FHB ultimately 
entered into a confidential setflcment agreement in early 2003. Gistro pointed out that the 
Commission does not have an? authority to dwide tort claims or to assess monetary damages, 
and that the nature of the rrlirf svught in tlie case was not uzithin the jurisdiction of the 
Commission to resolvc." Furthcr. Gistro argued that it is wcll cstablished in Florida that 
settlements of lawsuits are hishly favored and will be enforced whenever possible." 

BSU argued that Gistro refused to disclose the terms of the settlement agreement, and 
that the agreement is critical for a determination to be made regarding whether Gistro charged 
the builder to C O M ~ C ~  to the systcm. which would render Gistro a utility. Attempting to call the 
money paid to Ciistro "monetary damages" does not change what the payment was actually for. 
Compensation is not limited to the periodic user fee. but also encompasses a charge to connect to 
a utility system, no matter what i t  is called. 

ln its response to BSU's letter. Gistro stated that it disclosed to our staff in 2003 that 
Gistro was paid $1 87,500 as settlement in the court action, and that OUT staff is aware that FHB 
was allowed to reconnect and connect the residences which it built to Gistro's system as a result 
of the settlement. The Cornmission had no jurisdiction to resolve the lawsuit which resulted in 
this settlement. As explained in Gistro's previous letter. it is to the nature of the relief sought 
that a court looks in resolving \vhether the Commission or the circuit court has jurisdiction over a 
dispute. The nature of relief sought hcrc was based in contract and in tort. 

3. Analvsis and Conclusion 

Section 367.01 1(2), Florida Statutes, vests this Commission with "exclusive jurisdiction 
over each [water and wastewater] utility with respcct to its authority, service, and rates." Section 
367.021(12), Florida Statutes, defines "utility" to mean 

'I Southern Bell TelcDhonc and Tclcarauh Co. v. Mobile America Corn.. Inc., 291 So. Zd 199. 201 (Fla. 1974). 
&Winter SDnnnsDcvelooment Coro. v Florida Power Cop..  402 So. ?d I225 (Fla. 1981). 

Miami. 469 So. 2d 1384 (Ha.  1985): Abrdrnson v. Florida Psvchological Ass'n, 634 So. 2d 610 I2  &bble (-ItV of 

(Fla. 1994). 



ORDER NO. PSC-07-0207-FOF-SI 
DOCKET NO. 020640-SU 
PAGE 9 

. . . a water o r  wastexiter utility arid. except as provided in s. 367.022 [which 
enumerates certain cxmpt ion\  from Commission regulation which do not apply 
here], includes every person, lessee, trustee. or receiver owning, operating, 
managing, or controlling a system. or proposing construction of a system, who is 
providing, or proposes to  provide. water or wastewater service to the public for 
compensation. 

With respect to whethcr the monies accepted by Cistro in settlement of a court action 
constitutes compensation for senice. wc agree with Gistro that i t  does not for the reasons 
expressed by Gistro. l h e  sum of inone>' paid to Ciistro by FMB was not paid as compensation 
for service but in settlement 0 1  a contract and toii  action related to the provision of service. It is 
well settled that this Comm:ssiori's powers are deri!>ed tiom statute and the Commission does 
not have the statutory authont! :o resol\,e disputes arising in contract or tort law. 

At our March 13? 2007. agenda conference, we found that Gistro's right to withdraw its 
application for certificate hinged o n  whethcr Gistro's intent to require those wishing to connect 
to the system to purchase stock in the company in exchange for a right t o  connect constituted 
compensation for service. Gistro's proposed business plan provided that only by paying Gistro to 
become a part owner in the systcm ma! a person or entity COMCCI property to the system. We 
found that this activity indeed constituted a form of compensation for service, and therefore 
subjected Gistro to this Commission's exclusive jurisdiction over its authority, service. and rates. 
The purchase of stock in Gistro \rould not haw been discretionary for persons wishing to 
connect to the system. Persons in need of new wastewater collection service in the territory 
where Gistro serves would ha5.e either had to pay Gistro to become a stockholder or Construct 
their own wastewater collcction systcm. Therc i5 nu exemption from Commission regulation for 
this type of activity (sale of stock) mumerated in Section 367.022, Florida Statutes. 

BSU cited to Wircmass Ranch, Inc. v. Saddlebrook Resort. Inc.." for the proposition that 
an agency has the discretionary authority to continue with a proceeding despite the filing of a 
voluntary dismissal. In that case. the Florida Supreme Court resolved a timing conflict between 
decisions of the First and Second District Courts of Appeal as to whether an affected party who 
had objected to a Water Management District permit application could filc a voluntary dismissal 
of the objection after an adverse factual finding by the hearing officer but before the agency had 
acted on the hearing officer's rccommendations. The Court held that the affected party could not 
terminate the agency's jurisdiction OVCT its objection and that the motion for voluntary dismissal 
was not timely filed.'4 That holding is inapplicahle to the instant case because here, no hearing 
has yet been held on a protest to propsed a g e x y  action. Nevertheless. in dicta, the Court points 
out that a permitting agency differs from a court in that the agency must protect the public 
interest as directed by the legislature. The voluntary dismissal rule contained in the Florida 
Rules of Civil Procedure cannot be utilized to divest an adjudicatory agency of its jurisdiction 
granted to it by the legislature. The Coun found that "[tlo conclude otherwise . . . could 

'' 645 So. Zd 374 (Fla. 1991) (see footnote 8). 

" - Id. AI 376. 
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effectively allow an objecting pan!' t i1 unilaterally terminate jurisdiction and in effect declare 
null and void factual finding\ lnatlc i n  a proceeding clearly within an agency's area of 
responsibility and jurisdiction LIS d i r m r d  b> the legislature."'5 We found that this reasoning 
should hold true regardless of whether thc party seeking to withdraw from the case is the 
objecting party or the party who sought the permit (or. in this case, certificate) in the first place. 
Party litigants should not bc permitted to voltiiltafily dismiss away an agency's legislatively 
mandated jurisdiction. 

As pointed out b> Gihtco. t h i s  Commission has recognized a utility's legal right to 
withdraw applications in thc past and has routineiy acknowledged notices of withdrawal in other 
dockets, such as when the case becomes nioc.!. I S  settled by the parties, or a utility decides to 
withdraw a request for ratc increase. \I;hat this Commission has not done, however, is to 
acknowledge the withdrawal of a certificme application filed by a company that required 
certification and authorization from the C'nmmmion in order to provide service to the public for 
compensation. If Gistro decided to  continue to prwide service without compensation to new, as 
well as to existing customer.. U C  a g w d  that Gistro would clearly have had a legal right to 
withdraw its application. H C ~ N  C.\'CI. w e  k,und that because Gistm'r plan constituted 
compensation for service. Ciistn, had no legal right to withdraw its certificate application. In 
such a case, Gistro would be acting as a jurisdictional utility and therefore would have no legal 
right to choose whether to be regulated by the Commission. 

Our decision in th i z  resaid is consistent with Order No. PSC-96-0992-FOF-WS,'6 
wherein this Commission duclinrii r v  acknowledge a notice of withdraw-a1 of a transfer 
application and voluntary dism!ssnl. I n  that case: Bonita Springs Utilities (BSU), coincidentally 
the same exempt, not-for-pnrfil. mernbrr-owned cooperarive that provides wastewater treatment 
service to Gistro's customers, had been appointed by circuit court order as receiver for Harbor 
Utilities. Inc. (Harbor), a reglated company that had noticed its intent to abandon its system. 
BSU filed a transfer application on behalf of Harbor for the transfer of Harbor to BSU. While 
the transfer application w3s s t i l l  pending, the circuit court issued an order discharging the 
receivership and conveying Harbor's assets and customers to BSU. BSU filed a notice of 
withdrawal of i t s  transfer applicatinn. arguing that the court order divested the Commission of 
jurisdiction over the transfer because BSU is an exempt entity. This Commission disagreed, 
finding that the court-appointed receivrrship and conveyance of Harbor's assets to BSU did not 
divest the Commission of its authority to find whether or not the nansfer was in the public 
interest pursuant to section 367.07 1. Flonda Statutes. Accordingly, the Commission declined to 
acknowledge BSU's notice of withdrawal and voluntary dismissal, finding that "[ulnder Chapter 
367, Florida Statutes. [the Commission's] jurisdiction with respect to the authority, service and 
rates of utilities is exclusive." 

For the foregoing reasons. we found that Gistro enjoys no absolute right to withdraw its 
application and we declined to acknowledge it. Gistro sought to require persons wishing to 

'3 u. 
'' Issued August S ,  1996, in Dncket Uu. 9S075P-WS. In  Re. Petillon for aDmovd of transfer of facilities of H e r b  r 

w. Utilities ComDanv. Inc.. to Bonita Snrines Utilirics and cancellation of Crnificates NOS. 272-W and 215-S in & 
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connect to the system to plircllil~c sti'ck in the company i n  exchange for service. which we found 
was a form of cornpensatton. and rendered Gistro subject to Commission jurisdiction pursuant to 
Sections 367.01 l(2) and 3 6 ? . 0 1 I 1 I 2 ~ .  Florida Statutes. Therefore, we declined to acknowledge 
the applicant's Notice o !  N'ithdimwal. 

We were ready tc prcxeed x i t h  a ruling cii the merits of the certificate application when 
Gistro advised, during tlic 3gr.nda iuntercnce, that it  would instead withdraw its proposed 
business plan involving 21 .;rock purchase agreement to sell stock in exchange for service and that 
it would not provide senice i o r  wmpensation because it did not wish to be a regulated utility. 
With that understanding, we acknowledged the Notice of Withdrawal of Gistro's certificate 
application and directed the docket TO he c l o s d  upon receipt of written verification of the 
withdrawal of the proposal to scll srock in exchange for senice connections and that Gistro will 
not provide wastewater service to thc public for compensation. The next day, on March 14, 
2007, Gistro filed verification that it  will not proceed with the proposed business plan to sell 
stock. On April 9, 2007. Gistro filed verification that it will not provide wastewater service to 
the public for compensation. Therefore. the Notice of Withdrawal of Application is hereby 
acknowledged and the docket shall bc closed. 

Based on the foregoing. i t  is 

ORDERED by the Florida Public Service Commission that Gistro, Inc.'s Notice of 
Withdrawal of Application is acknowledged. It is further 

ORDERED that this docket shall be closed. 

By ORDER of the Flonda Public Service Commission this 9th day of Aoril, 2007. 

A m  COLE 
Commts4on Clerk 

( S E A L )  

RG 
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NOTICE OF FL R f H E R  PROCEEDINGS OR JUDICIAL REVIEW 

The Florida Public Service i'ommission is required by Section 120.569(1), Florida 
Statutes, to notify parties i i f  any administrative hcaring or judicial review of Commission orders 
that is available under Sections I XJ.57 cir 120.68. Florida Statutes, as well as the procedures and 
time limits that apply. 1-11:s notice siicruld not bc construed to mean all requests for an 
administrative hearing or judicia! re\ iew will be gTanted or result in the relief sought. 

Any party adversely affectcd by the Coinnission's final action in this matter may request: 
1) reconsideration of the decision by filing a motion for reconsideration with the Oflice of 
Commission Clerk. 2540 Shumard Oak Boulevard. 'Tallahassee. Florida 32399-0850, within 
fifteen (15) days of the issuance of this ordcr in the form prescribed by Rule 25-22.060, Florida 
Administrative Code; or 2) judicial revicu. by the Florida Supreme Court in the case of an 
electric, gas or telephone utility or the First Distr1cl Court of Appeal in the case of a water and/or 
wastewater utility by filing a notice of appeal with the Oftice of Commission Clerk and filing a 
copy of the notice of appeal and the filing fee with the appropriate coun. This filing must be 
completed within thirty (30) days after the issuance of this order, pursuant to Rule 9.1 10, Florida 
Rules of Appellate Procedure. 'The notice of appeal must be in the form specified in Rule 
9.900(a), Florida Rules of  Appcllale Procedure. 


