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BEFORE THE PUBLIC SERVICE COMMISSION OF THE STATE OF FLORIDA 

Docket No. 090538-TP 

Amended Complaint of QWEST 
COMMUNICATIONS COMPANY, LLC, Against 
MCIMETRO ACCESS TRANSMISSION 
SERVICES, LLC (D/B/A VERIZON ACCESS 
TRANSMISSION SERVICES), XO 
COMMUNlCATIONS SERVICES, INC., TW 
TELECOM OF FLORIDA, L.P., GRANITE 
TELECOMMUNICATIONS, LLC, 
BROADWING COMMUNICATIONS, LLC, 
ACCESS POINT, INC., BIRCH 
COMMUNICATIONS, INC., BUDGET PREPAY, 
INC., BULLSEYE TELECOM, INC., 
DELTACOM, INC., ERNEST 
COMMUNICATIONS, INC., FLATEL, PIC., 
LIGHTYEAR NETWORK SOLUTIONS, LLC, 
NAVIGATOR TELECOMMUNICATIONS, LLC, 
PAETEC COMMUNICATIONS, INC., STS 
TELECOM, LLC, US LEC OF FLORIDA LLC, 
WINDSTREAM W O X ,  INC., AND 10 HN 
DOES 1 THROUGH 50, For unlawful 
discrimination. 

Filed: July 15,201 1 

PRELIMINARY RESPONSNE TO JOINT MOTION TO DISMISS 

Pursuant to Rule 28-106.204, Fla. Admin. Code, Qwest Communications 

Company, LLC ("QCC"), by and thrciugh its counsel, hereby provides its preliminary 

response' to the Joint Motion to Dismiss filed by Access Point, Inc.; Birch 

On July I I, 201 1, QCC filed a motion for an extension oftime after conferring with counsel for I 

the Respondents. QCC requested that the deadline for response to the instant motion be extended h m  
seven days (July IS, 201 1) to August 1,20 11. 'The vast majority of the Respondents indicated no 
opposition to QCC's motion. Only BullsEye arid Granite indicated opposition (as summarized in QCC's 
July I I motion), but neither party filed a formal response in opposition to the motion for extension Thus, 
QCC's motion was unopposed. The Commission has not entered an order as ofthe filing of this 
preliminary responsc on July 15,201 1, the date a response was technically due absent extension as timely 
requested by QCC. Out of an abundance of cabtion, QCC files the instant response. 

QCC has not had an adequate oppolhuiily to address the critically-imporlant issues raised by tbe 
instant motion to dismiss. QCC is providing the best response it can under these circumstanm. but 
believes additional time is needed to allow it to adequatsly and comprehensively respond to the Joint 
Movants' arguments. As such, QCC intends to seek leave to file a supplemental response as soon as one 
can be prepared If QCC's motion for extension is granted, Q€C asks that this preliminsly response be 
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Communications, Inc.; Broadwing Communications, LLC; BullsEye Telecom, Inc.; 

DeltaCom, Inc.; Granite Telecommunications, LLC; Lightyear Network Solutions, LLC; 

MCImetro Access Transmission Serfices LLC d/b/a Verizon Access Transmission 

Services; Navigator Telecommunications, LLC; PAETEC Communications, Inc.; STS 

Telecom, LLC; tw telecom of florid% 1.p.; US LEC of Florida, LLC d/b/a PaeTec 

Business Services; XO Communicatictns Services, Inc.; and Windstream NuVox, Inc. 

(collectively, the “Joint Movants”). For the reasons stated below, the Joint Motion to 

Dismiss should be denied. 

I. INTRODUCTION 

For now the fourth time in this proceeding, the Respondents ask the Commission 

to dismiss QCC‘s complaint before the case can even proceed to issue idenMcation and 

fact development. Once again, the Respondents grasp at straws and seek to prevent the 

Commission from evaluating the Respondents’ unlawfully discriminatory conduct. The 

Respondents do not deny that they entered into secret, off-tariff switched access 

agreements with preferred interexchange carriers (“IXCs”), whereby those IXCs received 

discounts (often, steep discounts) off of the Respondents’ published switched access 

rates. The Respondents do not deny that QCC was charged a higher (often, steeply 

higher) rates for the identical service. Instead of denying those facts or allowing the 

Commission to evaluate the sufficiency of their excuses for discrimiiating against QCC, 

the Respondents once again seek to deny the QCC the opporhmity to even present its 

case. 

stricken or deemed withdrawn. QCC will then file a response to the instant motion by the date identified in 
the order extending time. 
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In the instant motion, the Joint Movants claim that recent legislation* deregulating 

retail services in Florida stripped the Commission ofjurisdiction to consider QCC’s 

claims of switched access rate discrimination. Switched access is not a retail service, but 

is a bottleneck service provided by one carrier (a local exchange carrier) to another 

carrier (an IXC). The IXC customer has no competitive alternative and, based on the 

carrier selection of the retail end user, niust use and pay for the switched access providqd 

by the local exchange carriers originating and terminating the 

In the instant motion, the Joint Movants ask the Commission to apply an incorrect 

legal analysis to evaluating the effect of’the Legislation. The Joint Movants ask the 

Commission to operate f?om the incorrect assumption that legislation is presumptively 

retroactive in nature. However, this is precisely backwards. As a matter of Florida law, 

legislation is presumed not to have retroactive effect, and may only be applied 

retroactively if (a) the legislature clearly intended the legislation to be retroactive, and (b) 

it would be constitutionally permissible to apply it retroactively. The Joint Movants have 

proved neither to be the case, and therefore the instant motion must be denied. 

The Joint Movants also ignore tllat QCC’s amended complaint seeks both 

retroactive (refunds) and going-forward relief. Even if the Commission concludes (and it 

should not, as discussed below) that it no longer possesses jurisdiction to scrutinize the 

Respondents’ discriminatory and anticompetitive conduct, as it has continued after June 

30,201 1, there is no doubt that Commi:ision retains jurisdiction to adjudicate the 

Respondents’ behavior for the many yetus preceding the effective date of the Legislation. 

HB 123 1 (Chapter 20 1 1  -36, Laws of Florida) (the “Lcgislation”). 

For a more thorough discussion of the mechanics and bottleneck nature of switched access, please 
see Qwest Communications Company, LLC’s Response to Joint CLEcs’ Motion to Dismiss and to MCl’s 
Motion for Summary Final Order (filed March !#, ZOlO), at pp. 3-4. 
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As the legislature gave no indication that it intended the Legislation to be retroactive or 

that it intended to limit the Commission's jurisdiction to prevent anti-competitive canier- 

to-carrier behavior, the instant motion sliould be denied. 

11. DISCUSSION 

A. Standard of Review 

As was the case with the three earlier unsuccessful motions to dismiss filed in this 

case, the Joint Movants shoulder a heavy burden. In considering whether QCC's 

Amended Complaint states a cause of action upon which relief may be granted, the 

Commission must take all factual allegations in the Complaint as true and all reasonable 

inferences are allowed in favor of QCC 's case! In determining the sufficiency of the 

Amended Complaint, the Commission should confine itself to the Amended Complaint 

and documents incorporated therein, and the grounds asserted in the motion to dismiss: 

The moving party must specify the grounds for the motion to dismiss, and all material 

allegations must be construed against the moving party in determining if the complainant 

has stated the necessary allegations: Thus, for purposes of the instant motion, the 

Commission must accept as m e  that the Joint Movants entered into secret, off-price list 

switched access discount agreements with a select few favored JXCs, and that QCC was 

charged and paid a higher rate for the identical, bottleneck service. 

B. Legislation is Presumptively Prospective under Florida Law. 

See Varnes v. Dawkins, 624 So.2d 349, 350 (Flalst DCA 1993): Orlando Sports Sfadium, Inc. v. 
Stote ex re1 Powell, 262 So.2d 881 @la. 1972); In re: Complaint to egorce interconnection agreement with 
NuVax Communications Inc. by Bell South Edecommunications, I n c ,  Order No. PSC-04-0998-FOF-TP, 
Docket No. 040527-TP (October 12,2004). 

759,765 (Fla. 1st DCA 1963), and Rule 1.130, FloridaRules ofcivil Procedure. 

4 

See Flye v. Jefords, 106 So2d 229 (1%. 1st DCA 1958). overruled on other grounds, 153 So.2d 5 

Matthews v. Matfhews, 122 So2d 571 (Fla. 2nd DCA 1960). 6 
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Contrary to the analytical fiamework suggested by the Joint Movants? Florida 

law is clear that legislation presutnptivdy does not have retroactive effect.' In the instant 

motion, the Joint Movants claim that ahent a "savings clause," an act of legislation 

repealing a statute conferring jurisdiction presumptively and automatically strips the 

relevant body of all jurisdiction, even over pending cases. For two reasons, the Joint 

Movants are asking the Commission to perform the incorrect legal analysis. 

First, while now-repealed Sections 364.08 and 364.10(1) created substantive 

protections against rate discrimination, they were not the (exclusive) sources of the 

Commission's jurisdiction over QCC's claims. Instead, the Commission's jurisdiction 

over QCC's claims is founded in Sections 364.01(1) and (2); neither of which were 

repealed by the Legislation, and in newly-amended Sections 364.16(1) and (2)'' As 

such, the Joint Movants' central premise (that the repeal of a statute conferring 

Joint Motion to Dismiss, at 8. 

If a statute attaches new legal consequences to events completed before its enactment, Florida 
courts impose a presumption againrr retroactive application of the stalute to pending cases absent clear 
legislative intent to the contrary. Metropolitan Dade Co. v. Chare Federal Housing Corp., 131 So.2d 494, 
499 (Fla 1999). The policy rationale behind this d e  is that renoactive application of statutes can be harsh 
and implicate due process wncem. Id. Requiring clear legislative intent assures that the Legislature has 
affmtively considered the potential unfairness of retroactive application and determined that it is an 
acceptable result in light of countervailing benefits. Arrow Air. Inc. v. Wahh, 645 So2d 422,425 @la. 
1994). 

7 

8 

Section 364.01(1) states that the Commission "shall exercise over and in relation to 9 

telecommunications companies the powers coderred by [Chapter 364, F.S.]. Section 364.01 (2) states the 
legislature's intent to give exclusive jurisdiction in all matters set forth in [Chapter 364, F.S.] to the 
Commission in regulating telecommunications companies. 

Newly-amended Section 364.16(1) exlpresses the legislative finding "that the competitive 
provision of local exchange service requires aplpropriate continued regulatory oversight of carrier-to-Carrier 
relationship in order to provide for the development of fair and effective competition." Newly-amended 
Section 364.16(2) states the legislature's intent ''that in resolving disputes, the commission treat all 
providers of telecommunications services fairly by preventing anfieompetithe behavior, including, but not 
limited to, predatory pricing." 

IO 
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jurisdiction to the Commission eliminates the Commission's jurisdiction over pending 

cl+ms) is inapposite. 

Second, the Joint Movants ignore the wellestablished test under Florida law for 

evaluating whether legislation acts retroactively. As mentioned briefly above, Florida 

opinions have established a two-pronged inquiry for addressing whether a statute is to be 

applied retroactively to conduct that predates enactment." The first inquiry is whether 

there is clear evidence of legislative intent to apply the statute retrospectively.'* If the 

fmt inquiry is answered in the affirmative, legislation is only deemed to operate 

retroactively if to do so would be constitutionally permissible 

1. There is No Clear Evidence that the Legislature Intended the 
Legislation to Act Retroactively. 

As noted above, the Joint Movants must first establish clear evidence of 

legislative intent to apply a statute retrodctively. As the Joint Movants have made no 

attempt to do so, the motion should be dlenied. Even looking past their failure to do so, 

there is no evidence (let alone clear evidence) that the legislature intended the Legislation 

to retroactively apply to claims such as those raised by QCC in the Amended Complaint. 

In fact, all available evidence suggests that the legislature's focus was entirely on limiting 

the Commission's regulatory purview over retuil services, services that are not even at 

issue in this proceeding 

In evaluating whether there is clear evidence of legislative intent to apply a statute 

retroactively, both the terms of the statute and the purpose of the enactment must be 

See, Metro Dade at 499. 

Id 

11 
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con~idered.'~ Determining legislative intent is a routine matter of statutory construction 

that may be performed by the agency. It requires review of the statute's language, 

structure, purpose, and legislative history and examination of the degree of connection 

between the past event and the operation of the new ~ 1 e . I ~  

Determination of legislative intent is a question of statutory con~truction.~~ While 

both the terms of the statnte and the purpose of the enactment must be considered,I6 

legislative intent must be determined primarily from the language of the statute." The 

mere fact that retroactive application would vindicate the purpose of a new statute more 

fully is not sufficient to rebut the presurnption against it." 

Hence, because the Legislation does not contain an express statement that the 

Legislature intends the statute to be applied retroactively to pending matters, it must be 

presumed to apply prospectively only. 'Under Florida law, the legislature must be 

unequivocal that it intends retroactive app1icati0n.l~ Here, the legislature was silent, and 

the Legislation contains no explicit provision indicating that carriers which have violated 

now-repealed provisions of Chapter 364; bear no responsibility or liability for their past 

Zd. at 500. 

Langrqfv. USI Film Products, 5 I 1  U S  244 (1994) (retroactive statute is one that attaches new 

13 
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legal consequences to events completed before its enactment). 

Campus Communications, Inc. v. Earnhardt, 821 So.= 388 (Fla. 2002). 

Metro Dade at 500. 

Campus at 395. 

Arrow at 425. 

See Larson v. Independent L@ andAccident I w a n c e  Co., 29 So.% 448 (1947)(impliition 

15 
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supporting inte.rpretation that a staMe be applied remactively must be unequivocal and leave no room for 
doubt BS to legislative intent). 



conduct.2o Absent such language, there is no basis for the Commission to conclude that 

the legislature intended the Legislation 10 operate retroactively. As such, at bare 

minimum QCC’s causes of action (and irequests for reparations) survive, as they apply to 

the Respondents’ conduct up to and including June 30,201 1. 

2. Retroactive Application of the Lerrislation Would Not be 
Constitutionallv I’ermissible. 

Even if the Commission somehciw concludes (despite the total dearth of evidence 

that the legislature intended the Legislaiion to be retroactive) that there is clear evidence 

of legislative intent to apply the Legislation retroactively, the second prong of the Metro 

Dude test requires a determination that retroactive application is constitutionally 

permissible. That analysis generally hinges upon whether the retroactive application of a 

statute impairs “vested rights, creates nt:w obligations, or imposes new penalties.”2’ A 

vested right has been defined as “an immediate, fixed right of present or future 

enjoyment.”22 In this case, QCC’s possessed a vested right in its statutory cause of 

action, as the Respondents’ unlawful ccnduct had already occurred and thus QCC’s 

claims had already accrued.= As the R. 4 M case makes clear, neithex the right to enforce 

a judgment nor the right to pursue a cause of action may be “cut off by subsequent 

legi~lation.’”~ QCC’s statutory cause of action to pursue recovery based upon the undue 

N, 

House and Senate bill analyses. While the legitibtive history materials make quite clear the Legislation’s 
focus was deregulation of retoil services (services not at issue in this case), the materials lend no support to 
an argument that the legislature intended for ths Legislation to be applied retroactively. 

QCC has attached as Exhibit A the available legislative history materials. These include both 

R A M  of So. Flu v. WCI Communitie?, Inc., 869 So.2d 1210, 1217 (ZMd DCA 2004). 

Id. at 1218. 

See, e+. R A M .  at 1220 (‘‘once a cawe of action has accrued, the right to pursue that cause of 

21 

22 

n 
action is generally considered a vested righr’). 

24 Id at 1221,615. 
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preferences provided by the CLECs to QCC’s competitors accrued each time the 

Respondents issued bills imposing discriminatory rates on QCC for the Respondents’ 

bottleneck services. Thus, for each billing period prior to and including June 30,201 1, 

QCC had a vested right to its cause of action grounded in Sections 364.08 and 364.10. 

That QCC’s cause of action constitutes ,a vested right is buttressed by the fact that its 

cause of action stems from statute, and not from common law? As such, it would not be 

constitutionally permissible for the legislature -even had it intended to do so (which it 

clearly did not) -to retroactively divest QCC of the right to pursue its claims, as accrued 

prior to the effective date of the Legisla1iion. 

C. The Commission Still Rktains Jurisdiction over QCC’a Prospective 
Claims. 

The Joint Movants falsely assume that, because of the amendments to Chapter 

364, and the repeal of Sections 364.08 and 364.10(1), the Commission unequivocally 

lacks jurisdiction over QCC’s claims, ai they would pertain to conduct beginning July 1, 

201 1. As discussed briefly above, neither the language of the Legislation, nor the 

legislative history supports such a view. The legislature very clearly intended the 

The RAM. opinion was addressing alleged vested rights based upon statutory provisions and IS 

indicates that statutory rights may become vested when the cause of action accrues. At least one Florida 
Supreme Court opinion, on the other hand, indilates that accrual of a common law cause of action is not a 
vested right and it can be retroactively eliminated. See, C/awe/I Y. Hob& Corp ... 5 I5 So.2d 1275 (Fla. 
1987) (holding that a person pursuing a common law tort theory to recover damages has no vested interest). 

See also Weingrod v. Mih, 29 So.3d 406,415416 (Fla3“ E A  2010) (“After performing a 
careful review of the opinions issued by the Florida Supreme Court and other courts, it appears that when 
determining whether a litigating has a vested right precluding retrospective application of a statute 
containing language indicating the Legislature’t: intent that it be applied retrospectively, the courts have 
drawn a distinction (I)  between cases already filed or a judgment rendered prior to enactment of the statute 
*** and those where no complaint had been filed or judgment rendered; aad (2) where the righf or cause of 
action was statutorily created rather than based on common law.”) (citations omitted; emphasis added). 
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Commission to retain authority to protect against anti-competitive, carrier-to-carrier 

conduct such as the discriminatory rate treatment imposed by the Respondents to QCC‘s 

purchase of intrastate switched access service. That service is a wholesale (carrier-to- 

carrier) service. It is not a retail service purchased by consumer end-users. 

Newly-amended Section 364.16(1) expresses the legislative fmdhg “that the 

competitive provision of local exchange service requires appropriate continued regulatory 

oversight of carrier-to-carrier relationships in order to provide for rhe development of 

fair and effective competition.” Newly-amended Section 364.1 6(2) states the 

legislature’s intent “that in resolving dkputes, the commission treat all providers of 

telecommunications services fairly by preventing anticompetitive behavior, including, but 

not limited to, predatory pricing.” The legislature intended for this Commission to 

continue to prevent abusive switched access practices such as those utiliied by the 

Respondent CLECs for many years. 

The available legislative history (see Exhibit A hereto) makes it very clear that the 

legislature’s singular focus was to deregulate retail services, and to preserve Commission 

jurisdiction over wholesale, carrier-to-c,anier practices. For instance, the March 29,201 1 

Senate bill analysis summarizes that the effect of the Legislation is to “[c]omplete retail 

deregulation of wireline telecommunication services” and “[mJaintain the role of rhe 

Public Service Commission in resolving wholesale disputes beiween service providers.” 

It further explains that the “statute also jprovides the commission with continuing 

regulatory oversight of nonbasic services for purposes of preventing cross-subsidization 

of nonbasic services with revenues from basic services, and ensuring that allproviders 

are treatedfairly in the telecommunications market.” The Final Bill Analysis indicates 

IO 



that consolidates “existing provisions related to the PSC’s oversight of carrier-to-carrier 

relationships for purposes of ensuring fair andeffective competition among 

telecommunications service providers.” 

The Respondent CLECs’ continued practice of imposing discriminatorily high 

switched access rates on QCC (as compared to the lower, Secret rates it charges other 

IXCs for the identical wholesale service:) constitutes just the type of conduct the 

legislature continues to require the Commission to prevent and correct. As such, the 

Commission should deny the instant motion to dismiss as to both QCC’s retrospective 

and prospective claims, and should pemiit this case to proceed to the issue identification 

and fact development. 

111. CONCLUSION 

Based on the foregoing, QCC respectfully requests that the Commission deny the 

Joint Movants’ Motion to Dismiss. As noted in footnote 1 above, because QCC did not 

have an adequate opportunity to analyze and address each of the Joint Movants’ 

arguments, QCC will file leave to suppkment this preliminary response. 

DATED this 15th day of July 201 1. 

By: s/ Michael G. Cooke 
Michael G. h o k e  
@la. BarNo. 0979457) 
Ruden McClosky. 
401 E. Jackson St., Suite 2700 
Tampa, FL 33606 
Telephone: (813) 222-6685 
Facsimile: (813) 314-6985 
michael.cooke@den.com 

Adam L. Sherr (not admitted in Florida) 
Associate General Counsel 
Qwest 
1600 7th Avenue, Room 1506 
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Seattle, WA98191 
Tel206-398-2507 
Fax: 206-343-4040 
Email: Adam.Shen@lqwest.com 

Attorneys for Qwest Communications 
Company, LLC fka Qwest Communications 
Corporation 
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CERTIFICATE OF SERVICE 
DOCKET NO. 090538-TP 

I HEREBY CERTIFY that a hus and correct copy of the foregoing was served by 
electronic delivery andor U.S. Mail this 15' day of July, 201 1, to the following: 

Florida Public Service Commission 
Theresa Tan 
Florida Public Service Commission 
Office of General Counsel 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0850 
Itan@psc.state.fl.us 

tw telecom offlorida, 1.p. 
XO Communicm'ons Services, Inc 
Windsfream NuVox, Inc. 
Birch Communications. Inc. 
LkltaCom, Inc. 
Matthew J. Feil 
Gunster Yoakley & Stewart, P.A. 
215 S. Monroe Street, Suite 618 
Tallahassee, FL 32301 
mfeil@gunster.com 

@est Communications Co., LLC. 
Jason D. Topp, Corporate Counsel 
Qwest Communications Co., LLC 
200 S. Fifth Street, Room 2200 
Minneapolis, MN 55402 
Jason.topp@qwest.com 

MCImeho Access Transmission Service 
&/a Verizodccess Transmission Services 
Dulaney O'Roark 
VerimnAccess Transmission Services 
Six Concourse Pkwy, NE, Ste 800 
Atlanta, GA 30328 
De.oroark@verizon.com 

Granite Communications. LLC 
BuIlsEye Telecom, Inc. 
Andrew M. Klein 
Allen C. Zoraki 
Klein Law Group, PLLC 
1250 Connecticut Avenue, NW 
Suite 200 
Washington, D.C. 20036 
aklein@kleinlawpllc.com 
azoracki@kleinlawpllc.com 

@est Communications Co., LLC 
Adam Sherr 
Associate General Counsel 
Qwest Communications Co., LLC 
1600 7" Avenue, Room 1506 
Seaale, WA 98191 
adam.sherr@qwest.com 

Broadwing Communicai?ons, LLC 
Marsha E. Rule 
Rutledge, Ecenia & hmell  
P.O. Box 551 
Tallahassee, FL 32302-055 1 
marsha@reuphlaw.com 

XO Communicationr Services, Inc. 
lane Whang 
Davis Wright Tremain 
Suite 800 
505 Montgomev Street 
San Francisco, California 941 11-6533 
JaneWhang@dwt.com 

STS Telecom, LLC 
Alan C. Gold 
1501 Sunset Drive 
2nd Floor 
Coral Gables, FL 33 143 
agold@acgoldlaw.com 

Navigator Telecommunications, LLC 
Michael McAlister, General Counsel 
Navigator Telecommunications, LLC 
8525 Riverwood Park Drive 
P. 0. Box 13860 
North Little Rock, AR 721 13 
mike@navtel.com 
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Access Point, Inc. 
Lightyear NehvorkSolutions, LLC Navigator 
Telecommunications, LLC PAETEC 
Communications, Inc. 
US LEC of Florida, LLC db/o PAETEC 
Business Services Louisville, K Y  40223 
Eric J. Branfman john.greive@lightyearyear.net 
Philip J. Macres 
Bingha McCutchen, LLP 
2020 K Street NW 
Washington, DC 20006-1806 
eric.branfrnan@bingham.com 
Philip.macres@bingham.com 

Lightyear Network Solutions. Inc. 
John Greive, Vice President of Regulatory 
Affairs & General Counsel 
Lightyear Network Solutions, LLC 
1901 Eastpoint Parkway 

Access Point, Inc. 
Richard Brown 
Chairman-Chief Executive Officer 
Access Point, Inc. 
1100 Crescent Green, Suite 109 
Cary,NC 27518-8105 
Richard.brown@accesspointinc.com 

PAETEC Communicm'ons, Inc. and 
US LEC ofFlorida, LLC &/a PAETEC 
Business Services 
John B. Messenger, Vice President and 
Associate General Counsel 
PAETEC Communications, Inc. 
One PaeTec Plaza 
600 Willowbrook Office Park 
Fairpoint, NY 14450 
john.messenger@aetec.com 

Flatel, Inc. 
c/o Adriana Solar 
2300 Palm Beach Lakes Blvd. 
Executive Center, Suite 100 
West Palm Beach, Florida 33409 

Budget Prepay, Inc. 
c/o NRAI Services, Inc. 
2731 Executive Park Drive, Suite 4 
Weston, Florida 33331 
and 
Budget Prepay, Inc. 
General Counsel 
1325 Barksdale Blvd., Suite 200 
Bossier City, LA 7 I 11 1 

Ernest Communications, Inc. 
General Counsel 
5275 Triangle Parkway 
Suite 150 
Norcross, GA 30092 

s/ Michael G. Cooke 
Michael G. Cooke 
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The Florida Senate 
BILL ANALYSIS AND IFISCAL IMPACT STATEMENT 

(This document is b d  on the pmvisions cantaincd in the legislalion BS of the lacst date listcd below.) 

prepared BY The Professional staff of the Budget Commmee 

BILL CSICSISB 1524 

INTRODUCER: Commerce and Tourism Committee; Communications, Energy, and Public Utilities 
Committee; and Senator Simmcins 

SUBJECT: Telecommunications 

DATE: April 11,2011 REVISED: 

ANALYST STAFF DIRECTOR REFERENCE ACTION 

cu FavlCS 
CM FavlCS 
BC Favorable 

1. Wiehle Carter - 
2. Hrdlicka Cooper - 
3. Pigott Meyer, C. - 

for Additional Information: 
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1. Summary: 

This bill provides for the retail deregulation of wireline telecommunication services by repealing 
the statutes that: 

Require price regulation. 
0 

0 

Require companies to provide a flat-rate pricing option for basic local telecommunications 
service. 
Prohibit charging any price other than that in the scheduled rate tariff. 
Authorize the Public Service Commission (commission) to engage in specified consumer 
protection activities. 
Maintain the role of the commission in resolving wholesale disputes between service 
providers. 

The bill substantially amends the following sections ofthe Florida Statutes: 364.01,364.011, 
364.012,364.0135, 364.02, 364.04,364.10, 364.16, 364.163,364.183,364.33,364.335, 
364.3375,364.385,364.386, 196.012(6), 199.183(1)(b), 212.08(6), 290.007(8), 350.0605(3), 
364.105, 364.32, and 489.103(5). 

. 
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The bill repeals the following sections of the Florida Statutes: 364.025, 364.025 1, 364.0252, 
364.051,364.052,364.057, 364.058, 364.059, 364.06, 364.063,364.07, 364.08,364.15, 364.161, 
364.162, 364.185,364.19,364.27, 364.337, 364.3376. 364.3381,364.3382,364.339, 364.345, 
364.37, 364.501,364.503,364.506,36%507,364.508, 364.515, 364.516,364.601,364.602, 
364.603, and 364.604. 

It. Present Situation: 

Chapter 364, F.S., provides for regulation of wireline telecommunications companies. 

Loeal Exchange Telecommunicntion!i Service 

Section 364.02, F.S., defines “basic local telecommunications service,” or basic service, as 
voice-grade, single-line, flat-rate residential local exchange service that provides dial tone, local 
usage necessary to place unlimited calls within a local exchange area, dual-tone multi-6equency 
dialing, and m s  to the following: eoiergency services, such as “91 1,” all locally available 
interexchange companies, directory assistance, operator services, relay services, and an 
alphabetical directory listing. For a local exchange telecommunications company,’ the term 
includes any extended area service routes, and extended calling service in existence or ordered 
by the commission on or before July 1, 1995. “Nonbasic service” is defined as any 
telecommunications service provided by a local exchange telecommunications company other 
than a basic local telecommunications riervice, a local interconnection arrangement, or a network 
access service. Any combination of basic service along with a nonbasic service or an unregulated 
service is nonbasic service. 

Universal Service 

Section 364.025, F.S., provides for universal service, defined as “an evolving level of access to 
telecommunications services that, taking into account advances in technologies, services, and 
market demand for essential services, tlhe commission determines should be provided at just, 
reasonable, and affordable rates to customers, including those in rural, economically 
disadvantaged, and high-cost areas.’’ To provide this level of service, each local exchange 
telecommunications company was required to furnish basic local exchange telecommunications 
service within a reasonable time period to any person requesting such service within the 
company’s service territory until January 1,2009. This "carrier-of-last-re so^' obligation has 
now expired by the terms of the statute. 

F’rice Regulation of Local Exchange ‘Telecommunications Companies 

Section 364.05 1, F.S., provides for price regulation of local exchange telecommunications 
companies. 

’ Section 364.02(8), F.S., defines the term “local exchange telecommunications company” to mean any company certificated 
by the commission to provide local exchange telecommunications service in this m e  on or before June 30, 1995. Basically, 
this means all wireline telephone companies certificated, or authorized io act in this slate, prior to deregulation. 
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Baric Service 

The statute requires a flat-rate pricing option for basic local telecommunications service. A 
company may, with 30 days’ notice, adjust its basic service revenues once in any 12-month 
period in an amount not to exceed the change in inflation less 1 percent, upon specified 
conditions being met. These conditions are: 1) if it is determined that the level of competition 
justifies the elimination of price caps in an exchange served by a company with less than 3 
million basic local telecommunications service access lines in service, or 2) at the end of 5 years 
for any company. If any company, after January 1,2001, believes that the level of competition 
justifies the elimination of any form of price. regulation, the company may pctition the 
Legislature for that elimination. 

In addition to this method for increasing prices, any company that believes circumstances have 
changed substantially enough to justify any increase in the rates for basic local 
telecommunications services may petition the commission for a rate increase. The commission 
may grant the petition only after a compelling showing of changed circumstances. 

Nonbasic service 

Each company may set or change the rate for each of its nonbasic services on one day’s notice. 
The price increase for any nonbasic swice category cannot not exceed 6 percent within a 12- 
month period until there is another entity providing local telecommunications service in that 
exchange area; at that time, the price for any nonbasic service category may be increased in an 
amount not to exceed 10 percent within a 12-month period, and the rate i s  presumptively valid. 
However, the price for any service that was treated as basic service before July 1,2009, cannot 
be increased by more than the amount a.llowed for basic service. 

The statute also provides the commission with continuing regulatory oversight of nonbasic 
services for purposes of preventing crot;s-subsidization of nonbasic services with revenues from 
basic services, and ensuring that all providers are treated fairly in the telecommunications 
market. The price charged to a consumer for a nonbasic service must cover the direct costs of 
providing the service. 

Small Local Exebange Teleeommunications Companies 

Section 364.052, F.S., provides for regillation of small local exchange telecommunications 
companies, defined as a local exchange telecommunications company certified by the 
commission prior to July I,  1995, which had fewer than 100,000 access lines in service on that 
date. The statute requires the commission to adopt streamlined procedures for regulating these 
companies that minimize the burdens of regulation with regard to audits, investigations, service 
standards, cost studies, reports, and other matters. The commission is authorized to establish only 
those procedures that are cost-justified and are. in the public interest, so that universal service 
may be promoted. 

These companies remain under rate of ireturn regulation. However, the statute provides that a 
company may, at any time after Januqy 1, 1996, elect to be subject to the price regulation 
provided in s. 364.051, F.S. 
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Any competitive local exchange telecommunications company competing within the territory of 
any small local exchange telecommuniwtions company must do so on an exchange-wide basis 
for the provision of flat-rated, switched residential and business local exchange 
telecommunications services in all exchanges in which they elect to serve, unless the commission 
determines otherwise. However, if a smlall local exchange telecommunications company elects to 
be subject to price regulation, or if it prmwides cable television programming services, a 
certificated competitive local exchange company may provide sewices within the territory of the 
electing company. 

Connection of Lines and Number Portability 

Section 364.16, F.S., relating to connection of lines and number portability, authorizes the 
commission to require line connections and transfer of telecommunications service when it finds 
that such connections between any two or more local exchange telecommunications companies 
can reasonably be made and efficient service obtained and that such connections are necessary. 

Each competitive local exchange telecommunications company must provide access to, and 
interconnection with, its telecommunications services to any other provider of local exchange 
telecommunications services requesting access and interconnection at nondiscriminatory prices, 
terms, and conditions. If the parties ~ f ' e  unable to negotiate mutually acceptable prices, terms, 
and conditions after 60 days, either pariy may petition the commission to determine the prices or 
terms. Each local exchange telecommunications company must provide access to, and 
interconnection with, its telecommunications facilities to any other provider of local exchange 
telecommunications services requesting such access and interconnection at nondiscriminatory 
prices, rates, terms, and conditions established by the procedures set forth in s. 364.162, F.S. 

The statute also requires that tempom9 means of achieving telephone number portability be 
established no later than January 1, 1996. Each local exchange service provider must make 
necessary modifications to allow permanent portability of local telephone numbers between 
certificated providers of local exchange service as soon as reasonably possible after the 
development of national standards. 

Certificate of Necessity 

Section 364.33, F.S., relating to certificates ofnecessity, provides that, with certain exceptions, a 
person may not begin the construction or operation of any telecommunications facility for the 
purpose of providing telecommunications services to the public or acquire ownership or control 
in any facility in any manner without prior commission approval. Section 364.335, F.S., relating 
to application for a certificate of necessity, requires each applicant for a certificate to do the 
following. 

0 Provide all information required by rule or order of the commission, which may include a 
detailed inquiry into the ability of the applicant to provide service, a detailed inquiry into the 
territory and facilities involved, and a detailed inquiry into the existence of service from 
other sources within geographical proximity to the territory applied for. 
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Ill. 

If the commission grants the requested certificate, any person who would be substantially 
affected by the requested certification may, within 2 1 days after the granting of such certificate, 
file a written objection requesting a hearing. Also, the commission may hold a hearing on its own 
motion to determine whether the grant of a certificate is in the public interest. 

Deregulation 

Deregulation ofthe wireline telecommunications industry began in Florida in 1995. At that time, 
wireline voice communication services were only being offered by the incumbent local exchange 
companies. New providers could enter h e  market by three methods: a purchase and resale of a 
portion of an incumbent’s systems and services; a lease of some of these systems; or construction 
of their own systems. With deregulation, various statutory protections were enacted for 
consumers and new market entrants, including requirements for a universal service fund, the 
carrier-of-last-resort obligation of each incumbent, and a rate structure that encourages 
competition while protecting all parties. As the market developed, changes were made to these 
and other statutes to provide further encauragement for competition and to continue or expand 
protections. 

In spite of these changes, little competition developed until improvements in technology allowed 
the transmission of different types of communications services (voice, video, and data) on one 
delivery system. As these technologies converged, service providers began to offer bundled 
services, providing all three types of communications services to a customer on one network, 
with one contract and one price. This became the standard industry practice for providers that 
had traditionally provided only one fonn of communication service, either voice, video (cable), 
or data (Internet). With this convergence, additional statutory changes became necessary, notably 
further deregulation of wireline voice communication and changes to its rate structure, the 
creation of a state system for obtaining a 6anchise for video services to replace local franchises, 
and the deletion or repeal of provisions that became obsolete or unnecessary. 

Effect of Proposed Changes: 

Section 1 names the act the “Regulatory Reform Act.” 

Section 2 amends s. 364.01, F.S., to delete language directing the Public Service Commission to 
exercise its exclusive jurisdiction to: 

Protect the public health, safety, and welfare by ensuring that basic local telecommunications 
services are available to all consumers in the state at reasonable and affordable prices. 
Encourage competition through fledble regulatory treatment among providers of 
telecommunications services in order to ensure the availability of the widest possible range 
of consumer choice in the provision of all telecommunications services. 

File with the commission schedules showing all rates for service of every kind furnished by it 
and all rules and contracts relating to such service.. 
File the application fee required by ihe commission in an amount not to exceed $500. 
Submit an afidavit that the applicant has given proper notice of its application. 
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Protect the public health, safety, and welfare by ensuring that monopoly services provided by 
telecommunications companies continue to be subject to effective price, rate, and service 
regulation. 
Promote competition by encouraging innovation and investment in telecommunications 
markets and by allowing a transitional period in which new and emerging technologies are. 
subject to a reduced level of regulatory oversight. 
Encourage all providers of telecommunications services to introduce new or experimental 
telecommunications services free ofunnecessary regulatory restraints. 
Eliminate any rules or regulations which will delay or impair the transition to competition. 
Ensure that all providers of telecommunications services are. treated fairly, by preventing 
anticompetitive behavior and elimirlating unnecessary regulatory restraint. 
Recognize the continuing emergence of a competitive telecommunications environment 
through the flexible regulatory treatment of competitive telecommunications services, where 
appropriate, if doing so does not recluce the availability of adequate basic local 
telecommunications service to all citizens of the state at reasonable and affordable prices, if 
competitive telecommunications seavices are not subsidized by monopoly 
telecommunications services, and ifall monopoly services are. available to all competitors on 
a nondiscriminatory basis. 
Continue its historical role as a sum3gate for competition for monopoly services provided by 
local exchange telecommunications companies. 

Section 3 amends s. 364.01 1, F.S., which provides exclusions for certain telecommunications 
services fiom commission jurisdiction. The bill adds to the list of exempt services both basic 
services and nonbasic services, includirig comparable services offered by any 
telecommunications company. 

Section 4 amends s. 364.012, F.S., to change the term local exchange carrier to local exchange 
telecommunications company, presumably to distinguish telecommunications companies from 
other voice service providers. 

Seetion 5 amends s. 364.0135, F.S., to create a defmition for the term “sustainable adoption” of 
broadband services, meaning the abilitj for communications service providers to offer broadband 
services in all areas of the state by encouraging adoption and utilization levels that allow for 
these services to be offered in the free market absent the need for governmental subsidy. 

Section 6 amends s. 364.02, F.S., provi,ding definitions, to: 

Delete fiom the list of services included in the definition of “basic local telecommunications 
service” the providing an alphabetical directory listing. 
Delete the definitions of the term “monopoly service.“ 
Delete the existing definition of the term “VoIP” and replace it with a detailed definition of a 
system that enables real-time, two-way voice communications using Internet Protocol, using 
a broadband connection, and permitting users generally to place and receive calls on the 
public switched telephone network. 
Exclude fiom the definition of “telommmunications company” an operator services provider. 
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Section 7 repeals s. 364.025, F.S., relating to universal service. 

Section 8 repeals s. 364.025 1, F.S., which requires, as a part of deregulation, that by January 1, 
1996, all companies providing local exchange telecommunications services provide information 
on competition to their customers in tho form of a bill insert. 

Seetion 9 repeals s. 364.0252, F.S., which requires the commission to inform consumers oftheir 
rights as customers of competitive telecommunications services and to assist customers in 
resolving any billing and service dispules that customers are unable to resolve directly with the 
company. This statute also authorizes the commission to require all telecommunications 
companies providing local or long distance telecommunications services to develop and provide 
information to customers, including informing consumers of availability of the. Lifeline and 
Link-Up Programs for low-income households and alerting consumers to how they can avoid 
having their service changed or unauthorized charges added to their telephone bills. 

Section 10 amends s. 364.04, F.S., which requires every telecommunications company to publish 
its rates and tolls through electronic or physical means. The bill specifies that the commission 
has no iurisdiction over the content, form, or format of the schedule. The bill also provides that 
the section does not apply to rates, terms, and conditions established pursuant to federal law on 
interconnections. Finally, it provides thatch. 364, F.S., does not prohibit a telecommunications 
company from: contracting for different rates; offering services not included in the published 
schedule; or meeting competitive offenngs. 

Section 11 repeals s. 364.05 1, F.S., which provides for price regulation of local exchange 
telecommunications companies. 

Section 12 repeals s. 364.052, F.S., which provides for regulation of small local exchange 
telecommunications companies. 

-_______ -~~ ~- ____- 

Section 13 repeals s. 364.057, F.S., which allows the commission to approve experimental or 
transitional rates it determines to be in the public interest for any telecommunications company 
to test marketing strategies. 

Section 14 repeals s. 364.058, F.S., which authorizes the commission to conduct a limited or 
expedited proceeding to consider and w.t upon any matter within its jurisdiction, upon petition or 
its own motion. This statute also requines the commission to implement an expedited process to 
facilitate the quick resolution of disputes between telecommunications companies. 

Section 15 repeals s. 364.059, F.S., which provides procedures for seeking a stay ofthe effective 
date of a price reduction for a basic l o c a l  telecommunications service by a company that has 
elected to have its basic local telecommunications services treated the same as its nonbasic 
services. 

Section 16 repeals s. 364.06, F.S., which provides that, when companies have agreed to joint 
rates, tolls, contracts, or charges, one company must file the rate tariff and that, if each of the 
others files sufficient evidence of concurrence, they do not have to file copies ofthe rate tariff. 
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Section 17 repeals s. 364.063, F.S., which requires that the commission put in Writing any order 
adjusting general increases or reductiorls of the rates of a telecommunications company within 
20 days after the official vote of the cornmission. This statutes also q u i r e s  the commission to 
mail, within that 2O-day period, a copy of the order to the clerk of the circuit court of each 
county in which customem are served who are affected by the rate adjustment. 

Section 18 repeals s. 364.07, F.S., which requires every telecommunications company to file 
with the commission a copy of any contract with any other telecommunications company or with 
any other entity relating in any way to the construction, maintenance, or use of a 
telecommunications facility or service by, or rates and charges over and upon, any such 
telecommunications facility. The statute also authorizes the commission to review and to 
disapprove contracts for joint provision of intmtate interexchange service. 

Section 19 repeals s. 364.08, F.S., which makes it unlawhl for a telecommunications company 
to charge any compensation other than the charge specified in its schedule on file or otherwise 
published and in effect at that time. 

Section 20 amends s. 364.10, F.S., to delete an existing prohibition against undue advantage or 
preference. It also deletes an existing prohibition against increasing the residential basic local 
telecommunications service rate, as authorized by s. 364.164, F.S, of any local exchange 
telecommunications company customer receiving Lifeline benefits, under certain conditions. 
Section 364.164, F.S., was repealed in 2007. 

Section 21 repeals s. 364.15, F.S., which authorizes the commission to order that repairs, 
improvements, changes, additions, or t:xtensions be made in any telecommunications facility 
when it finds that these changes ought reasonably to be made, in order to promote the security or 
convenience of the public or employees or in order to secure adequate service or facilities for 
basic local telecommunications services. 

Section 22 amends s. 364.16, F.S., relating to connection of lines and number portability. The 
bill preserves the current requirement that all providers have access to local telephone numbering 
resources and assignments on equitable terms. It deletes all other existing provisions on access, 
except to poles, and replaces them witih the following provisions. 

Upon request, the commission is required to arbitrate and enforce interconnection agreements 
pursuant to 47 U.S.C. ss. 25 1 and 252 and the Federal Communications Commission's orders 
and regulations implementing those sections. 
The commission is authorized to resolve disputes among carriers concerning violations of 
this chapter and under the authority conferred by federal law to resolve such disputes, 
including, but not limited to, federal law addressing resale of services, local interconnection, 
unbundling, number portability, dialing parity, access to rights of way, access to poles and 
conduits, and reciprocal compensation. 
However, this M i o n  does not confer jurisdiction on the commission for matters that are 
exempt b m  commissionjurisdiction under ss. 364.01 1 and 364.013, F.S. 

Additionally, the bill specifically provides for competitive local exchange telecommunications 
companies to interconnect with local exchange telecommunications companies. 
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The bill phibi ts  a telecommunicatiors company from knowingly delivering traffic for which 
terminating access service charges would otherwise apply through a local interconnection 
arrangement without paying the appropriate charges for the terminating access service. h y  
party having a substantial interest may petition the commission for an investigation of any 
suspected violation of this subsection. If any telecommunications company knowingly violates 
this subsection, the commission has jurisdiction to arbitrate bona fide complaints arising fkom the 
requirements of this subsection and shall, upon such complaint, have access to all relevant 
customer records and accounts of any telecommunications company. 

The commission is directed to adopt rules to prevent the unauthorized changing of a subscriber’s 
telecommunications service which musk 

Be consistent with the Telecommunications Act of 1996. 
Provide for specific verification methodologies. 
Provide for the notification to subscribers of the ability to freeze the subscriber’s choice of 
wriers at no charge. 
Allow for a subscriber’s change to be considered valid if verification was performed 
consistent with commission rules. 
Provide remedies for violations of the rules. 
Allow for the imposition of other pnalties available under this chapter. 

The commission must resolve on an expedited basis any complaints of anticompetitive behavior 
concerning a local p r e f d  carrier fieme. The telecommunications company that is asserting 
the existence of a local preferred carrier free= has the burden of proving through competent 
evidence that the subscriber did in fact request the freeze. 

Upon petition, the commission may conduct a limited or expedited proceeding to consider and 
act upon any matter under this section. The commission must determine the issues to be 
considered during such a p m e d i i g  arid may grant or deny any request to expand the Scope of 
the proceeding to include other matters The commission must implement an expedited process 
to facilitate the quick resolution of disputes between telecommunications companies which must, 
to the greatest extent feasible, minimize the time necessary to reach a decision on a dispute. The 
commission may limit the use of the expedited process based on the number of parties, the 
number of issues, or the complexity of the issues. For any proceeding conducted pursuant to the 
expedited process, the commission is required to make its determination within 120 days after a 
petition is filed or a motion is made. The commission must adopt rules to administer these 
requirements. 

Section 23 repeals s. 364.161, F.S., which requires each local exchange telecommunications 
company, upon request, to unbundle all of its network elements, the network features, functions, 
and capabilities, including access to signaling databases, systems and routing processes, and 
offer them to any other telecommunications provider requesting such features, functions or 
capabilities, and sell those elements for resale to the extent technically and economically 
feasible. Under the bill, this will now b: addressed in s. 364.16, F.S. 
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Section 24 repeals s. 364.162, F.S., which allows a competitive local exchange 
telecommunications company 60 days 6om the date it is certificated to negotiate with a local 
exchange telecommunications company mutually acceptable prices, terms, and conditions of 
interconnection and for the resale of services and facilities, Under the bill, these provisions are 
addressed ins. 364.16, F.S. 

Section 25 amends s. 364.163, F.S., to make conforming changes. 

Section 26 amends s. 364.183, F.S., to delete existing commission authority to have access to 
certain types of records of a local exchange telecommunications company’s affiliated companies, 
including its parent company, and to reapire a telecommunications company to file records, 
reports, or other data and to retain such information for a designated period of time. 

Section 27 repeals s. 364.185, F.S., which authorizes the commission to, during all reasonable 
hours, enter upon any premises occupied by any telecommunications company and set up and 
use thereon all necessary apparatus and appliances for the purpose of making investigations, 
inspections, examinations, and tests. 

Section 28 repeals s. 364.19, F.S., which authorizes the commission to regulate the terms of 
telecommunications m i c e  contracts between telecommunications companies and their patrons 
through use of reasonable rules. 

Section 29 repeals s. 364.27, F.S., which requires the commission to investigate all interstate 
rates, fares, and charges for or in relation to the transmission of messages or conversations where 
any act relating to the transmission of aiessages or conversations takes place within this state and 
when it appears to violate The Communiications Act of 1934. 

Section 30 amends s. 364.33, F.S., relating to certificates of necessity, to prohibit any person 
from providing telecommunications services to the public without a certificate of necessity or a 
certificate of authority. The hill prohibils the commission 60m issuing any new certificates affer 
July 1,201 I ,  but provides that existing rmrtificates remain valid. A certificate may be transferred 
to the holder’s parent company or an afiliate or another person holding a certificate of necessity 
or authority, its parent company, or an aiffiliate without prior approval of the commission hy 
giving written notice of the transfer to the commission within 60 days after the completion ofthe 
transfer. The transferee assumes the rights and obligations conferred by the certificate. 

Section 31 amends s. 364.335, F.S., relating to application for a certificate of necessity, to 
replace provisions relating to the infomiation an applicant is required to provide the commission 
with the following information requirements. 

The applicant’s official name and, if different, any name under which the applicant will do 
business. 
The street address of the principal place of business of the applicant. 
The federal employer identification number or the Department of State’s document number. 
The name, address, and telephone number of an officer, partner, owner, member, or manager 
as a contact person for the applicant to whom questions or concerns may he addressed. 
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Information demonstmting the applicant’s managerial, technical, and financial ability to 
provide telecommunications service, including an attestation to the accuracy of the 
information provided. 

The bill requires that the commission grant a certificate of authority to provide 
telecommunications service upon a showing that the applicant has sufficient technical, financial, 
and managerial capability to provide such service in the geographic area proposed to be served. 
The applicant must ensure continued compliance with applicable business formation, 
registration, and taxation provisions of law. 

The bill also deletes all current provisions relating to hearings. 

Section 32 repeals s. 364.337, F.S., which provides for certification of a competitive local 
exchange telecommunications company prior to January 1, 1996. The statute also requires that a 
competitive local exchange telecommunications company provide a flat-rate pricing option for 
basic local telecommunications services; and that the service include access to operator services, 
“91 1” services, and relay services for the hearing impaired. 

Section 33 amends s. 364.3375, F.S., tc delete a provision allowing a pay telephone provider to 
charge a rate equivalent to the local coin rate of the local exchange telecommunications company 
and a provision prohibiting a pay telephone provider from obtaining services from an operator 
service provider unless the operator sertice provider has obtained a certificate of public 
convenience and necessity. 

Section 34 repeals s. 364.3376, F.S., which provides for operator services. The statute prohibits 
providing operator services without first obtaining a certificate of public convenience and 
necessity. The statute provides that all intrastate operator service providers are subject to the 
jurisdiction of the commission, must render services pursuant to price schedules, and must meet 
prescribed requirements. 

Section 35 repeals s. 364.3381, F.S., which prohibits cross-subsidization, which is the sale of 
nonbasic telecommunications service Ix:low cost by use of subsidization from rates paid by 
customers of basic services. 

Section 36 repeals s. 364.3382, F.S., which requires a local exchange telecommunications 
company to advise each residential customer of the least-cost service available to a residential 
customer when the customer initially requests service and to annually advise each residential 
customer of the price of each service option selected by that customer. 

Section 37 repeals s. 364.339, F.S., which provides the commission with exclusive jurisdiction 
to authorize the provision of any shared tenant service which duplicates or competes with local 
service provided by an existing local exchange telecommunications company and is furnished 
through a common switching or billing arrangement to tenants by an entity other than an existing 
local exchange telecommunications company. 

Seetion 38 repeals s. 364.345, F.S., which requires each telecommunications company to provide 
adequate and efficient service to the territory described in its certificate within a reasonable time. 
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The statute also prohibits, in general, a   ale communications company from selling, assigning, or 
transferring its certificate or any portiorl thereof without a determination by the commission that 
the proposed sale, assignment, or transfer is in the public interest and the approval of the 
commission. 

Section 39 repeals s. 364.37, F.S., which authorizes the commission to make any order and 
prescribe any terms and conditions that are just and reasonable if any person, in constructing or 
extending a telecommunications facility, unreasonably interferes or is about to unreasonably 
interfere with any telecommunications lkcility or service of any other person, or if a controversy 
arises between any two or more persons: with respect to the temtory professed to be served by 
each. 

Section 40 amends s. 364.385, F.S., to delete all references to the effects of the original 
deregulation act on certificates, rates, proceedings, and orders prior to January 1, 1996, the 
effective date of that act. 

Section 41 amends s. 364.386, F.S., to make conforming changes. 

Section 42 repeals s. 364.501, F.S., which requires all telecommunications companies with 
underground fiber optic facilities to operate their own, or be a member of a, one-call cable 
location notification system providing telephone numbers which are to be called by excavating 
contractors and the general public for the purpose of notifying the telecommunications company 
of such person’s intent to engage in excavating or any other similar work. 

Section 43 repeals s. 364.503, F.S., which requires a local exchange telecommunications 
company or a cable television company which is merging with or acquiring an ownership interest 
of greater than 5 percent in the other type of company to give 60 days’ notice to the commission 
and the Department of Legal Affaia of the Office of the Attorney General. 

Sections 44 through 48 repeals ss. 364.506 through 364.516, F.S. Section 364.506, F.S., titles 
these sections, which make up Part II ol’chapter 364, the Education Facilities Infrastructure 
Improvement Act. Section 364.507, F.S, provides legislative findings and intent. Section 
364.508, F.S., provides definitions. Section 364.51 5, F.S., provides for funding of advanced 
telecommunications sewices by submitting a technology-needs request to the Department of 
Management Services no later than July 1, 1997. Section 364.516, F.S., provides for penalties. 

Sections 49 throngb 52 repeals ss. 364.601 through 364.604, F.S. Section 364.601, F.S., titles 
these sections, which make up Part 111 cA Chapter 364, the Telecommunications Consumer 
Protection Act. Section 364.602, F.S., provides defmitions. Section 364.603, F.S., requires the 
commission to adopt rules to prevent the unauthorized changing of a subscriber’s 
telecommunications service. Section 364.604, F.S., establishes requirements for the content of a 
customer’s bill; provides that a customer is not liable for any charges for telecommunications or 
information services that the customer did not order or that were not provided, requires every 
billing party to provide a free blocking option to a customer to block 900 or 976 telephone calls; 
and prohibits a billing party from disconnecting a customer’s Lifeline local service if the 
charges, taxes, and fees applicable to basic local exchange telecommunications service are paid. 
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Sections 53 through 60 amends ss. 196i.032(6), 199.183(1)@), 212.08(6), 290.007(8), 
350.0605(3), 364.105,364.32, and 489.103(5), F.S., to conform statutory cross-references, 

Seetion 61 provides an effective date of’luly 1,201 1. 

IV. Constitutional Issues: 

A. Municlpality/County Mandates Restrictions: 

None. 

B. Public Records/Open Meetings Issues: 

None. 

C. Trust Funds Restrictions: 

None. 

V. Fiscal Impact Statement: 

A. TaxlFee Issues: 

None. 

B. Private Sector Impact: 

Wireline telecommunication customers will no longer be protected by the Public Service 
Commission economic regulation, but may benefit from greater competition among 
internodal service providers. Customers also will no longer have a statutory right to a 
flat-rate pricing option for basic local telecommunications service. 

C. Government Sector impact: 

Section 364.336, F.S., provides for telecommunications regulatory assessment fees 
(RAF). Every six months, each telecommunications company licensed or operating under 
ch. 364, F.S., must pay to the F’ublic Service Commission a fee that may not exceed 0.25 
percent annually of its gross operating revenues derived Eom intrastate business. The 
commission is required to establish and assess a minimum fee in an amount up to $1,000. 
The minimum amount may vary depending on the type of service provided by the 
telecommunications company, and must, to the extent practicable, be related to the cost 
of regulating that type of company. 

This bill provides that the commission will no longer be engaged in economic regulation 
of the retail wireline telecommu,nications industry or in related consumer protection. As 
a result, the commission will have to reassess the amount of RAF collected and, 
consequently, a staffing reduction as follows. 
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VI. 

VII. 

VIII. 

FY 11-1 
FFE TFSa 

Recurrin 
Nonrecurrin 
Total 11.0 $1 

Technical Deficiencies: 

None. 

Related Issues: 

None. 

Additional Information: 

A. Committee Substitute -Statement of Substantial Changes: 
(SuMlrerizing diEermces betwan the Ccmmittec Substitute and the prior velsim of the bill.) 

CS by Commerce and Tourisin on March 29,2011: 
The CS makes several technical changes, including: 

Adding specificity to the exclusion of nonbasic service h m  PSC jurisdiction to 
include “comparable services”; 
Removing a reference to ‘‘pole attachment rates” as an example of a barrier to entry; 
Removing a proposed repeal to s. 364.015, F.S., which authorizes the PSC to obtain 
an injunction to enforce its rules and orders; 
Adding a provision to state that a competitive local exchange company can 
interconnect with another lccal company to transmit and route voice traffic between 
both companies regardless of the technology used and directs the PSC to give the 
competitive local exchange company all substantive and procedural rights available 
under the law; and 
Restoring language that was inadvertently deleted h m  the paragraph, which 
addressed employee personal information that is considered to be “proprietary 
confidential business infomiation” and exempt h m  public records. 

CS by Commnnications, Energy, and Public Utilities on Mnreb 21,2011: 
The committee substitute: retains PSC authority to recover travel costs; retains definitions 
relating to operator services; and retains the current requirement that all providers have 
access to local telephone numbsring resources and assignments on equitable terms. 

B. Amendments: 

None. 

This Senate Bill Analysis doss not reflect the intenf or official position of the bill’s introducer or the Florida Senate. 
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SUMMARY ANALYSIS 

CS/CS/HB 1231 passed the House on &ril20,2011. The bill was approved by the Governor on May 5,201 1, 
chapter 201 1-36, Laws of Florida, and becomes effective July 1,201 1. The bill revises statutory provisions 
governing the regulation of telecommunications seriices. 

Florida's regulatory framework for local telephone service, or "local exchange service," is codified in Chapter 364, 
F.S. This chapter establishes the Public Service Commission's ('PSC') jurisdidion to regulate 
telecommunications services. 

In 1995, the Legislature opened local telephone markets to cornpatition on January 1,1996. The 1995 law 
allowed an incumbent local exchange company to Eilect 'price regulation" Instead of tradnional rate-of-return 
regulation. making it subject to price caps on basic :5ervice and nonbasic service. This law retained the PSC'S 
jurisdiction over service quality issues and granted it new authority to address consumer issues in the transition to 
a sufficiently competitive market. Afler changes to (he law in 2009, local exchange companies remain subject to 
the price regulation scheme adopted in 1995, with s,light modifications to the caw. though only basic service is 
now subject to service qualiiy oversight by the PSC. According to the PSC, approximately four percent of local 
service customers are considered basic service cus,tomers now. 

The bill repeals and substantially amends several sectlons of Chapter 364, F.S.. to do the following: 
Remove the PSC's regulatory oversight of basic local telecommunications service and nonbasic service, 
including service quality and price regulatioin. 
Remove the PSC's regulatory oversight of Intrastate interexchange services, operator services, and 
shared tenant services. 
Remove the PSC's authority to provide certain consumer education materials and to adopt rules 
concerning certain billing practices. 
Promote the adoption of broadband services vdthout the need for government subsidies. 
Consolidate existing provisions related to the PSC's oversight of carrier-to-carrier relationships for 
purposes of ensuring fair and effective competition among telecommunications service providers. 
Replace the requlrement that telecommunications service providers obtain from the PSC a certficate of 
necessity with a requirement that such providers obtain from the PSC a certificate of authority to provide 
service and establish the criteria for obtaining such a certificate. 
Remove rate caps on pay telephone services. 
Delete obsolete language and make conforming changes. 

The bill will allow for a reduction in expenditures for the PSC as a result of removing several components of the 
PSC's regulatory oversight of telecommunications 8,ervices. Specifically, the PSC estimates elimination of 11 
FTE positions in FY 201 1-2012 and an additional 2 FTE positions in FY 2012-2013. with a corresponding budget 
reduction of $745,955 in PI 2011-2012, and $807,2178 thereafter. The bill requlres the PSC. through rulemaking. 
to reduce the regulatory assessment fees used to hind PSC regulation of telecommunications companies and 
services to reflect reduced regulatory costs. The bill will reduce regulatory requirements imposed upon local 
exchange companies and competitive 1-1 exchange companies, which will likely lead to reduced regulatory 
compliance costs and a more competitively neutral regulatory scheme. 

This document does not reflect the Intent or ofliciail position of the bill aporuor or House of Repmentatlves. 
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1. SUBSTANTIVE INFORMATION 

A. EFFECT OF CHANGES 

Bsckamund 

Regulatory History and Cumnt Law 

Florida's regulatory framework for k i l  telephone service. or "local exchange service," is 
codified in Chapter 364, F.S. This chapter establishes the Public Service Commission's ("PSC") 
jurisdictiion to regulate telecommunication services. 

In 1995, the Legislature found that cornpetition for the provision of local exchange service would 
be in the public interest and opened local telephone markets to competition on January 1, 
1996.' Specifically, the Legislature found that: 

. . . the competitive provision oi telecommunications services. including local 
exchange telecommunications service, is in the public interest and will provide 
customers with freedom of cholice, encourage the introduction of new 
telecommunications services, encourage technological innovation, and 
encourage investment in teleccmmunications infrastructure. 

The law sought to establish a competitive market by granting competitive local exchange 
companies ("CLECs") access to the existing telecommunications network. This was 
accomplished by requiring: (1) interconnection between incumbent and competitive local 
exchange service providers; and (2) unbundling and resale of incumbents' network features, 
functions, and capabilities on tens  negotiated by the parties or, absent agreement, by the 
PSC.' The law did not impose any form of rate regulation on these new market entrants but did 
grant the PSC authority to set service quality uiteria and resolve service complalnts with regard 
to basic local exchange service offered by these companies? The law required incumbent local 
exchange companies ("ILECs") to serve as carriers-of-last-resort! 

In addition, the 1995 law allowed an iniwmbenl local exchange company lo elect "price 
regulation' instead of traditional rateof-return regulatlon. effective the later of January 1, 1996, 
or when a competitive company received a certificate to provide local exchange service in the 
incumbent's service terri l~ry.~ Under regulation. the law capped an ILEC'S rates for basic 
local telecommunications Service (defined as flat-rate, single-line residential service) for three to 
fwe years depending on the number ot lines served by the company. Upon expiration of the 
applicable price cap period, the law permitted the ILEC to adjust its basic service rates once in 
any twelvemonth period in an amount no more than the change in inflation less 1 percent? 
The law provided greater pridng flexibility for non-basic services (defined as anything other than 
basic services) by allowing price increases of up to 6% in a 12-month period until a competitive 
provider began serving in an exchange area, at which time the price for any nonbasic service 

' Ch. 95403. L.O.F. 
*Sections 14-16, ch. 95-403, L.O.F. 

telecommunications providers in the tclccommunication;s marketplace." 
' Section 7, ch. 95-403, L.O.F. 

Sections 9-10, ch. 95403, L.O.F. 
Section 9, oh. 95-403, L.O.F. 

Id In addition, the law provided the PSC oversight with respect to these services to ensure '?he fair treafment of all 
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could be increased up to 20% in a 12-nwnth period. The law contained provisions to prevent 
anticompetitive pricing’ and maintained the PSC’s authority to oversee service quality. 

Since that time, the Legislature has ammended Chapter 364, F.S.. on several occasions, most 
notably: . 

. 

. 

In 2003, the Tele-Competition lrinovation and Infrastructure Act,” among other things, 
provided a mechanism to remour the support for ILECs‘ basic local service rates 
provided by intrastate access fees9 The law permitted an ILEC. upon PSC approval, to 
raisa basic service rates and offset the increased revenues with a reduction in revenues 
attributed to reduced intrastate zaccess fees.’n This arrangement offen is referred to as 
“rate rebalancing.” Pursuant to this law, the PSC granted rate rebalancing requests 
made by BellSouth (now ATBT), Verizon, and Embarq, allowing for stepped changes - 
increases in basic service rates and decreases in intrastate access fees -over a period 
of three to four years.” 

In 2007, after some of the stepped rate changes authorized by the PSC had become 
effectiie, the Legislature halted any further changes. As part of the Consumer Choice 
Act of 2007, the Legislature terminated the rate rebalancing scheme mated in the 2003 
law and he!d rates for basic service and network access service at the levels in effect 
immediately prior to Juiy 1, 200;r.’2 The law permitted changes to these basic service 
rates pursuant to the price regulation scheme adopted in 1995; that is. an ILEC could 
adjust its basic sewice rates once in any twelve-month period in an amount no more 
than the change in inflation less 1 percent. 

In 2009, the Consumer Choice and Protection A d 3  made several changes to the 
regulatory framework for telecornmunications services. Among other things, the law 
changed the definitions of basic service and nonbasic service and removed the PSC’s 
jurisdiction to address service qiuality issues for nonbasic service. Basic service was 
redefined to include only flat-rate, single-line residential service. Business class service 
and multi-line residential service were no longer identified as basic services. Nonbaslc 
service was redefined to indude! basic service combined with any nonbasic service or 
unregulated service. Thus, und.er the law, customers who received flat-rate residential 
service in combination with features like call waiting or caller ID, or other services like 
broadband or video, were no longer considered to be basic service customers. 

The 2009 law reduced the allowed price increases for nonbasic services to a maximum 
of 10% in a 12-month period, for exchange areas with at least one competitive provider. 
Further, the law extended the existing basic service price cap to those services 

’Id. 
* Ch. 2003-32, L.O.F. 

Section 15, oh. 2003-32, L.O.F. Intrastate access fees (referred to as “intrastale switched network aecess rafes” in the law) 
are the rates charged by a local exchange company for other lelerammunioations companies to originate and terminate 
intrastate traffic on its network. INlarrate ~ccess fees have historically been higher than similar fes  charged for originating 
and terminating infersfare traffic and have supported rates for basic service. 

Id 
PSC Order No. PSC-03-1469-FOF-TL, issued December 24,2003, upheld in Crisl  v. J a b ,  908 So.2d 426 (Fla. ZOOS). The 

PSC denied Alltcl Florida, Inc.’s (now Windstream) petition pursuant to this statute. PSC Order No. PSC-06-0036-FOF-TL, 
issued January IO. 2W6. 
I* Sections IO, 12;and 13, ch. 2007-29, L.O.F. 
‘I Ch. 2009- 226, L.O.F. 
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reclassMed by the law from basic to nonbasic service. The law did not d i w  the price 
caps for basic service. 

Today, incumbent local exchange carriers remain subject to the price regulation scheme 
adopted in 1995, as modified in 2009. Only basic service is subject to service quality oversight 
by the PSC. As of January 1,2009, ILECs are no longer required to serve as caniers-of-last- 
resort under Florida law.” Although this state requirement has expired, ILECs remain subject 
to a similar requirement under federal law.’’ 

Competitive local exchange carriers remain subject to minimal PSC regulation. A CLEC 
offering basic local services must provide an option for flat-rate pricing for those services. Basic 
local service provided by a CLEC must include access to operator services, ‘911’ services, and 
relay services for the hearing impaired.” In addition, the PSC may set service quality criteria 
and resolve service complaints with regard to basic local exchange service offered by these 
companies.” 

In addition to local exchange service, Chapter 364, F.S., establishes regulatory oversight for 
other telecommunications services, including operator services. shared tenant services, and 
pay telephone services. Further, the law provides the PSC jurisdidion to address wholesale 
issues between telecommunications service providers. oversee implementation of the Lifeline 
program in Florida, review certain mergers and acquisitions involving ILECs. cert i fde certain 
service providers wishing to do businem in Florida, adopt rules to prevent the unauthorized 
change of a customer‘s telecommunioltions service, and address numbering Issues and billing 
complaints. 

Florida does not regulate the rates and service quality associated with certain types of 
telecommunications services. In 2005, the Legislature explicitly exempted intrastate 
interexchange telecommunications sertices (le., intrastate long distance service), broadband 
services, voice-over-Internet-protocol (“VolP“) services, and wireless telecommunications 
services from PSC oversight, to the d e n t  such oversight is not authorized by federal law.’’ In 
2009, the Legislature reemphasized thlese exemptions. 

Status of Compeff Uon 

On August 1,2008, the PSC issued its Report on the Status of Competition in the 
Telecommunications Industry as of December 31,2007 (‘2008 Competition Repof). In the 
2008 Competition Report, the PSC found that while service provided by ILECs was still the 
leading telecommunications choice for Florida households, cable telephony, wireless, and VolP 
were gaining mainstream acceptance EIS a~ternatives.’~ 

On August 1,2010, the PSC issued its Report on the Status of Competition in the 
Telecommunications Industry as of December 31,2009 (‘2010 Competition Report“). In the 
2010 Competition Report, the PSC found: 

”Section 364.025, F.S. (2010) 
I s  Florida Public Service Commission presentation to the Florida House of Representatives Committee on Utilities & 
$elecommunications, December 13,2007, ‘Telecommunications Carrier-Of-Last-Reson Obligation.” 

Section 364.337 (2), F.S. (2010) 
” Section 364.337(5), F.S. (2010) 
Is Section 1 I ,  ch. 2005-132, L.O.F. 
l 9  2008 Competition Report, p. 9. 
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Florida's communications market continues to exhibit competitive characteristics. 
Estimates of wireless-only households have increased from prior years, and in 
the most recent reporting period, Florida cable companies expanded the number 
of VolP customers served. These facts, coupled with continued residential 
access line losses by ILECs, suggest an active market for voice communications 
services in many areas of Florida." 

In the 2010 Competition Report, the PISC notes that since 2001. traditional wireline access lines 
for both ILECs and CLECs have declined 38 percent. from 12 million in 2001 to 7.5 million in 
December 2009. Residential acceSs line losses account for 4.3 million of this total, and 
business access line losses comprise the remainder. The report attributes the decline in 
residential access lines primarily to the increae of wirelessonly households and VolP services 
in lieu of traditional wireline service. The report also attributes a portion of the decline to recent 
economic conditions. Further, the report suggests that bundled p i i ng  packages and the 
influence of services such as broadbin$ video, and mobility on the selection of a voice service 
provider are contributing to the decline. 

According to the PSC's competition report, at least one CLEC reported providing wireline 
residential service in 232 of Florida's ;!77 exchange areas, and a p s t  one CLEC reported 
providing wireline business service in 255 of the 277 exchanges. Because wireless and VolP 
service providers are not subject to P!IC jurisdiction, the PSC is unable to compel providers of 
these services to submit market data for purposes of its report. Thus, wireless and/or VolP 
providers may be offering residential or business service in those exchanges where no CLEC 
reported providing wireline sewice. 

The bill substantially repeals and amends several sections of Chapter 384, F.S., to do the 
following: 

Remove the PSC's regulatory oversight of basic local telecommunications service and 
nonbasic service, including service quality and prim regulation. 
Remove the PSCs regulatory oversight of intrastate interexchange services. operator 
services, and shared tenant sf?rvices. 
Remove the PSC's authority to provide certain consumer education materials and to 
adopt rules concerning certain billing pradices. 
Promote the adoption of broadband services without the need for government subsidies. 
Consolidate existing provisions related to the PSC's oversight of carrier-tocarrier 
relationships for purposes of ensuring fair and effective competition among 
telecommunications Service providers. 
Replace the requirement that ,telecommunications senrice providers obtain from the PSC 
a cel t i f i te of necessity with II requirement that such providers obtain from the PSC a 
certificate of authority to provide service and establish the ateria for obtaining such a 
certificate. 
Remove rate caps on pay telephone services. 
Delete obsolete language and make conforming changes. 

2o 2010 Competition Report, p. 5.  
2' 2010 Cornperifion Reporr, p. 23. 

2010 Cornperifion Report, Appendix C. 
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Each of these items is discussed in greater detail below 

Legislative Intent 

Present Situation 

In the 1995 law opening local exchange service markets to competition, the Legislature 
ind i ted its intent to transition from monopoly provision of such service in Florida to a 
competitive market, stating: 

The Legislature finds that the competitive provision of telecommunications 
services, including local exchange telecommunications senrice, is in the public 
interest and will provide customers with freedom of choice, encourage the 
introduction of new telecommuriications service, encourage technological 
innovation, and encourage investment in telecommunications infrastructure. The 
Legislature further finds that the! transition from the monopoly provision of local 
exchange service to the competitive provision thereof will require appropriate 
regulatory oversight to protect consumers and provide for the development of fair 
and effective competition, but nothing in this chapter shall limit the availability to 
any party of any remedy under state or federal antitrust laws. The Legislature 
further finds that changes in regulations allowing increased competition in 
telecommunications services could provide the occasion for inweass in the 
telecommunications workforce; therefore, it is in the public interest that 
cornpetition in telecommunications services lead to a situation that enhances the 
high-technological skills and the economic status of the telecommunications 
workforce." 

In that law, the Legislature went on to state its intent with respect to the PSC's exercise of 
jurisdiction over telecommunications matters. As modified by that law, the current statement of 
intent reads: 

The commission shall exercise its exclusive jurisdiction in order to: 
(a) Protect the public health, safety, and welfare by ensuring that basic local 

telecommunications services are available to all consumers in the state at 
reasonable and affordable prices. 

(b) Encourage competition through flexible regulatory treatment among providers 
of telecommunications services in order to ensure the availability of the 
widest possible range of consumer choice in the provision of all 
telecommunications services. 

(c) Protect the public health. safety, and welfare by ensuring that monopoly 
services provided by telecommunications companies continue to be subject 
to effective price, rate, and service regulation. 

(d) Promote competition by enmuraging innovation and investment in 
telecommunications markets and by allowing a transitional period in which 
new and emerging technologies are subject to a reduced level of regulatory 
oversight. 

(e) Encourage all providers of iielecommunications services to introduce new or 
experimental telecommunications services free of unnecessary regulatory 
restraints. 

. 

Ch. 2003-32, L.O.F. 
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(9 Eliminate any rules or regulations which will delay or impair the transition to 
competition. 

(g) Ensure that all providers 01 telecommunications services are treated fairly, by 
preventing antiimpetiiive behavior and eliminating unnecessary regulatory 
restraint. 

(h) Recognize the continuing emergence of a competitive telecommunications 
environment through the flexible regulatory treatment of competitive 
telecommunications services, where appropriate, if doing so does not reduce 
the availability of adequate basic local telecommunications service to all 
citizens of the state at reasonable and affordable prices, if competitive 
telecommunications services are not subsidized by monopoly 
telecommunications services, and if all monopoly services are available to all 
competitors on a nondiscriminatory basis. 

(i) Continue its historical role as a surmgate for competition for monopoly 
services provided by local exchange telecommunications companies. ' 

This intent language is reflected in 8. 364.01, F.S. 

Effect of Pro~osed Chanaes 

The bill removes most of the legislative intent language identified above, but retains and 
amends one sentence from the existing language. The amended statement now reads: 

The Legislature finds that the competitive provision of telecommunlcations 
services, including local exchange telecommunications service, is in the public 
interest and has provided customers with freedom of choice, encwraged the 
introduction of new telecommunications senrice. encouraged technological 
innovation, and encouraged investment in telecommunications Infrastructure. 

The bill's changes to the legislative intent language in s. 364.01, F.S., suggest that the bansition 
to a sufficiently competitive market hac; been achieved. The changes also appear to reflect the 
bill's removal of the PSC's remaining mgulatory oversight of local exchange service. Further, 
the current language in s. 364.01. F.S., that expresses intent to ensure that all providers of 
telecommunications services are treated fairly, is transfemd to a separate section of law that 
expresses the PSC's authority to cellain disputes among telecommunications service providers. 

Definitions 

Present Situation 

Section 364.02, F.S., provides definitions applicable to Chapter 364. Among other terms, this 
section defines the following: 

'Basic local telecommunications service' is defined in subsection (1). Pursuant to that 
definition, basic service must include, among other things, an alphabetical directory 
listing (Le., a phone book). 
"Monopoly service" is defined iri subsection (9) 
VolP" is defined in subsection (14) as "voice-over-Internet protocol as that term is 
defined in federal law." 

24 Id 

Page 1 7 



Effect Of ProDOmd Chanqes 

The bill amends the definition of basic hml telecommunications service by removing the 
provision of an alphabetical directory listing as an element of basic selvice. Thus, a company 
could chose to continue offering directory listings, to offer directory listings for a separate 
charge, or not to offer directory listings ;at all. Listings could also be obtained online. 
The bill removes the definition of the term 'monopoly service." Because the bill strikes all 
instances of the term 'monopoly service," a definition for the term appears unnecessary. 

The bll amends the definition of "VolP" by deleting the general reference to federal hw and 
replacing it with a more detailed definition that closely tracks federal law. 

Retail Semkes Subjsct to PSC Regulation 

Present Situation 

Local Exchange Service Provided by an /L€C 

Local exchange service provided by an ILEC is divided into two categories: basic and nonbasic. 
"Basic local telecommunications service!" (or "basic service") is defined in s. 364.02(1). F.S., as 
voice-grade, single-line, flat-rate residential local exchange service?5 "Nonbaslc seMce" is 
defined in s. 364.02(10), F.S., as any teilecommun'kations service provided by a local exchange 
telecommunications company other than basic telecommunications service, a local 
interconnection service as described in section 364.16. F.S., or a network access service as 
described in section 364.163, F.S. In addition, any combina$n of basic service along with a 
nonbasic service or unregulated servico is nonbasic service. 

Pricing for basic service is governed by s. 364.051(2), F.S., which provides that the price for 
basic service may only be increased onice in any 12 month period by an amount not to exceed 
the change In inflationz7 less one perceit. In addition, a flat-rate pricing option for basic local 
service is required and mandatory measured seMce (e.g., per minute pricing) for basic local 
service may not be imposed. 

Pricing and terms for nonbasic service .are governed by s. 364.051(5), F.S. Prices for nonbasic 
services are limited to increases of 6 pftrcent in any 12 month period when no competitor is 
present and 10 percent in any 12 month period if there is a competitor providing local telephone 
service. The price for any seMce that was treated as basic service before July 1,2009, may 
not be Increased by more than the amovnt allowed for basic seMce. A flat-rate pricing option 
for multi-line business lccal exchange seMce is required and mandatory measured service for 
multi-line business local exchange service may not be imposed. 

Under s. 364.15, F.S., the PSC, upon complaint or on its own motion, may direct a local service 
provider to make repairs, improvement!;, changes, additions, or extensions to its facilities used 

'?Jndcr s. 366.02(1), F.S., basic local telecommunicatioiis service must provide dial tone, I d  usage necessary to place 
unlimited calls within a local exchange area, dual tone multifrequency dialing (Le., touchtone), and 8- to emergency 
services such as '911," all locally available interexchange (Le., long distance) companies, directory assistance, operator 
services, relay services, and an alphabetical dimtory IMing. 
z6 Section 366.02(9), F.S. 

Index. 
Inflation for the purpose of the section is measured by change in the Gross Domestic Product Fixed 1987 Weights Price 
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in the provision of basic service. The iPSC does not have authority to direct local service 
providers to take such actions with respect to facilities used in the provision of nonbasic service. 
Because many of the same facilities aim used to provide both basic and nonbasic service, it 
appears that the PSC‘s authority in this regard extends to most of the facilities of local service 
providers. 

Special Provisions for Small ILECs 

Current law provides special pmcedunss for the regulation of small local exchange companies in 
s. 364.052, F.S. Small local exchange companies are defined as ILECs that had fewer than 
100,000 access lines in service on Jub( 1.1995.u’ Pursuant to this law, the PSC has adopted 
le= stringent reporting requirements for small ILECs. 

Local Exchange Service Provided by 61 CLEC 

Competitive local exchange companies are subjed to minimal PSC regulation pursuant to s. 
364.337, F.S. A CLEC offering basic local services must provide an option for flat-rate pricing 
for those services. Basic local service provided by a CLEC must include access to operator 
services, ‘91 I’ services. and relay services for the hearing impaired. In addition, the PSC may 
set service quality criteria and resolve service complaints with regard to basic local exchange 
service offered by these companies, 

Intrastate Interexchange Senice 

Section 364.02(14), F.S.. defines the tarm ‘Telecommunications company.” This subsection 
exempts intrastate interexchange telecommunications companiesa from the definition but 
specifies other provisions of law that apply to such companies, including: 

Section 364.04, F.S.. requiring the publication of rate schedules. 
Section 364.10(3)(a) and (d), F.S., requiring the publication of schedules providing each 
company’s current Lifeline benefits and exemptions. 
Section 364.163, F.S., prohibiting such companies from instituting any intrastate 
connection fee or any similariy named fee. 
Section 364.285, F.S.. authorizing the PSC to impose certain penalties upon entities 
subject to its jurisdiction. 
Section 364.501, F.S., requiring each telecommunications company with underground 
fiber optic facilities to operate, or be a member of, a one-call cable location notifiitim 
system. 
Section 364.603, F.S., related to the unauthorized changing of a subscriber‘s 
telecommunications service. 
Section 364.604, F.S.. providing requirements with respect to billing practices. 

This subsection also requires that intrastate interexchange telecommunications companies 
provide the PSC with current contact iriformation as deemed necessary by the PSC. 

16 Section 364.052(1), F.S. 

intrastate interexchange telecommunications service, known more simply as intrastate long distance service. 
“Ineastate interexchange telecommunications mmpanies” are defined ins. 364.02(7), F.S., BS entities that provide 29 
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Pay Telephone Service 

Section 364.3375, F.S., provides that a person, except for an ILEC, wishing to provide pay 
telephone service must first obtain a atrtfmte of public convenience and necessity from the 
PSC. In addition, this section limits a pay telephone service provider's maximum rate for local 
coin calls to a rate equivalent to the local coin rate of the ILEC in that serving that area. Further, 
this section provides that a pay telephone provider shall not obtain services from an operator 
service provider unless such operator tiarvice provider has obtained a certificate of public 
convenience and necessity from the P8C. 

Operetor Service 

Section 364.3376, F.S., provides that 51 person, except for an ILEC. wishing to provide operator 
service must first obtain a certificate of public convenience and necessity from the PSC. All 
intrastate operator service providers are subject to the PSC's jurisdiction and must render 
operator services pursuant to schedules published or filed as required by s. 364.04. Current 
law imposes specific operational and billing requirements upon operator service providers and 
grants the PSC authority to adopt requirements for the provision of operator services. Further, 
the law prohibits an operator service provider from blocking or preventing an end user's access 
to the end user's operator service proviider of choice. To help enforce this prohibition, the law 
requires the PSC to conduct random, nio-notice compliance investigations of operator services 
providers and call aggregators operating within the state. 

Shared Tenant Service 

Section 364.339, F.S., provides the PSC with exclusive jurisdiction to authorize the provision of 
any shared tenant service which duplicates or competes wlh local service provided by an 
existing local exchange telecommunicsitions company and is furnished through a common 
switching or billing arrangement to tenants by an entity other than an existing local exchange 
telecommunications company. Shared tenant service arrangements can occur, for example, in 
large commercial buildings or complexes. Other shared tenant facilities include airports and 
some local government arrangements. A person wishing to provide shared tenant service must 
first obtain a cert i i i te of public convenience and necessity from the PSC. 

Services fxempt from PSC Jurisdictiorr 

Under s. 364.01 1, F.S., the following sorvices are exempt from oversight by the PSC, except to 
the extent specified in Chapter 364, F.S., or speafically authorized by federal 18w: intrastate 
interexchange telecommunications sewices (i.e., intrastate long distance service), broadband 
services, voice-over-Internet-protocol ("VolP3 services, and wireless telecommunications 
services. 

Funding for Regulation of Telecommunications Service 

Section 350.113(3), F.S., provides that each regulated company under the PSC's jurisdiction 
shall pay to the PSC a fee based upon the company's gross Operating revenues. To the extent 
practicable, the fee must be related to the cost of regulating each type of regulated company. 

Similarly, s. 364.336, F.S., provides thzt  each telecommunications company licensed or 
operating under ch. 364, F.S., shall pay a fee that may not exceed 0.25 percent annually of its 
gross operating revenues derived from intrastate business. The PSC, by rule, must assess a 
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minimum fee in an amount up to $1,000 for telecommunications companies. The minimum 
amount may vary depending on the type of service provided by the telecommunications 
company, and shall, to the extent practicable, be related to the cost of regulating such type of 
company. These fees are deposited into the Florida Public Service Regulatory Trust Fund, 
which is used to fund the operation of the PSC in the petformance of the various functions and 
duties required of it by law. 

Currently, pursuant to Rule 254.0161, Florida Administrative Code, the PSC has set a 
regulatory assessment fee for telecomrnunications companies in the amount of 0.0020 of gross 
operating revenues derived from intraslate business (less any amount paid to another 
telecommunications company for the use of any telecommunications network to provide service 
to its customers). In addiiion, the rule establishes minimum annual regulatory assessment fees 
for the various types of service providers as follows: Incumbent Local Exchange Companies - 
$1,000; pay telephone service provider - $100; shared tenant service provider - $100; 
interexchange company - $700; alternative access vendor - $600; Competitive Local Exchange 
Companies - $600. 
Effect of PrODOSed Chanaes 

The bill amends s. 364.01 1, F.S., to adld the following services to the list of services exempt 
from PSC jurisdiction: 

Basicservice 

Operator service 
Nonbasic services or comparable services offered by a telecommunications company 

Further, the bill repeals ss. 364.051, 364.052, and 364.337. F.S., eliminating the price regulation 
caps for basic and nonbasic service offered by any ILEC and eliminating the requirements that 
a flat-rate pricing option for basic service be offered by any local exchange company and a flat- 
rate pricing option for multi-line business service be offered by an ILEC. Simply put, the bill 
removes all regulation of prices for local exchange service. 

The bill also repeals 8. 364.15, F.S.. thus eliminating the PSC's authority to compel repairs for 
purposes of securing adequate service or facilities for basic service. As a result, the PSC would 
not regulate the service quality for any lxal exchange company. 

The bill does not require that a local exchange company provide basic service. 

The bill amends s. 364.02(14), F.S., to remove the requirement that intrastate interexchange 
telecommunications companies be subject to ss. 364.04, 384.10(3)(a) and (d), 364.163, 
364.285, 364.501, 364.603, and 364.604, F.S. In addition, the bill eliminates the requirement 
that these companies provide the PSC with current contact information as deemed necessary 
by the PSC. The effect of these changes is to remove the PSCs limited jurisdiction over these 
companies. 

The bill amends s. 364.3375, F.S., to replace the requirement that pay telephone service 
providers obtain a certificate of public convenience and necessity with a requirement that such 
service providers obtain a certificate of authorii, which is discussed in greater detail below. 
Further. the bill eliminates the rate cap applicable to pay telephone service providers. 

The bill repeals s. 364.3376. F.S., thus eliminating PSC oversight of operator services and 
removing any statutory operational and billing requirements from those providers. 
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The bill repeals s. 364.339, F.S., thus (eliminating the PSC‘s jurisdiction over shared tenant 
services. 

The bill removes the exception to PSC jurisdiction over exempt services in instances where 
such jurisdiction is specifically authorized by federal law. According to the PSC, it has relied 
upon this exception as the basis for its authority to designate wireless carriers in Florida as 
“eligible telecommunications carriers,” or ‘ETCs.” for purposes of receiving support from the 
federal universal service fund (USF). The USF supports Lfeline and Link-up programs for low- 
income customers and expansion of service into high-cost areas. The PSC asserts that without 
state authority to designate wireless ErCs in Florida, that authority would defauil to the Federal 
Communications Commission. 

The bill amends 8. 364.336. F.S., to require the PSC, through rulemaking initiated by August 1, 
201 1, to reduce the regulatory assessment fees used to fund its regulation of 
telecommunications companies and services to refled reduced regulatory costs. The reduced 
fees must be applied beginning with payments due in January 2012 on revenues for the 
preceding &month period. The PSC must consider the regulatory activities that are no longer 
required and the number of staff assigned to those activities. the number of staff necessary to 
carry out the reduced level of regulatory responsibilities, reductions in overhead, and reductions 
in direct and indirect costs. The bill requires the PSC to report to the Governor and the 
Legislature, on an annual basis beginning in January 201 2, the results of its efforts to reduce 
the regulatory assessment fees. 

Universal Service 

Present Situation 

Sedion 364.025, F.S., establishes the concept of universal service in Florida law, stating: 
For the purposes of this section, the term “universal service” means an evolvlng 
level of access to telecommunications services that, taking into account 
advances in technologies, servi~ces. and market demand for essential services, 
the commission determines should be provided at just, reasonable, and 
affordable rates to customers, induding those in rural, economically 
disadvantaged, and high-cost areas. It is the intent of the Legislature that 
universal service objectives be inaintained after the local exchange market is 
opened to competitively provided services. It is also the intent of the Legislature 
that during this transition period the ubiquitous nature of the local exchange 
telecommunications companies be used to satisfy these objectives. 

The law required ILECs to serve as ‘carriers-of-last-resort“ during this transition period. 
furnishing basic service within a reasoriable time period to any person requesting the service 
within the company‘s service territory. This requirement expired on January 1, 2009. The law 
required the PSC to adopt an interim universal service mechanism for a transitional period not 
to exceed January 1, 2009, and required the Legislature to establish a permanent mechanism 
by that time. To date, no permanent state universal service mechanism has been adopted. 

Federal law identifies the goals of universal service as. promoting the availability of quality 
services at just, reasonable and affordable rates for all consumers; increasing nationwide 
access to advanced telecommunicatioris sewices; advancing the availability of such sewices to 
all consumers, including those in low income, rural, insular, and high cost areas at rates that are 
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reasonably comparable to those charged in urban areas; increasing access to 
telecommunications and advanced seiwices in schools, Cbraries and rural health care facilities; 
and providing equitable and non-discriminatory contributions from all providers of 
telecommunications services to the fund supporting universal service programs.30 The Federal 
Communications Commission (FCC) rstablished four programs to meet these goals: the High- 
Cost program; the Low-Income program; the Schools and Libraries program; and the Rural 
Health Care program. These programls are funded by the federal Universal Service Fund. 
Telecommunications providers must omtribute to the fund through an assessment on their 
interstate and international revenues. 

Effect of Prowsed Chanaes 

The bill repeals s. 364.025, F.S. Most of the section appears to be obsolete, as the carrierof- 
last-resort obligation has expired and Ihe date for establishing a permanent universal service 
mechanism has passed. 

It is not clear whether a state definitiori of universal service is necessary. Currently, there is no 
explicit authority granted to the PSC to create an intrastate universal service fund. Further, a 
statutory obligation to provide telecommunications service in the state does not exist, but, 
according to the PSC, it is unclear whctther there are areas in the state where only a single 
provider is available or where no providers are available. In addition, the federal Universal 
Service Fund is currently under review by the FCC fw potential reform. In its review, the FCC 
has sought comments on whether priority for future Universal Service Fund support could be 
based on whether states have intrastate universal service funds. 

Certification of Service Pmvldem 

Present Situation 

Section 364.33, F.S., provides that, in general, a person may not begin the construction or 
operation of any telecommunications facility for the purpose of providing telecommunications 
services to the public or acquire ownetship or control in any facility in any manner without prlor 
PSC approval. This approval comes tlhrough a certificate of necessity granted by the PSC. 
However, a certificate of necessity or control thereof may be transferred from a person holding a 
certificate, its parent or an affiliate to another person holding a certificate, its parent or an 
affiliate, and a person holding a certificate, its parent or an affiliate may acquire ownership or 
control of a telecommunications faciliir through the acquisition, transfer, or assignment of 
majority organizational control or controlling stock ownership of a person holding a certificate 
without prior approval of the commission. 

Section 364.335. F.S., establishes the information required from each applicant for a certificate 
of necessity, which may include a detailed inquiry into the ability of the applicant to provide 
service, a detailed inquiry into the terriltory and facilities involved, and a detailed inquiry into the 
existence of service from other sources within geographical proximity to the territory applied for. 
Further, an applicant must file with the PSC schedules showing all rates for service of every 
kind furnished by it and all rules and contracts relating to such service. An application fee may 
required by the PSC in an amount not to exceed $500. The applicant must also submit an 
affidavit that it has given proper notice of its application. If the PSC grants the requested 
certificate, any person who would be substantially affected by the requested certfflcation may, 

30 l i l t n : ~ ~ ~ ~ ~ ~ . f c c . n o v / w c b l ~ a ~ u N v ~ ~ s a l  wwicd 
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within 21 days afler the granting of sucii certificate, file a written objection requesting a hearing. 
Also, the PSC may hold a hearing on its own motion to determine whether the grant of a 
certificate is in the public interest. 

Section 364.337, F.S., requires that CLECs and intrastate interexchange telecommunications 
service providers obtain a certificate of authority from the PSC. The PSC will grant a certificate 
of authority upon a showing that an applicant has sufficient technical, financial, and managerial 
capability to provide the service in the geographic area it proposes to serve. Section 364.3375. 
F.S., requires that pay telephone service providers obtain a certificate of public convenience 
and necessity from the PSC. 

Effect of Prwsed Chanaes 

The bill amends s. 364.33, F.S., to probride that either LI certificate of necessity or a ce r t i i t e  of 
authorii is required to provide telecommunications service to the public in Fl~rida.~’ The bill 
provides that the PSC shall cease to provide certificates of necessity afler July 1,201 1, though 
existing certificates of necessity would iremain valid. The bill provides that the transfer of a 
certificate of necessity or authority frorri the certificate holder‘s parent company or affiliate or to 
another person holding a certificate, or its parent company or affiliate. may occur without prior 
approval of the PSC, provided that notiNce of the transfer is provided to the PSC within 60 days 
after completion of the transfer. The tninsferee assumes the rights and obligations conferred by 
the certificate. 

The bill also amends 8. 364.335, F.S., lo establish the process and requirement for obtaining a 
certficate of authority to provide telecoinmunicatbns servica to the public in Florida. The bill 
deletes the application requirements foir a ce r t i f i e  of necessity. The bill requires that an 
applicant for a certificate of authority provide certain identifying information, induding: the 
applicant‘s official name and, if different, any name under which the applicant will do business; 
the street address of the principal place! of business of the applicant; the federal employer 
identification number or the Department of State’s document number; and the name, address, 
and telephone number of an officer, pwtner, owner, member, or manager as a contact person 
for the applicant to whom questions or tmncems may be addressed. The bill requires that the 
applicant submit information demonstrsting its managerial, technical, and financial ability to 
provide telecommunications service, induding an attestation to the accuracy of the informatiin 
provided. 

The bill provides that the PSC shall grant a certificate of authority to provide 
telecommunications service upon a shcming that the applicant has sufficient technical, financial, 
and managerial capability to provide such service in the geographic area proposed to be 
served. The applicant must ensure continued complianca with applicable business formstion, 
registration, and taxation provisions of law, and may terminate its certificate by providing notice 
to the PSC. 

The bill repeals s. 364.337, F.S. CLECs would still be required to obtain a certifmte of 
authority from the PSC. subject to the aimended requirements of 6.364.335. F.S., as discussed 

The term “service” is defined in s. 364.02, F.S., which states that the term is to be construed in the broadest scnse, but 
expressly excludes broadband and VoIP senice. Absent any defining or limiting language to identify the types of companies 
or services that do or do not q u i r e  certification (other ttm broadband and VoIP service), the hill appears to require 
ce&ieation for all telecommunications services provided in Florida It is not clear, though, that this result is intended, as it 
would require cutification for services that are not cumntly certificated. 
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above." Likewise, pay telephone service providers would be required to obtain certificates of 
authority subject to these amended requirements. 

Competitive Pricing / Consumer Education and Assistance 

Present Situation 

Section 364.04, F.S., requires every telecommunications company to publish its rates and tolls 
through electronic or physical means. !;edin 364.08, F.S., makes it unlawful for a 
telecommunications company to charge? any compensation other than the charge specified in its 
schedule on file or othennrise published and in effect at that time. Section 364.10(1), F.S., 
prohibits a telecommunications company from making or giving any undue or unreasonable 
preference or advantage to any person or locality, or to subject any particular person or locslity 
to any undue or unreasonable prejudiut or disadvantage in any respect. 

In addition, chapter 364, F.S., contains several provisions related to consumer education, 
assistance. and orotection. in Darticular the followina: . 
. 

. 

. 

. 

S&on 364.0251, F.S.', was eslabllshed in is95 to fadliate the transition from a 
regulated monopoly system to ei competitive market for local exchange service through 
consumer education. 
Section 364.0252, F.S., was eslablished in 1998 to require the PSC to "expand Its 
current consumer information program to inform consumers of their rigMs as customers 
of competitive telecommunications services and . , . assist customers in resolving any 
billing and service disputes that customers are unable to resolve directly with the 
company." In addition, this section emphasizes informing consumers concerning the 
availability of the Lifeline and Link-Up Programs. 
Section 364.3382, F.S., require:S local exchange companies to disclose to residential 
customers the lowest cost option when service Is requested and to advise customers 
annually of the price of each seivice option they have selected. 
Section 364.603, F.S., grants the PSC authority to adopt rules to prevent the 
unauthorized changing of a subscriber's telecommunications service ('slamming3 and to 
resolve complaints of anticompettiilve behavior concerning a local preferred carrier 
freeze. 
Section 364.604, F.S., directs oompanles to provide detailed bills and a toll-free number 
that must be answered by a cue,tomer service representative or a voice response Unit: 
provides that a customer is not liable for any charges for sewices that the customer did 
not order (%ramming"); and grants the PSC authority to develop implementing rules. 
Section 364.19, F.S., grants the PSC authority to regulate the terms of contrads 
between a telecommunications company and its customers. 
Section 364.27, F.S., authorizer; the PSC to investigate interstate rates, fares, charges, 
classifications. or rules of practi,ce of message transfer that take place in the state and 
that the PSC views as excessivme or discriminatory, and to provide its findings to the 
FCC. 

32 Since at least 2005, when intrastate interexchange telommmunications services were made exempt from PSC oversight, 
regulatory practice with respect to intrastate interexchange telecommunications companies has been to require registration, 
rather than ccrtitication, with the PSC. As noted in the Fmious footnote, sbscnt any defining or limiting language to identify 
the types of companies or services that do or do not require certification (other than broadband and VolP service), the bill 
appears to require certification for all tclawrmmunicatioris services provided in Florida, which would include intrastate 
interexchange telemmmunications companies. 
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Effect of Prowsed Chanaes 

The bill amends s. 364.04, F.S.. to expressly provide that the PSC has no jurisdiction over the 
content or form of published rate schedules and to allow telecommunications companies to 
enter into contracts establishing rates and charges that differ from its published schedules or to 
offer seMce not included in its schedules or to meet competitive offerings with respect to 
specific geographic markets and customers. The bill repeals ss. 364.10(1), F.S. and 8. 364.08, 
F.S. The effect of these changes, taken together, is to reflect the bill's repeal of any rate 
regulation over local exchange service and to allow telecommunications companies the 
flexibility to offer competitively priced services. 

The bill repeals 8. 364.0251, F.S. Because this provision was established in 1995 to educate 
consumers concerning the transition fiom a regulated monopoly system to a competitive market 
for local exchange service, this provision may be obsolete. 

The bill also repeals 8. 364.0252, F.S., thus removing the PSCs authorily to assist customers in 
resolving billing and service disputes vvith those companies and sewices it regulates. This 
repeal appears to ref!ect the bill's removal of the PSCs regulatory authority over most retail 
services. as described above, and treats disputes involving companies and services currently 
regulated by the PSC on par with disputes involving unregulated companies and services. 
Under Section 364.01(3), F.S., communications activities not regulated by the PSC remain 
subject to Florida's generally applicable business regulation and deceptive trade practices and 
consumer protection laws. Customers who can no longer resolve complaints through the PSC 
may be able to use the non-binding di!;pute resolution process generally available through the 
Department of Agriculture and Consumer Services. Unresolved complaints may require judicial 
action to resolve. 

The bill amends 8. 364.10, F.S., to add a provision gmnting the PSC authority to provide 
consumer education and information concerning the Lifeline and Link-Up programs. This 
provision appears to replace a similar provision removed by the repeal of 8. 364.0252, F.S. 

The bill repeals s. 364.3382, F.S., thus eliminating the requirement that local exchange 
companies disclose to residential customers the lowest cost optiin when service is requested 
and advise customers annually of the price of each service option they have selected. The 
repeal appears to reflect the bill's removal of the PSC's regulatory authority over most retail 
services. as described above, and tresits customer relations for companies and services 
currently regulated by the PSC on par with customer relations for unregulated companies and 
services. 

The bill repeals 8. 364.603, F.S., but creates an identical provision in s. 364.16, F.S. Thus, the 
PSC will continue to have authority to adopt rules and resolve complaints regarding the 
unauthorized changing of a subscriber's telecommunications service, referred to as "slamming". 

The bill repeals s. 364.604, F.S., thus eliminating the requirement that billing parties provide 
detailed bills and a toll-free number that must be answered by a customer service 
representative or a voice response unit and removing the provision stating that a customer is 
not liable for any charges for services that the customer did not order, ('cramming'). The bill 
also removes the requirement in this section that billing parties provide a free blodting option to 
a customer to block 900 or 976 telephone calls. 
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The bill repeals s. 364.19, F.S., thus removing the PSCs authority to regulate the terms of 
contracts between a telecommunications company and its customers. This repeal appears to 
reflect the bill's removal of the PSCs regulatory authorily over most retail services, as described 
above, and treats customer relations for companies and services currently regulated by the 
PSC on par with customer relations for unregulated companies and services. The PSC 
anticipates that service contracts may take on greater importance in the wireline market, similar 
to their prevalence in the wireless market. 

The bill repeals s. 364.27, F.S., thus riamoving the PSCs authority to investigate interstate 
rates, fares, charges, classfications, or rules of practice of message transfer that take place in 
the state and that the PSC views as ercessive or discriminatory. The PSC indicates that it has 
not conducted investigations of interstate rates in recent memory. 

Competitive Market Oversight 

Present Situation 

Chapter 364, F.S., directs the PSC to promote competition. in addlion, It grants the PSC 
authority to resolve disputes among te!lecommunications service providers for various purposes. 
As noted above, s. 364.01(4)(g), F.S., states the Legislature's intent that the PSC ensure that all 
providers of telecommunications services are treated fairly, by preventing anticompetitive 
behavior and eliminating unnecessary regulatory restraint. 

Section 364.16, F.S., gives the PSC aluthority to ensure that, where possible, a 
telecommunications company provides local interconnection and access to any other 
telecommunications company. Section 364.161, F.S., requires each ILEC to unbundle all of its 
network features, functions, and capabilities, including access to signaling databases, systems 
and routing processes, and offer them to any other telecommunications provider for resale to 
the extent technicaiiy and economically feasible. Section 364.162, F.S., provides procedures 
for the negotiation and regulatory review of agreements for interconnection and resale. Section 
364.163. F.S., states that a local exchange telecommunications company must file tariffsfor any 
network accass services it offers. 

Section 364.058, F.S., authorizes the PSC to conduct limited proceedings to consider any 
matter within its jurisdiction and requires that the PSC implement an expedited process to 
facilitate the quick resolution of disputes between telecommunications companies. 

Section 364.3381, F.S., prohibits an ILEC from subsidizing nonbasic service with revenues 
received for basic service. It also gives the PSC continuing oversight over cross-subsidization, 
predatory pricing, and other similar anticompetitive behaviors. 

Section 364.386, F.S., directs the PSC to coiled data from local exchange service providers for 
use in preparing an annual report to the Legislature on the status of competition in the 
telecommunications industry and a detailed exposition of the following: 

The overall impact of local exchange telecommunications competition on the continued 
availability of universal service. 
The abilty of competitive providers to make functionally equivalent local exchange 
services available to both residential and business customers at competitive rates, 
terms. and conditions. 
The ability of consumers to obtain functionally equivalent services at comparable rates, 
terms, and conditions. 
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The overall impact of price regulation on the maintenance of reasonably affordable and 
reliable high-quality telecommunications services. 
What additional services, if any, should be included in the definition of basic local 
telecommunications services, laking into account advances in technology and market 
demand. 
Any other information and reccimmendations which may be in the public interest. 

Effect Of Prooosed c hanaes 

The bill rewrites section 364.16, F.S., relating to local interconnection, unbundling, and resale. 
The bill repeals ss. 364.161,364.162, and 364.3381, F.S., and consolidates the relevant 
portions of those sections. The bill describes the PSCYs authority to oversee carrier-to-carrier 
relationships and to prevent anticompetitinre behavior, including, but not limited to, the resale of 
services, number portabilty, dialing pnrity, access to rights of way, access to poles and 
conduits, and reciprocal compensation. It also authorizes the PSC to arbitrate and enforce 
interconnection agreements in accordance with 47 U.S.C. ss. 251 and 252 and applicable 
orders and rules of the FCC. 

In addition, the bill incorporates into 5. 364.16, F.S., provisions substantially similar to those in 
existing s. 364.603, F.S. (related to th43 unauthorized changing of a customefs 
telecommunications service) and s. 3M.058, F.S. (related to limited and expedited proceedings 
for disputes between companies). Accordingly, the bill repeals ss. 364.058 and 364.603. F.S. 

The bill amends 8. 364.386, F.S., to miodify what the PSC is required to address in its annual 
competition report to the Legislature. First, the bill removes the requirement that the PSC 
address the overall impact of local exc:hange telecommunications competition on the availability 
of universal service. Second, the bill requires the PSC to address the overall impact of 
competition, rather than price regulation, on the maintenance of reasonably affordable and 
reliable highqualii telecommunicatioiis services. Third, the bill replaces the requirement that 
the PSC provide suggestions for what other services should be Included in the definition of 
basic local service with a requirement to include a listing and short description of any carrier 
disputes. 

In addition, the bill limits the quantiitive portion of the PSC's data requests for purposes of the 
annual competition report prepared pursuant to s. 364.386, F.S. Specifically, the bill limits the 
data that must be provided to the PSC to a copy of the FCC Form 477 that was filed with the 
FCC which contains Florida specific data. The language requires the Commission to accept 
similar information if the Form 477 is nlot available and deletes the requirement for companies to 
file data by exchange. According to thie PSC. the lack of exchange level access line data will 
restrict its ability to identify competitive! impacts on a regional or locality basis and also the ability 
of the report to ident i  areas of the state that may not have competitive options. 

Miscellaneous Pmvlsions 

Present Situation 

A number of provisions in Chapter 3641, F.S., relate generally to the PSC's regulatoly oversight 
of telecommunications service. Thew provisions, excluding those already discussed in this 
analysis, include the following: 

. 
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Section 364.015, F.S., which authorizes the PSC to petition the circuit court for an 
injunction against violations of FISC orders or rules in connedion with the impairment of 
a telecommunications company's Operations or service. 
Section 364.016, F.S., which authorizes the PSC to assess a telecommunications 
company for reasonable travel cnsts associated with reviewing the records of the 
telecommunications company alnd its affiliates when such records are kept out of state. 
Section 364.057, F.S., which alkows the PSC to approve experimental or transitional 
rates it determines to be in the public interest for any telecommunications company to 
test marketing strategies. 
Section 364.059, F.S., which provides procedures for seeking a stay of the effective date 
of a price reduction for a basic Itxal telecommunications service by a company that has 
elected to have its basic local telecommunications services treated the same as its 
nonbasic services. 
Section 364.06, F.S., which provides that when companies have agreed to joint rates, 
tolls, contracts, or charges, one company must file the rate tariff and if each of the others 
files sufficient evidence of concurrence, they do not have to file copies of the rate tariff. 
Section 364.063, F.S., which requires that the PSC put in writing any order adjusting 
general increases or reductions of the rates of a telecommunications company within 20 
days after the official vote of the commission. The PSC must also. within that 2Way 
period, mail a copy of the order to the clerk of the circuit court of each county in which 
customers are served who are affected by the rate adjustment. 
Section 364.07, F.S., whlch reqiiires every telecommunications company to file with the 
PSC a copy of any contract with any other telecommunications company or with any 
other entity relating in any way to the construction, maintenance, or use ofa 
telecommunications facility or sorvice by, or rates and charges over and upon, any such 
telecommunications facility. This section also authorizes the PSC to review, and 
disapprove, contracts for joint piuvision of intrastate interexchange service. 
Section 364.16(4), F.S.. which requires, for purposes of assuring that consumers have 
access to different local exchange service providers without having to give up the 
consumets existing local telephone number, that all providers of local exchange 
services must have access to local telephone numbering resources and assignments on 
equitable terms that include a recognition of the scarcity of such resources and are in 
accordance with national assignment guidelines. This subsection also requires the 
establishment of temporaty number portability by January 1,1996, and permanent 
portability as soon as possible a,fter development of national standards, with the PSC 
resolving disputes over rates, terms, and conditions for such arrangements. 
Section 364.183, F.S., which gnmts the PSC authority to have access to certain types of 
records of a local exchange telecommunications company and its affiliated companies, 
including its parent company, and to require a telecommunications company to file 
records. reports or other data arid to retain such Information for a designated period of 
time. 
Section 384.185. F.S., which authorires the PSC to, during all reasonable hours, enter 
upon any premises occupied by any telecommunications company and set up and use 
thereon all necessary apparatue, and appliances for the purpose of making 
investigations, inspections, exarninations, and tests. 
Section 364.345, F.S., which requires each telecommunications company to provide 
adequate and efficient service to the territory described in its certificate within a 
reasonable time. It also prohibit!$, in general, a telecommunications company from 
selling, assigning, or transferring its certificate or any portion thereof without a 
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determination by the PSC that the proposed sale, assignment, or transfer is in the public 
interest and the approval of thts PSC. 
Section 364.37, F.S., which auithorizes the PSC to make any order and prescribe any 
terms and conditions that are just and reasonable if any person. in constructing or 
extending a telecommunications facility, unreasonably interferes or is about to 
unreasonably interfere with any telecommunications facility or service of any other 
person, or if a controversy arises between any two or more persons with respect to the 
territory professed to be served by each. 
Section 364.365, F.S., which provides savings clauses related to the effects of the law 
that opened local service to competition in 1995 on certiiites, rates, proceedings, and 
orders prior to January 1, 1996, the effective date of that act. 
Section 364.501, F.S., which requires ail telecommunications companies with 
underground fiber optic facilities to operate their own, or be a member of a, one-call 
cable location notification system providing telephone numbers which are to be called by 
excavating contractors and the general public for the purpose of notifying the 
telacommunimtions company ,of such person's intent to engage in excavating or any 
other similar work. 
Section 364.503, F.S., which requires a local exchange telecommunications company or 
a cable television company which is merging with or acquiring an ownership interest of 
greater than 5 percent in the olther type of company to give 60 days' n o l i  to the Florida 
Public Service Commission and the Department of Legal Affairs of the office of the 
Attorney General. 
Sections 364.506 - 364.516, F S., make up the Education Facilities Infrastructure 
Improvement Act. Section 364.506, F.S., t ies  these sections: s. 364.507, F.S, provides 
legislative findings and intent; s. 384.508, F.S., provides definitions; 8. 364.51 5, F.S.. 
provides for funding of advanad telecommunications services by submitting a 
technology-needs request to the Department of Management Services no later than July 
1, 1997; and 8. 364.516, F.S., iprovides for penalties. 

Effect of Prowsed Changes 

The bill repeals the following sections of Chapter 364, F.S., which are made unnecessary or 
obsolete by provisions ofthe bill that remove the PSC's existing regulatory oversight: ss. 
364.057; 364.06 364.063; 364.07; 364.185; 384.345; and 364.385(1), (2), and (3). 

The bill repeals s. 364.059, F.S. This section is no longer operative and is obsolete. 

The bill repeals obsolete provisions of s. 364.16(4). F.S., related to establishing temporary 
number portability. The bill retains the PSC's authority under this subsection to oversae 
numbering issues, such as area code ,exhaustion and number assignment in accordance with 
national guidelines. 

The bill amends s. 364.183(1), F.S., to remove the PSC's access to affiliate or parent company 
records of a local exchange company. Access to such records was relevant in a rate base 
regulatory structure to prevent cross-siJbsidizatlon. According to the PSC, such access is no 
longer relevant under the bill. 

The bill repeals s. 364.37, F.S., removing the PSC's authority to address controversies over 
service territories. The PSC states that it has not addressed any service territory disputes 
relating to telecommunications companies in recent memory. The repeal of this section 
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appears to retlect the general transitiori from a regulated monopoly environment, with defined 
service territories, to an open, competiive market. 

The bill repeals s. 364.501, F.S. The repeal of this section will likely have no effect because the 
Sunshine State One-Call of Florida program created under chapter 556. F.S., requires the 
participation of "any person who furnishes or transports materials or services by means of an 
underground facilii." 

The bill repeals s. 364.503, F.S., thus eliminating the requirement that 60-day notice be 
provided to the PSC and the Department of Legal Affairs for certain mergers and acquisitions 
between local axchange telecommunications companies and cable television companies. 

The bill repeals ss. 364.506 - 364.516, F.S., which make up the Education Facilities 
Infrastructure Improvement Act. Under this act, an eligible facility, or a group of eligible faciliies 
based on geographic proximity, may submit, no later than July 1, 1997, a technology-needs 
request to the Department of Management Services. 

Broadband Adoption 

Present Situation 

In 2009, the Legislature created s. 364.0135, F.S., to promote the deployment and adoption of 
broadband Internet service throughout Florida through a coordinated statewide effort. The law 
authorizes the Department of Managernent Services to work collaboratiiely with Enterprise 
Florida, Inc.. state agencies, local governments. private businesses, and community 
organizations for mapping and deployment of broadband Internet services in the state. The 
American Recovery and Reinvestment Act of 2009 provided $7.2 billion for broadband mapping 
and deployment, and the law allows DIMS to draw down these federal funds to help establish 
universal broadband in the state. 

The law requires funds received by DklS for this purpose to be focused on expanding 
broadband in rural, unseived, and undNerserved communities through grant prcgrams. The 
department is charged with conducting a needs assessment of broadband and developing 
maps that identify unserved areas, unclersarved areas, and broadband transmission speeds in 
the state. Under the law, priority for grants Is provided to projects that: 

Provide access to broadband education, awareness, training, access, equipment, and 
suppoll to libraries. schools, colleges and universities, health care providers, and 
community organlzations. 
Encourage Investments In primarily unserved areas to provide consumers a choice of 
broadband service. 
Work toward establishing affordable and sustainable broadband service in the State. 
Facilitate the development of aipplications, prcgrams, and services, including telework, 
telemedicine, and e-leaming that increase the usage and demand for broadband 
services. 

Effect of Procased Changes 

The bill amends the intent of 8. 364.01 35, F.S., to promoting 'sustainable adoption" of 
broadband Internet service, which is defined in the bill as 'the ability for communications service 
providers to offer broadband services in all areas of the state by encouraging adoption and 
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utilization levels that allow for these services to be offered in the free market absent the need for 
governmental subsidy." 

In establishing the priority of projects far purposes of awarding grants, the bill removes from the 
priority list those projects that "encourage investment in primarily unserved areas to give 
consumers a choice of more than one broadband Internet service provider." In its place, the bill 
establishes as a priority those projects that "encourage sustainable adoption of broadband in 
primarily unserved areas by removing barriers to entry." 

In addition, the bill replaces the requirement that the DMS collaborative conduct a needs 
assessment of broadband Internet service with a requirement that it monfior the adoption of 
such service. 

Finally, the bill provides that any rule, contract, grant, or other activity undertaken by DMS must 
ensure that all entities are in compliance with applicable federal or state laws, rules, and 
regulations, including those applicable lo private entities providing communications services for 
hire and the requirements of s. 350.81, F.S. (concerning communications services provided by 
government entities). 

Conforming Changes 

The bill amends ss. 196.012(6), 199.1E;3(l)(b), 212.08(6). 290.007(8). 350.0605(3), 364.105, 
364.32. and 489.103(5). F.S., to conform statutory cross-references. 

II. FISCAL ANALYSIS 8 ECONOMIC IMPACT STATEMENT 

A. FISCAL IMPACT ON STATE GOVERNMENT: 

1. Revenues: 

The bill exempts intrastate interexchange telecommunications companies from the 
regulatory assessment fee imposecl by the Public Service Commission ('PSC"). On May 3, 
201 I, the Revenue Estimating Conference adopted a consensus estimate of an annual $1.1 
million reduction in revenues to the state as a result of this exemption. Further, the PSC 
indicates that revenue from incumbent local exchange companies is projected to decline by 
over 13%forFY2011-2012. 

See "Fiscal Comments" section. 

2. Expendltures: 

The bill will allow for a reduction in expenditures for the PSC as a result of removing several 
components of the PSC's regulator1 oversight of telecommunications services. Specifically, 
the PSC estimates elimination of 11 FTE positions in FY 201 1-2012 and an additional 2 FTE 
positions in Fy 2012-2013, with a corresponding budget reduction of $745,955 in PI 2011- 
2012, and $807,378 thereafter. 

See "Fiscal Comments' section. 
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B. FISCAL IMPACT ON LOCAL GOVERIYYENTS: 

1. Revenues: 

None 

2. Expenditures: 

None 

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR 

The bill will reduce regulatory requiremsnts imposed upon local exchange companies and 
competitive local exchange companies. As a result, these companies will likely benefit from 
reduced regulatory compliance costs. Further, the bill should create a more competitively 
neutral regulatory scheme for these companies as compared to competing providers of 
telecommunications services, such as table, wireless, and broadband service. 

D. FISCAL COMMENTS: 

The bill amends s. 364.338. F.S., to require the PSC, through rulemaking initiated by August 1, 
201 1, to reduce the regulatory assessment fees used to fund its regulation of 
telecommunications companies and services to reflect reduced regulatory costs. The reduced 
fees must be applied beginning with payments due in January 2012 on revenues for the 
preceding 6-month period. The PSC mlust consider the regulatory activities that are no longer 
required and the number of staff assigned to those activfm, the number of staff necessary to 
caw out the reduced level of regulator!( responsibilities, reductions in overhead, and reductions 
in direct and indirect costs. 

According to the PSC, its current budget for telecommunications for PI 2011-2012 is 
approximately $6.4 million. This amount includes both direct and indirect costs associated with 
telecommunications as well as an allocation of faced costs, such as rent. m e  PSC indicates 
that at the close of FY 2009-2010, approximately 52 FTEs were directly assigned to 
telecommunications. Using February 201 1 information, the PSC indicates that approximately 
50 FTEs are directly assigned to telecommunications. 
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS 
BILL %: CSICSIHB 1231 Telecommunications 
SPONSOR(S): State Affairs Committee. Energy C; Utilities Subcornmiltee. Homer and others 
TIED BILLS: None IDENJSIM. BILLS: CSIC81SB 1524 

REFERENCE ACTION ANALYST STAFF DIRECTOR or 
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1) Energy 8 Utilities Subcommittee 13 Y, 0 N, As CS Keating Collins 

2) Appropriations Committee 23 Y .  0 N Dykes Leznoff 

3) State Affairs Committee 17 Y .  0 N, As CS Keatiig Hamby 
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SUMMARY ANALYSIS 
Florida's regulatory framework for local telephone :service, or 'local exchange service.' is codified in Chapter 
364, F.S. This chapter establishes the Public Service Commission's ('Psc") jurisdiction to regulate 
telecommunication services. 

In 1995, the Legislature opened local telephone m.arkets to competition on January 1,1996. The 1995 law 
allowed an incumbent local exchange company to elect 'price regulation" instead of traditional rateof-return 
regulation, making it subject to price caps on basic service and nonbasic service. This law retained the PSC's 
jurisdiction over service quality issues and granted it new authority to address consumer issues in the transition 
to a sufficiently competitive market. After changes to the law in 2009, local exchange companies remain 
subject to the price regulation scheme adopted in '1995, with slight modifications to the caps, though only basic 
service is now subject to service quality oversight by the PSC. According to the PSC, approximately four 
percent of local service customers are considered basic service customers now. 

The bill substantially repeals and amends several :sections of Chapter 364, F.S., to do the following: 

Remove the PSC's regulatory oversight of basic local telecommunications service and nonbasic 
service, including service quality and price regulation. 
Remove the PSC's regulatory oversight of intrastate interexchange services. operator services, and 
shared tenant services. 
Remove the PSC's authority to provide cerlain consumer education materials and to adopt rules 
concerning certain billing practices. 
Promote the adoption of broadband servieis without the need for government subsidies. 
Consolidate existing provisions related to the PSC's oversight of carrier-t+canier relationships for 
purposes of ensuring fair and effective cornpetition among telecommunications seMce providers. 
Replace the requirement that telecommunications service providers obtain from the PSC a cerfificate of 
necessity with a requirement that such providers obtain from the PSC a certificate of authority to 
provide service and establish the criteria for obtaining such a cetiimte. 
Remove rate caps on pay telephone services. 
Delete obsolete language and make confoiming changes. 

The bill will allow for a reduction in expenditures for the PSC as a result of removing several components of the 
PSC's regulatory oversight of telecommunications services. Specifically, the PSC estimates elimination of 11 
FTE positions in PI 2011-2012 and an additional :! FTE positions in FY 2012-2013, with a corresponding 
budget reduction of $745,955 in PI 201 1-2012, enld $807,378 thereafter. (HE? 5001, House proposed General 
Appropriations Act for Fiscal Year 201 1-201 2. InClIJdeS a reduction of 27 FTE positions and $2 million for 
administrative effiiiencies that are unrelated to this bill.) The bill requires the PSC, through rulemaking. to 
reduce the regulatory assessment fees used to furid PSC regulation of telecommunications companies and 
services to reflect reduced regulatory costs. The tiill will reduce regulatory requirements imposed upon local 
exchange companies and competitive local exchange companies, which will likely lead to reduced regulatory 
compliance costs and a more competitively neutral regulatory scheme. 

The bill takes effect July 1,201 1. 

T h b d o C ~ t d O ~ ~ o t n f i . c t ~ e i i n t . n t o r o t R c l r l p o o l U ~ n o t U n  blll.ponMrorHO(D001 Repremtlttvrr~ 
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FULL ANALYSIS 

1. SUBSTANTIVE ANALYSIS 

A. EFFECT OF PROPOSED CHANGES: 
Backaround 

Regulatory History and Cumnt Law 

Florida’s regulatory framework for local telephone service, or “local exchange service,” is codified in 
Chapter 364, F.S. This chapter establishes the Public Service Commission’s (“PSC“) jurisdiction to 
regulate telecommunication services. 

In 1995, the Legislature found that competition for the provision of local exchange service would be in 
the public interest and opened local telephone markets to competition on January 1, 1996.’ 
Specifically, the Legislature found that: 

. . . the competitive provision of teltscommunications services, including local 
exchange telecommunications sewice, is in the public interest and will provide 
customers with freedom of choice, encourage the introduction of new 
telecommunications services, encourage technological innovation, and 
encourage investment in telecomniunications infrastructure. 

The law sought to establish a competitive market by granting competitive local exchange companies 
(“CLEW) access to the existing telecomrnunicatiins network. This was accomplished by requiring: 
(I) interconnection between incumbent arid competitive local exchange service providers; and (2) 
unbundling and resale of incumbents‘ network features, functions, and capabilities on terms negotiated 
by the parties or, absent agreement, by the PSC.? The law did not impose any form of rate regulation 
on these new market entrants but did grant the PSC authority to set service quality criteria and resoive 
service complaints with regard to basic loral exchange service offered by these companies? The law 
required incumbent local exchange companies (“ILECs”) to serve as carders-of-last-resort’ 

In addition. the 1995 law allowed an incumbent local exchange company to elect ‘price regulation” 
instead of traditional rate-of-return regulation, effective the later of January I, 1996, orwhen a 
competitive company received a cert i i i te to provide local exchange service in the incumbent’s service 
territory! Under price regulation, the law capped an ILEC‘s rates for basic local telecommunications 
service (defined as flat-rate, single-llne residential service) for three to fwe years dependlng on the 
number of lines served by the company. lJpon expiration of the applicable price cap period, the law 
permitted the ILEC to adjust its basic service rates once in any twelvemonth period in an amount no 
more than the change in inflation less 1 percent6 The law provided greater pricing flexibility for non- 
basic services (defined as anything other than basic services) by allowing price increases of up to 6% 
in a 12-month period until a competiiive piovider began serving in an exchange area, at which time the 
price for any nonbasic service could be inar-d up to 20% in a 12-month period. The law contained 
provisions to prevent anticompatitle pricing’ and maintained the PSCs authority to oversee service 
quality. 

’ Ch. 9 5 4 3 ,  L.O.F. 

’ Id In addition, the law provided the PSC oversight with rcipect to these services to ensure ”the fair treatment of all 
telecommunications providers in the telemmmunications marketplace.” ‘ Section 7, ch. 95-403, L.O.F. 

Sections 14-16, ch. 9 5 4 3 ,  L.O.F. 

Sections 9-10, ch. 95-403, L.O.F. 
Section 9. ch. 95-403. L.O.F. ’ Id. 
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Since that time, the Legislature has amenlded Chapter 384, F.S., on several occasions, most notably: 

In 2003, the Tele-Competition Innovation and Infrastructure Act? among other things, provided 
a mechanism to remove the support for ILECs' basic local service rates provided by intrastate 
access fees? The law permitted €in ILEC, upon PSC approval, to raise bask service rates and 
offset the inaeased revenues withi a reduction in revenues attributed to reduced intrastate 
access fees.'" This arrangement oflen is referred to as "rate rebalandng." Pursuant to this law, 
the PSC granted rate rebalancing requests made by BellSouth (now AT&T). Verizon. and 
Embaq, allowing for stepped changes - increases in basic service rates and decreases In 
intrastate access fees - over a period of three to four years." 

In 2007, after some of the stepped rate changes authorized by the PSC had become effective, 
the Legislature halted any further changes. As part of the Consumer Choice Act of 2007, the 
Legislature terminated the rate rebalancing scheme created in the 2003 law and held rates for 
basic service and network access senrice at the levels in effect immediately prior to July 1, 
2007." The law permitted changes to these basic service rates pursuant to the price regulation 
Scheme adopted in 1995; that is, an ILEC cwld adjust its basic service rates once in any 
twelve-month period in an amount no more than the change in inflation less 1 percent. 

In 2009, the Consumer Choice and Protection A d 3  made several changes to the regulatory 
fiamewo& for telecommunicationst services. Among other things, the law changed the 
definitions of basic service and nonbasic service and removed the PSC's jurisdiction io address 
service quality issues for nonbasic service. Basic service was redefined to include only flat-rate, 
singleline residential service. Business dass service and multi-line residential service were no 
longer identied as basic services Nonbasic service was redefined to indude basic service 
combined with any nonbasic service or unregulated service. Thus, under the law. customers 
who received flat-rate residential service in combination with features like call waiting or caller 
ID, or other services like broadbarid or video, were no longer considered to be basic service 
customers. 

The 2009 law reduced the allowe0 price increasesfor nonbasic services to a maximum of 10% 
in a 12-month period, for exchange areas with at least one competitlve provider. Further, the 
law extended the existing basic service price cap to those services reclassifd by the law from 
basic to nonbasic service. The law did not modify the price caps for basic service. 

Today, incumbent local exchange carriers remain subject to the price regulation scheme adopted in 
1995, as modified in 2009. Only basic seirvice is subject to service quality oversight by the PSC. As of 
January 1,2009, ILECs are no longer required to serve as camers-of-last-resort under Florida law." 
Although this state requirement has explfl?d, ILECs remain subject to a similar requirement under 
federal law.'5 

Competitive local exchange carriers remain subject to minimal PSC regulation. A CLEC offering basic 
local services must provide an option for flat-rate pricing for those services. Basic local service 

* Ch. 2003-32, L.O.F. 
Section 15, ch. 2003-32, L.O.F. Intrastate access fees (refined to BS ''intrastate switched network access rates" in the law) are the 

rates charged by a local exchange company for other telminmunications companies to originate and terminate intrastate traffic on its 
network. Inlrastale access fees have historically been highf r than similar fees charged for originating and terminating lnferslote 
traffic and have supported rates for basic service. 

Id 
' I  PSC Order No. PSC-03-1469-FOF-TL, issued December 24,2003, upheld in Grist v. Jaber. 908 So.2d 426 @la 2005). The PSC 
denied Alltel Florida, Inc.'s (now Windskcam) petition pwwant to this statute. PSC Order No. PSC-064036-FOF-TL, issued January 
10,2006. 
I' Sections 10, 12, and 13, ch. 2007-29. L.O.F. 
I' Ch. 2009- 226, L.O.F. 
I' Section 364.025, F.S. (2010) 
Is Florida Public Service Commission presentation lo the FLmda House of Renresenlativu Conunittee on Utilities & 
Telecommunications, December 13,2007, Telecommunications Carrier-Of-iasl-Reson Obligation." 
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provided by a CLEC must indude access to operator services, '91 1 ' services, and relay services for the 
hearing impaired." In addition, the PSC may set service quality criteria and resolve seMce complaints 
with regard to basic local exchange service offered by these companies." 

In addition to local exchange service. Chapter 364, F.S., establishes regulatory oversight for other 
telecommunications services, including oporator services. shared tenant services, and pay telephone 
services. Further, the law provides the PSC jurisdiction to address wholesale issues between 
telecommunications sacvice providers, oveisee implementation of the Lifeline program in Florida, 
review certain mergers and acquisitions inbolving ILECs, certiicate certain service providers wishing to 
do business in Florida, adopt rules to prevent the unauthorized change of a customer's 
telecommunications service, and address riumbering issues and billing complaints. 

Florida does not regulate the rates and service quality asdated  with certain types of 
telecommunications services. In 2005, the Legislature explicitly exempted intrastate interexchange 
telecommunications services (Le., intrastate long distance service), broadband services, voice-over- 
Internet-protocol (VolP) services, and win4ess telecommunications services from PSC oversight, to 
the extent such oversight is not authorized by federal law." In 2009, the Legislature reemphasized 
these exemptions. 

Status of Cmpellon 

On August 1, 2008, the PSC issued its Report on the Status of Competition in the Telecommunications 
Indum as of December 31,2007 ('2008 Competition Report'). In the 2008 Competition Repolt, the 
PSC found that while service provided by ILECs was still the leading telecommunications choice for 
Florida households. cable telephony, wirelf!ss, and VolP were gaining mainstream acceptance as 
alternatives." 

On August I, 2010, the PSC issued its Repart on the Status of Competition in the Telecommunications 
Industry as of December 31,2009 ('2010 Competition Report"). In the 2010 Competition Report, the 
PSC found: 

Florida's communications market continues to exhibit competitive characteristics. 
Estimates of wireless-only households have increased from prior years, and in 
the most recent reporting period, Florida cable companies expanded the number 
of VolP customers served. These t~cts, coupled with continued residential 
access line losses by ILECs, suggest an active market for voice communications 
services in many areas of Florida.= 

In the 2010 Competition Report, the PSC notes that since 2001, traditional wireline m s s  lines for 
both ILECs and CLECs have declined 38 percent, from 12 million in 2001 to 7.5 million in December 
2009. Residential access line losses account for 4.3 million of this total, and business access line 
losses comprise the remainder. The repori: attributes the decline in residential access lines primarily to 
the increase of wirelessonly households aind VolP services in lieu of traditional wireline service. The 
report also attributes a portion of the decline to recant economic conditions. Further, the report 
suggests that bundled pridng packages and the influence of services such as broadband, video, and 
mobility on the selection of a voice service provider are contributing to the decline." 

According to the PSCs competition report, at least one CL.EC reported providing wireline residential 
service in 232 of Florida's 277 exchange areas, and at least one CLEC reported providing wireline 

l6  Section 364.337 (2). F.S. (2010) 
" Section 364.337(5), F.S. (2010) 
'* Section I I, ch. 2005-132, L.O.F. 
l9 2008 Compelifion Repon, p. 9. 

2010 Compefifion Repon, p. 5.  '' 2010 CompefitionReprl, p. 23. 
STORAQE NAME: hl23lf.SAC 
DATE: 4l15l201i 

PAGE: 4 



.. 

.. 

business service in 255 of the 277 
subject to PSC jurisdiction, the PSC is unable to compel providers of these services to submit market 
data for purposes of its report. Thus, wireless and/or VolP providers may be offering residential or 
business service in those exchanges where no CLEC reported providing wireline service. 

P ~ D O S ~ ~  Chanaes 

The bill substantially repeals and amends several sections of Chapter 364, F.S., to do the following: 

Because wireless and VolP service providers are not 

Remove the PSC's regulatory oversight of bask local telecommunications service and nonbasic 
service, induding service quality and price regulation. 
Remove the PSC's regulatory oversight of intrastate interexchange services, operator services. 
and shared tenant services. 
Remove the PSC's authority to provide certain consumer education materials and to adopt rules 
concerning certain billing practices;. 
Promote the adoption of broadband services without the need for government subsidies. 
Consolidate existing provisions related to the PSC:'s oversight of carrier-tocanier relationships 
for purposes of ensuring fair and effective competition among telecommunications service 
providers. 
Replace the requirement that telecommunications; service providers obtain from the PSC a 
certificate of necessity with a requirement that such providers obtain from the PSC a certificate 
of authority to provide service and establish the criteria for obtaining such a certificate. 
Remove rate caps on pay telephoine services. 
Delete obsolete language and maike conforming changes. 

Each of these items is discussed in greater detail below. 

Legislative Intent 

Present Situation 

In the 1995 law opening local exchange service markets to competition, the Legislature indicated its 
intent to transition from monopoly provision of such service in Florida to a competnive market, stating: 

The Legislature finds that the competitive provision of telecommunications 
services, including local exchange telecommunications service, is in the public 
interest and will provide customers with freedom of choice. encourage the 
introduction of new telecommunications service, encourage technological 
innovation, and encourage investment in telecommunications infrastructure. The 
Legislature further finds that the tfisnsition from the monopoly provision of local 
exchange service to the competitinre provision thereof will require appropriate 
regulatory oversight to protect consumers and provide for the development offair 
and effective competition, but nothing in this chapter shall limit the availability to 
any party of any remedy under state or federal antitrust laws. The Legislature 
further finds that changes in regulations allowing increased competition in 
telecommunications services could provide the occasion for increases in the 
telecommunications workforce: tht?refore, it is in the public interest that 
competition in telecommunications; services lead to a situation that enhances the 
high-technological skills and the etmnomic status of the telecommunications 
workforce.n 

In that law, the Legislature went on to state its intent with respect to the PSC's exercise of jurisdiction 
over telecommunications matters. As mo'difkd by that law, the current statement of intent reads: 

2010 Cornperition Report, Appendix C 
z? Ch. 2003-32, L.O.F. 
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The commission shall exercise its i?xcIusive jurisdiction in order to: 
(a) Protect the public health, safety, and weifare by ensuring that bask local 

telecommunications services are available to all consumers in the state at 
reasonable and affordable prios. 

(b) Encourage competition through flexible regulatory treatment among providers 
of telecommunications services; in order to ensure the availability of the 
widest possible range of consumer choice in the provision of all 
telecommunications services. 

(c) Protect the public health, safety, and weifare by ensuring that monopoly 
services provided by telecommunications companies continue to be subject 
to effective price, rate, and seniice regulation. 

(d) Promote competition by encouiaging innovation and investment in 
telecommunications markets acid by allowing a transitional period in which 
new and emerging technologies are subject to a reduced level of regulatory 
oversight. 

(e) Encourage all providers of telecommunications services to introduce new or 
experimental telecommunications services free of unnecessary regulatory 
restraints. 

(0 Eliminate any rules or regulations which will delay or impair the transition to 
competition. 

(g) Ensure that all providers of tekscommunications services are treated fairb, by 
preventing antiimpetitive beh.avior and eliminating unnecessary regulatory 
restraint. 

(h) Recognize the continuing emergence of a competitive telecommunications 
environment through the flexible regulatory treatment of competitive 
telecommunications services, where appropriate, if doing so does not reduce 
the availability of adequate basic local telecommunications service to all 
citizens of the state at reasonable and affordable prices, if competitive 
telecommunications services are not subsidized by monopoly 
telecommunications services, rind if all monopoly services are avallable to all 
competitors on a nondiscriminatory basis. 

services provided by local exchange telecommunications companies. 
(i) Continue its historical role as a surrogate for competiiion for monopoly 

This intent language is reflected in 8. 364.01, F.S. 

Effect of ProDosed Chanaes 

The bill removes most of the legislative intent language identified above, but retains and amends one 
sentence fmm the existing language. The amended statement now reads: 

The Legislature finds that the competitive provision of telecommunications 
services, induding local exchange telecommunications service, is in the public 
interest and has provided customers with freedom of choice, encouraged the 
introduction of new telecommunications service, encouraged technological 
innovation, and encouraged invesbment in telecommunications infrastnrcture. 

The bill's changes to the legislative intent language in s. 364.01, F.S., suggest that the transition to a 
sufficiently competitive market has been achieved. The changes also appear to reflect the bill's 
removal of the PSC's remaining regulatory oversight of local exchange service. Further, the current 
language in 8. 364.01, F.S., that expresses intent to ensure that all providers of telecommunications 
services are treated fairly, is transferred tc, a separate section of law that expresses the PSC's authority 
to certain disputes among telecommunications service providers. 

24 Id 
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Deffnltlons 

Present Situation 

Section 364.02, F.S., provides definitions applicable to Chapter 364. Among other terms, this section 
defines the following: 

"Basic local telecommunications seivice" is defined in subsection (I). Pursuant to that 
definition, basic service must include, among other things, an alphabetical directory listing (Le., 
a phone book). 
"Monopoly service' is defined in subsection (9) 
VolP" is defined in subsection (14) as 'voiceover-Internet protocol as that term is defmed in 
federal law." 

The bill amends the definition of basic local telecommunications sewice by removing the provision of 
an alphabetical directory listing as an element of basic senrice. Thus, a company could chose to 
continue offering directoly listings, to offer directoly listings for a separate charge, or not to offer 
directory listings at all. Listings could also Ioe obtained online. 

The bill removes the definition of the term "monopoly service." Because the bill strikes all instances of 
the term "monopoly service," a definition for the term appears unnecessary. 

The bill amends the definition of 'VolP" by ideleting the general reference to federal law and replacing it 
with a more detailed definition that closely tracks federal law. 

Retail Services Subject to PSC Regulation 

Local Exchange Service Provided by an ILEC 

Local exchange service provided by an ILEC is divided into two categories: basic and nonbasic. "Basic 
local telecommunications service" (or "basic service") is defined in s. 364.02(1), F.S., as voicegrade, 
single-line. flat-rate residential local exchange service?' 'Nonbasic service" is defined in s. 364.02(10). 
F.S., as any telecommunications service provided by a local exchange telecommunications company 
other than basic telecommunications service, a local interconnection service as described in section 
364.16, F.S.. or a network access service as desaibed in section 364.163, F.S. In adddion. any 
combination of basic service along with a rlonbasic service or unregulated service is nonbasic 
service.= 

Pricing for basic service is governed by s. 364.051(2), F.S.. which provides that the price for basic 
service may only be increased once in any 12 month period by an amount not to exceed the change in 
inflationn less one percent. in addition, a flat-rate pricing option for basic local service is required and 
mandatory measured service (e.g.. per miriute pricing) for basic local service may not be imposed. 

Pricing and terms for nonbasic service are governed by s. 364.051(5), F.S. Prices for nonbasic 
services are limited to increases of 6 petcent in any 12 month period when no competitor is present 
and 10 percent in any 12 month period if there is a cornpetitor providing local telephone service. The 

=Under s. 366.02(1), F.S., basic local telecommunications service must provide: dial tone, local usage necesmy to place unlimited 
calls within a local exchange area, dual tone multifrequency tiialing (i.e., touchtone), and access to emergency services such as "1 1," 
all locally available interexchange (is., long distance) companies, directory assistance, operator services, relay services, and an 
alphabetical directory listing. 
z6 Section 366.02(9), F.S. 
2, Inflation for the purpose of !he section is measured by change in the Gross Domestic Product Fixed 1987 Weights Price Index 
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price for any service that was treated as basic setvice before July 1,2009, may not be increased by 
more than the amount allowed for basic service. A flat-rate pricing option for multiline business local 
exchange service is required and mandatory measured service for multi-line business local exchange 
service may not be Imposed. 

Under 8. 364.15, F.S.. the PSC, upon complaint or on its own motion, may direct a local service 
provider to make repairs, improvements, changes, additions, or extensions to its facilities used in the 
provision of basic service. The PSC does not have authority to direct local service providers to take 
such actions with respect to facilities used in the provision of nonbasic service. Eecause many of the 
same faciities are used to provide both basic and nonbasic service, it appears that the PSC's authority 
in this regard extends to most of the facilities of local service providers. 

Special Provisions for Small ILECs 

Current law provides special procedures fix the regulation of small local exchange companies in 8. 
364.052, F.S. Small local exchange companies are defined as ILECs that had fewer than 100,000 
access lines in service on July 1,1995?8 Pursuant to this law, the PSC has adopted less stringent 
reporting requirements for small ILECs. 

Local Exchange Setvim Provided by a CLEC 

Competitive local exchange companies are subjea to minimal PSC regulation pursuant to s. 364.337, 
F.S. A CLEC offering basic local services must provide an option for flat-rate pricing for those services. 
Basic local service provided by a CLEC mlust include access to operator services, '91 1' services. and 
relay services for the hearing impaired. lri addition. the PSC may set service quality criteria and 
resolve service complaints with regard to Ibasic local exchange service offered by these companies. 

Intrasfafe lntemxchanga Setvice 

Section 364.02(14), F.S.. defines the term "Telecommunications company." This subsection exempts 
intrastate interexchange telecommunications companies" from the definition but specifies other 
provisiins of law that apply to such companies, including 

Section 364.04, F.S., requiring the publication of rate schedules. 
Section 364.10(3)(a) and (d), F.S., requiring the publication of schedules providing each 
company's current Lifeline beneftsi and exemptions. 
Section 364.163, F.S., prohibiting *such companiesfrom instituting any intrastate connection fee 
or any similarly named fee. 
Section 364.285, F.S., authorizing the PSC to impose certain penalties upon entities subject to 
its juriiictiin. 
Section 364.501, F.S., requiring each telecommunications company with underground fiber 
optic facilities to operate, or be a member of, a one-call cable location notification system. . Section 364.603, F.S., related to the unauthorized changing of a subscriber's 
telecommunications service. 
Section 384.604, F.S., providing mquirernents with respect to billing pmctices. 

This subsection also requires that intrastate interexchange telecommunications companies provide the 
PSC with current contact information as deemed necessary by the PSC. 

Pay Telephone Service 

Section 364.3375, F.S., provides that a person, except for an ILEC, wishing to provide pay telephone 
service must first obtain a certificate of public convenience and necessity from the PSC. In addition, 

Section 364.052( I), F.S. 28 

29 "Intrastate interexchange telccommUnications mmpanies" are defined ins. 364.02(7), F.S., as entities that provide inttastate 
interexchange telecommunications service, known more simply as intrastate long distance service. 
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this section limits a pay telephone service provider's maximum rate for local coin calls to a rate 
equivalent to the local coin rate of the ILEC in that serving that area. Further, this section provides that 
a pay telephone provider shall not obtain services from an operator service provider unless such 
operator service provider has obtained a certificate of public convenience and necessity from the PSC. 

Operator Service 

Section 364.3376, F.S., provides that a person, except for an ILEC, wishing to provide operator service 
must first obtain a certificate of public convenience and necessity from the PSC. All intraslate operator 
service providers are subject to the PSCs jurisdiction and must render operator servlces pursuant to 
schedules published or flled as required by s. 364.04. Current law imposes specific operational and 
billing requirements upon operator service providers and grants the PSC authority to adopt 
requirements for the provision of operator services, Further, the law prohibits an operator service 
provider f r m  blocking or preventing an enld user's access to the end usefs operator service provider of 
choice. To help enforce this prohibition, the law requires the PSC to conduct random, mnotice 
compliance investigations of operator services providers and call aggregators operating within the 
state. 

Shared Tenant Service 

Section 364.339, F.S., provides the PSC with exclusive jurisdiction to authorize the provision of any 
shared tenant service which dupli tes or competes with local service provided by an existing local 
exchange telecommunications company and is furnished through a common switching or billing 
amangement to tenants by an entity other than an existing local exchange telecommunications 
company. Shared tenant service arrangements can occur, for example, in large commercial buildings 
or complexes. Other shared tenant faciliik include airports and some local government 
arrangements. A person wlshing to provisle shared tenant service must first obtain a certificate of 
public convenience and necessity from the PSC. 

Services Exempt from PSC Jurisdiction 

Under s. 384.01 1, F.S., the following services are exempt from oversight by the PSC, except to the 
extent specified in Chapter 364, F.S., or s(m3ficaliy authorized by federal law: intrastate interexchange 
telecommunications services (i.e., intrastate long distance service), broadband services, voice-over- 
Internet-protocol (VolP") services, and wireless telecommunications services. 

Funding for Regulation of Telecommunications Service 

Section 350.113(3), F.S., provides that ea,ch regulated company under the PSCs jurisdiction shall pay 
to the PSC a fee based upon the company's gross operating revenues. To the extent practicable, the 
fee must be related to the cost of regulatinlg each type of regulated company. 

Similarly, s. 364.336, F.S., provides that each telecommunications company licensed or operating 
under ch. 364, F.S., shall pay a fee that may not exceed 0.25 percent annually of its gross operating 
revenues derived from intrastate business. The PSC, by rule, must assess a minimum fee in an 
amount up to $1.000 for telecommunicaticlns companies. The minimum amount may vary depending 
on the type of service provided by the telecommunications company, and shall, to the extent 
practicable, be related to the cost of regulating such type of company. These fees are deposited into 
the Florida Public Service Regulatory Trust Fund, which is used to fund the operation of the PSC in the 
performance of the various functions and duties required of it by law. 

Currently, pursuant to Rule 25-4.0161, Flcirida Administrative Code, the PSC has set a regulatory 
assessment fee for telecommunications companies in the amount of 0.0020 of gross operating 
revenues derived from intrastate business (less any amount paid to another telecommunications 
company for the use of any telecommunications network to provide service to its customers). In 
addition, the rule establishes minimum annual regulatory assessment fees for the various types of 
service providers as follows: Incumbent Local Exchange Companies - $1,000: pay telephone service 
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provider - $100; shared tenant service provider - $100; interexchange company - $700; alternative 
access vendor - $600; Competitive Local IExchange Companies - $600. 

The bill amends s. 364.01 1, F.S.. to add the following services to the list of services exempt from PSC 
jurisdiction: 

Basicservice 

Operator service 
Nonbasic services or comparable services offered by a telecommunications company 

Further, the bill repeals ss. 364.051, 364.0152, and 364.337, F.S., eliminating the price regulation caps 
for basic and nonbasic service offered by any ILEC and eliminating the requirements that a flat-rate 
pricing option for basic service be offered 'by any local exchange company and a flat-rate pridng option 
for multiiline business senrice be offered by an ILEC. Simply put, the bill removes all regulation of 
prices for local exchange service. 

The bill also repeals s. 364.15, F.S., thus eliminating the PSC's authority to compel repairs for 
purposes of securing adequate service or facilities for basic service. As a result, the PSC would not 
regulate the service quality for any local exchange company. 

The bill does not require that a local exchange company provide basic senrice. 

The bill amends s. 364.02(14), F.S., to rernove the requirement that intrastate interexchange 
telecommunications companies be subject to ss. 364.04, 364.10(3)(a) and (d), 364.163, 364.285, 
364,501,364.603, and 364.604, F.S. In addition, the bill eliminates the requirement that these 
companies provide the PSC with current contact information as deemed necessary by the PSC. The 
effect of these changes is to remove the FISC'S limited jurisdiction Over these companies. 

The bill amends 8. 364.3375, F.S.. to replace the requirernent that pay telephone senrice providers 
obtain a certificate of public convenience rand necessity with a requirement that such service providers 
obtain a certiicate of authority, which is discussed in greater detail below. Further. the bill eliminates 
the rate cap applicable to pay telephone service providers. 

The bill repeals s. 364.3376, F.S., thus eliminating PSC oversight of operator services and removing 
any statutory operational and billing requirements from those providers. 

The bill repeals s. 364.339, F.S.. thus eliminating the PSC's jurisdiction over shared tenant services. 

The bill removes the exception to PSC jurisdiction over exempt services in instances where such 
jurisdiction is specifically authorized by federal law. According to the PSC, it has relied upon this 
exception as the basis for its authority to designate wireless carriers in Florida as 'eligible 
telecommunications carriers," or "ETCs," for purposes of receiving support from the federal universal 
service fund (USF). The USF supports Lifeline and Link-up programs for low-income customers and 
expansion of service into high-cost areas. The PSC asserts that without state authority to designate 
wireless ETCs in Florida, that authority wcwld default to the Federal Communications Commission. 

The bill amends s. 364.336, F.S., to requiire the PSC. through rulemaking initiated by August 1,2011, to 
reduce the regulatory assessment fees used to fund its regulation of telecommunications companies 
and services to reflect reduced regulatory costs. The reduced fees must be applied beginning with 
payments due in January 2012 on revenues for the preceding Bmonth period. The PSC must consider 
the regulatory activities that are no longer required and the number of staff assigned to those activities, 
the number of staff necessary to carry oui the reduced level of regulatory responsibilities. reductions in 
overhead, and reductions in direct and indirect costs. The bill requires the PSC to report to the 
Governor and the Legislature, on an annual basis beginning in January 2012, the results of its efforts to 
reduce the regulatory assessment fees. 
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Universal Service 

Present Situation 

Section 364.025, F.S., establishes the concept of universal service in Florida law, stating: 

For the purposes of this section, the1 term 'universal service" means an evolving 
level of access to telecommunications services that, taking into account 
advances in technologies, services, and market demand for essential services, 
the commission determines should be provided at just, reasonable, and 
affordable rates to customers, induding those in rural. economically 
disadvantaged. and highcost areas,. It is the intent of the Legislature that 
universal service objectives be maintained after the local exchange market is 
opened to competitively provided Scmices. It is also the intent of the Legislature 
that during this transition period the ubiquitous nature of the local exchange 
telecammunications companies be used to satisfy these objectives. 

The law required ILECs to serve as "carfirsof-last-resort" during this transition period. furnishing basic 
service within a reasonable time period to any person requesting the service within the company's 
service territory. This requirement expired on January 1,2009. The law required the PSC to adopt an 
interim universal service mechanism for a transitional period not to exceed January 1,2009, and 
required the Legislature to establish a permanent mechanism by that time. To date, no permanent 
state universal service mechanism has been adopted. 

Federal law identifies the goals of universal service as: promoting the availability of quality services at 
just, reasonable and affordable rates for all consumers; increasing nationwide accBss to advanced 
telecommunications services; advancing thle availability of such services to all consumers, including 
those in low income, rural, insular, and high cost areas at mtes that are reasonably comparable to 
those charged in urban areas; increasing access to telecommunications and advanced services in 
schools, libraries and rural health care facilities; and providing equitable and non-discriminatory 
contributions from all providers of telecomrnunications services to the fund supporting unlversal service 
programs." The Federal Communications Commission (FCC) established four programs to meet 
these goals: the High-Cost program; the Low-Income program; the Schools and Libraries program; and 
the Rural Health Care program. These prcgrams are funded by the federal Universal Service Fund. 
Telecommunications providers must contribute to the fund through an assessment on their interstate 
and international revenues. 

Effect of Promsed C hanaes 

The bill repeals s. 364.025, F.S. Most of the section appears to be obsolete, as the carrier-of-last- 
resort obligation has expired and the date ior establishing a permanent universal service mechanism 
has passed. 

It is not dear whether a state definition of uiniversal servicr! is necessary. Currently, there is no explicit 
authority granted to the PSC to create an intrastate universal service fund. Further, a statutory 
obligation to provide telecommunications service in the state does not exist, but, according to the PSC, 
it is unclear whether there are areas in the state where only a single provider is available or where no 
providers are available. In addition, the federal Universal Service Fund is currently under review by the 
FCC for potential reform. In its review, the FCC has sought comments on whether priority for future 
Universal Service Fund support could be based on whether states have intrastate universal Service 
funds. 

lo thtln:#rv%vw.fcc. Qovi\r.cb/t?odluniversal servicei 
STORAGE NAME: h1231tSAC 
DATE: 4/15/201 i 

PAGE ?I 



Certification of Service Providers 

Section 364.33, F.S., provides that, in general, a person may not begin the construction or operation of 
any telecommunications facility for the purpose of providing telecommunications services to the public 
or acquire ownership or control in any facillv in any manner without prior PSC approval. This approval 
comes through a certificate of necessity granted by the PSC. However, a certificate of necessity or 
control thereof may be transferred from a person holding a certificate, its parent or an affiliate to 
another person holding a certificate, its parent or an affiliate, and a person holding a certificate, its 
parent or an aftiliate may acquire ownership or control of a telecommunicationsfacilii through the 
acquisition, transfer, or assignment of majority organizational control or controlling stcck ownership of a 
person holding a certificate without prior approval of the commission. 

Section 364.335, F.S., establishes the information required from each applicant for a certificate of 
necessity, which may include a detailed inqluiry into the ability of the applicant to provide service. a 
detailed inquiry into the territory and facilities involved, anU a detailed Inquiry into the existence of 
service from other sources within geographical proximity to the territory applied for. Further, an 
applicant must file with the PSC schedules showing all rates for service of every kind furnished by it 
and all rules and contracts relating to such service. An application fee may required by the PSC in an 
amount not to exceed $500. The applicant must also submit an affidavit that it has given proper notice 
of its application. If the PSC grants the requested certificate, any person who would be substantially 
affected by the requested certification may, within 21 d a y  d e r  the granting of such certificate, file a 
written objection requesting a hearing. Alsci, the PSC may hold a hearing on its own motion to 
determine whether the grant of a certificate is in the public interest. 

Section 364.337, F.S.. requires that CLECs and intrastate interexchange telecommunications service 
providers obtain a certificate of authority from the PSC. The PSC will grant a certificate of authority 
upon a showing that an applicant has sufficient technical, financial. and managerial capability to provide 
the service in the geographic area it proposes to serve. Section 364.3375, F.S., requires that pay 
telephone service providers oblain a certificate of public convenience and necessity from the PSC. 

The bill amends s. 364.33, F.S., to provide that either a cerIficate of necessity or a certificate of 
authority is required to provide telecommunications service to the public in Florida3' The bill provides 
that the PSC shall cease to provide certificates of necessity after July 1,201 1, though existing 
certificates of necessity would remain valid. The bill provides that the transfer d a certificate of 
necessity or authority from the certificate hcilder's parent company or affiliate or to another person 
holding a certificate. or its parent company or affiliate, may occur without prior approval of the PSC, 
provided that notice of the transfer is provitled to the PSC within 60 days after completion of the 
transfer. The transferee assumes the rights and obligations conferred by the certificate. 

The bill also amends s. 364.335, F.S., to establish the process and requirement for obtaining a 
certificate of authority to provide telecommunications servica to the public in Florida. The bill deletes 
the application requirements for a certificate of necessity. The bill requires that an applicant for a 
certificate of authority provide certain identifying information, including: the applicant's official name 
and. i f  different, any name under which the applicant will do business; the street address of the 
principal place of business of the applicant; the federal employer identification number or the 
Department of State's document number; end the name, address, and telephone number of an officer, 
partner, owner, member, or manager as a contacl person for the applicant to whom questions or 

" The term scrVice*' is defined in s. 364.02. F.S., which suus that the term is In he construed in the broadest sense, but expressly 
excludes broadband and VolP m i c e .  Ahscnl any defining or limiting language to identify the rypeo of companies or sewices Ihac do 
or do not require cerlificalion (other than broadband and VolP service), the bill spgcan la require ceniticalion for all 
telecommunications services Dmvided in Florida. It is not clam. thoueh. that this result is inmded. as il would muire  cmlificalion 
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concerns may be addressed. The bill requires that the applicant submit information demonstrating its 
managerial, technical, and financial abil i i  It0 provide telecommunications service. induding an 
attestation to the accuracy of the information provided. 

The bill provides that the PSC shall grant ai certificate of authority to provide telecommunications 
service upon a showing that the applicant has sufficient technical, financial, and managerial capability 
to provide such sewlce in the geographic area proposed to be sewed. The applicant must ensure 
continued compliance with applicable business formation, registration, and taxation provisions of law, 
and may terminate its c e r t f l e  by providing notice to the PSC. 

The bill repeals s. 364.337. F.S. CLECs would still be required to obtain a cewicate of authority from 
the PSC, subject to the amended requiremlents of 8.364.335, F.S., as discussed above.” Likewise, 
pay telephone service providers would be irequired to obtain certificates of authorty subject to these 
amended requirements. 

Competitive Pricing / Consumer Education and Assistance 

Section 364.04, F.S., requires every teleccmmunications company to publish its rates and tolls through 
electronic or physical means. Section 360.08, F.S., makes it unlawful for a telecommunications 
company to charge any compensation other than the charge specifid in its schedule on file or 
otherwise published and in effect at that tirne. Section 364.10(1), F.S., prohibits a telecommunications 
company from making or giving any undue or unreasonable preference or advantage to any person or 
locality, or to subject any particular person or locality to any undue or unreasonable prejudice or 
disadvantage in any respect. 

In addition, chapter 364, F.S., contains several provisions related to consumer education, assistance. 
and protection, in particular the following: 

Section 364.0251, F.S., was established in 1995 to facilltate the transition from a regulated 
monopaiy system to a competitive market for local exchange service through consumer 
education. 
Section 364.0252, F.S., was established in 1998 to require the PSC to “expand its current 
consumer information program to inform consumers oftheir rights as customers of competitive 
telecommunications services and . . . assist customen in resolving any billing and service 
disputes that customers are unaMe to resolve directly with the company.” In addition, this 
sedon emphasizes informing consumers concerning the availability of the Lifeline and Link-Up 
Programs. 
Section 364.3382, F.S., requires local exchange companies to discbse lo residential customers 
the lowest coat option when sewlco is requested and to advise customers annually of the price 
of each service option they have strlected. 
Section 364.603, F.S., grants the FISC authority to adopt rules to prevent the unauthorired 
changing of a subscriber3 telecommunications service (‘slamming”) and to resolve complaints 
of anticompetitive behavior concerning a local preferred carrler freeze. 
Section 364.604, F.S., directs companies to provide detailed bills and a toll-free number that 
must be answered by a customer fsrvice representative or a voice response unit; provides that 
a customer is not liable for any charges for services that the customer did not order 
(‘cramming”); and grants the PSC .authority to develop implementing rules. 

’’ Since at least 2005, when intrasme interexchange telecommunications services were made exempt 6om PSC oversight, regulatov 
practice with respect to intrastate interexchange telecommunications companies has been to require regisantion, rather than 
certification, with the PSC. As noted in the previous footnote, absent any defining or limiting language to identify the typcs of 
companies or services that do or do not require certification <:other than lwadbsnd and VoIP service), the bill appears to require 
certification for all telecommunications services provided in Florida, which would include inmtate interexchange 
telecommunications companies. 
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Section 364.19. F.S., grants the PSC authority to regulate the terms of contracts between a 
telecommunications company and its Customers. 
Section 364.27, F.S., authorizes the PSC to investigate interstate rates, fares, charges, 
classifications, or rules of practice of message transfer that take place in the state and that the 
PSC views as excessive or discriminatory, and to provide its findings to the FCC. 

Effect of Prowsed Changes 

The bill amends 8.364.04, F.S., to expresely provide that the PSC has no jurisdiction over the content 
or form of published rate schedules and to allow telecommunications companies to enter into contracts 
establishing rates and charges that differ from its published schedules or to offer service not included in 
its schedules or to meet competitive offerings with respect to spedfw geographic markets and 
customers. The bill repeals ss. 364.10(1), F.S. and 6.364.08, F.S. The effect of these changes, taken 
together, is to reflect the bill's repeal of any rate regulation over local exchange service and to allow 
telecommunications companies the flexibility to offer competiively priwd services. 

The bill repeals s. 364.0251, F.S. Because this provision was established in I995 to educate 
consumers concerning the transition from a regulated monopoly system to a competiive market for 
local exchange service. this provision may be obsolete. 

The bill also repeals s. 364.0252, F.S., thus removing the PSC's authority to asskt customers in 
resolving billing and service disputes with those companies and services it regulates. This repeal 
appears to reflect the bill's removal of the F'SC's regulatory authority over most retail services, as 
described above, and treats disputes involving companies and services currently regulated by the PSC 
on par with disputes involving unregulated companies and services. Under Section 364.01(3), F.S., 
communications activities not regulated by the PSC remain subject to Florida's generally applicable 
business regulation and deceptive trade practices and consumer protection laws. Customers who can 
no longer resolve complaints through the FISC may be able to use the non-binding dispute resolution 
process generally available through the Depattment of Agriculture and Consumer Services. 
Unresolved complaints may require judicial action lo resolve. 

The bill amends s. 364.10, F.S., to add a provision granting the PSC authority to provide consumer 
education and information concerning the I-lfeline and Link-Up programs. This provision appears to 
replace a similar provision removed by the repeal of s. 384.0252. F.S. 

The bill repeals s. 364.3382. F.S., thus eliminating the requirement that local exchange companies 
disclose to residential customers the lowest cost option when service is requested and advise 
customers annually of the price of each seiwice option they have selected. This repeal appears to 
reflect the bill's removal of the PSC's regulatory authority over most retail services, as described above, 
and treats customer relations for companies and services currently regulated by the PSC on par with 
customer relations for unregulated compariies and services. 

The bill repeals s. 364.603, F.S., but creates an identical provision in s. 364.16, F.S. Thus, the PSC 
will continue to have authority to adopt rules and resolve cornplaints regarding the unauthorized 
changing of a subscriber's telecommunications service. referred to as 'slamming". 

The bill repeals s. 364.604. F.S., thus eliminating the requirement that billing paltis provide detailed 
bills and a toll-free number that must be antswered by a customer service representative or a voice 
response unit and removing the provision stating that a customer is not liable for any charges for 
services that the customer did not order, ("cramming"). The bill also removes the requirement in this 
section that billing parties provide a free blocking option to a customer to block 900 or 976 telephone 
calls. 

The bill repeals s. 364.19, F.S., thus removing the PSC's authority to regulate the terms of contracts 
between a telecommunications company and its customers. This repeal appears to reflect the bill's 
removal of the PSC's regulatory authority over most retail senrices, as described above, and treats 
customer relations for companies and sewices currently regulated by the PSC on par with customer 
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relations for unregulated companies and sf!rvices. The PSC anticipates that m i c e  contracts may 
take on greater importance in the wireline market, similar to their prevalence in the wireless market. 

The bill repeals s. 364.27, F.S., thus removing the PSC's autholity to investigate interstate rates, fares, 
charges, dassiflcations, or rules of practice of message transfer that take place in the state and that the 
PSC views as excessive or discriminatory. The PSC indicates that it has not conducted investigations 
of interstate rates in recent memory. 

Competitive Market Oversight 

Present Situation 

Chapter 364, F.S.. directs the PSC to prorriote competition. In addition. it grants the PSC author'ty to 
resolve disputes among telecommunicatioris service providers for various purposes. As noted above, 
s. 364.01(4)(g), F.S., states the Legislature's intent that the PSC ensure that all providers of 
telecommunications services are treated fairly, by preventing anticompetitive behavior and eliminating 
unnecessary regulatory restraint. 

Section 364.16, F.S., gives the PSC authority to ensure that, where possible, a telecommunications 
company provides local interconnection and access to any other telecommunications company. 
Section 364.161, F.S., requires each ILEC to unbundle all of its network features, functions. and 
capabilities, including access to signaling databases. systems and routing processes, and offer them to 
any other telecommunications provider for resale to the extent technically and economically feasible. 
Section 364.162, F.S.. provides procedures for the negotiation and regulatory review of agreements for 
interconnection and resale. Section 364.163, F.S.. states that a local exchange telecommunications 
company must file t a r i f f s  for any network at= services it offers. 

Section 364.058, F.S.. authorizes the PSC to conduct limited proceedings to consider any matter within 
its jurisdiction and requires that the PSC irnplement an expedited process to faciliie the quick 
resolution of disputes between telecommunications companies. 

Section 364.3381, F.S., prohibits an ILEC from subsidizing nonbasic service with revenues received for 
basic service. It also gives the PSC continuing oversight over cross-subsidization, predatory pricing. 
and other similar anticompetitive behaviors. 

Section 384.386, F.S.. directs the PSC to collect data from local exchange service providers for use in 
preparing an annual report to the Legislature on the status of competition in the telecommunications 
industry and a detailed exposition of the following: 

The overall impact of local exchange telecommunications cornpetition on the continued 
availability of universal service. 
The ability of competitive providers to make functionally equivalent local exchange services 
available to both residential and business customers at competitive rates, terms, and conditions. 
The ability of consumers to oMain fimAiinally equivalent services at comparable rates, terms, 
and conditions. 
The overall impact of price regulaticin on the maintenance of reasonably affordable and reliable 
high-quality telecommunications se Mces. 
What additional services, if any, should be included in the definition of basic local 
telecommunications services. taking into account advances in technology and market demand. 
Any other information and recommf!ndations which may be in the public Interest. 

Effect of PrOD-d Changes 

The bill rewrites section 364.16, F.S., relating to local interconnection, unbundling, and resale. The bill 
repeals ss. 364.161, 364.162, and 364.3381, F.S., and consolidates the relevant portions of those 
sections. The bill describes the PSC's authority to oversee carrier-t+camer relationships and to 
prevent anticompetitive behavior, including, but not limited to, the resale of services, number portability, 
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dialing parity, access to rights of way, access to poles and conduits, and reciprocal compensation. It 
also authorizes the PSC to arbitrate and enlforce interconnection agreements in accordance with 47 
U.S.C. ss. 251 and 252 and applicable orders and rules of the FCC. 

In addtion, the bill incorporates into s. 364.16, F.S., provisions substantially similar to those in existing 
s. 364.603, F.S. (related to the unauthorized changing ofa customer's telecommunications service) 
and s. 364.058, F.S. (related to limited and expedted proceedings for disputes between companies). 
Accordingly, the bill repeals ss. 364.058 and 364.603, F.S. 

The bill amends s. 364.366, F.S., to modify what the PSC IS required to address in Its annual 
competition report to the Legislature. First, the bill removes the requirement that the PSC address the 
overall impact of local exchange telecommimications competiiion on the availability of univemal 
service. Second, the bill requires the PSC to address the overall impact of competition, rather than 
price regulation, on the maintenance of reasonably affordable and reliable high-quallty 
telecommunications services. Third, the bill replaces the requirement that the PSC provide 
suggestions for what other services should be included in the definition of basic local service with a 
requirement to include a listing and short description of any carrier disputes. 

In addition, the bill limits the quantitative pctrtion of the PSC's data requests for purposes of the annual 
competition report prepared pursuant to s. 364.386, F.S. Specifically, the bill limits the data that must 
be provided to the PSC to a copy of the FCC Form 477 that was filed with the FCC which contains 
Florida specilii data. The language requires the Commission to accept similar information if the Form 
477 is not available and deletes the requirement for companies to file data by exchange. According to 
the PSC, the lack of exchange level access line data will restrict its ability to identify competitive 
impacts on a regional or locality basis and also the ability of the report to identify areas of the state that 
may not have competitive options. 

Miscellaneous Provisions 

Present Situation 

A number of provisions in Chapter 364, FS., relate generally to the PSc's regulatory oversight of 
telecommunications service. These provisions, excluding those already discussed in this analysis, 
include the following: 

Section 364.015, F.S., which autho8riies the PSC to petition the circuit court for an injunction 
against vlolations of PSC orders or rules in connection with the impairment of a 
telecommunications company's operations or service. 
Section 364.016, F.S., which autholrizes the PSC to assess a telecommunications company for 
reasonable travel costs associated with reviewing the records of the telecommunications 
company and its affiliates when suc:h records are kept out of state. 
Section 364.057, F.S., which allow; the PSC to approve experimental or transitional rates it 
determines to be in the public interest for any telecommunications company to test marketing 
strategies. 
Section 364.059, F.S., which provicles procedures for seeking a stay of the effectwe date of a 
price reduction for a basic local telecommunications service by a company that has elected to 
have its basic local telecommunlcailons services treated the same as its nonbasic services. 
Section 364.06, F.S., which provideis that when companies have agreed to joint rates, tolls, 
contrads, or charges, one company must file the rate tariff and if each of the others files 
sufficient evidence of concurrence, they do not have to file copies of the rate tariff. 
Section 364.063. F.S.. which requires that the PSC: put in writing any order adjusting general 
increases or reductions of the rates of a telecommunications company within 20 days after the 
official vote of the commission. The PSC must also. within that 2Oday period, mail a copy of 
the order to the clerk of the circuit court of each county in which customem are served who are 
affected by the rate adjustment. 
Section 364.07, F.S., which requires every telecommunications company to file with the PSC a 
copy of any contract with any other telecommunications company or with any other entity 
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relating in any way to the construction, maintenance, or use of a telecommunications facility or 
service by, or rates and charges over and upon, any such telecommunications facility. This 
section also authorizes the PSC to iwiew, and disapprove, contracts for joint provision of 
intrastate interexchange service. 
Section 364.16(4), F.S., which requiires. for purposes of assuring that consumers have access 
to different local exchange Service providers without having to give up the consumer's existing 
local telephone number, that all providers of local exchange services must have access to local 
telephone numbering resources and assignments on equitable terms that include a recognition 
of the scarcity of such resources and are in accordance with national assignment guidelines. 
This subsection also requires the establishment of temporary number portability by January 1, 
1996, and permanent portability as won as possible after development of national standards, 
with the PSC resolving disputes over rates, terms, end conditions for such arrangements. 
Section 364.183, F.S., which grants the PSC authority to have access to certain types of 
records of a local exchange telecontmunications company and its affiliated companies, 
including its parent company, and to require a telecommunications company to file records, 
reports or other data and to retain such information for a designated period of time. 
Section 364.185. F.S., which autholizes the PSC tu, during all reasonable hours, enter upon 
any premises occupied by any telecommunications company and set up and use thereon all 
necessary apparatus and appliances for the pulpose of making investigations, inspections, 
examinations, and tests. 
Section 364.345, F.S.. which requinss each teleconrmunicatiins company to provide adequate 
and effcient service to the territory described in its certificate wkhin a reasonable time. It also 
prohibits, in general, a telecommunications company from selling, assigning, or transferring its 
cert i fde or any portion thereof without a determination by the PSC that the proposed sale, 
assignment, or transfer is in the public interest and the approval of the PSC. 
Section 364.37, F.S., which authorizes the PSC to make any order and prescribe any terms and 
conditions that are just and reasonaibie if any person, in constructing or extending a 
telecommunications facility, unreasonably interferes or is about to unreasonably interfere with 
any telecommunications facility or service of any other person, or if a controversy arises 
between any two or more persons vvith respect to the territory professed to be served by each. 
Section 364.365, F.S., which provides savings dauses related to the effects of the law that 
opened local service to competition in 1995 on certificates, rates, proceedings, and orders prior 
to January 1.1996, the effective date of that act. 
Section 364.501. F.S., which requinss all telecommunications companies with underground fiber 
optic facilities to operate their own, or be a member of a, one-call cable location notification 
system providing telephone numbers which are to be called by excavating contractors and the 
general public for the purpose of notitying the tekommunications company of such person's 
intent to engage in excavating or ariy other similar work. 
Section 364.503, F.S., which requires a local exchange telecommunications company or a 
cable television company which is merging with or acquiring an ownership interest of greater 
than 5 percent in the other type of company to give 60 days' notice to the Florida Public Service 
Commission and the Department 01 Legal Affairs of the Office of the Attorney General. 
Sections 364.506 - 364.516, F.S., make up the Education Facilities infrastructure Improvement 
Act. Section 364.506, F.S., titles these sections; s. 364.507, F.S, provides legislative findings 
and intent; s. 364.508, F.S., provides definitions; s. 364.515, F.S., provides for funding of 
advanced telecommunications services by submitting a technology-needs request to the 
Department of Management Services no later than July I, 1997; and 8.364316, F.S., provides 
for penalties. 

Effect of Proposed Chanaes 

The bill repeals the following sections of Chapter 364, F.S., which are made unnecessary or obsolete 
by provisions of the bill that remuve the PSC's existing regulatory oversight: 5s. 364.057; 364.06; 
364.063; 364.07: 364.185; 364.345; and 3&4.385(1), (2). and (3). 

The bill repeals s. 364.059, F.S. This section is no longer operative and is obsolete. 
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The bill repeals obsolete provisions of 8. X4.16(4), F.S.. related to establishing temporary number 
portability. The bill retains the PSC‘s authclrity under this subsection to oversee numbering issues, 
such as area code exhaustion and number assignment in accordance with national guidelines. 

The bill amends s. 364.183(1), F.S.. to remove the PSC‘s access to affiliate or parent company records 
of a local exchange company. Access to such records was relevant in a rate base regulatoly structure 
to prevent cross-subsidization. According io the PSC, such access is no longer relevant under the bill. 

The bill repeals s. 364.37, F.S.. removing the PSC‘s authority to address controversies over service 
territories. The PSC states that It has not addressed any service territory disputes relating to 
telecommunications companies in recent memory. The repeal of this section appears to reflect the 
general transition from a regulated monopcily environment, with defined service territories, to an open, 
competiiive market. 

The bill repeals s. 364.501. F.S. The repezd of this section1 will likely have no effect because the 
Sunshine State OneCall of Florida prograrn created under chapter 556, F.S.. requires the participation 
of “any person who furnishes or transports materials or services by means of an underground facility.” 

The bill repeals s. 364.503, F.S., thus eliminating the requirement that 6O-day notice be provided to the 
PSC and the Department of Legal Affairs for certain mergers and acquisitions between local exchange 
telecommunications companies and cable television companies. 

The bill repeals ss. 364.506 - 364.516. F.S., which make up the Education Facilities lnfrashucture 
Improvement Act. Under this act, an eligible facility, or a group of eligible facilities based on geographic 
proximity, may submit, no later than July 1, 1997, a technology-needs request to the Department of 
Management Services. 

Broadband Adoption 

In 2009, the Legislature created s. 364.01:15, F.S., to promote the deployment and adoption of 
broadband Internet service throughout Florida through a coordinated statewide effort. The law 
authorizes the Department of Management Services to work collaboratively with Enterprise Florida, 
Inc., state agencies. local governments, pnnrate businesses, and community organizations for mapping 
and deployment of broadband Internet seniices in the state. The American Recovery and 
Reinvestment Act of 2009 provided $7.2 billion for broadband mapping and deployment. and the law 
allows DMS to draw down these federal funds to help establish universal broadband in the state. 

The law requires funds received by DMS for this purpose to be focused on expanding broadband in 
rural, unserved, and underserved communities through grant programs. The department is charged 
with conducting a needs assessment of broadband and developing maps that identii unserved areas, 
underserved areas, and broadband transmission speeds in the state. Under the law, priority for grants 
is provided to projects that: 

Provide access to broadband education, awareness, training, access, equipment, and support 
to libraries, schools. colleges and universities, health care providers, and community 
organizations. 
Encourage investments in primarily unserved areas to provide consumers a choice of 
broadband service. 
Work toward establishing affordable and sustainable broadband service in the sfate. 
Faciliate the development of applications, programs, and services, including telework. 
telemedcine, and e-learning that increase the usage and demand for broadband services. 
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Effect of Prowed Chanaes 

The bill amends the intent of 8. 364.0135, F.S., to promoting *sustainable adoption' of broadband 
Internet service, which is defined in the bill as "the ability for communications service providers to offer 
broadband seMces in all areas of the state by encouraging adoption and utilkation levels that allow for 
these services to be offered in the free market absent the need for governmental subsidy." 

In establishing the priority of projects for purposes of awarding grants, the bill removes from the priority 
list those projects that 'encourage investment in primarily unserved areas to give consumers a choice 
of more than one broadband Internet service provider." In its place, the bill establishes as a priority 
those projects that 'encourage sustainable adoption of broadband in primarily unserved areas by 
removing barriers to entry." 

In addition, the bill replaces the requirement that the DMS collaborative conduct a needs assessment of 
broadband Internet service with a requirement that it monitor the adoption of such service. 

Finally, the bill provides that any rule, contract, grant, or other activity undertaken by DMS must ensure 
that all entities are in compliance with applim2able federal or state laws, rules, and regulations, including 
those applicable to private entities providing communications services for hire and the requirements of 
s. 350.81, F.S. (concerning communications services provided by government entities). 

Confwming Changes 

The bill amends ss. 196.012(6), 19%183(1)8(b), 212.08(6). 290.007(8), 350.0605(3). 364.105, 364.32, 
and 469.103(5), F.S., to conform statutory cross-references. 

B. SECTION DIRECTORY: 
Section 1. Creates the "Regulatory Refomi Act." 

Section 2. Amends s. 364.01, F.S., revisinlg legislative intent with resped to the jurisdiction of the 
Florida Public Setvice Commission. 

Section 3. Amends 6. 364.01 1, F.S., providing that certain basic and nonbasic telecommunication 
services and operator services are exempt from the jurisdiction of the Public Service Commission. 

Section 4. Amends s. 364.012, F.S., requiring local exchange telecommunications companies to 
provkle unbundled access to network elements. 

Section 5. Amends s. 364.0135, F.S., providing legislative intent relating to the sustainable adoption of 
broadband Internet service; providing a definition of "sustainable adoption" as il relates to broadband 
Internet services; removing obsolete legislative intent; authorizing the Department of Management 
Services to work collaboratiiely with, and to receive staffing support and other resources from, 
Enterprise Florida, Inc., state agencies, locial governments, private businesses. and community 
organizations to encourage sustainable adoption of broadband Internet services; authorizing the 
department to adopt rules. 

Section 8. Amends s. 364.02, F.S., removing the definition for "monopoly service'' and adding a 
definition for "VolP." 

Section 7, Repeals s. 364.025, F.S., relating to uniform telecommunications service. 

Section 8. Repeals s. 364.0251, F.S., relating to a telecommunications consumer information 
program. 

Section 9. Repeals 8. 364.0252, F.S., relating to the expansion of consumer information programs. 
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Section 10. Amends s. 364.04, F.S., providing that the commission has no jurisdiction over the 
content, form, or format of rate schedules published by a telecommunications company; providing that 
a telecommunications company may undertake certain activities. 

Section 11. Repeals s. 364.051, F.S., relating to price regulation 

Sectlon I& Repeals s. 364.052, F.S.. relating to regulatoiy methods for small local exchange 
telecommunications companies. 

Section 13. Repeals s. 364.057, F.S., relating to experimental and transitional rates. 

Section 14. Repeals s. 364.058, F.S., relating to limited proceedings. 

Section 15. Repeals s. 364.059, F.S., relating to procedures for seeking a stay of proceedings 

Section 16. Repeals 8. 364.06, F.S.. relating to joint rates, tolls, and contracts. 

Section 17. Repeals s. 364.063. F.S., relating to rate adjustment orders. 

Section 18. Repeals s. 364.07. F.S., relating to intrastate interexchange service contracts 

Section 19. Repeals 8. 364.08. F.S., relating to unlawful charges against consumers. 

Section 20. Amends s. 364.10, F.S., removing obsolete provisions; requiring an eligible 
telecommunications carrier to provide a Lfeline Assistance Plan to qualified residential subscribers. 

Section 21. Repeals s 364.15. F.S.. relating to repairs, improvements, and additions to 
telecommunication facilities. 

Section 22. Amends s. 364.16, F.S., relating to interconnection, unbundling, and resale of 
telecommunication services; requiring the commission to, upon request, arbitrate and enforce 
interconnection agreements; prohibiting a telecommunications company from knowingly delivering 
traffic for which terminating access service charges would QtheiWiSe apply; authorizing the commission 
to adopt rules to prevent the unauthorized changing of a subscriber's telecommunications service; 
removing obsolete provisions relating to local exchange telecommunications companies. 

Sectlon 23. Repeals s. 364.161, F.S., relating to unbundling and resale of telecommunication services 

Sectlon 24. Repeals 8. 364.162, F.S., relating to negotiated prices for interconnection services 

Sectlon 25. Amends s. 364.163, F.S., conforming provisions to changes made by the act. 

Section 26. Amends 8. 364.183, F.S., revising provisions relating to access of the commission to 
certain records of a telecommunications company. 

Section 27. Repeals s. 364.185, F.S., relating to relating to powers of the commission to investigate 
and inspect any premises of a telecommunications company. 

pction 28. Repeals s. 364.19. F.S., relating to regulation of telecommunication contracts. 

&tion 29, Repeals s. 364.27, F.S., relating to powers aiid duties as to interstate rates. 

Section 30. Ameds s. 364.33. F.S., relating to the cefiicate of authority: prohibiting a person from 
providing any telecommunications service lo the public without a certificate of necessity or a certificate 
of authority issued by the cornmission; providing that, after a specified date, the commission will no 
longer issue certificates of necessity. 
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Section 31. Amends s. 364.335, F.S.. requiring an applicant to provide certain infarmation when 
applying for a certificate of authority: describing the criteria necessary to be granted a certificate of 
authority; authorizing a telecommunications; company to terminate a certificate of authority. 

Section 32. Amends s. 364.336, F.S.. relating to reguletoiy assessment fees. 

Section 33. Repeals 8. 364.337. F.S., relating to competitive local exchange companies. 

Section 34. Amends s. 364.3375, F.S., relating to pay telephone service providers; requiring pay 
telephone providers to obtain a certificate of authority from the commission. 

Sectlon 35. Repeals s. 364.3376, F.S.. relating to operator services. 

Section 36. Repeals s. 364.3381, F.S.. relating to cross-subsidhation. 

Section 37. Repeals s. 364.3382, F.S., relating to cost disclosures. 

Section 38. Repeals s. 364.339, F.S., rehting to shared tenant services. 

Section 39. Repeals s. 364.345, F.S.. relating to certificates for territories served. 

Section 40, Repeals 6. 364.37, F.S., relatiing to powers of the commission relating to service 
territories. 

Section 41. Amends s. 364.385, F.S., removing obsolete provisions relating to saving clauses. 

Section 42. Amends s. 364.386, F.S., revking the content to be included in the report to be filed with 
the Legislature. 

Sectlon 43. Repeals s. 364.501, F.S., relating to the prevention of damages to underground 
telecommunication facilities. 

Section 44& Repeals s. 364.503, F.S., relating to mergers or acquisitions. 

Sectlon 45. Repeals s. 364.506, F.S.. relating to a short title for education faciliiies. 

Section 46. Repeals 8. 364.507, F.S., relating to leglsiative intent for advanced telecommunication 
services to eligible facilities. 

Section 47. Repeals s. 364.508, F.S., relating to definitions. 

Section 48. Repeals 8.364.515. F.S., relating to infrastructure investments. 

Sectton 49. Repeals s. 364.51 6, F.S., relating to penalties for failing to provide advanced 
telecommunication selvices. 

Section 50. Repeals s. 364.601, F.S., relating to the shod tile for telecommunication consumer 
protections. 

Section 51. Repeals s. 364.602, F.S., relating to definitions. 

Section 62. Repeals s. 364.603, F.S., relating to the methodology for protecting consumers for 
changing telecommunication providers. 

Section 63. Repeals s. 364.604, F.S., relating to billing procedures to inform and protect the 
consumer. 
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Section 54. Amends s. 196.012. F.S., revking cross-references to conform to changes made by the 
act. 

Section 66. Amends s. 199.183, F.S., revising cross-references to conform to changes made by the 
act. 

Section 56. Amends s. 212.08. F.S.. revising cross-references to conform to changes made by the 
act. 

& d o n  57. Amends s. 290.007, F.S., revising cross-references to conform to changes made by the 
act. 

Section 58. Amends s. 350.0605, F.S., revising cross-references to conform to changes made by the 
act. 

Section 69. Amends s. 364.105, F.S., revising cross-references to conform to changes made by the 
act. 

Section 60. Amends s. 364.32, F.S., revising cross-references to conform to changes made by the 
act. 

Section 61. Amends 6.489.103, F.S., revising cross-references to conform to changes made by the 
act. 

w o n  62. Provides an effective date of d ~ l y  1, 201 1 

11. FISCAL ANALYSIS 8 ECONOMIC IMPACT STATEMENT 

A. FISCAL IMPACT ON STATE GOVERNMENT: 

1. Revenues: 

The Public Service Commission ("PSC") indicates that its regulatory assessment fees will decline 
by about $1.2 million due to the loss of :such revenues from intrastate interexchange companies. 
Further, the PSC indicates that revenue from incumbent local exchange companies is projected to 
decline by over 13% for FY 201 1-2012. 

See "Fiscal Comments" section. 

2. Expenditures: 
The bill will allow for a reduction in expenditures for the PSC as a result of removing several 
components of the PSC's regulatory oversight of telecommunications services. Specifically, the 
PSC estimates elimination of 11 FTE positions in FY 2011-2012 and an addtonal 2 FTE positions 
in FY 2012-2013, with a corresponding budget reduction of $745,955 in M 2011-2012. and 
$807,378 thereafter. (HE 5001, House proposed General Appropriations Act for Fiscal Year 201 1- 
2012, includes a reduction of 27 FTE pcmgitions and $2 million for administrative efficiencies that are 
unrelated to this bill.) 

See "Fiscal Comments" section. 

E. FISCAL IMPACT ON LOCAL GOVERNMENTS: 

1. Revenues: 

None 
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2. Expenditures: 

None. 

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR: 
The bill will reduce regulatory requirements imposed upon local exchange companies and competitive 
local exchange companies. As a result, these companies will likely benefi from reduced regulatory 
compliance costs. Further, the bill should create a more competitively neutral regulatory scheme for 
these companies as compared to competing providers of telecommunications services, such as cable, 
wireless, and broadband service. 

D. FISCAL COMMENTS: 
The bill amends s. 364.336, F.S., to require the PSC, through rulemaking initiated by August 1, 2011, to 
reduce the regulatory assessment fees used to fund its regulation of telecommunications companies 
and services to refled reduced regulatory casts. The reduced fees must be applied beginning with 
payments due in January 2012 on revenues for the preceding &month period. The PSC must consider 
the regulatory activities that are no longer required and the number of stafl assigned to those activities, 
the number of staff necessary to cany out the reduced level of regulatory responsibiliies, reductions in 
overhead, and reductions in direct and indirect m t s .  

According to the PSC, its current budget for telecommunications for FY 201 1-201 2 is approximately 
$6.4 million. This amount includes both direct and indirect costs associated with telecommunications 
as well as an allocation of fixed costs, such as rent. The PSC Indicates that at the dose of FY 2009- 
2010, approximately 52 FTEs were directly assigned to telecommunications. Using February 2011 
information, the PSC indicates that approximately 50 FTEs are directly assigned to 
telecommunications. 

111. COMMENTS 

A. CONSTITUTIONAL ISSUES: 

1. Applicability of Municipality/County Manclates Provision: 

This bill does not appear to require counties or municipalities to take an action requiring the 
expenditure of funds, reduce the authorily that counties or municipalities have to raise revenue in the 
aggregate, or reduce the percentage of state tax shared with counties or municipalities. 

2. Other: 

None. 

6. RULE-MAKING AUTHORIPI: 

None. 

C. DRAFTING ISSUES OR OTHER COMMENTS: 
The bill amends 8. 364.33. F.S., to provide that either a certificate of necessity or a certificate of 
authority is required to provide telecommunications service to the public in Florida. The term ‘service” 
is defined in 8. 364.02, F.S., which states that the term is to be construed in the broadest sense, but 
expressly excludes broadband and VolP sorvice. Absent any defining or limiting language to ident i  
the types of companies or services that do or do not require certification (other than broadband and 
VolP service), the bill appears to require catilication for all telecommunications services provided In 
Florida. It is not clear, though, that this result is intended, as it would require certification for services 
that are not currently certificated. 
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IV. AMENDMENTS/ COIYMITTEE SUBSTITUTE CHANGES 

On March 22,201 1, the Energy 8 Utilities Subwnimiltee of the State Affairs Committee adopted amendments 
to HB 1231 that have been incorporated into the committee substitute that is the subject of this analysis. 
These amendments: 

Restore the authority of the PSC, under s. 364.16. F.S., to assess a telecommunications company for 
reasonable travel costs to examine the company's records that are kept out of state. 
Restore the definitions for "operator service?" and "operator service providers" in 8.364.02. F.S. 
Restore the authority of the PSC, under 8.364.16. F.S., to oversee numbering issues, such as area 
code exhaustion and number assignment in accordance with national guidelines. 
Restore the existing public records exemption for employee personnel information in s. 384.183(3)(f), 
F.S. 
Conformed provisions to reflect the bill's removal of regulation for operator service. 

On April 14,201 1, the State Affairs Committee adopted amendments to CS/HB 1231 that have been 
incorporated Into the committee substitute that is tihe subject of this analysis. These amendments: 

Clarify that services comparable to nonbasic service are exempt from PSC jurisdiction. 
Remove language stating that high pole-a8tachment rates are a barrier to entry for brcadband service, 
but retain the general direction to remove barriers to entry. 
Restore existing law granting the PSC authority to seek an injunction to enforce its rules and orders. 
Restore existing law providing the PSC the ability to assess travel costs to review records kept out-of- 
state. 
Authorize the PSC to provide consumer education and information concerning the Lifeline and Link-Up 
programs. 
Restore existing law allowing the PSC to specify the form in which records, reports, or other data must 
be produced and to require that information be retained by a company for a certain time. 
Require the PSC, through rulemaking, to reduce its regulatory assessment fees for telecommunications 
companies to reflect the reduced level of regulation that results from the bill, and provide an annual 
report of these efforts to the Governor and Legislature. 

. 
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