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BEFORE THE PUBLIC SERVICE COMMISSION OF THE STATE OF FLORIDA

Amended Complaint of QWEST
COMMUNICATIONS COMPANY, LLC, Against
MCIMETRO ACCESS TRANSMISSION
SERVICES, LLC (D/B/A VERIZON ACCESS
TRANSMISSION SERVICES), XO
COMMUNICATIONS SERVICES, INC., TW
TELECOM QOF FLORIDA, L.P., GRANITE
TELECOMMUNICATIONS, LLC,
BROADWING COMMUNICATIONS, LLC,
ACCESS POINT, INC., BIRCH
COMMUNICATIONS, INC., BUDGET PREPAY,
INC., BULLSEYE TELECOM, INC.,
DELTACOM, INC., ERNEST
COMMUNICATIONS, INC., FLATEL, INC,,
LIGHTYEAR NETWORK SOLUTIONS, LLC,
NAVIGATOR TELECOMMUNICATIONS, LLC,
PAETEC COMMUNICATIONS, INC., STS
TELECOM, LLC, US LEC OF FLORIDA, LLC,
WINDSTREAM NUVOX, INC., AND JOHN
DOES 1 THROUGH 50, For unlawful
discrimination.

Docket No. 090538-TP

Filed: August 1, 2011

RESPONSE TO JOINT MOTION TO DISMISS

Pursuant to Rule 28-106.204, Fla. Admin. Code, Qwest Communications

Company, LLC (“QCC”), by and through its counsel, hereby provides its response’ to the

Joint Motion to Dismiss filed by Access Point, Inc.; Birch Communications, Inc.;

Broadwing Communications, LLC; BullsEye Telecom, Inc.; DeltaCom, Inc.; Granite

Telecommunications, LLC; Lightyear Network Solutions, LLC; MCImetro Access

Transmission Services LLC d/b/a Verizon Access Transmission Services; Navigator

Telecommunications, [.LLC; PAETEC Communications, Inc.; STS Telecom, LLC; tw

! On July 15, 2011, QCC (out of an abundance of caution) filed a preliminary response to the instant
motion because the Commission had yet to rule on QCC’s motion for an extension of time. The
Commission subsequently granted QCC the requested extension, and QCC filed a notice withdrawing its

preliminary response on July 18, 2011.
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telecom of florida, 1.p.; US LEC of Florida, LLC d/b/a PaeTec Business Services; XO

Communications Services, Inc.; and Windstream NuVox, Inc. (collectively, the “Joint

Movants”). For the reasons stated below, the Joint Motion to Dismiss should be denied.
L INTRODUCTION

For now the fourth time in this proceeding, the Respondents ask the Commission
to dismiss QCC’s complaint before the case can even proceed to issue identification and
fact development. Once again, the Respondents grasp at straws and seek to prevent the
Commission from evaluating the Respondents’ unlawfully discriminatory and anti-
competitive conduct. The Respondents do not deny that they entered into secret, off-
tariff switched access agreements with preferred interexchange carriers (“IXCs™),
whereby those IXCs received discounts {often, steep discounts) off of the Respondents’
published switched access rates. The Respondents do not deny that QCC was charged a
higher (often, steeply higher) rates for the identical service. Instead of denying those
facts or allowing the Commission to evaluate the sufficiency of their excuses for
discriminating against QCC, the Respondents once again seek to deny QCC the
opportunity to even present its case.

In the instant motion, the Joint Movants claim that recent legislation® deregulating
retail services in Florida stripped the Commission of jurisdiction to consider QCC’s
claims of switched access rate discrimination. Switched access is not a retail service, but
is a bottleneck service provided by one carrier (& local exchange carrier) to another
carrier {an IXC). Switched access is a critical input required to provision long distance

service. The IXC has no competitive alternative and, based on the carrier selection of the

2 HB 1231 (Chapter 2011-36, Laws of Florida} (the “Legislation™).



retail end user, must use and pay for the switched access provided by the local exchange
carriers originating and terminating the call.’

In the instant motion, the Joint Movants ask the Commission to apply an incorrect
legal analysis in evaluating the effect of the Legislation. The Joint Movants ask the
Commission to operate from the incorrect assumption that legislation is presumptively
retroactive in nature. However, this is precisely backwards. As a matter of Florida law,
legislation is presumed not to have retroactive effect, and may only be applied
retroactively if (a) the legislature clearly intended the legislation to be retroactive, and (b)
it would be constitutionally permissible to apply it retroactively. “The Joint Movants have
proved neither to be the case, and therefore the instant motion must be denied.

The Joint Movants also ignore that QCC’s amended complaint seeks both
retroactive (refunds) and going-forward relief. Even if the Commission concludes (and it
should not, as discussed below) that the Respondents’ discriminatory and anticompetitive
conduct (as it has continued after June 30, 2011) is no longer prohibited, there is no doubt
that Commission retains jurisdiction to adjudicate the Respondents’ behavior for the
many years preceding the effective date of the Legislation. As the legislature gave no
indication that it intended the Legislation to be retroactive or that it intended to limit the
Comﬁﬁssion’s jurisdiction to prevent anti-competitive carrier-to-carrier behavior, the

instant motion should be denied.

3 For a more thorough discussion of the mechanics and bottleneck nature of switched access, please
see Qwest Communications Company, LLC's Response to Joint CLECs® Motion to Dismiss and to MCI’s
Motion for Summary Final Order (filed March 9, 2010), at pp. 3-4.
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II. DISCUSSION
A. Standard of Review
As was the case with the three earlier unsuccessful motions to dismiss filed in this
case, the Joint Movants shoulder a heavy burden. In considering whether QCC’s
Amended Complaint states a cause of action upon which relief may be granted, the
Commission must take ail factual allegations in the Complaint as true and all reasonable

4

inferences are allowed in favor of QCC’s case.” In determining the sufficiency of the

Amended Complaint, the Commission should confine itself to the Amended Complaint
and documents incorporated therein, and the grounds asserted in the motion to dismiss.®
The moving party must specify the grounds for the motion to dismiss, and all material
allegations must be construed against the moving party in determining if the complainant
has stated the necessary allegations.® Thus, for purposes of the instant motion, the
Commission must accept as true that the Joint Movants entered into secret, off-price list
switched access discount agreements with a select few favored IXCs, and that QCC was
charged and paid a higher rate for the identical, bottleneck service.
B. Legislation is Presumptively Prospective under Florida Law.

Contrary to the analytical framework suggested by the Joint Movants,” Florida

law is clear that legislation presumptively does not have retroactive effect.® In the instant

‘ See Varnes v. Dawkins, 624 So0.2d 349, 350 (Fla.1st DCA 1993); Orlando Sports Stadium, Inc. v.
State ex rel Powell, 262 So0.2d 881 (Fla. 1972); In re: Complaint 10 enforce interconnection agreement with
NuVox Communications Inc. by Bell South Telecommunications, Inc., Order No. PSC-04-0998-FOF-TP,
Docket No. 040527-TP {October 12, 2004).

5 Sec Flye v. Jeffords, 106 So0.2d 229 (Fla. st DCA 1958), overruled on other grounds, 153 So0.2d
759, 765 (Fla. 1st DCA 1963), and Rule 1.130, Florida Rules of Civil Procedure.

8 Matthews v. Matthews, 122 S0.2d 571 (Fla. 2nd DCA 1960).

G Joint Motion to Dismiss, at 8.




motion, the Joint Movants claim that absent a “savings clause,” an act of legislation
repealing a statute conferring jurisdiction presumptively and automatically strips the
relevant body of all jurisdiction, even over pending cases. For two reasons, the Joint
Movants are asking the Commission to perform the incorrect legal analysis.

First, while now-repealed Sections 364.08 and 364.10(1) created substantive
protections against rate discrimination, they were not the (exclusive) sources of the
Commission’s jurisdiction over QCC’s claims, as the Commission recently
acknowledged.” Instead, the Commission’s jurisdiction over QCC’s claims is founded in
Sections 364.01(1) and (2),'° neither of which were repealed by the Legislation, and in

newly-amended Sections 364.16(1) and (2)."!  As such, the Joint Movants’ central

8 If a statute attaches new legal consequences to events completed before its enactment, Florida
courts impose a presumption against retroactive application of the statute to pending cases absent clear
legislative intent to the contrary. Metropolitan Dade Co. v. Chase Federal Housing Corp., 737 S0.2d 494,
499 (Fia. 1999). The policy rationale behind this rule is that retroactive application of statutes can be harsh
and implicate due process concerns. /d. Requiring clear legislative intent assures that the Legislature has
affirmatively considered the potential unfairness of retroactive application and determined that it is an
acceptable result in light of countervailing benefits. Arrow Air, Inc. v. Walsh, 645 So.2d 422, 425 (Fla.
1994).

s In its March 2, 2011 order detiying the Bingham CLECs® motion to dismiss, the Commission held
that it has “jurisdiction over this matter pursuant to Sections 364.01, 364.04, 364.08, 364.10, 364.337, and
Section 120.57, Florida Statutes (F.S.).” Order No. PSC-11-0145-FOF-TP, at p. 2.

1o Section 364.01(1) states that the Commission “shall exercise over and in relation to
telecommunications companies the powers conferred by [Chapter 364, F.S.). Section 364.01(2) states the
legislature’s intent to give exclusive jurisdiction in all matters set forth in {Chapter 364, F.8.] to the
Commission in regulating telecommunications companies.

" Newly-amended Section 364.16(1)} expresses the legislative finding “that the competitive
provision of local exchange service requires appropriate continued regulatory oversight of carrier-to-carrier
relationships in order to provide for the development of fair and effective competition.” Newly-amended
Section 364.16(2) states the legislature’s intent “that in resolving disputes, the commission treat all
providers of telecommunications services fairly by preventing anticompetitive behavior, including, but not
limited to, predatory pricing.”



premise (that the repeal of a statute conferring jurisdiction to the Commission eliminates
the Commission’s jurisdiction over pending claims) is inapposite.'>

Second, the Joint Movants ignore the well-established test under Florida iaw for
evaluating whether legislation acts retroactively. As mentioned briefly above, Florida
opinions have established a two-pronged inquiry for addressing whether a statute is to be
applied retroactively to conduct that predates enactment.”> The first inquiry is whether
there is clear evidence of legislative intent to apply the statute retrospectively.'"® If the
answer to the first inquiry is in the negative, the legislation has only prospective effect. If
the first inquiry is answered in the affirmative, legislation is still only deemed to operate
retroactively if to do so would be constitutionally permissible.

L. There is No Clear Evidence that the Legislature Intended the
Legislation to Act Retroactively.

As noted above, the Joint Movants must first establish clear evidence of
legislative intent to apply the Legislation retroactively. The Florida Supreme Court has
clearly and consistently noted that it is a well-established rule of construction that “in the
absence of clear legislative expression to the contrary, a law is presumed to operate

i35

prospectively. This rule applies with particular force to those instances where

12 See, e.2., In re Investigation into Development of OSS, Docket No. 000121A-TP, Order No. PSC-
10-0664-FOF-TP (issued Nov. 2, 2010), at pp. 4-5 (“The Commission is vested with jurisdiction over this
matter pursuant to Sections 364.01(3) and (4)(g), Florida Statutes, To that end, Section 340.01(4)(g),
Florida Statutes, provides, in part, that the Commission shall exercise its exclusive jurisdiction in order to
ensure that all providers of telecommunications services are treated fairly by preventing anticompetitive
behavior.™). The substantive language of Section 364.01(4)(g) was moved to amended Section 364.16 as
part of the Legislation.

E See, Metro Dade at 499.
14 ]d
15 State v. Lavazzoli, 434 So. 2d 321, 323 (Fla. 1983).
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retrospective operation of the law would impair or destroy existing rights.'® Relying on
Bruner v. United States,!” the Joint Movants attempt to avoid this principle by arguing
that a savings clause is necessary to preclude retroactive application in the face of a
statute that repeals jurisdictional provisions. In making this argument, the Joint Movants
omit clear language to the contrary in Bruner stating that “[tlhis jurisdictional rule does
not affect the general principle that a statute is not to be given retroactive effect unless
such construction is required by explicit language or by necessary implication.”"® Unlike
the instant case, in Bruner, the revising acts expressly excluded federal district court
jurisdiction, and limited jurisdiction to the court of claims, stating that “the district courts
shall not have jurisdiction . .. .”'° The same express intent to bar jurisdiction is not found
in the Legislation, which contains no language precluding the Commission from

considering claims brought under former Sections 364.08 or 364.10(1).

1] Id

17 343 U.8. 112 (1952). The Joint Movants also rely on Florida Interexchange Carriers Association
v. Clark, 678 S0.2d 1267 (Fla. 1996) (“FIXCA™) and on Gewant v. Fia. Real Estate Commission, 166
S0.2d 230 (3 DCA 1964.). FIXCA does not stand for the proposition that a savings clause is required o
preserve a claim based on a statute that was repealed subsequent to accrual of a cause of action. It simply
affirms (applying a “clearly erroneous” standard) that the Commission did not err in abiding by an explicit
savings clause. The case is completely inapposite. Similarly, Gewant expressly applied to repeal in the
context of a penal statute and the court stated only that it applied in actions of a penal character. Gewart,
at 232; see also, Jennings v. Florida Eleciion Commission, 932 So.2d 609 (1* DCA 2006) (where election
commission sought to impose $9300 fine). Gewant and Jennings, which dealt with the power to impose
penalties, do not support the Joint Movants' theory in this case where QCC is being deprived of a private
right of action based upon a substantive right to non-discriminatory rate treatment. Nothing in the
Legislation repealed the Commission’s power to impose remedies where providers of telecommunications
services have not been treated fairly.

18 Bruner at 117, footnote 8; see also, Rep. Nar'l Bank of Miami v. U.S., 506 U.S. 80, 100 (1992)
concurting opinion of J. Thomas (quoting Bowen v. Georgetown Univ. Hospital, 488 U.S. 04, 208 (1988)
“congressional enactments... will not be construed to have retroactive effect unless the language requires
this result™).

E Bruner at 113-114, footnotes 2 and 3.




The Bruner, Landgraf®® and other U.S. Supreme Court decisions make it clear
that, while a statute without a savings clause may be applied retroactively if jurisdiction
lies in another venue, the same is not the case where substantive rights are involved. In
Bruner, for example, the 1.8. Supreme Court determined that the federal district court
lost jurisdiction (by virtue of a 1951 Act of Congress) to adjudicate a government
officer’s wage claim. The cfaim, however, continued to exist before the U.S. Court of
Claims, and the Bruner Court expressly held that the loss of jurisdiction under these
circumstances did “not alter[ ] the nature or validity of petitioner’s rights or the
Government’s liability, but . . . simply reduced the number of tribunals authorized to hear
and determine such rights and liabilities.”*! As noted above, the Bruner Court also
expressly held that, even in thercase where only procedural issues are at stake, the
presumption against retroactive application of the statute still applies absent clear
language to the contrary. If the Commission were to conclude that it cannot address the
discriminatory switched access behavior that occurred long before the effective date of
the Legislation, then QCC arguably will lose its substantive claim and not simply the
right to enforce its claim in this particular venue.

As the Joint Movants have made no attempt to establish that the legislature clearly
intended to apply the Legislation retroactively, the motion should be denied. Even
looking past their failure to do so, there is no evidence (let alone clear evidence) that the
legislature intended the Legislation to retroactively apply to claims such as those raised

by QCC in the Amended Complaint. In fact, all available evidence suggests that the

» Landgraf v. USI Film Products, 511 U.S. 244, 274 (1994)(quoting Hollowell v. Commons, 239
U.S. 506, 508 (application of a new jurisdictional rule usually takes away no substantive right)),

2l Bruner, at 117,



legislature’s focus was entirely on limiting the Commission’s regulatory purview over
retail services, services that are not even at issue in this proceeding.

In evaluating whether there is clear evidence of legislative intent to apply a statute
retroactively, both the terms of the statute and the purpose of the enactment must be
considered.”? Determining legislative intent is a routine matter of statutory construction
that may be performed by the agency. It requires review of the statute’s language,
structure, purpose, and legislative history and examination of the degree of connection
between the past event and the operation of the new rule.??

Determination of legislative intent is a question of statutory construction.* While
both the terms of the statute and the purpose of the enactment must be considered,?
legislative intent must be determined primarily from the language of the statute.’® The
mere fact that retroactive application would vindicate the purpose of a new statute more
fully is not sufficient to rebut the presumption against it.?? |

Hence, because the Legislation does not contain an express statement that the
Legislature intends the statute to be applied retroactively to pending matters, it must be

presumed to apply prospectively only. Under Florida law, the legislature must be

= Metro Dade at 500.

B Landgraf, 511 U.S. 244 (retroactive statute is one that attaches new legal consequences to events
completed before its enactment).

2t Campus Communications, Inc. v. Earnhardl, 321 So.2d 388 (Fla. 2002).

» Metro Dade at 500.

% Campus at 395.

7 Arrow at 425.




unequivocal that it intends retroactive application.® Here, the legislature was silent, and
the Legislation contains no explicit provision indicating that carriers which have violated
now-repealed provisions of Chapter 364 bear no responsibility or liability for their past
conduct.”? Absent such language, there is no basis for the Commission to conclude that
the legislature intended the Legislation to operate retroactively. As such, at bare
minimum QCC'’s causes of action (and requests for reparations) survive, as they apply to
the Respondents’ conduct up to and including June 30, 2011.

2. Retroactive _Application of the Legislation Would Not be
Constitutionally Permissible.

Even if the Commission somehow concludes (despite the total dearth of evidence
that the legislature intended the Legislation to be retroactive) that there is clear evidence
of legislative intent to apply the Legislation retroactively, the second prong of the Metro
Dade test requires a determination that retroactive application is constitutionally
permissible. That analysis generally hinges upon whether the retroactive application of a
statute impairs “vested rights, creates new obligations, or imposes new penalties.”® A
vested right has been defined as “an immediate, fixed right of present or future

31

enjoyment. In this case, QCC’s possessed a vested right in its statutory cause of

% See Larson v. Independent Life and Accident insurance Co., 29 S0.2d 448 (1947)implication
supporting interpretation that a statute be applied retroactively must be unequivocal and leave no rcom for
doubt as to legislative intent), see also, Promontary Enterprises, Inc. v. Southern Engr’g & Contracting,
Inc., 864 So. 2d 479, 484 (5" DCA)(2004) {repeal of licensing cure provision did not include express
statement of retroactivity and, therefore, applied prospectively only).

» QCC has attached as Exhibits A, B, C, and D the available legislative history materials. These
include both House and Senate bill analyses. While the legislative history materials make quite clear the
Legislation’s focus was deregulation of retail services (services not at issug in this case), the materials lend
no support to an argument that the legislature intended for the Legislation to be applied retroactively.

0 R.A.M, of So. Flav. WCI Commaunities, Inc., 869 S0.2d 1210, 1217 (2™ DCA 2004).

U Id. at 1218.
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action, as the Respondents’ unlawful conduct had already occurred and thus QCC’s
claims had already accrued.’? As the R.4. M. case makes clear, neither the right to enforce
a judgment nor the right to pursue a cause of action may be “cut off by subsequent

»33 )CC’s statutory cause of action o pursue recovery based upon the undue

legislation.
preferences provided by the CLECs to QCC’s competitors accrued each time the
Respondents issued bills imposing discriminatory rates on QCC for the Respondents’
bottleneck services. Thus, for each billing period prior to and including June 30, 2011,
QCC had a vested right to its cause of action grounded in Sections 364.08 and 364.10.
That QCC’s cause of action constitutes a vested right is buttressed by the fact that its

cause of action stems from statute, and not from common law.>* As such, it would not be

3 See, e.g., RA.M. at 1220 (“once a cause of action has accrued, the right to pursue that cause of
action is generally considered a vested right™).

3 Id at 1221, footnote 5. The Joint Movants cite Div. of Workers® Comp. v. Brevda, 420 So.2d 887
(1% DCA 1982) to suggest that QCC’s claims are a mere expectation, not a vested right. The Brevda case
dealt with the right to attorneys fees from the government in a workers compensation matter, however.
Characterizing the right to attorneys fees as “a type of gratuitous compensation” provided by the state
based upon a “governmental financial assistance program,” the court determined that such a claim was a
remedial or procedural right, not a substantive right. 7d at 891. This is very different from the accrual of a
cause of action, which indisputably creates a substantive right. Citing Mitchell v. Doggeit, 1 Fla. 356
(1847), the Brevda opinion very clearly states that where a substantive right “has . . . become vested under
a statute, repeal of the statute does not divest the holder of the right.” /d.

M The R.A. M. opinion addresses alleged vested rights based upon statutory provisions and indicates
that statutory rights may become vested when the cause of action accrues. At least one Florida Supreme
Court opinion, on the other hand, indicates that accrual of a common law cause of action is not & vested
right and it can be retroactively eliminated. See, Clausel! v. Hobart Corp., 515 S0.2d 1275 (Fla. 1987)
(holding that a person pursuing a common law tort theory to recover damages has no vested interest).

See also Weingrad v. Miles, 29 S0.3d 406, 415-416 (Fla.3"I DCA 2010) (“After performing a
careful review of the opinions issued by the Florida Supreme Court and other courts, it appears that when
determining whether a litigant has a vested right precluding retrospective application of a statute containing
language indicating the Legislature’s intent that it be applied retrospectively, the courts have drawn a
distinction (1) between cases already filed or a judgment rendered prior to enactment of the statute *** and
those where no complaint had been filed or judgment rendered; and (2) where the right or cause of action
was statutorily created rather than based on common law.”) (citations omitted; emphasis added).
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constitutionally permissible for the legislature — even had it intended to do so (which it
clearly did not) — to retroactively divest QCC of the right to pursue its claims, as accrued
prior to the effective date of the Legislation.

C. The Commission Still Retains Jurisdiction over QCC’s Prospective
Claims.

The Joint Movants falsely assume that, because of the amendments to Chapter
364, and the repeal of Sections 364.08 and 364.10(1), the Commission uneguivocally
lacks jurisdiction over QCC’s claims, as they would pertain to conduct on or after July 1,
2011.  As discussed briefly above, neither the language of the Legislation, nor the
legislative history supports such a view. The legislature very clearly intended the
Commission to retain authority to protect against anti-competitive, carrier-to-carrier
conduct such as the discriminatory rate treatment imposed by the Respondents on QCC’s
purchase of intrastate switched access service. That service is a wholesale (carrier-to-
carrier) service. Switched access is not a retail service purchased by consumer end-users.

Newly-amended Section 364.16(1) expresses the legislative finding “that the
competitive provision of local exchange service requires appropriate continued regulatory
oversight of carrier-to-carrier relationships in order to provide for the development of
fair and effective competition.”  Newly-amended Section 364.16(2) states the
legislature’s intent “that in resolving disputes, the commission treat all providers of
telecommunications services fairly by preventing anticompetitive behavior, including, but
not limited to, predatory pricing.” The legislature intended for this Commission to
continue to prevent abusive switched access practices such as those utilized by the

Respondent CLECs for many years,

12




The available legislative history (see Exhibits A, B, C, and D hereto) makes it
very clear that the legislature’s singular focus was to deregulate retail services, and to
preserve Commission jurisdiction over wholesale, carrier-to-carrier practices. For
instance, the March 29, 2011 Senate bill analysis (Exhibit A) summarizes that the effect
of the Legislation is to “[c]omplete retail deregulation of wireline telecommunication
services” and “[mjaintain the role of the Public Service Commission in resolving
wholesale disputes between service providers.” It further explains that the “statute also
provides the commission with continuing regulatory oversight of nonbasic services for
purposes of preventing cross-subsidization of nonbasic services with revenues from basic
services, and ensuring that all providers are treated fairly in the telecommunications
market.” The Final Bill Analysis indicates that consolidates “existing provisions related
to the PSC’s oversight of carrier-to-carrier relationships for purposes of ensuring fair and
effective competition among telecommunications service providers.”

The Respondent CLECs’ continued practice of imposing discriminatorily high
switched access rates on QCC (as compared to the lower, secret rates they charge other
IXCs for the identical wholesale service) constitutes just the type of conduct the
legislature continues to require the Commission to prevent and correct. As such, the
Commission should deny the instant motion to dismiss as to both QCC’s retrospective
and prospective claims, and should permit this case to proceed to the issue identification
and fact development.

IIl. CONCLUSION
Based on the foregoing, QCC respectfully requests that the Commission deny the

Joint Movants’ Motion to Dismiss.
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DATED this st day of August 2011.

By: s/ Michael G. Cooke

Michael G. Cooke

(Fla. Bar No. 6979457)
Ruden McClosky

401 E. Jackson St., Suite 2700
Tampa, FL 33606

Telephone: (813) 222-6685
Facsimile: (813) 314-6985
michael.cooke@ruden.com

Adam L. Sherr (not admitted in Florida)
Associate General Coungel

Qwest

1600 7th Avenue, Room 1506

Seattle, WA 98191

Tel: 206-398-2507

Fax: 206-343-4040

Email; Adam.Sherr@qwest.com

Attorneys for Qwest Communications

Company, LLC fka Qwest Communications
Corporation
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200 S, Fifth Street, Room 2200
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Six Concourse Pkwy, NE, Ste 800
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De.oroark@verizon.com

Granite Communications, LLC
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Adam Sherr
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l. Summary:

Speaking broadly, the effect of the bill is to:

e Complete retail deregulation of wireline telecommunication services by repealing the statutes

that:
o require price regulation;

© require companies o provide a flat-rate pricing option for basic local telecommunications

Service;

¢ prohibit charging any price other than that in the scheduled rate tariff; and

o authorize the Public Service Commission to engage in specified consumer protection
activities.

» Maintain the role of the Public Service Commission in resolving wholesale disputes between

service providers.

The bill substantially amends the following sections of the Florida Statutes: 364.01, 364.011,
364.012, 364.0133, 364.02, 364.04, 364.10, 364.16, 364.163, 364.183, 364.33, 364.135,
364.3375, 364.385, 364.386, 196.012(6), 199.183(1)(b), 212.08(6), 290.007(8), 350.0605(3),
364.105, 364.32, and 489.103(5).
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It also repeals the following sections of the Florida Statutes: 364.025, 364.0251, 364.0252,
364.051, 364.052, 364.057, 364.058, 364.059, 364.06, 364.063, 364.07, 364.08, 364.15, 364.161,
364.162, 364.185, 364.19, 364.27, 364.337, 364.3376, 364.3381, 364.3382, 364.339, 364.345,
364.37, 364.501, 364.503, 364.506, 364.507, 364.508, 364.515, 364.516, 364,601, 364.602,
364.603, and 364.604.

Prasent Situation:

Chapter 364, F.S., provides for regulation of wireline telecommunications companies.
Deregulation of the industry began in Florida in 1995. At that time, wireline voice
communication services were only being offered by the incumbent local exchange companies.
New providers could enter the market by three methods: a purchase and resale of a portion of an
incumbent’s systems and services; a lease of some of these systems; or construction of their own
systems. With deregulation, various statutory protections were enacted for consumers and new
market entrants, including requirements for a universal service fund, the carrier-of-last-resort
obligation of each incumbent, and a rate structure that encourages competition while protecting
all parties. As the market developed, changes were made to these and other statutes to provide
further encouragement for competition and to continue or expand protections.

Still, littie competition developed until improvements in technology allowed the transmission of
different types of communications services (voice, video, and data) on one delivery system. As
these technologies converged, service providers began to offer bundled services, providing all
three types of communications services to a customer on one network, with one contract and one
price. This became the standard industry practice for providers that had traditionalty provided
only one form of communication service, either voice, video (cable), or data (internet). With this
convergence, additional statutory changes were necessary, notably further deregulation of
wireline voice communication and changes to its rate siructure, the creation of a state system for
obtaining a franchise for video services o replace local franchises, and the deletion or repeal of
provisions that became obsolete or unnecessary.

Effect of Proposed Changes:

Speaking broadly, the effect of the bill is to:

. Compicte retail deregulation of wireline telecommunication services by repeahng the statutes
that: require price regulation; require companies to provide a flat-rate pricing option for basic
local telecommunications service; prohibit charging any price other than that in the scheduled
rate tariff; and authorize the Public Service Commission (PSC) to engage in specified
consumer protection activities.

e Maintain the role of the PSC in resolving wholesale disputes between service providers.

Section I names the act the “Regulatory Reform Act.”
Section 2 amends s. 364.01, F.5,, to delete language directing the PSC to exercise its exclusive
furisdiction to:

o Protect the public health, safety, and welfare by ensuring that basic local telecommunications
services are available to all consumers in the state at reasonable and affordable prices.
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¢ Encourage competition through flexible regulatory treatment among providers of
telecommunications services in order to ensure the availability of the widest possible range
of consumer choice in the provision of all telecommunications services,

s Protect the public health, safety, and welfare by ensuring that monopoly services provided by
telecommunications companies continue to be subject to effective price, rate, and service
regulation.

o Promote competition by encouraging innovation and investment in telecommunications
markets and by allowing a transitional period in which new and emerging technologies are
subject to a reduced level of regulatory oversight.

¢ Encourage all providers of telecommunications services to introduce new or experitnental
telecommunications services free of unnecessary regulatory restraints,

Eliminate any rules or regulations which will defay or impair the transition to competition,

s Ensure that all providers of telecomimunications services arg treated fairly, by preventing
anticompetitive behavior and eliminating unnecessary regulatory restraint.

s Recognize the continuing emergence of a competitive telecommunications environment
through the flexible regulatory treatment of competitive telecommunications services, where
appropriate, if doing so does not reduce the avaitability of adequate basic local
telecommunications service to all citizens of the state at reasonable and affordable prices, if
competitive telecommunications services are not subsidized by monopoly
telecommunications services, and if all monopoly services are available to ail competitors on
a nondiscriminatory basis.

e Continue its historical role as a surrogate for competition for monopoly services provided by
local exchange telecommunications companies.

Section 3 amends s. 364.011, F.S., which provides exclusions from PSC jurisdiction. The bill
adds to the list of exempt services both basic services and nonbasic services, including
comparable services offered by any telecommunications company. Basic service is voice-grade,
single-line, flat-rate residential local exchange service that provides dial tone, local usage
necessary to place unlimited calls within a local exchange arca, dual-tone multifrequency dialing,
and access to the following: emergency services such as “911,” alt locally available
interexchange companies, directory assistance, operator services, relay services, and an
alphabetical directory listing. For a local exchange telecommunications company, the term
includes any extended area service routes, and extended calling service in existence or ordered
by the commission on or before July 1, 1995.! Nonbasic service is any telecommunications
service provided by a local exchange telecommunications company other than a basic local
telecommmications service, a locel interconnection arrangement, ar a network access service.
Any combination of basic service along with a nonbasic service or an unregulated service is
nonbasic service.

Section 4 amends s. 364.012, F S, to change the term local exchange carrier to local exchange
telecommunications company, presumably to distinguish telecommunications companies from
other voice service providers.

!s.364.02(1), F.8.
2 5. 364.02(10), F.S.
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Section 5 amends s. 364.0135, F.S,, to create a definition for the term “sustainable adoption” of
broadband services, meaning the ability for communications service providers to offer broadband
services in all areas of the state by encouraging adoption and utilization levels that allow for
these services to be offered in the free market absent the need for governmental subsidy.

Section 6 amends s. 364.02, F.S., on definitions to:

¢ delete from the list of services included in the definition of “basic lacal telecommunications
service” the providing an alphabetical directory listing;

o delete the definitions of the term “monopoly service™;

o delete the existing definition of the term “VolP*” and replace it with a detailed definition of a
system that enables real-time, two-way voice communications using Internet Protocol, using
a broadband connection, and permitting users generaily to place and receive calls on the
public switched telephone network; and

o exchxle from the definition of “telecommunications company” an operator services provider.

Section 7 repeals 5. 364,025, F.S., which provides for universa)l service, defined as “an evolving
ievel of access to telecommunications services that, taking into account advances in
technologies, services, and market demand for essential services, the commission determines
should be provided at just, reasonable, and affordable rates to customers, including those in rural,
economically disadvantaged, and high-cost areas.” To provide this level of service, each local
exchange telecommunications company® was required to furnish basic local exchange
telecommunications service within a reasonable time period to any person requesting such
service within the company’s service territory until January 1, 2009. This “carvier-of-last-resort”™
obligation has now expired by the terms of the statute.

Section 8 repeals s. 364.0251, F.S., which requires, as a part of deregulation, that by January I,
1996, all companies providing local exchange telecommunications services provide information
on competition to their customers in the form of a bill insert.

Section 9 repeals s, 364.0252, F.S., which requires the PSC to inform consumers of their rights
as customers of competitive telecommunications services and to assist customers in resolving
any billing and service disputes that customers are unable to resolve directly with the company.
The PSC is authorized to require all telecommunications companies providing local or long
distance telecommunications services to develop and provide information to customers,
including informing consumers concerning the availability of the Lifeline and Link~Up Programs
for low-income households and alerting consumers to how they can avoid having their service
changed or unauthorized charges added to their telephone bills.

Section 10 amends s. 364.04, F.S,, on rate schedules, The current statute requires every
telecommunications company to publish its rates and tolls through electronic or physical means.
The bill retains this requirement and adds that the PSC has no jurisdiction over the content, form,
or format of the schedule. The bill alsc provides that the section does not apply to rates, terms,
and conditions established pursuant to federal law on interconnections. Finally, it provides that

* The term “local exchange telecommunications company” is defined to mean any company certificated by the commission to
provide local exchange telecommunications service in this state on or before June 30, 1995, 5. 364.02(8), F.S. Basically, this
means all wireline telephone companies certificated, or authorized to act in this state, prior to deregulation.

H
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‘chapter 364 does not prohibit a telecommunications company from: contracting for different
rates; offering services not in¢luded in the published schedule; or mesting competitive offetings.

Section 11 repeals s. 364.051, F.8., which provides for price regulation. The current statute
provides that all local exchange telecommunications companies are subject to this price
regulation, notwithstanding any other provisions of the chapter.

Basic Service

The statute requires a flat-rate pricing option for basic local telecommunications service, A
company may, with 30 days’ notice, adjust its basic service revenues once in any 12-month
period in an amount not to exceed the change in inflation less 1 percent, upon specified
conditions being met. These conditions are: 1) if it is determined that the level of competition
justifies the elimination of price caps in an exchange served by a company with less than 3
million basic local telecommunications service access lines in service, or 2) at the end of 5 years
for any company. If any company, after January 1, 2001, believes that the level of competition
Jjustifies the elimination of any form of price regulation, the company ray petition the
Legislature for that elimination.

In addition to this method for increasing prices, any company that believes circumstances have
changed substantially enough to justify any increase in the rates for basic local
telecommunications services may petition the commission for a rate increase. The commission
may grant the petition only after a compelling showing of changed circumstances.

Nonbasic service

Each company may set or change the rate for each of its nonbasic services on 1 day’s notice. The
price increase for any nonbasic service category cannot not exceed 6 percent within a 12-month
period until there is another entity providing local telecommunications service in that exchange
area; at that time, the price for any nonbasic service category may be increased in an amount not
to exceed 10 percent within a 12-month period, and the rate is presumptively valid. However, the

 price for any service that was treated as basic service before July 1, 2009, cannot be increased by
more than the amount allowed for basic service.

The statute also provides the commission with continuing regulatory oversight of nonbasic
services for purposes of preventing cross-subsidization of nonbasic services with revenues from
basic services, and ensuring that all providers are treated fairly in the telecommunications
market. The price charged to a consumer for a nonbasic service must cover the direct costs of
providing the service.

Section 12 repeals s. 364.052, F.S., which provides for regulation of small local exchange
telecommunications companies, which is defined as a local exchange telecommunications
company cerfificated by the commission prior to July 1, 1995, which had fewer than 100,000
access lines in service on that date.

The statute requires the commission to adopt streamlined procedures for regulating these
companies that minimize the burdens of regulation with regard to audits, investigations, service
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standards, cost studies, reports, and other matters. The commission can establish only those
procedures that are cost-justified and are in the public interest so that universal service may be
promoted,

These companies remained under rate of return regulation; however, the statute provides that a
company may, at any time after January 1, 1996, elect to be subject to the price regulation statute
discussed above, s. 364.051, F.S. (also repealed by the bill).

Any competitive local exchange telecommunications company competing within the territory of
any small local exchange telecommunications company must do so on an exchange-wide basis
for the provision of flat-rated, switched residential and business local exchange '
telecommunications services in all exchanges in which they elect to serve, unless the commission
determines otherwise, However, if a small local exchange telecommunications company elects to
be subject to price regulation, or if it provides cable television programming services, a
certificated competitive local exchange company may provide services within the territory of the
electing company. .

Section 13 repeals s. 364.057, F.S., which allows the commission to approve experimental or
transitional rates it determines to be in the public interest for any telecommunications company
to test marketing strategies.

Section 14 repeals s. 364.058, F.S., which authorizes the commission to conduct a limited or
expedited proceeding to consider and act upon any matter within its jurisdiction, upon petition or
its own motion. The section also requires the commission to implement an expedited process to
facilitate the quick resolution of disputes between telecommunications companies. The process
must, to the greatest extent feasible, minimize the time necessary 1o reach a decision on a
dispute. The commission may limit the use of the expedited process based on the number of
parties, the number of issues, or the complexity of the issues.

Section 15 repeals s. 364.059, F.S., which provides procedures for seeking a stay of the effective

diite of & price reduction for a basic focal telecommunications service by acompany that has
elected to have its basic local telecommunications services treated the same as its nonbasic

services.

Section 16 repeals s. 364.06, F.S., which provides that when companies have agreed to joint
rates, tolls, contracts, or charges, one company must file the rate tariff and if each of the others
files sufficient evidence of concurrence, they do not have to file copies of the rate tariff.

Section 17 repeals s. 364.063, F.S., which requires that the commission put in writing any order
adjusting general increases or reductions of the rates of a telecommunications company within
20 days after the official vote of the commission. The PSC must also, within that 20-day period,
mail a copy of the order to the cletk of the circuit court of each county in which customers are
served who are affected by the rate adjustment.

Section 18 repeals s. 364.07, F.S., which requires every telecommunications company to file
with the commission a copy of any contract with any other telecommunications company or with
any other entity relating in any way to the construction, maintenance, or use of 2
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telecommunications facility or service by, or rates and charges over and upon, any such
telecommunications facility. The statute also authorizes the PSC to review, and disapprove,
contracts for joint provision of intrastate interexchange service.

Section 19 repeals s. 364.08, F.5., which makes it unlawful for a telecommunications company
to charge any compensation other than the charge specified in its schedule on file or otherwise
published and in effect at that time.

Section 20 amends s. 364.10, F.8,, to delete an existing prohibition against undue advantage or
preference. It also deletes an existing prohibition against increasing the residential basic local
tefecommunications service rate, as authorized by s, 364.164, F.S, of any local exchange
telecommunications company customer receiving Lifeline benefits until: the local exchange
telecommunications company reaches parity as defined in s, 364.164(5), F.S., until the customer
no longer qualifies for the Lifeline benefits, or unless otherwise determined by the commission
upon petition by a local exchange telecommunications company. Section 364.164, F.S., was
repeated in 2007.

Section 21 repeals s. 364.15, F.S., which anthorizes the PSC to order that repairs, improvements,
changes, additions, or extensions be made in the manner to be specified in the order when it finds
that these repairs or improvements to, or changes in, any telecommunications facility ought
reasonably to be made, or that any additions or extensions should reasonably be made to any
telecommunications facility, in order to promote the security or convenience of the public or
employees or in order to secure adequate service or facilities for basic local telecommunications
services. :

Section 22 amends s. 364,16, F.S,, on connection of lines and number portability.
Current law

The statuie currently authorizes the PSC to require line connections and transfer of
telecommunications service when it finds that such connections between any two or more local
exchange telecommunications companies can reasonably be made and efficient service obtained
and that such connections are necessary.

Each competitive focal exchange telecommunications company must provide access to, and
interconnection with, its telecommunications services to any other provider of local exchange
telecommunications services requesting access and interconnection at nondiscriminatory prices,
terms, and conditions, If the parties are unable to negotiate mutually acceptable prices, terms,
and conditions after 60 days, either party may petition the PSC to determine the prices or terms.
Each local exchange telecommunications company must provide access to, and interconnection
with, its telecommunications facilities to any other provider of local exchange
telecommunications services requesting such access and interconnection at nondiscriminatory
prices, rates, terms, and conditions established by the procedures set forth in s. 364.162.

The statute also requires that temporary means of achieving telephone number portability be
established no later than January 1, 1996. Each local exchange service provider must make
necessary modifications to allow permanent portability of local telephone numbers between
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certificated providers of local exchange service as soon as reasonably possible after the
development of national standards.

Proposed changes

The bill preserves the current requirement that all providers have access to local telephone
numbering resources and assignments on equitable terms.

It deletes all other provisions on access, except to poles, and replaces them with the following.

- Upon request, the PSC is required to arbitrate and enforce interconnection agreements pursuant
to 47 U.S.C. ss. 251 and 252 and the Federal Communications Commission’s orders and
regulations implementing those sections. The PSC has the authority to resolve disputes among
catriers concerning violations of this chapter and under the authority conferred by federal law to
resolve such disputes, including, but not limited to, federa) iaw addressing resale of services,
local interconnection, unbundling, number portability, dialing parity, access to rights of way,
access to poles and conduits, and reciprocal compensation. However, this section does not confer
jurisdiction on the commission for matters that are exempt from commission jurisdiction under
ss. 364.011 and 364.013, F.S. Additionally, it specifically pravides for competitive local
exchange telecommunications companies to interconnect with local exchange
telecommunications companies.

The bitl prohibits a telecommunications company from knowingly delivering traffic for which
terminating access service charges would otherwise apply through & local interconnection

~ arrangement without paying the appropriate charges for the terminating access service. Any
party having a substantial interest may petition the commission for an investigation of any
suspected violation of this subsection. If any telecommunications company knowingly violates
this subsection, the commission has jurisdiction to arbitrate bona fide complaints atising from the
requirements of this subsection and shall, upon such complaint, have access to all relevant
customer records and accounts of any telecommunications company.

The PSC is directed to adopt rules to prevent the unauthorized changing of a subscriber’s
telecommunications service which must: be consistent with the Telecommunications Act of
1996; provide for specific verification methodologies; provide for the notification to subscribers
of the ability to freeze the subscriber’s choice of carriers at no charge; allow for a subscriber’s
change to be considered valid if verification was performed consistent with commission rules;
provide remedies for violations of the rules; and allow for the imposition of other penalties
available under this chapter. The commission must resolve on an expedited basis any complaints
of anticompetitive behavior concerning a local preferred carrier freeze. The telecommunications
company that is asserting the existence of a local preferred carrier freeze has the burden of
proving through competent evidence that the subscriber did in fact request the frecze.

Upon petition, the commission may conduct a limited or expedited proceeding to consider and
act upon any matter under this section. The cormmission must determine the issues to be
considered during such a proceeding and may grant or deny any request to expand the scope of
the proceeding to include other matters, The commission must implement an expedited process
to facilitate the quick resolution of disputes between telecommunications companies which must,
to the greatest extent feasible, minimize the time necessary to reach a decigion on a dispute. The
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commission may limit the use of the expedited process based on the number of parties, the
number of issues, or the complexity of the issues. For any proceeding conducted pursuant to the
expedited process, the commission is required to make its determination within 120 days aftera
petition is filed or a motion is made. The commission must adopt rules to administer these
requirements.

Section 23 repeals 5. 364.161, F.S., which requires each local exchange telecommunications
company, upon request, to unbundle all of its network elements, the network features, functions,
and capabilities, including access to signaling databases, systems and routing processes, and
offer them to any other telecommunications provider requesting such features, functions or
capabilities, and seil those elements for resale to the extent technically and economically
feasible. Under the bill, this will now be addressed in 5. 364.16, F.S.

Section 24 repeals s. 364.162, F.S,, which aliows a competitive local exchange
telecommunications company 60 days from the date it is certificated to negotiate with a locai
exchange telecommunications company mutually acceptable prices, terms, and conditions of
interconnection and for the resale of services and facilities. Under the bill, this will now be
addressed in 5. 364.16, F.8.

Section 25 amends s. 364.163, F.§., to make conforming changes.

Section 26 amends s. 364.183, F.§., to delete existing PSC authority to have access to certain
types of records of a jocal exchange telecommumications company’s affiliated companies,
including its parent company, and to require a telecommunications company to file records,
reports or other data and to retain such information for a designated perfod of time.

Section 27 repeals s. 364.185, F.8., which authorizes the PSC to, during all reasonable hours,
enfer upon any premises occupied by any telecommunications company and set up and use
thereon all necessary apparatus and appliances for the purpose of making investigations,
inspections, examinations, and tests.

Section 28 repeals 5. 364.19, F.5., which authorizes the PSC to regulate the terms of
telecommunications service contracts between telecommunications companies and their patrons
through use of reasonable rutes.

Section 29 repeals s. 364.27, F.S., which requires the PSC to investigate all interstate rates, fares,
and charges for or in relation to the transmission of messages or conversations where any act
relating to the transmission of messages or conversations takes place within this state and when it
appears to violate The Communications Act of 1934,

Section 30 amends s. 364.33, F.§,, on certificates of necessity. Currently, except for a transfer of
a certificate of necessity from one person to anocther or to the parent or affiliate of a certificated
person as provided in this section, a person may not begin the construction or operation of any
telecommunications facility for the purpose of providing telecommunications services to the
public or acquire ownership or control in any facility in any manner without prior PSC approval.
A certificate of necessity or confrol thereof may be transferred from a person holding a
certificate, its parent or an affiliate to another person holding a certificate, its parent or an



BILL: CS/CS/SB 1524 Page 10

affiliate, and a person holding a certificate, its parent or an affiliate may acquire ownership or
control of a telecommunications facility through the acquisition, transfer, or assignment of
majority organizational controf or controlling stock ownership of a person holding a certificate
without prior approval of the commission by giving 60 days’ written notice of the transfer or
change of control to the commission and affected customers,

The bill changes this to prohibit any person from providing telecommunications services to the
public without a certificate of necessity or a certificate of authority. It also prohibits the PSC
from issuing any new certificates after July 1, 2011, but provides that existing certificates remain
valid. A certificate may be transferred to the bolder’s parent company or an affiliate or another
person holding a certificate of necessity or authority, its parent company, or an affiliate without
prior approval of the commission by giving written notice of the transfer to the commission
within 60 days after the completion of the transfer. The transferee assumes the rights and
obligations conferred by the certificate.

Section 31 amends s. 364.335, F.S., on application for a certificate of necessity. Current law

requires each applicant for a certificate to:

e Provide all information required by rule or order of the commission, which may include a
detailed inquiry into the ability of the applicant to provide service, a detailed inquiry into the
territory and facilities invoived, and a detailed inquiry into the existence of service from
other sources within geographical proximity to the territory applied for.

o File with the commission schedules shawing all rates for service of every kind furnished by it
and all rules and contracts relating to such service.

¢ File the application fee required by the commission in an amount not to exceed $500.

Submit an affidavit that the applicant has given proper notice of its application.

If the commission grants the requested certificate, any person who would be substantiatly
affected by the requested certification may, within 21 days after the granting of such certificate,
file a written objection requesting a hearing. Also, the commission may hold a hearing on its own
motion to determine whether the grant of a certificate is in the public interest.

The bill deletes all of the current langnage about the information an applicant is to provide the

commission and replaces it with:

e The applicant’s official name and, if different, any name under which the applicant will do
business.

e The street address of the principal place of business of the applicant.
The federal employer identification number or the Department of State’s document number.
The name, address, and telephone number of an officer, partner, owner, member, or manager
as a contact person for the applicant to whom questions or concerns may be addressed.

» Information demonstrating the applicant’s managerial, technical, and financial ability to
provide telecommunications service, including an attestation to the accuracy of the
information provided.

It requires that the commission grant a certificate of authority to provide telecommunications service
upon a showing that the applicant lias sufficient technical, financial, and managerial capability to
provide such service in the geographic area proposed to be served. The applicant must ensure
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lconﬁnued compliance with applicable business formation, registration, and taxation provisions of
aw.

The bill also deletes all current provisions on hearings.

Section 32 repeals s. 364.337, F.S., which provides for certification of a competitive local exchange
telecommunications company prior to January 1, 1996. It also requires that a competitive local
exchange telecommunications company provide a flat-rate pricing option for basic local
telecommunications services and that the service include access to operator services, “911™ services,
and relay services for the hearing impaired,

Section 33 amends s. 364.3375, F.§, to delete existing a provision allowing a pay telephone provider
to charge a rate equivalent to the local coin rate of the local exchange telecommunications company
and a provision prohibiting a pay telephone provider from obtaining services from an operator
service provider unless the operator service provider has obtained a certificate of public convenience
and necessity.

Section 34 repeals s. 364.3376, F.S., which provides for operator services. It prohibits providing
aperator services without first obtaining a certificate of public convenience and necessity.

All intrastate operator service providers are subject to the jurisdiction of the PSC, must render
services pursuant to price schedules, and must meet prescribed requirements.

Section 35 repeals s. 364.3381, F.S., which prohibits cross-subsidization, the selling of nonbasic
telecommunications service at below cost by use of subsidization from rates paid by customers
of basic services.

Section 36 repeals s. 364.3382, F.8., which requires a local exchange telecommunications
company to advise each residential customer of the least-cost service available to a residential
customer when the customer initially requests service and to annually advise each residential
customer of the price of ¢ach service option selected by that customer.

Section 37 repeals s. 364.339, F.S., which provides the PSC with exclusive jurisdiction to
authorize the provision of any shared tenant service which duplicates or competes with local
service provided by an existing local exchange telecommunications company and is furnished
through a common switching or billing arrangement to tenants by an entity other than an existing
Jocal exchange telecommunications company.

Section 38 repeals s. 364.345, F.S., which requires each telecommunications company to provide
adequate and efficient service to the territory described in its certificate within a reasonable time.
it also prohibits, in general, a telecommunications company from selling, assigning, or
transferring its certificate or any portion thereof without a determination by the cotnmission that
the proposed sale, assignment, or transfer is in the public interest and the approval of the
commission.

Section 39 repeals s. 364.37, F.S,, which authorizes the PSC to make any order and prescribe
any terms and conditions that are just and reasonable if any person, in constructing or extending
a telecommunications facility, unreasonably interferes or is about to unreasonably interfere with
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any telecommunications facility or service of any other person, or if a controversy arises between
any two or more persons with respect to the territory professed to be served by each,

Section 40 amends s. 364.385, F.S,, to delete all references to the effects of the original
deregulation act on certificates, rates, proceedings, and orders prior to January 1, 1996, the
effective date of that act.

Section 41 amends s. 364.386, F.S., to make conforming changes.

Section 42 repeals s, 364.501, F.S., which requires all telecommunications companies with
underground fiber optic facilities to operate their own, or be a member of 3, one-call cable
Jocation notification system providing telephone numbers which are to be called by excavating
contractors and the general public for the purpose of notifying the telecommunications company
of such person’s intent to engage in excavating or any other similar work.

Section 43 repeals s. 364.503, F.S., which requires a local exchange telecommunications
company or a cable television company which is merging with or acquiring an ownership interest
of greater than 5 percent in the other type of company to give 60 days’ notice to the Florida

Public Service Commission and the Departraent of Legal Affairs of the Office of the Attomey
General.

Section 44-48 repeal ss. 364.506-.516, F.S.

Section 364.506, F.S., titles these sections, which make up Part II of chapter 364, the Education
Facilities Infrastructure Improvement Act.

Section 364.507, F.S, provides legislative findings and intent.
Section 364.508, F.S., provides definitions.

Section 364.515, F.S., provides for funding of advanced telecommunications services by
submitting a technology-needs request to the Department of Management Services no later than
July 1, 1997. ‘

Section 364.516, F.8., provides for penaltics.
Sections 49-52 repeal ss. 364.601-.604, F.S.

Section 364.601, F.S., titles these sections, which make up Part Il of Chapter 364, the
Telecommunications Consumer Protection Act.

Section 364.602, F.S., provides definitions.

Section 364.603, F.S., requires the PSC to adopt rules to prevent the unauthorized changing of a
subscriber’s telecommunications service.
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Section 364.604, F.S., establishes requirements for the content of a customer’s bill; provides that
a customer is not liable for any charges for telecommunications or information services that the
customer did not order or that were not provided; requires every billing party to provide a free
blocking option to a customer to block 900 or 976 telephone calls; and prohibits a biiling party
from disconnecting a customer’s Lifeline local service if the charges, taxes, and fees applicable
to basic local exchange telecommunications setvice are paid.

Sections 53-60 amend ss. 196.012(6), 199.183(1)(b), 212.08(6), 290.007(8), 350.0605(3),
364,105, 364.32, and 489.103(5), F.8., to conform statutory cross-references.

Section Gi provides ar effective date of July 1, 2011.

Constitutional Issues:

A. Municipality/County Mandates Restrictions:
None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None,

Fiscal Impact Statement:

A Tax/Fee Issues:
None.

B. Private Sector Impact:

Wireline telecommunication customers will no longer be protected by PSC economic
regulation, but may benefit from greater competition among intermodal service providers.

They also will no longer have a statutory right to a flat-rate pricing option for basic local
telecommunications service and may be forced to choose a more expensive option, more
extensive option, or one that is both.

C. Government Sector Impact:

Section 364.336, F.S., provides for telecommunications regulatory assessment fees
(RAF). Each teleccommunications company licensed or operating under chapter 364 must
pay to the PSC every 6 months a fee that may not exceed 0.25 percent annually of its
gross operating revenues derived from intrastate business. The commission is required to
establish and essess a minimum fee in an amount up to $1,000. The minimum amount
may vary depending on the type of service provided by the telecommunications
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vi.

Vil.

Vil

company, and must, to the extent practicable, be related to the cost of regulating that type
of company, Given that it will no longer be engaged in economic regulation of the retail
wireline telecommunications industry or in related consumer protection, the PSC will
have o reassess these RAF fees. Given the remaining level of authority, the appropriate
amount for RAF fees is uncertain; however, absent sufficient fees, a source for funding
the wholesale dispute resolution duties is uncertain.

Any other fiscal impacts on the PSC are unknown at this time.

Technical Deficiencies:

_None.

Related Issues:

None.

Additional Information: ' .

A

Committee Subatitute -- Statement of Substantial Changes:
(Summarizing differences between the Committes Substitute and the prior version of the bill.y

CS by Commerce and Tourism on March 29, 2011:

The CS makes several technical changes, including:

e Adding specificity to the exclusion of nonbasic service from PSC jurisdiction to
include “‘comparable services™;

e Removing a reference to “pole attachment rates” as an example of a barrier to entry;

e Removing a proposed repeal to s. 364.015, F.8., which authonz.es the PSC to obtain

an injunction to enforce its rules and orders;

e Adding a provision to state that a competitive local exchange company can
interconnect with another local company to transmit and route voice traffic between
both companies regardless of the technology used and directs the PSC to give the
competitive local exchange company all substantive and procedural rights available
under the law; and

¢ Restoring language that was inadvertently deleted from the paragraph, which
addressed employee personal information that is considered to be “proprietary
confidential business information™ and exempt from public records.

CS by Communications, Energy, and Public Utilities on March 21, 2611:

The committee substitute: retains PSC authority to recover travel costs; retains definitions
relating to operator services; and retains the current requirement that ali providers have
access to local telephone numbering resources and assignments on equitable terms.
Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bili’s introducer or the Florida Seaate.
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Summary:

This bill provides for the retail deregulation of wireline telecommunication services by repealing
the statutes that:

e Requirs price regulation.

e Require companies to provide & flat-rate pricing option for basic local telecommunications
service.

e Prohibit charging any price other than that In the scheduled rate tariff.

e Authorize the Public Service Commission (commission) to engage in specified consumer
protection activities.

e Maintain the role of the commission in resolving wholesals disputes between service
providers.

The bill substantially amends the following sections of the Florida Statutes: 364.01, 364.011,
364.012, 364.0135, 364.02, 364.04, 364.10, 364.16, 364.163, 364.183, 364,33, 364.335,
364.3375, 364.385, 364.336, 196,012(6), 199.183(1)(b), 212.08(6), 290.067(8), 350.0605(2),
364.105, 364.32, and 489.103(5).
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The bill repeals the following sections of the Florida Statutes: 364.025, 364.0251, 364.0252,
364.051, 364.052, 364.037, 364.058, 3164.059, 364.06, 364.063, 364.07, 364.08, 364.15, 364.161,
364.162, 364.185, 364.19, 364.27, 364.337, 364.3376, 364.3381, 364.3382, 364.339, 364.345,
364.37, 364.501, 364.503, 364,506, 364.507, 364.508, 364.515, 364.516, 364.601, 364.602,
364.603, and 364.604.,

. Present Sltuation:
Chagter 364, F.S,, provides for regulation of wireline telecommunications companies.

Local Exchange Telecommunications Service

Section 364.02, F.S., defines “basic local telecommunications service,” or basic service, as
voice-grade, single-line, flat-rate residential loeal exchange service that provides dial tone, local
usage necessary to place unlimited calls within a local exchange area, dnal-tone multi-frequency
dialing, and access to the following: emergency services, such as “911,” all locally available
interexchange companies, directory assistance, operator services, relay services, and an
alphabetical directory listing. For a local exchange telecommunications company,' the term
includes any extended area service routes, and extended calling service in existence or ordered
by the commission on or before July 1, 1995. “Nonbasic service” is defined as any
telecommunications service provided by a local exchange telecommunications company other

. than a basic local telecommunications service, a local interconnection arangement, or a network

. access service, Any combination of basic service along with 2 nonbasic service or an unregutated
service is nonbasic service,

Yniversal Service

- Section 364,025, F.8,, provides for universal service, deflned as “an evolving level of access to
telecommunications services that, taking into account advances in fechnologies, services, and
market demand for essential services, the commission determines should be provided at just,
roasomable, and affordable rates to customers, including those in rural, economically
disadvantaged, and high-cost areas.” To provide this level of service, each local exchange
telecommunications company was required to furnish basic local exchange telecommunications
service within a reasonable tirne period to any person requesting such service within the
company’s service territoty until January 1, 2009. This “carrier-of-last-resort” obligation has
now cxpired by the terms of the statute.

Price Regulation of Local Exchange Telecommunications Companies

Section 364,051, F.S,, provides for price regulation of logal exchange telecommunications
companies.

! Section 364.02(8), F.S., defines the term “local exchange telecomumnications company” to mean any company cettificated
by the commission to provide local exchangs telecoramumications service In this state on or before June 30, 1995. Basically,
this means all wireline telephone companles certificated, or authorized o act in this stafe, prior to deregulation.
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Basic Service

The statute requites & flat-rate pricing option for besic local telecommunications service, A
company may, with 30 days’ notice, adjust its basic service revenues once in any 12-month
period in an amount not to exceed the change in inflation less 1 percent, upon specified
conditions being met. These conditions are: 1) if it is determined that the level of competition
justifies the elimination of price caps In an exchange served by a company with less than 3
milfion basic local telecommunications service access lines in service, or 2) at the end of § years
for any company. If any company, after January 1, 2001, believes that the level of compexition
Justifies the climination of any form of price regulation, the company may petition the
Legislature for that elimination.

In addition to this method for increasing prices, any company that believes circnmstances have
changed substantially enough to justify any increase in the rates for basic local
telecommunications services may petition the commission for a rate increase. The commission
may grant the petition only after a compelling showing of changed circumstances.

Nonbasic service

Each company may set or change the rate for esch of its nonbasic services on one day’s notice.
The price incresse for any nonbasic service catagory cannot not sxceed 6 percent within a 12-
month period until there is another entity providing local telecommunications service in that
exchange area; at that time, the price for any nonbasic service category may be increased in an
amount not to exceed 10 percent within a 12-month period, and the rate is presuraptively valid.
However, the price for any service that was treated as basio service before July 1, 2009, cannot
be increased by more than the amount allowed for basic service.

The statute also provides the commission with continuing regulatory oversight of nonbasic
services for purposes of preventing crogs-subsidization of nonbasic services with revenues from
basic services, and ensuring that all providers ars treated fabily in the telecommunioations
market. The price charged to a consumer for a nonbasic service must cover the direct costs of
providing the service.

Small Loeal Exchange Telecommunications Companies

Section 364.052, F.S., pravides for regulation of small local exchange telecommunications
companies, defined as a local exchange telecornrunications company certified by the
commission prior to July I, 1995, which had fewer than 100,000 access lines in service on thet
date, The statute requires the commission to adopt streamlined procedurcs for regnlating these
companies that minimize the burdens of regulation with regerd to audits, investigations, service
standards, cost studies, reports, and other matiers. The commission is anthorized to establish only
those procedures that are cost-justified and are in the public interest, so that universal service
may be promoted.

These companies rerpain under rate of refurn regulation. However, the statute provides that a
compuany may, at any time after January 1, 1996, clect to be subject to the price regulation
provided in s, 364.051, P.S.
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Any competitive focal exchange telecommunications company competing within the territory of
any smail local exchange telecommunications company must do so on an exchange-wide basis
for the provision of flat-rated, switched residential and business local exchange

‘telecommunications setvices in il exchanges in which they elect to serve, unless the commission

determines otherwise. However, if a small local exchange telecommunications company elects to
be subject to price regulation, or if it provides cable television programming services, a
certificated competitive local exchange company may provide services within the territory of the
electing company.

Conpection of Lines and Number Portability

Section 364.16, F.S,, relating to connection of lines and number portability, authorizes the
cotmission to require line connections and transfer of telecommunications service whea it finds
that such connecifons between any two or more Jocal exchange telecommunications companies
can reasonably be made arid efficient service obtained and that such connections are necessary.

Each competitive local exchange telecommunications company must provide access to, and
interconnection with, its telecommunications sexvices {o any other provider of focal exchange
telecommunications services requesting access and interconnection at nondiscriminatory prices,

terms; and-conditions:- If the parties-are unable to negotiate mutually acceptable prices, terms,. - - --

and conditions after 60 days, either party may petition the commission to determine the prices or
terms. Each local exchange tslscommunications company must provide access to, and
interconnection with, its telecommunications facilities to any other provider of focal exchange
telecommunications services requesting such socess and interconnection at nondiscri

prices, rafes, terms, and conditions established by the procedures set forth in 5. 364.162, F.5.

The statute also requires that temporary means of achieving telephone number portability be
established no later than January T, 1996. Each local exchange service provider must make
necessary modifications to allow petmanent pottability of local telephone nambers between
certifioated providers of local exchange service as soon as reasonably possible after the
development of national standards. -

Certificate of Necessity

Section 364.33, F.S,, relating to certificates of necessity, provides that, with certain exceptions, a
person may not begin the construction or operation of any teleconuyunications facility for the
purpose of providing tefecommunications services to the publio or acquire owaership or control
in any facility in any manner without prior commission approval. Section 364.335, F.8,, relating

. to application for a certificate of necessity, requires each applicant for a certificate to do the

foilowing.

¢ Provide all information required by rule or order of the commission, which may inciude a
detailed inquiry into the ability of the applicant to provide service, a detailed inguiry into the
territory and facilities mvolved, and & detailed inquiry into the existence of service from
other sources within geographical proximity to the territory applied for.
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.

¢ File with the commission schedules showing all rates for service of every kind furnished by it
and all rules and contracts telating to such service.

¢ File the application fee required by the commission in an amount not to exceed $500.

e Submit an affidavit that the applicant has given proper notice of its application.

Tf the commission grants the requested certificate, any person who would be substantially
affected by the requested certification may, within 21 days after the granting of such certificate,
file a written objection requesting a hearing. Also, the commission may hold a hearing on its own
motion to determine whether the grant of a certifioate is in the public interest,

Deregulation

Deregulation of the wireline telecommunications industry began in Florida in 1995, At that time,
wireline voice communication services were only being offered by the incumbent local exchange
companies, New providers could enter the market by three methods: a purchase end resale of a
portion of an incumbent’s systeras and services; a loase of some of these systems; or construction
of their own systems. With deregulation, various statutory protections were enacted for
consumers and new matket entrants, including requirements for a universal service fund, the
cartier-of-last-resort obligation of each incumbent, and a rate structure that encourages
competition while protecting all parties. As the market developed, changes were made to these
and other statutes to provide further encouragement for competition and to continue or expand
protections.

In spite of these changes, little competition developed until improvements in technology aflowed
the transmission of different types of communications services (voice, video, and data) on one
delivery system. As these technologies converged, service providers began to offer bundled
services, providing all three types of communications setvices to a customer on one network,
with one contract and ane price, This became the standard indusiry practice for providers that
had traditionally provided only one form of communication service, ¢ither voice, video (czble),
or data (Internet). With this convergence, additional statutory changes became necessary, notably
further deregulation of wireline voice communication and changes to its rate structurs, the
creation of a state system for obiaining a franchise for video services to replace local franchises,
and the deletion or repesl of provisions that became obsolets or unnecessary.

Effect of Proposed Changes:
Section 1 names the act the “Regulatory Refonn Act.”

Section 2 amends 5. 364.01, F.8,, to delete language directing the Public Service Commission to
exercise its exclusive jurisdiction to:

» Protect the public health, safety, and welfare by ensuring that basic local telecommunications
services are available to all consumers in the state at reasonable and affordable prices.

¢ Encourage competition through flexible regulatory treatment among providers of

' telecommunications services in order to ensure the availability of the widest possible range
of consumer choice in the provision of all telccommunications services.
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o Protect the public health, safety, and welfare by ensuring that monopoly services provided by
telecommunications compzanies continue fo be subject to effective price, rate, and service
regulation.

o Promote competition by enconraging innovation and investment in tslecommunications
markets and by allowing a trensitional period in which new and emerging techniologies are
subject to a reduced leve] of regulatory oversight.

s Encourage all providers of telecommunications services to introduce new or experimental
telecommunications services free of unnecessary regulatory restraints.

¢ Rliminate any rules or regulations which will delay or impair the transition to competition.

» BEnsure that all providers of telecommunications services are treated fairly, by preventing
anticompetitive behavior and eliminating unnecessary regulatory restraint.

* Recognize the continuing emergence of @ competitive teleccommunications environment
through the flexible regulatory treatment of competitive telecommunications services, where
appropriate, if doing 30 does not reduce the availability of adequate basic locel
telacommunications service to alf citizens of the state at reasonable and affordable prices, if
competitive telecommunications services are not subsidized by monopoly
telecommuniocations services, and if all monopoly services are avaifable to all competitors on
a nondiscriminatory basis.

¢ Continue its historical role as a surrogate for competition for monopoly services provided by
local exchange telecornmunications companies.

Sectlon 3 amends s. 364.011, F.S., which provides exclusions for certain telscommunications
services from commission jurisdiction. The bili adds to the list of exempt services both basic
services and nonbasic services, including compavable services offered by any
telecommunications company.

Section 4 amends 5. 364.012, F.8., to change the term local exchange carrier 1o local exchange
telecommunications company, presumably to distinguish telecommunications companies from
other voice service providers. :

Section 5 amends s. 364.0135, F.S., to create a definition for the term “sustainable adoption” of
broadband services, meaning the ability for communications service providers to offer broadband
services in all areas of the state by encouraging adoption and utilization levels that aliow for
these services to be offered in the free market absent the need for governmental subsidy.

Section 6 amends 5. 364.02, F.5, providing definitions, to:

s Delete from the tist of services included in the definition of “basic local telecommunications
service” the providing an alphabetical directory listing.

@ Delete the definitions of the term “monopoly service.”

& Delete the existing definition of tie term “VoIP” and replace it with a detailed definition of a
system that enables real-time, two-way voice communications using Internet Protocol, using
a broadband connection, and permitting users generally to place and receive calls on the
public switched telephone networl.

¢ Exclude fiom the definition of “telecommunications company” an operator services provider,
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Section 7 repeals s. 364.025, F.§., relating to universal service.

Section 8 repeals s, 364.0251, F.S., which requires, as a part of dereguistion, that by January 1,
1996, all companies providing local exchange telecomsmunications services provide information
on competition to their customers in the form of a bill insert.

Section 9 repeals s. 364.0252, .8, whiob requires the commission to inform consumers of their
rights as customers of competitive telecommunications services and to assist customers in
resolving any billing and service disputes that customers are unable to resolve directly with the
compatty. This statute also authorizes the commission to require all telecommunications
companies providing local or long distance telecommunications services to develop and provide
information to customers, including informing consumers of availability of the Lifeline and
Link-Up Programs for low-income households and alerting consumers to how they can avoid

' having their service changed or unauthorized charges added to their telephone bills.

Section 10 amends 5. 364.04, F.S., which requires every telecommunications company to publish
its rates and tolls through electronic or physical means. The bill specifics that the commission

has no jurisdiction over the content, form, or format of the schedule. The bill also provides that

the section does not apply to rates, terms, and conditions established pursuaiit to Jederal 18w on

interconnections. Finally, it provides that ch. 364, F.S., does not prohibit 2 telecommunications
company from: contracting for different rates; offering services not included in the published
schedule; or meeting competitive offerings.

Section 11 repeals s, 364.051, F.S., which provides for price regulation of local exchango
telecommunications compandes.

- Bection 12 repeals 5. 364.052, F.S,, which provides for regulation of small local exchange

telecommunications companies.

Section 13 repeals 5. 364.057, .S, which allows the commission to approve experimental or
transitional rates it determines to be in the public interest for any telecommunications company
10 test marketing strategies,

Section 4 repeals s. 364.058, F.8,, which anthorizes the commission to conduct & limited or
expedited proceeding to consider and act upon any metler within its jurisdiction, upon petition or
its own motion. This statute also requires the commission to implement an expedited process to
facilitate the quick resolution of disputes between telecommunications cornpanies.

Section 15 repeals 5. 364.059, F.S., which provides procedures for seeking s stay of the effective
date of & price reduction for a basic local telecommunications service by a company that has
elected to have its basic local telecommunications services treated the same as its nonbasic
services.

Section 16 repsals s, 364.06, F.S., which provides that, when companies have agreed to joint
rates, tolls, contracts, or charges, one company must file the rate tariff and that, if each of the
others files sufficient evidence of concurrence, they do not have to file copies of the rate tariff,
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Section 17 repeals s. 364.063, F.S., which requires that the commission put in writing any order
adjusting general increases or reductions of the rates of a telecommunications company within
20 days after the official vote of the commission. This statutes also sequires the commnission to
mail, within that 20-day period, a capy of the order to the cletk of the circuit court of zach
county in which customers are served who are affected by the rate adjustment.

Section 18 repeals 5. 364.07, F.8., which requires every telecommunications company to file
with the commission a copy of any contract with any other telecommunications company or with
any other entity relating in any way to the construction, maintenance, or ussof a
telecommunications facility or sexrvice by, or rates and charges over and upon, any such
telecommunications faoility. The statute also authorizes the commission to review and to
disapprove contracts for joint provision of intrastate interexchange service.

Section 19 repeals 5. 364.08, F.5., which makes it unlawful for a telecommunications company
to charge any compensation othor than the charge specified in its schedule on fils or otherwise
published and in offect at that time.

Section 20 amends s. 364.10, F.8,, to delete an existing prohibition against undue advantage or
preference. Tt also deletes an existing prohibition against increasing the residential basic local
telecommunications service rate, as authorized by s. 364,164, R.S, of any local exchange
telecommunications company customes receiving Lifeline benefits, under certain conditions.
Section 364,164, F.S., was repealed in 2007,

Section 21 repeals 5. 364.15, F.5., which authorizes the commission to order that repairs,
improvements, changes, additions, or extensions be made in any telecommunications fecility
when it finds that these changes caght reasonably to be made, in onder to promote the security or
convenience of the public or employees or in order to secure adequats service or facilities for
basic local telecommunications services.

Section 22 amends s, 364,16, F.S., relating to connection of lines and mumber portability. The
bill preserves the cument requirement that all providers have access to local telephone numbering
resources and assignments on equitable terms, It deletes all other existing provisions on sccess,
except to poles, and replaces them with the following provisions.

e Upon request, the commission is required to arbitrate and enforce interconnection agreements
pursuant to 47 U.S.C. ss. 251 and 252 and the Federal] Communications Commission’s orders
and regulations implementing those sections.

e The commission is authorized to resolve disputes among carriers concerning violations of
this chapter and under the authority conferred by federal law to resolve such disputes,
including, but not limited to, federal law addressing resale of services, local interconnection,
inbundling, number portability, dialing parity, access fo rights of way, access to poles and
conduits, and recipracal compensation.

¢ However, this section does not confer jurisdiction on the commission for matters that are
exempt from commission jurisdiction under ss. 364.011 and 364.013, F.S.

Additionatly, the bill specifically provides for competitive focal exchange telecornmaunications
companies to interconnect with Jocal exchange telecommunications companies.
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The bill prohibits z telecommunications company from knowingly delivering fraffic for which
terminating access service charges would otherwise apply through a local interconnection
arrangement without paying the appropriate charges for the terminating access service. Any

perty having a substantial interest may petition the commission for an investigation of any
suspected violation of this subsection. If any telecommunications company knowingly violates
this subsection, the commission has jurisdiction to arbitrate bona fids complaints arising from the
Tequirements of this subsection and shall, upon such complaint, have access to ali relevant
customer records and accourds of any telecommmications compeny.

The commission is directed to adopt rules to prevent the vnauthorized changing of a subscriber’s
telecommunications service which must:

o Be consistent with the Telecommunications Act of 1996.

s Provide for specific verificalion methodologies.

s Provide for the notification to subscribers of the ability to freeze the subscriber’s choice of
cariers at o charge,

s Allow for a subscriber’s change to be considerad valid if verification was performed
congsistent with commission rules.

¢ Provide remedies for violations of the rules.

s Allow for the imposition of other penalties available under this chaptor.

The commission must resolve on an expedited basis any complaints of anticompetitive behavior
conoerning a Jooal preferred carrier freeze. The telecommunications company that is asserting
the existence of a focal preferred carries fresze has the burden of proving through competent
evidence that the subscriber did in fact request the freeze.

Upon petition, the commission may conduct a limited or expedited proceeding to consider and
act upon any matter under this section, The commission must determine the issuces to be
considered during such a proceeding and may grant or deny any request to sxpand the scope of
the proceeding to include other matters. The commission must implement an expedited process
to facilitate the quick resclution of disputes between telecommunications companies which must,
to the greatest extent feasible, minimize the time necessary to reach a decision on a dispute. The
commission may Kmit the use of the expedited process based on the number of parties, the
number of issues, or the complexity of the issues. For any proceeding conducted pursuant to the
expedited process, the commission is required to maks its determination within 120 days after a
petition is filed or a motion is made. The commission must adopt rules to administer these
requirements.

Section 23 repeals s. 364.161, 1.8, which requires each local exchange telecommunications
compary, upon request, to unbundle all of its network slements, the network features, functions,
and capabilities, including access to signaling databases, systems and routing processes, and
offer them to any other telecoramunications provider requesting such features, funciions or
capabilities, and sell those elements for resale to the extent technically and economically
feasible. Under the bill, this will now be addressed in 3. 364.16, B.S.
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Section 24 repeals s. 364,162, B.S., which allows a competitive local exchange
telecommunications company 60 days from the date it is certificated to negotiate with a local
exchange telecommunications company mutually acceptable prices, terms, and conditions of
interconnection and for the resaie of services and facilities. Under the bill, these provisions are
addressed in s. 364.16, F.S.

Section 25 amends s. 364,163, F.S,, 1o make conforming changes.

Section 26 amends s. 364.183, F.S,, to delete existing commission authority to have access to
certain types of records of a local exchange telecommunications campany’s affilisted companies,
including its parent company, and to require a telecommunications company to file records,
reports, or other data and to retain such information for a designated periad of time.

Section 27 repeals s. 364.185, F.S,, which authorizes the commission to, during ali reasonable
hours, enter upon any premises occupied by any telecommunications comipany and set up and
use thereon all necessary apparatus and appliances for the purpose of making investigations,
inspections, examinations, and tests. :

Section 28 repeais 8. 364.19, E.S., which authorizes the commission to regulate the terms of
telecommunications service contracts between telecommunications companies and their patrons
through use of reasonable rules.

Section 29 repeals s, 364.27, .., which requites the commission to investigate all interstate
rates, fares, and charges for or in relation to the transmission of messages or conversations where

" any act relating fo the transmission of messages or conversations takes place within thia state and

when it appeass to violate The Communications Act of 1934.

Section 30 amends s. 364.33, F.S,, relating to certificates of necessity, to prohibit aay person
from providing telecommunications services to the public without a certificats of necessity ora
certificate of authority. The bill prohibits the comimission from issuing any new certificates after
Tuly 1, 2011, but provides that existing certificates remain valid. A certificate may be transferred
ta the holder's parent company or an affiliate or another person holding a cestificate of necessity
or authority, its parent company, or an affiliatc without prior approval of the commission by
giving written notice of the transfer to the commission within 60 days after the completion of the
transfer, The transferes assumes the rights and obligations confarred by the certificate.

Section 31 amends s. 364,335, F.5,, relating to application for a certificate of necessity, to
replace provisions relating to ihe informetion an applicant is required to provide the commission
with the following information requirements.

e The applicant's official name and, if different, any name under which the applicant will do
business.

e The street address of the principal place of business of the applicant.

e The federal employer identification number or the Department of State’s document number.

o The name, address, and telephone number of an officer, partner, owner, member, or manager
as a contact person for the applicant to whom questions or concerns may be addressed.
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o Information demonstrating the applicant’s managerial, technical, and financiat ability to
provide telecommunications service, including an attestation to the accusacy of the
informetion provided.

The bill requires that the commission grant a certificate of authority to provide
telecommmnications service upor: a showing that the spplicant has sufficient technical, financial,
and managerial capability to provide such service in the geographic area proposed to be served.
The applicant must ensure continued compliance with applicable business formation,
registration, and taxation provisions of law.

The bill also deletes all current provisions relating to hearings.

Section 32 repeals s. 364.337, F.S,, which provides for certification of a competitive local
exchangs telecommunications company prior to Januaty 1, 1996. The statute also requires that a
competitive local exchange telecommunications company provide a flat-rate pricing option for
basic local telecommunications services and that the service include access to operator services,
“011* services, and relfay services for the hearing impaired.

Section 33 amends s. 364.3375, B.S., to delete a provision allowing a pay telephone provider to
charge a rate equivalent to the local coin rate of the local exchange telecommunications company
and a provision prohibiting a pay telephone provider from obsaining ssrvices from an operator
service provider unless the operstor servics provider has obtained a certificate of public
convenience and necessity. '

Section 34 repeals s, 364.3376, F.S., which provides for operator services. The statute prohibits
providing operator services without first obtaining a certificate of public convenience and
necessity. The statute provides that all intrastate operator service providers are subject to the
jurisdiction of the commission, must render services pursuant to prioe schedules, and must mest
prescribed requirements.

Sectlon 35 repeals s, 364.3381, F.S., which prohibits cross-subsidization, which is the sale of
nonbasic telecommunications service below cost by use of subsidization from rates paid by
cugtomers of bagic services,

Section 36 repeals s, 364.3382, F.8., which requires a Jocal exchange telecommunications
company to advise each residential customer of the least-cost servics available to a residential
customer when the customer initially requests service and to annually advise cach residential
customer of the price of each service option selected by that customer.

Section 37 repeals s. 364.339, F.8., which provides the commission with exclusive jurisdiction
to authorize the provision of any shared temant service which duplicates or competes with local
service provided by an existing local exchange telecommunications company and is furnished
through a common switching or billing arrangement to tenants by an entity other than an existing
Tlocal exchange telecommunications company.

Section 33 repeals 5. 364.345, F.8., which requires each telecommunications company to provide
adequate and efficient service to the territory described in i1 certificate within a reasonable time.
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The statute also prohibifs, in general, a telecommunications company from selling, assigning, or
transferring its certificate or any portion thereof without a determination by the commission that
the proposed sale, assignment, or transfer is in the public interest and the approval of the
cammission.

Section 39 repeals s. 364,37, F.8,, which authorizes the commission to make any order and
presoribe any terms and conditions that are just aud reasortable if any person, in constructing or
extending a telecommunications facility, unreasonably interferes or is about to unreasonably
interfere with any telecommunications facility or service of any other person, or if a controversy
arises between any two or more persons with respect to the territory professed to be served by
each,

Section 48 amends 3. 364.385, IS, to delete ell references to the effects of the original
deregulation act on certificates, rates, proceedings, and orders prior to January 1, 1996, the
effective date of that act,

Section 41 emends 5. 364.386, F.8., to make conforming changes.

Section 42 repeals 5. 364.501, F.S., which requires all telecommumications companies with
underground fiber optic facilitics to operate their own, or be a member of a, one-call cable
location notification system providing telephone numbers which are to be called by excavaling
contractors and the generat public for the purpose of notifying the telecommunications company
of such person’'s intent to engage in excavating or any other similar work.

Section 43 repeals 5. 364.503, F.S., which requires a local exchange telecommunications
company or a vable television company which is merging with or acquiring an ownership interest
of grester than 5 percent in the other fype of company to give 60 days’ notice to ths commission
and the Department of Legel Affairs of the Office of the Attorney General.

. Secfions 44 through 48 repeals ss. 364.506 through 364.516, F.S. Section 364.506, F.S, titles
these sectlons, which make up Part IE of chapter 364, the Education Facilities Infrastructure
Improvetnent Act. Section 364,507, F.S, provides legislative findings and intent. Section
364.508, F.S., provides definitions. Section 364.515, F.8., provides for finding of advanced
telecommunications services by submitting a technology-needs request o the Department of
Management Services no later than July 1, 1997. Sectlon 364.516, F.S,, provides for penalties.

Sections 49 through 52 repeals s3. 364,60 through 364.604, F.S. Section 364.601, F.S,, titles
these sections, which make up Part 1l of Chapter 364, the Telecommunications Consumet

. Protection Act. Section 364,607, F.S., provides definitlons. Section 364.603, F.S., requires the
commission to adopt rules to prevent the unauthorized changing of a subscriber’s
telecomnnnications service. Section 364.604, P.S8., establishes requirements for the content of a
customer's bill; provides that a customer is not liable for any charges for telecommunications or
mformation services that the customer did not order or that were not provided; requires every
billing party to provide a firee blocking option to a customer o block 900 or 976 telephone calls;
and prohibits a billing party from disconnecting a customer’s Lifeline local service if the
charges, taxes, and fees applicable to basic local exchange telecomsmunications service are paid.
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Sections 53 through 60 amends ss. 196.012(6), 199.183(1)(b), 212.08(6), 290.007(8),
350.0605(3), 364.105, 364.32, and 489,103(5), F.S., to conform statutory cross-references.

Section 61 provides an effective date of July 1, 2011,
IV.  Constitutiona lesues:

A

Municipality/County Mandates Restrictions:
None.

Public Records/Open Mestings Issues:
None.

Trust Funds Rastrictlons:

None.

V. Fiscal impact Statement:

A

Tax/Fee Issues;
None.
Private Sector Impact:

Wireline telecommunication customers will no longer be protected by the Public Service
Commission economic regulation, but may benefit from greater competition among
intermodal service providers. Customers also will no longer have a statutory right to a
flat-rate priving option for basic local telecommunications service.

Govemment Sactor Impact:

Section 364.336, E.S., provides for talecommunications regulatory assessment fees
(RAF). Every six months, each telecommunications company licensed or operating under
ch, 364, F.S., must pay 1o the Public Service Commission a fec that may not exceed 0.25
percent annually of its gross operating revenues derived from intrastate business. The
commission is required to establish and assess a minitnum fee in an amount up to $1,000.
The minimum amount may vary depending on the type of setvice provided by the
tolecommunications company, and must, to the extent practicable, be related to the cost
of regulating that type of company.

This bill provides that the commission will no fonger be engaged in economic regulation
of the retail wireline telecommunications industry or in related consumer protection. As
a result, the commission will have to reassess the amount of RAF collected and,
consequently, a staffing reduction as follows.
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FY 11-12 FY 12-13 FY 13-14
FTE |TFSavings |FTE | XFSavings | FTE | TF Savings
(1L.0) (13.0) {13.0) -
Recurring {$703,659) ($807,378) ($807,378)
Notirscurring ($42,296) ~ ($7.796) 30
Total (11.0) (3745,955) | (13.0) | (5815,174) | (13.0) |  ($807,378)
VL.  Technical Defictencles:

Vil

Vil

None.

Related [3sues:

None.

Addliional Information:

Committes Substitute ~ Statement of Substantial Changes: .
{Summarizing differences between the Committes Substitute and the prior version of the bill)

A

CBS by Commerce and Tourism on March 29, 2011:

The CS makes several technical changes, including:

o Adding specificity to the exclusion of nonbasic service from PSC jurisdiction to
include “‘comparable services™;

¢ Removing a reference to “pole attachment rates” as an example of a bacrier to entry;

s Removing a proposed repeal to s. 364,015, F.S., which anthorizes the PSC to obtain

an injunction to enforce its rales and orders;

¢ Adding a provision 0 state that a competitive local exchange company can
interconmesct with another focal company to transmit and route volee traffic betwoen
both companies regardiess of the technology used and directs ths PSC to give the
competitive local exchange company all substantive and procedural rights available
under the law; and

¢ Restoring language that was inadvertently deleted from the paragraph, which
addressed employee personal information that is considered to be “proprietary

confidential business information” and exempt from public records.

CS by Communications, Energy, and Public Utilities on March 21, 201):

" The commitice substitute: retains PSC authority to recover travel costs; retains definitions

relating to operator services; and retains the current requirement that all providers have
access to local telephone numbering resources and assignments on equitable terms,

Amendments:

None,

This Senate Bill Analysis doss not reflsct the intent or officiel position of the hill’s introducer of the Flozrida Senate.
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EINAL BILL ANALYSIS

BILL #: CS/CSHB 1231 FINAL HOUSE FLCOR ACTION:
1M0Y's 4N's
SPONSOR: Reps. Horner, Williama, A., and athers GOVERNOR'S ACTION: Approved

COMPANION BILLS: CS/CS/SE 1524

SUMMARY ANALYSIS

CS/CSMHB 1231 passed the House on April 20, 2011. The bill was approved by the Governor on May §, 2011,
chapter 2011-36, Laws of Florlda, and becomas sffectiva July 1, 2011, The biil revises statutory provisions
governing the regulation of tslacammunications services.,

Flarida's regulatory framework for local telephone setvice, or “Jocal exchange service,” is codified In Chapter 364,
F.S. This chapter establishes the Public Service Commission’s {"'PSC") jurisdiction to raguiale
telecommunications servicas. '

In 1995, the Lagislatre openad local telephone markets to compelition on January 1, 1996. The 1995 law
allowed an nocumbent looz] gxchange caompany to elect "price reguiation” instead of traditional rate-of-retum
reguiation, making it subject to price caps on basic service and nonbasic service. This faw retained the PSC's
Jurisdiction over service quality issues and granted i rew authority o address consumer issues In the transition to
a sufficiantly compeatitive market. After changes o the law in 2008, local exchange companies remain sublect lo
the price-regulation scheme adoptad in 1995, with slight modifications to the caps, though orly basic service is
now subject to service quality oversight by the PSC. According fo the PSC, approximately four percent of local
service customers are considered basic service customers now.

‘The bill repeais and aubstantially amends sevaral secllons of Chaptar 364, F.S., to do the following:

s Remove the PSC's regulatory ovarsight of basic local telscommunications service and nonbasic service,
‘Including service quality and price regulation.

s Ramove the PSC's regulatory oversight of intrastate Interexchange servicas, operator sarvices, and
shared tenant services. '

v Remove the PSC’s authority to pravide cartain consumer education materials and to adopt rules

- conceming cartain bifling practices.

e Promota the adoption of broadband services without the need for government subsidies.

e Consoliiate existing provigions related to the PSC's oversight of aarrier-to-camiar relaiionships for

. purposes of ensuring fair and effectiva compelition among fefecommunicalions service providers.

¢ Replace the requirement that telecomm unications servica providers obtain from the PSC 3 certificate of
necessity with a requirement that such providers obfain from the PSC a certificate of authority to provide
service and establish the criterla for obtaining such a certificate. '

¢ Remove rate caps on pay telaphons services.
Delete obsolele languege and make conforming changes.

The bill will allow for a reduction in expenditures for the PSC as a result of removing several componernts of the
PSC's regulatory aversight of talecommunications services. Specifically, the PSC eslimates elimination of 11
FTE positions In FY 2011-2012 and an additiona! 2 FTE posfions in FY 2012-2013, with a comesponding budget
reducton of $745,965 in FY 2011-2012, and $807,373 thereafter. The bill resilires the PSC, through niemaking,
to reduce the regulatory assessment faes used to fund PSC regulation of telecommunications compantas and
services to reflect reduced regulatory costs. The bill will reduse regulatory requirements imposed upon local
exchange companies and compelitive local exchange companles, which will Iikety lead to reduced regulatory
compliance costs and a more campaelitively nsutral regulatory scheme.

This document dovs not reflect the Intent or official pasition of the bill sponsor or House of Represontatives.




1. SUBSTANTIVE INFORMATION
A. EFFECT OF CHANGES:

Background

Regulatory History and Current Law

Florida’s regulatory framework for local telephone service, or “local exchange service,” Is
codified in Chapler 384, F.S. This chapter establishes the Public Service Commission’s (‘“PSC")
jurisdiction to regutata telacommunication services.

In 1995, the Leglsinture found that competition for the provision of tocal exchange servics would
be in the public interest and opened jocal telephone markats to competition on January 1,
1908." Specifically, the Leglslature found that:
. . . the competitive provision of telecommunications services, including iocal
exchange tejacommunications service, is in the public Interast and will provide
customers with freedom of choice, encourage the Infroduction of new
telecormmunicalions services, encourage tschnological innovation, and
encourage investment in telecommunications infrastructure.

‘The law sought fo esiablish a competilive market by granting compatitive local exchange
companies {*CLECs" access 10 the existing telecommunications network. This was
accomplished by requiring: (1) interconneclion between incumbent and competitive local
exchange sarvice providers; and (2) unbundiing and resale of incumbents’ network features,

. functions, and capabiiities on terms negotiatad by the parties or, absent agreement, by the
PSC.2 The law did not impose any form of rate regulation on these new mariest entrants but did
grant the PSC authority to set service guality criteria and resolve service complaints with regard
fo basic focal exchange service offered by these companiea.® The law required incumbent local
exchange companies (ILECs") to serve as camiers-of-last-resort.

In addition, the 1995 law allowed an Incumbent local exchange company 1o elect “price
regulation” instead of traditional rate-of-return regulation, eftectiva the later of January 1, 1996,
or when a competitive company received a certificats to provide local exchange senvics In the
incumbent’a service territory.® Under price regulation, the law capped an ILEC's rates for basic
loeal talecommunications service (defined as flat-rate, single-line residential sarvice) for three to
five years depending on the number of lines served by the company. Upon expiration of the
applicable price cap period, the law permitted the ILEC to adjust its basic service rates once in
any twelve-month period in an amount no more than the change in Inflation lees 1 percent.®
The law provided greater pricing flexdbility for non-basic services (defined as anything other than
basic services) by allowing price increases of up to 6% in a 12-month period untl & competitive
provider began serving in an exchange area, al which tine the price for any nonbasic service

1 (Ch. 95-403, I.O.F.

2 Sections 14-16, ch. 95-403, L.OF.

3 1d. In eddition, the law provided the PSC oversight with respect to these services to ensure "the fair restment of all
telecommunications providess in the telecomruunications marketplace,”

* Section 7, ch. 95-403, L.O.F.

* Sections 9-10, ch. $5-403, L.OF.

S Section 9, ch, 95403, L.OF.
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could be increased up to 20% in a 12-month period. The law contained provisions to prevent
anti-competilive pricing” and mainteined the PSC's authority to oversee service quality.

SIncg ';hat tima, the Legislature has amended Chapter 384, F.S., on several occasions, most
notably:

* in 2003, Hhe Teie-Competition innovation and Infrastructure Act,® among other things,
provided a mechanism to remoave the support for ILECs' haslc local servica rates
provided by intrastate access fees.® The law permitted an ILEC, upon PSC approval, to
talse basic service rates and offset the increased revenues with & reduction in revenues
attributed to reduced intrastate access foes.” This amangement often is referred to as
‘rate rebalancing.” Pursuant to this law, the PSC granted rate rebalancing requests
mede by BellSouth (now AT&T), Verizon, and Embarq, aliowing for stepped changes —
increases in basic service rates and decreases in Infrastate access fees — over a period
of three to four years.™

¢ in 2007, after some of the stepped rate changes authorized by the PSC had hacome
sffective, the Legisiature haited any further changes. As part of the Consumer Choice
Act of 2007, the Legislature terminated the rate rebatancing scheme created i the 2003
law and held rates for basic service and network access service at the levels In effect
immediately prior to July 1, 2007, The law permitted changes to these besic sarvice
retes pursuant to the price regulation scheme adopted in 1898; that is, an ILEC could
adjust its basic service rates onca in any twelva-month period in an amount no more
than the change in infiation less 1 percent.

s in 2009, the Consumer Choice and Protection Act*® mada several changes to the
regulatory framawork for telecommunications services. Among other things, the law
changad the definitions of basic setvica and nonbasic service and removed the PSC's
jurisdiction to address service quality issues for nonbasic service. Basic service was
redefined to include only fist-rate, single-ine residential service. Business class service
and multiHine residential service were no longer identified as basic sarvices. Nonbasic
servica was redefined o include basic service combined with any nonbasie service or
unregulated service. Thue, under the law, customers who received flatrale residential
service in combination with features Ike cali waiting or caller (D, or other services iike
broadband or viieo, were no longer congidered to be basic service customers.

The 2009 law reduced the aliowed price increases for nonbasic services to a maxmum
of 10% in a 12-month period, for exchange areas with at least one competitive provider.
Further, the law exteried the existing basic service price cap to those seivices

T1d

¥ Ch. 2003-32, L.OF.

? Qection 15, ch. 2003=32, L.O.F. Intrastate access fees (referred to as “intrastate switched netwark acoéss sates™ in the taw)
are the rates charged by a local exchange company for other telecommunications companies to originate and terminate
intrastate traffic on iis network. Marastare access fees have historicalfy been higher than similar fees charged for originating
%n?dmminaﬁng intersiate traffic and have sapporied rates for basic service.

' PSC Order No. PSC-03-1469-FOF-TL, issued December 24, 2003, upheld in Cist v, Jaber, 908 So.2d 426 (Fla. 2005). The
PSC denjed Alhel Florids, Ine.’s (now Windstream) petition pursuant to this statute. PSC Order No. PSC-06-0036-FOF-TL,
issued Jamvary 10, 2006. ~
2 gections 10, 12, and 13, ch. 200729, L.OF,

" Ch. 2009~ 226, L.OF,
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reciassified by the law from basic to nonbasic service. The lew did not modify the price
ceps for basic service.

Today, incumbent local sxchange cariers rernain subject to the price regulation scheme
adopted in 1905, as modified In 2009, Only basic service Is subject to service quality aversight
by the PSC. As of January 1, 2008, ILECs #re no jonger required to serve as carriers-of-last-
resort under Florida law.'* Although this state requirement has expired, ILECs remain subject
1o & similar requiremant under federal law.*

Compeitive local exchange carriers ramain subject to minimal PSC regulation. A CLEC
offering basic local services must provide an option for flat-rate pricing for those services. Basic
focal service provided by a CLEC must include access to operator servicas, ‘911’ services, and
relay services for the hearing impaired.” In addition, the PSC may set service quality csiteria
and rest;ive;?ewice complaints with regard to basic local exchange service offered by these
comparniles.

. In addition to local exchange service, Chapter 364, F.S., eslablishes regulatory oversight for
ofher telecommunications services, induding operator senvices, shared tsnant services, and
pay telephone services. Further, the law provides the PSC jurisdiction to address wholesale
{ssues beiwean telecomemunications service providers, oversee implementation of the Lifeline
program in Florida, review certain mergers and acyuisitions involving 1LECs, ceriificate certain

. 8ervice providers wishing to do business in Florida, adopt rules to prevent the unauthorized
changs of a customer's telecommunications service, and address numbering Issues and billing
complaints,

Fiatida daea not regulate the rates and service qualily associated with certaln types of
talecommunications services, In 2005, the Leg!siature explicitly exempted intrastate
interexchange telecommunications sefvices {i.e., intrastate long distance satvice), broadband
services, voice-over-Internet-protocol ('VolP”) sarvices, and wireless telacommunications
services fram PSC oversight, to the extent such oversight Is not authorized by federal law.” tn
2009, the Legiskature re-emphasized these axemptions.

Status of Competition

On August 1, 2008, the PSC issued its Report on the Status of Competition in the
Telecommunications Industry as of December 31, 2007 ("2008 Compatition Raport”). In the
2008 Compefition Report, the PSG found that while service pravided by ILECs was still the
leading telecommunicaiions cholce for Florida households, cable telephony, wireless, and VolP
were gaining mainstream acceptance as altematives.™

On August 1, 2010, the PSC lssued its Report on the Stetus of Compelition in the
Telecommunications Industry as of December 31, 2009 ("2010 Competition Report’). inthe
2010 Compatition Report, the PSC found:

¥ Section 364.025, P.S. (2010)

" Fiorida Public Service Commission presentation to the Florida House of Representatives Committee on Utilitles &
Telecommunications, December 13, 2007, “Telecommunications Carrier-Of-Last-Resort Obligation.”

¥ Section 364.237 (2), B8, (2010)

17 Section 364.337(5), F.8. (2010}

! Section 11, ch. 2005-132, L.OF.

1 2008 Competition Report, p. 9.
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Florida'’s communications market continuss to exhibit competitive characieristics.
Estimates of wireless-only houssholda have increasad from prior years, and in
the most recent raporting period, Florida cable companies expanded the numbar
of VolP cusiomers served, Thesa facts, coupled with continued residentiai
access ine loasea by ILECs, sugggst an active markel for volce communications
services in many areas of Florida.

in the 2010 Competition Report, the PSC noles that since 2001, traditional wireline access lines
for both ILECs and CLECs have declined 38 percent, from 12 million in 2001 to 7.5 million in
Dacember 2009, Resldential access fine lngses account for 4.3 millon of this tolal, and
business access ine losses comprise the remainder, Tha report attributes the decline in
residential access lines primarily to the increase of wireless-only households and Vol services
in lieu of traditional wireline service. The report also attributes a portion of the decline to recent
economic conditlons. Further, the report suggests that bundled pricing packages and the
influencs of senvices such as broadband, video, and mobility on the selection of a voice service
provider are contributing to the teciine.”

According to the PSC's competition report, at least one CLEC reponted providing wireline
residential service in 232 of Fiorida's 277 exchange areas, and al least ons CLEC reported
providing wireline business service in 255 of the 277 exchanges.” Because witeloss and VolP
sarvice providers are not subject to PSC Jurisdiction, the PSC is unable to compel providers of
these services to submit market data for purposes of its report. Thus, wireless and/or VolP
providers may be offering residential or business sarvice in those exchanges where no CLEC
reported providing wireline service.

Propoged Changes

Ti:[e a:ﬁﬂl substantiaily repeals and amends saveral sections of Chapter 384, F.S., 1o do the
following: .
s Remove the PSC's reguiatory oversight of basic local telecommunications service and
nonbasic service, including service quality and price regulation. o
s Remove the PSC's reguiatory oversight of intragtate interesichange services, operator
services, and shared tenant sesvices.
s Removs the PSC's authority to provide certain consumer sducation materials and to
adopt rulas conceming certain biling practices. ,
s Promote the adoption of broadband services without the need for government subsidies.
s Consolidate existing provisions related to the PSC's oversight of carrler-to-camier
relationships for purposes of ensuring falr and effective competition among
telecopmunications service providers.
s Replace the requirement that telecommunicalions service providers obtain from the PSC
a certificate of nacessity with a requirement that such providers obtain from the PSC a
csngmte of authority to provide service and establish the criteria for obtaining such a
cartificate.
s Remove rate caps on pay telaphone services.
s Delete ohsolete language and make conforming changes.

2040 Competition Repont, p. 5.
# 2010 Competition Report, p. 23.
2 2010 Competition Report, Appendix C.
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Each of thesa itema is discussed in greater detail below.

Legisiative intent

Pregent Sifuation

" In fhe 1995 law opening local exchange service markets to competition, the Legisiature

indicated its infent to transition from monopoly provision of such service In Floridato a

competitive market, stating:
The Legislature finds that the competitive proviston of telecommunications
servicas, including local =xchange telscommunications service, is In tha public
interest and will provide customers with freedom of cholce, encourage the
Introduction of new telecommunications service, encourage technological
innavation, and encourage investment in telecommaunications infrastruciure. The
Legisiature further finds that the transition from the monopaly provisicn of local
exchange service to the competitive provision thereof will require appropriate
regulatory oversight to protect consumers and provide for the development of falr
and effective competition, but nothing in this chapter shall imit the avaliability to

_any party of any remedy under state or federal antitrust laws. The Legisiature

further finds that changes in regulations aflowing increased competition in
lalecommunications services coukl provide the occasion for increases in the
telecommunications workforce; therefors, it is in the public interest that
competition in telecommunications services lead to a situation that enhances the
hlgh-technological skills and the economic status of the telecommunications
workfowe

In that law, the Legislature went on to state s intent with respect to the PSC's exercise of
Jurisdiction aver lelecommunications matters. As modified by that law, the current statoement of
intent reads:

The commission ahall exercise its exclusive jurisdiction in order fo: :

{a) Profect the public health, safety, and welfare by ensuring that baslic local
talecommunications services are available to ali consumaers in the stale at
reasonable and affordable prices.

{h) Encourage competition through flexible regulatory freatment among providers
of felecommunications services in order 1o ensure the avallsbiity of the
widest possible range of consumer choice in the provision of all
telecommunications sarvices.

(c) Protect the public health, safety, and walfare by ansuring that monopoly
gervices provided by telecomimunications companies continue to be subject
{o effective price, rate, and service reguiation,

{d) Promuote comgpetition by encouraging innovation and Irwewnent in .

" telecommunications markets and by allowing  transilional period in which
new and emerging tachnologles are subject to a reduced lovel of ragulatory
oversight.

{s) Encouraga all providers of telecommunications services to introduce new or
experimental telecommunicalions services free of unnecessary ragulatory
restraints.

B Ch. 2003-32, L.OF.
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(1) Eliminate any rules or regulations which will delay or impair the transition to

competition

(g) Ensure that.all providers of telecommunications services are lrealed fairly, by

preventing anficompstitive behavior and eliminating unnecessary regulatory
restraint.

(h) Recognize the continuing emergence of a compeétitive telecommunications

U

environment through the flexible regulatory treatment of competitive

" {elecomminications services, where approprisats, If doing so does not reduce

tha availahifity of adequala basic jocal telecommunications sarvice o all
cilizens of the state at reasonable and affordable prices, if competitive
telacommunications services ars not subsidized by monopoly
telecommunications servicas, and if aif monopoly services are available o all
competitors on a nondiscriminatory basis.

Continue lts historical role as a surrogate for competition for monopol;'
services provided by local exchange telecommunications companies,

This intent language is reflected In 8. 384.01, F.S.

Effect of Proposed Changes

The blfl removes most of the legisiative infsnt language identified above, but retalns and

amends one sentence from the existing language. The amended statement now reads:
The Legistature finda that the compstitive provision of telecommunications
sarvices, including local exchange telecommunications gervice, Is In the public
interesi and has provided cusfomers with freadom of chelce, encouraged the
introduction of new telecommunications service, encouraged technological
innovation, and encouraged investment in telecommunications nfrastructure.

The bill's changes to the legisiative intent language in 8. 364,01, F.S., suggest that the transition
o a sufficlently compstitive market has been achleved. The changes also appear (o reflect the
bilPs removal of the PSC's remaining regulatory oversight of local exchange service. Further,
the current languaga in s. 364.01, F.8,, that expresses intent fo ensure that all providers of
telscommunications aesvices are freated falrly, is iransferred to a separate section of law that

Definitions
Present Situation

Secfion 384.02, F.8., provides definitions applicable o Chapter 384. Among other terms, this
section defines the following:
s *Bssic ocal telecommunications service” is defined in subsection (1). Pursuant fo that
definition, basic service must include, amang othsr things, en alphabetical directory
listing (i.e., a phone book).
s “Monapoly service” is defined in subsection (9)
s “VoIP" [s defined in subsection (14) as “voice-over-Intemet protocol as that term is
defined In federal law,"

*id

- expresses the PSC's authoriiy to certain disputes among telecornmunications service providers.
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Effect of Froposed Changes

The biil amenda the definition of baslc local telecommunications sesvice by removing the
provision of an alphabelical directory listing &s an element of basic service. Thus, a company
could chose to continua offering directory fistings, to offer directory listings for a separats
charge, or not to offer directory listings at all. Listings could also be obtained online.

The bill removes the definition of the term *monopoly service.” Because the bill strikes all
instances of the term “monopoly sefvice,” a definition for the term appears unnecessary.

The bill amends the definition of “VoIP* by deleting the general refarence to federe! faw and
replacing it with a more detailed definition that closely tracks federal kaw.

Retall Servicaes Subjsct to PSC Regulation

Present Shiuation

Local Exchange Service Providad by an ILEC

Local exchange service provided by an ILEC s divided into two categories: basic and nonbasic,

“Basic local telecommunicatians service” (or "basic service™) is defined in 8. 364.02(1), F.S,, as
volce-grade, single-line, flal-rate residential local exchange service.” “Nonbasie service” is

defined in s. 384.02(10), F.S., as any telecommunications service provided by a local exchange

telscommunicaiions company other than basic ielecommunications eervice, a local
interconnection service as described in section 384.18, F.S., or a network access service as
described In section 364,163, F.S. In addition, any combination of basic service along with a
nonbasic service or unregulatec service is nonbasic service.®

Pricing for basic service is governad by s, 364.051(2), F.S., which provides that the price for
basic servica may only be increased once in any 12 month period by an amount not to exceed
the change In infla less one percent. In addition, a flat-rate pricing option for basic local
service is required and mandatory measured service (e.g., per minute pricing) for basic local
service may not be imposed.

Pricing and terms for nonbasic service are govemed by s. 364.061(5), F.S. Prices for nonbaslc
services are limited to increases of & percent in any 12 month period whan no compeltitor is
present and 10 percent in any 12 month period if there is a compatitor providing local telephone
service. The price for any service that was treated as basic servica before July 1, 2008, may
not be increased by mote than the amount allowed for basic service. A flat-rate pricing optlon
for mutt-line businass local exchange service is fequired and mandatory measured service for
multHine businéss local exchanga service may not be impesed.

Under s. 384.15, F.S., the PSC, upon complaint or on fs own motion, may direct a local service
provider ta make rapalrs, improvements, changes, additions, or extensions £o its facilities used

ZUnder 5. 366.02(1), .8, basic lacal telecomsunications service must provide dial tone, local usage necessary to place
unlimited calls within g local exchange srea, dual tone nuuliifrequency diafing (i.e., touchtone), and access to emergency
services such as “911," all locelly available interonchange (i.e., long distance) comganies, directory assistance, opecator
services, relay services, and an alphabetical directory listing.

% Seation 366.02(5), F.5.

1 [uflation for the purposs of the section is measured by change in the Gross Domestic Product Fixed 1987 Weights Price

Index.
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in the provision of basic service. The PSC does not have authority ta direct local service
providars o take such actiens with respact to facilities used in the provision of nonbaslc service.
Because many of the same facilities are used to provide both basic and nonbasic service, it
appears that the PSC's authority in this regard extends to most of the facilities of local service

providers,
Special Provisions for Small ILECs

Cunent law provides special procedures for the ragulation of small focal exchangs companles in
s. 984.052, F.S. Smali local exchange companies are defined as ILECs that had fewer than
400,000 access iines In service on July 1, 19952 Pursuant to this law, the PSC has adopted
less stringent reporting requiretments for smal ILECs:

Lacal Exchange Service Provided by a CLEC

Competitive local exchange companies are subject to minimal PSC regulation pursuant 10 8.
364.337, F.5. A CLEC offering basic local services must provide an option for flat-rate pricing
for those sesvices. Basit local service provided by a CLEC must include access to operator
services, ‘911" servicss, and relay servicss for the hearing impaired. In addition, the PSC may
sat service quality criteria and resolve service complainis with regard to basic local exchange
servica offered by these companies. i

Inirastate Interexchange Service

Section 384.02(14), F.S., defines the term “Telecommunications company.” This subsaction
exempts intrastate inlerexchange telecommunications companies™ from the definition but
specifies other provisions of law that apply i such companies, including:
+ Secfion 3684.04, F.S., requiring the publicalion of rate schedules,
= Section 364.10{3)a) and (d), F.S., requiring the publication of schedules providing each
company’s current Lifeline benefits and exemptions.
« Section 384183, F.S., prohibiting such companles from instituting any intrastate
* connection fee or any similarly named fe2,
« Section 364.285, F.S., suthorizing the PSC fo impose certain penalties upon entities
subject ta fts jurisdiction.
» Section 364.501, F.S., requiring each telecommunications company with underground
fiber optic facilities to operate, or ba a member of, 2 one-call cable location notification

system.

s Segction 364.803, F.S., refatad fo the unauthorized changing of a subscriber's
talecommunicationa service.

» Section 384.604, F.S., providing requirements with respect to biling practices.

This subseclion also requires that intrastate interexchange talecommunications companies
provide the PSG with curment contact information as deemed necessary by the PSC.

% Soction 364.052(1), F.8.
* sJnirastate intersnchange telecommunications companies™ are defined in s. 364.02(7), F.5., a3 entities that provide
intrastate interexchange telecommunications sirvice, known more simply &s Intrastate long distance service.
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Pay Telaphone Service

Section 364,3375, F.5., provides that 2 person, except for an ILEC, wishing to provide pay
telephone sarvice must first obtain a cerificale of public convenfence and necessily from the
PSC. In addition, this section mils a pay telsphone sefvice providar's maximum rate for local
coin calls t0 a rate equivalent to the local coin rate of the ILEC in that serving that area. Further,
this section provides that a pay telephons provider shall not oblain services from an operator
sefvice provider unlasa such operstor service provider has obtained a cettificate of public
convenlence and necessity from the PSC,

Operalor Service

Section 364.33786, F.S.. provides that a person, except for an JLEC, wishing to provide operator
service must first obtein & certificate of public convenience and necessity from the PSC. Al
Intrasiate operator sesvice providers are subject to tha PSC's jurisdiction and must render
operator services pursuant to schedules published or filad as required by s. 364.04, Current
law imposes speciiic operational and billing requirements upon operator service providers and
grants the PSC autharity to adopt requirements for the provision of operator services. Further,
the law prohibits an aperator service provider from blocking or preventing an end user's accass
1o the end user's operator service provider of choice, To help enforce this prohibilion, the law
requires the PSC to conduct random, no-nofice compliance Investigations of oparator services
providers and call aggregators operating within the state.

Shared Tenant Service

Section 3684.339, F.3., provides the PSC with exclusive Jurisdiction to authorize the provision of
any shared tenant sarvice which dupiicates or competes with local service provided by an
existing local exchange tefecommunications company aid is fumished through a common
switching or billing arrangsment to tenants by an entity other than an existing local exchange
telecommunications company. Shared fenant service arrangements can occur, for example, in
large cormmercial buildings or complexes. Other shared tenant facilities include airports and
some focal government arrangements. A person wishing to provide shared tenant service must
first obtain a certificate of public convenience and necesalty from the PSC.

Servivas Exempt from PSC Junisdiction

Under 8. 364.011, F.S., the following sanvices are exempt from oversight by the PSC, except to
the exient specified in Chapter 364, F.8., or specifically authorized by federel law: intrasiate
interexchange telecommunications services (..e., intrastate long distance service), broadband
services, voice-over-infemet-protocol ("VolP”) services, and wirelass telecommunications
services.

Funding for Regulation of Telecommunications Service

Section 350.113(3), F.8., provides that each regulated company under the PSC’s jurisdiction
shall pay to the PSC a fee basad upon tha company’s grogs operating revenues, To the extent
practicable, the fee must be related o the cost of regulating each type of regulaled company.

Similarly, s. 364.338, F.8., provides that each telecommunications company kcensed of
operating undsr ch. 364, F.S,, shall pay 2 fee that may not excesd 0.25 percent annually of its
gross operating revenues derived from intrastate business. The PSC, by rule, must agsess a
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minimum fee In en amount up to $1,000 for telecommunications companias. The minimum
amount may vary depending on the typa of service provided by the telecommunications
company, and shall, o the extent practicable, be refated to the cost of regulating such type of
company. These fees are deposited into the Florida Public Service Regulatory Trust Fund,
which is used to fund the operation of the PSC in the performance of the various functions and
duties raquired of it by law.

Cumently, pursuant to Rule 25-4.0181, Florida Administrative Code, the PSC has seta
regulatory assessment fee for telecommunications companies in the amount of 0.0020 of gross
operating ravenues derived from inirastate business (tess any amount paki to another
telecommunications company for the use of any telecommunications netwoerk to provide service
fo its customers). In addition, tha rule sstablishes minimum annual regulatory assessment fees
for the various fypas of service providers as follows: Incumbent Locet Exchange Companies —
$1,000; pay telephone service provider — $100; shared tenant servica provider — $100;
interexchange company - $700; altemative access vendor ~ $600; Competitive Local Exchange
Companies — $800.

Efh Prg

The bill amends . 364.011, F.S., to add the following services (0 the list of services exempt
from PSC jurisdiction:
s Baslc service _
s Nonbasio services of comparable sernvices offered by a telecommunications cormpany
s Operator service

Further, the bl repeals ss. 364.051, 364.052, and 364.337, F.8., eliminating the price regulation
caps for basic and nonbasic service offerad by any ILEC and eliminating the requirements that
a flat-rate pricing option for basic service be offered by any local exchange company and a flat-
rate pricing option for multi-ine business sefvice be offered by an ILEC. Simply put, the bif}
rernoves all regulation of prices for local exchange service.

The biil also repeals s. 364.16, F.S., thus eliminating the PSC's authorily to compel repairs for
purposes of sscuring adaquate service or faciliies for basic service. As a result, the PSC would
not regulate the service quality for any local exchange company.

The bill does not requlre that & local exchange company provide basic service.

The bill amends s. 364.02(14), F.S., to remove the requirement that intrastate inferexchange
telecommunications companies be subject to s, 364.04, 364.10(3)(a) and (d), 364.163,
384285, 364.501, 364.603, and 364.604, F.3. In addition, the bill eliminates the requirement
that these companiss provide the PSC with current conlact information as deemed necessary

by the PSC. The effect of these changas is to ramove the PSC's limited jurisdiction over these

companies.

The bll amends s. 384.3375, F.S., to replace the requirement ihat pay telephone service
providers abtain a certificate of public convenience and necessity with a requirement that such
selvice providess obtain a cerlificate of authority, which is discussed in greater detail below.
Further, the bl elininates the rate cap applicable 1o pay telephone service providers.

The bill repeais 5. 364.3376, F.S., thus eliminating PSC oversight of operator services and
removing any statutory operational and billing requirements from those providers.
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The bill repeals 5. 384.339, F.8., thus eliminating the PSC's jurisdiction over sharad tenant
sefvices,

The bilt removes the exception to PSC jurisdiction over exempt services in Instances where
such jurisdiction Is specifically authorized by federal law, According to the PSC, i has refied
upon this exception as the basis for Its authority to designate wireless camiers in Florida as
*ligible telecommunications carriers,” or “ETCs,” for purposes of receiving support from the
federal universal servico fund (USF). The USF supports Lifelina and Link-up programs for iow-
income customers and expansion of service into high-cost areas. The PSC asserds thatl without
state authority to designate wireleas ETCs in Florida, that authority would default to the Faderal
Communications Commission.

The bill amends s. 364.338, F.S., to require the PSC, through rulemaking initiated by August 1,
2011, to reduce the regulatory assesement fees used (o fund its regulation of
telecormunications companies and services (0 refisct reduced regulatory costs. The reduced
feea must be applied beginning with payments due In January 2012 on revenues for the
praceding 6-month period. The PSC muat consider the regulatory activitiss that are no longer
retuired and the number of staff assigned to those activities, the number of staff necessary to
carry out the reduced level of regulatory responsibilities, reductions in overhead, and reductions
. in direct and indirect costs, The bill requires the PSC to report 1o the Govemor and the

‘Legisiature, on an annual basis begirnning in January 2012, the resllts of Its efforta to reduce
the regulatory assessment fess.

Universal Service

Eresent Situation

Section 364.025, F.S,, establishes the concept of universal service In Florida law, stating:
For the purposes of this section, the term "universal service™ means an gvolving
Tevel of access to telecommunications services that, taking into account
advances in tachnologias, ssrvices, and market demand for essential services,
the commission determines should be provided et just, reasonshle, and
effordable rates to customers, including those in rural, economically
disadvantagad, and high-cost areas. It is the intent of the Legislature that
universal service objectives be malntained after the local exchange market is
opened to competitively provided sesvicas. [t is also the intent of the Legislature
that during this trangition period the ubiguitous nature of the local exchange
telecommunications companies be used to safisfy these objectives.

The law required ILECs to serve as “carriers-of-lastresoi” during this transitions period,
furnishing basic setvice within a reasonabla time period o any perscn requeating the service
within the company’s service teritory. This requirement expired on January 1, 2009. The law
required the PSC 16 adopt an interim universal service mechanism for 2 transitional period not
to exceed January 1, 2009, and required the Legisiature to establish a permanent machanism
by that fime. To date, no parmanent state universal service mechanism has been adopled.

Federal law identifies the goals of universal service as: promoting the availablility of quality
services at Just, reasonable and affordable rates for all consumers; increasing natlonwide
access fo advanced telecommunications services; advanicing the avallabilty of such services to
all consumers, including those in low income, rural, insular, and high cost areas at rates that are
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reasonably comparabie to those charged In wban areas; Increasing access to
telecommunications and acdvanced services in schools, Fbraries and rural health care facilities;

_and providing equitable and non-discrirminatory contributions from all providers of
telecommunications services to the fund supporting universal service programs.™® The Federal
Comimunications Commission {FCC) sstablished four programs to meet these goals: the High-
Cost program; the Low-Income program; the Schools and Libraries program; and the Rural
Health Care program. These programs are funded by the fedarat Universel Service Fund.
Telecommunications providers must contribute to the fund through an assessment on their
intersiate and intemational revenues.

Effect of Proposed Chanues

The bilt repeais s. 364.025, F.&. Most of the section appaars to be ohaolele, as the carrler-of-
last-regort oblgation has expired and tha date for establishing a parmanent universal seyvice
mechanism has passed.

Ut is not clear whether a state definition of universal service is necessary. Currently, there is no
axplict authorily granted to the PSC 10 create an intrastate universal service fund,. Further, a
statulory obligation to provide telscommunications service In the slate does not exdst, but,
acenrding fo the PRC, it is unclear whether thers are areas in the state where only a single
provider Is available or where no providers are available. |n addition, the federaf Universal
Service Fund is currently under raview by the FCC for potential reform. In #s review, the FCC
has sought comments on whether priority for future Universal Sarvice Fund support could be
based on whather states have Intraatale universal service funds.

Cortification of Service Providers

Present Situation

Section 364,33, F.S., provides that, in general, a person may not bagin the construction or
operation of any telecommunicatlons facility for the purpose of providing telecommunications
services to the public or apquira ownership or control in any facility in any manner without prior
PSC approval. This approval comes through a certificate of necessily granted by the PSC.
However, a certificats of necessity or control thereof may be transferred from a person holding a
cerlificate, its parent or an affiliate to anuther person holding a cedificate, its parent or an
affiliiate, and a person holding a certificate, its parent or an affifate may acquire ownership or
control of a telecommunications facility through the acquisition, transfer, or assignment of
maicrity organizational controf or controlfing stock ownership of & person holding a centificate

. without prior approval of the conwnission.

Section 364.335, F.S., establishes the information required from each applicant for a certificate
of necessity, which may include a detadled Inquiry into the ability of the applicant to provide
service, a detalled inquiry into the territory and facilitles involved, and a detailed inquiry into the
existance of service from other sourcas within geographical proximity to the territory applied for.
Further, an applicant must file with the PSC schedules showing ali rates for service of every
kind furnished by it and all nules and contracis relating to such service. An application fee may
raquired by the PSC in an amount not to exceed $500. The applicant must also submit an
affidavit that it has given proper notice of ite application, if the PSC grants the regquested
certificate, any person who would be substantially affectad by the requested certification may,

* pitoiffwww.foggovAveb/tand/universal service/
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within 21 days after the granting of such cerfificate, file a written objection requesting a hearing.
Alzo, the PSC may hokd & hearing on ifs own motion fo determine whether the grantof a
certificete is in the public interest.

Section 384.337, F.8., requires that CLECs and intrastate interexchange telecommunications
service providers obtain a certificate of authority from the PSC. The PSC will grant a cestificate
of authority upon a showing that an applicant hea sufficlent technical, financial, and managerial
capabllity to provide the service in the geographic area it proposes o serve. Section 384.3375,
F.8., requires that pay telaphone service providers obkiin a carlificate of public convenlence
and necessily from the PSC!

Effect of Proposed Changes

The bill amends s. 364.33, F.S., {o provide that either a certificate of necessity or a certificate of
autharity Is required to provide telecommunications sefvice to the public in Florida.*! The bill
provides that the PSC shall ceass to provide ceriificates of necessily after July 1, 2011, though
existing cerfificates of necessity would remain valid. The bill provides that the {ransfer of a
certificate of necassity or authority fram the certificate hoider's parent company or affiliate or to
another person holding a certificate, or its parent company or &ffiliate, may ocour without prior
approval of the PSC, provided that notice of the transfer ia provided o the PSC within 80 days
after completion of the transfer. The transferee assumas the righis and obligations conferred by
the ceriificate.

The bill also amends 8. 364.335, F.8., to establish the process and requirement for obtaining a
cartificate of authorlty to provide telecommunications service io the public in Florida. The bill
deletes the application requirements for a certificate of necessily. The bill requires that an
applicant for a certificate of authority provide certain identifying Information, Including: the
applicant's offickd name and, if different, any name under which the applicant will do business;
the street addrass of the principa! place of business of the applicant; the federal employer
identification number or the Depariment of Stata’s document nurber; and the name, addvess,
and telephone humber of an officer, partner, owner, member, or manager as a contact person
for the appticant to whoin guestions or concems may he addressed. The biit requires that the
applicant submit information demonstrating its managerial, technical, and financial abitity to
prov;ge telecommunications service, including an attestation to the accuracy of the Information
provided.

The bill provides that the PSC shell grant & certificate of authority to pravide
telecommunications service ipon a showing that the apphicant has sufficient technical, financial,
and managerial capabllity to provide such senvice in the geographic area proposed to be
sarved. The applicant must ensure continued compllance with applicable business formation,
reglstrgt;ocn. and texation provisions of taw, and may terminats iis certiffcate by providing notice
to the .

The bill repeals s. 364.337, F.&. CLECs would still be required to obtain a certificate of
authority from the PSC, subject o the amended requirements of s, 384,335, F.S,, as discussed

3 The testn “service” Is defined in 5, 364.02, R 8., which states that the term i3 10 be construed in the broadest sense, but
expressly excludes broadband and VolP service. Absent any defining or limiting langnage to identify the types of companies
or services that do or do not require certification (other than broadbacd and VoIP service), the bill appears to require
certification for all telecommunications services provided in Florida, Itis not clear, though, that this result is mtended, as it
would require certification for services that are: not currently certificated.
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above.” [Likewise, pay telephone service providers would be required to obtain certificates of
authority subject lo these amended requirements.

Compdtitive Pricing / Consumer Education and Assistance
P ¢ Situstio

Section 264.04, F.S., requires every {elecommunications company to publish its rates and olls
through electronic or physical means. Section 364.08, F.S., makes it untawful for a
talecormmunications company to charge any compensation omarmarnhecharge specified in ite
schedule on file or otherwise published and in effect &t that time. Section 364.10(1), F.8.,
prohibits a telecommunications company from making or giving any undue or unmasunble
preference or advantage to any person or locality, or to subject any particular person or locality
o any undue or unreasonable prejudice or disadvantape in any respact.

in addition, chapter 364, F.S., contains several provisions related to consumer education,
asslstance, and protection, in particuiar the following:

¢ Section 364.0251, F.S., was establizshed in 1995 to facllitabsﬂ\emslﬂon froma

- regulated monopo!y system to a competitive market for loce!l exchange service through
consumear education.

s Section 384.0252, F.3., was established in 1998 to require the PSC to "expand its
current consumer infarmation program to inform consumers of their rights as customers
of compatitive tslecommunications services and . . . assist customers in resolving any
billing and service disputes that customers are unable to resoive directly with the
company.” In addition, this section emphasizes informing consumers concerning he
availability of the Lifeline and Link-Up Programs.

» Section 384.3382, F.5,, requires local exchange companles to disclose to residential
customers the fowest cost option when service is requested and 1o advise customers
annually of the price of each service option they have selected.

s Section 364.803, F.S., grants the PSC authority to adopt rules to prevent the
unatthorized chancing of a subscriber's telacommunications service (“slamming™) and to
resolve complaints of anfisompetilive behavior concaming a local prefesred carmier

. Sedion 864.604, F.S., directs companies to provide detailed bills and a toll-free number
: that must be anawered by a customer service rapresentative or a voice response unk;
provides that a customer is not Fable for any changes for services that the customer did
not order ("cramming”); and grante the PSC authorily 1o develop implementing rules.

» Section 364.19, £.3., grants the PSC authority to regulate the terms of contracts
between a falecommunications company and its customers.

v Secfion 384.27, F.S., authorizes the PSC fo investigete interstate rates, fares, charges,
classificafions, or ru!es of praclice of message transfer thaf take place in the state and
mgbthe PSC views as excessive or discriminatory, and to provide its findings to the
F

22 Since at least 2005, when intrastate intercxchange teleconmunications services were mads exempt from PSC oversight,
reguletory practice with respect to intrastate lnmcxehmgc telecommunications companics hag besn to require registration,
rather than certificetion, with the PSC. As noted in the previous Hotnote, ebsent any defining or imiting language to identity
the types of companies or services that do or da not require cerfification (other than broadband and VoIP service), the bill
appears (o require certification for 2]l telecommunications services provided in Florida, which would include intrastate
interexchange tetecommunlcations companies,
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The bill amends 8. 384.04, F.S., to expressly provide that the PSC has no jurisdiction over the
content or form of published rate schedules and to allow ielecommunicafions companies to
enter info contracts establishing rates and charges thet diifer from iis published achedules or to
offer service not included In its schedules or to meet competitive offerings with respect to
specific geographic markets and customers. The bill repeals ss, 384,10(1), F.S. and s. 364.08,
F.S. The effoct of these changes, taken together, is to reflect the bill's repeal of any rate
regulation over local exchange servics and to allow telecommunications companies the
flaxibility to offer compaetitivaly pticed services.

The bill repeals 8. 364.0251, F.S. Because thia provision was established in 1985 10 educate
consumers concarning the transition from a regulated monopoly system to a compstitive market
for focal exchange servics, this provision may be obsolets. ‘

The bill sisa repeals 8. 384.0252, F.S,, thus removing the PEC's authority to assist cusiomerss in
rasolving biling and service displtes with those compenles and services it regulates. Thie
repeal appears to reflect the bil's removal of the PSC's regutatory authority over most retali
services, as described above, and freals digpuites involving companies and sesvices currently
regulatad by the PSC on par with disputes involving unregulated companies and services.
Under Saction 384.01(3), F.S., communications activities not regulated by the PSC retnain
subject to Florida's generally applicable businaas regulation and deceptive trade practices and
consumer protection laws. Customers who can no longer resolve complaints through the PSC
'may be abie to use the non-binding dispute resolution process generally available through the
Department gv Agriculture and Consumer Services. Unresolved complaints may require judicial
action o resolve,

The bill amends s. 384.10, F.S., to add a provision granting the PSC authorily to provide
consumer education and information concesning fhe Lifeline and Link-Up programs. This
provision appears to replace a similar provision removed by tha repeal of s. 384.0252, F.8.

The bill repeals s. 384.3382, F.S., thus elfiminating the requirement that local exchange
companies disciose to residential customers the lowest cost option when service is requested
and advise customers annually of the price of sach service option they have selected, This
repeal appears to reflect the bill's removal of the PSC's regulatory authority over most retail
sarvices, as describad above, and treats customer rejetions for companies and sefvices
currently rogulated by the PSC on par with customer relafions for unregulated companies and
SEIViGes,

The biki repeals . 364.603, F.S., but creates an identical provision in 8. 364.18, F.5. Thus, the
PSC will continue to have authority to adopt rules and resolve complaints regarding the
unauthorized changing of a subscriber's telecommunications sesvice, referred to as “slamming’”.

The bill repeals s. 384.604, F.S., thus eliminating the requirement that bifling parties provide
detalled bills and a fofl-free number that must be answered by a cusiomer service
representative or a vaice response unit and removing the provision stating that a cusiomer is
not lisble for any charges for sarvices that the customer did not order, (‘cramming”). The bil
also removes the requirement in this section that billing parties provide a free biocking option to
& customer ta block €00 or 976 telephone calis. .
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The bill repsais 3. 364,19, F.S., thus removing the PSC's autharity to regufate the terms of
contracts between a telecommunications company and its customars. This repeal appears to
reflect the bill's ramoval of the PSC’s regulatory authority over most retall sefvices, as described
abova, and treais customner relations for companies and services currently regulaied by the
PSC on par with customer relations for unregulated companies and sefvices. The PSC
anticipates that service contracts may take on greater imporiance In the wireline market, similar
to their prevaience in the wireless market.

The blll repeals s. 384,27, F.S., thus removing the PSC's authority to investigate interstate
rates, fares, charges, classifications, or rules of practice of message transfer that take place in
the state and that the PSC views as excessive or discriminatoty. The PSC indicates that it has
not conducied investigations of interstate rates in recent memory.

Compatitive Market Oversight

Pregeni Situation

Chapter 364, F.S., directs the PSC fo promote competition. In addition, i grants the PSG
authority to resolve disputes among tefecommunications service providers for variovs purposes,
As noted above, s, 364.01(4)(g), F.S., states the Legisiature’s Intent that the PSC ensure that al
providers of telecommunications services ars treated fairly, by preventing anticompetitive
behavior and eliminaiing unnecessary regulatory restraint.

Sacfion 384.18, F.S., gives the PSC authority to ensure that, where possible, a
telecomminications company provides lacal interconnection and access to any other
telecommunications company, Section 384.161, F.S., requires each ILEC to unbundie all of its
network features, funclions, and capabilliies, including accass to signaiing databases, sysiams
and routing processes, and offer them to any other lalecommunications provider for resale to
the extent technically and sconomically feasibis. Section 364,162, F.S., provides procedures
for the negofiation and ragulatory review of agreaments for interconnection and resale. Section

.1364.163, F.8., stutes that u local exchange telecommunications company must file tariffs for any

network accass servicas it offers.

Section 364.058, F.S., authorizes the PSC ta conduct Emited proceadings to consider any
matter within lts Jurisdiction and requires that the PSC implement an expeditad process to
facilitate the quick resolution of disputes between telecommunications companies.

Section 364.3331, F.S., prohibits an ILEC from subsidizing nonbasic sarvice with revenues
received for basic service. R also gives the PSC continuing oversight aver crose-subsidization,
predatory pricing, and other similar anficompetitive behaviors.

Section 364.388, F.S., directs the PSC to collect data from local exchange setvice providers for
use in preparing an annual report to the Legislature on the status of compeiition in the
telecommunications industry and a detalled exposition of the following:

« The overall impact of lacal exchange telecommunicationa competition on the conlinued
availability of universat service.

« Tha ability of competitive providers fo make funclionally equivalent local exchange
servicas available to both residential and business customers at competitive rates,
terms, and condltions.

s The ability of consumers to cbtain funcilonafly equivalent services at comparabie rates,
terms, and conditions,
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« The oversil impact of price regulstion on the maintenance of reasonabiy affordable and
reliabie high-quality telecommunications services,
¢ What additional services, if any, should be included in the definition of basic local
:'elecommunicaﬁons services, {aking into account advances in technoiogy and market
emand.
8 Any other inforrnation and recommendations which may ba in the public interest.

Effect of Propoged Changes

The blli rewtites section 384.16, F.S., relating to local interconnection, unbundling, and resale.
The bill repeals ss. 364.161, 364.182, and 384.3381, F.S., and consolidates the ralevant
portions of thoss secions, The biRl describes the PSC's authorlty to overses carrler-to-carmier
relationships and 1o prevent anticompetitive behavior, including, but not fmited to, the resela of
services, number poriabilily, dialing parity, access to righta of way, access to poles and
conduils, and reciprocal compansation. 1t also authorizes the PSC to arbifrafe and enforce
interconnection agresments in accordance with 47 U.8.C. ss. 264 and 252 and applicable
orders and niles of the FCC.

In addition, the bill incorporates into s. 364.186, F.S., provisions substantially similar to those in
exigting s. 384,603, F.3. {related 10 the unauthorized changing of a customer’'s
telecommunications service) and s. 564.058, F.S. (relatéd to limited and expedited procesdings
for disputes between companies), Accordingly, the bill repeals ss. 364.058 and 364.603, F.S.

The bill amends s. 364,388, F.8., to moedify what the PSC Is required lo address in its annual
competition report fo the Legislature. First, the bill removes the requirement that the PSC
address the overall impact of local exchange felecommunications competition on the availability
of universal service. Second, the bill requires the PSC to address the overall impact of
competition, rather than price regulation, on the maintenanca of reasonably afferdabie and .
rafiable high-quality telecommunications services. Third, the bili replaces the requirement that
the PSC provide suggestions for what other services should be inciuded in the definition of
br;s!& local service with a requirement fo include a Yeting and short description of any carrler
disputes.

In addition, the bill fimits the quantitative portion of the PSC's datz requests for purposes of the
annual competition report prepared pursuant to s. 364.388, F.S. Specifically, the bilt imits the
data that must be provided to the PSC to a copy of the FCC Form 477 that was filed with the
FCC which contains Florida spacific data. The language requires the Commission to accept
similar information if the Form 477 is not available and deletes the requirement for companies ta
file data by exchange. According 1o the PSC, the tack of exchange lave access line data will
resirict its ability to identify competitive impacts on & reglonal or locality basis and aiso the ability
of tha report to identify areas of the state that may not have competitive options.

Misceollanecus Provisions
Ereseat Shuation
A number of provisions in Chapter 384, F.5., relate genesally fo the PSC’s ragulatory oversight

of telacommunications service. These provisions, excluding thoses slready discussed in this
analyss, include tha following:
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Section 364.015, F.S., which authorizes the PSC to petition the clrouit court for an
injunction against violations of PSC orders or rules in connection with the impairment of
a talecommunications company’s operations or senvice.

Section 384.016, F.S., which authorizes tha PSC to assess a telecommunications
company for reasonable travel costs associated with reviewing the records of the
telecomrmunications company and lis affillales when such records are kept out of state.
Section 364.057, F.S., which allows the PSC to approve experimental or transitional
rates it determines to ba in the public Interest for any telecommunications company to
test markeling sirategies.

" Section 384.059, F.S., which provides procedures for seeking a stay of the effective date
of a price reduction for a basic loca! telecommunications secvice by a company that has
slected to have its basic local telecommunications services treated the same as its
nonbasic sarvices.

Section 364.08, F.S., which provides that when companies have agresd 1o joint rates,
tolis, contracts; or charges, one company mxist flie the rate tariif and if each of the others
filas sufficient evidence of concurrence, they do not have to file copies of the rate tariff,
Saciion 364.063, F.S., which requires that the PSC put in wriing any order adjusting
general increases o reduclions of the rates of a telecommunications company within 20
days after the official vote of the commission. The PSC must alsa, within that 20-day
period, mail a copy of ths order to the clerk of the circull court of aach county in which
customers are served who are affected by the rate adjustment.

Section 364.07, F.S., which requires every telecommunications company to fila with the
PSC a copy of any contract with any other telecommunications company or with any
other entity relating in any way to the constuction, maintenance, ar use of a
telecommunications fackity or service by, or rates and charges over and upon, any such
telecommunications faciiity. This saction also authorizes the PSC to review, and
disapprove, coniracts for joint provision of intrastate interexchange service.

Section 364.16(4), F.S., which requires, for purposes of assuring that consumers have
access to diffarent local exchange service providers without having to give up the
consumes’s existing local telephone number, that ait providers of local exchange
sorvices must have access to local telephone numbering resources and assighments on
aquitable terms that include a recognition of the acarcity of such resources and are in
accordance with nalionat assignment guldelines. This subsection ajeo requires the
establishment of temporary number portablity by January 1, 1898, and permanent
portabliity as soon as possible after development of national standards, with the PSC
resolving disputes over rates, {erms, and conditions for such arrangements,

Section 364,183, F.S., which granis the PSC authority to heve access to cerlain types of
records of a local exchange telecommunications company and its affiliated combanies,
including its parent company, and to require a telecommunications company to fife
records, reports or other data and to retain such information for a designated period of
time.

Section 384.185, F.5., which authorizes the PSC to, during all reasonable hours, enter
upon any premises cccupied by any telecommunications company and set up and use
thereon all nacessary apparatus and appliances for the purpose of making
investigations, inspections, examinations, and tests.

Section 364.345, F.S., which requires each telecommunications company to provide
adequate and sfficient service to the temitory described In its certificale within a
reasonabla time. It also prohibits, in general, a telecommunications company from
selling, assigning, or transfaming its certificate or any portion thereof without a
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determination by the PSC that the proposed sale, assignment, or fransfer is in the public
interest and the approval of the PSC,

s Saction 364.37, F.S., which authorizes the PSC to make any order and prescribe any
terms and conditions thet are just and reasonable If any person, in constructing or
extending a telecommunicailons facllity, unreagonably iderferes or is about to
unreasonably iIntarfere with any felecommunications facllity or servics of any other
person, or if a controversy arises betwesn any fwo or more pereons with respect to the

. temitory professed to be served by each.

o Section 364.385, F.S., which provides savings clauses related to the effects of the law
that opened local service to competition in 1895 on certificates, rates, proceadings, and
orders prior to January 1, 1996, the effectfive date of thet act.

s Saction 364.501, F.8., which requires ail telecommunications companies with
underground fiber optic facilifies to operate their own, of be a member of a, cne-call
cable location notification system providing telephons numbers which are to be called by
excavaiing contractors and the general public: for the purpose of notifying the
telecommunications company of such person's intent o engage in excavating or any
other simllar work.

s Section 364.503, F.S., which requires a local exchange telecommunications company or
a cable television company which & merging with or ecquiring an ownership interest of
greater than 5 percent In the other type of company to give 60 days’ natice to the Florida
Public Service Commission and the Department of Legal Affalrs of the Office of the
Attomey General.

s Sactions 364,508 - 364.516, F.S., make up the Education Facilities Infragtructure
Improvement Act Section 364.508, F.S., titles thase sections; 8. 384.607, F.S, provides
legiskative findings and intent; s. 384,608, F.S., provides definitions; s. 364.516, F.S.,
provides for funding of advanced felecommunications services by submitting a
technology-needs request to the Depariment of Management Services no later than July
1, 1997; and 3. 384,516, F.8., provides for panalties.

Effet of Proposed Changes

The bill repesls the folowing sections of Chapter 364, F.S., which are made unnecessary of
obsolete by provisions of tha bil that remove the PSC's axisting regulatory oversight: ss.
364.057; 364.08; 364.083; 364.07; 364.185; 364.345; and 364.385(1), (2), and (3).

The bill repeals s. 384.059, F.&. This section 13 no longer operative and is obsolete.

The bili repeais chsolste provisions of s. 384.18(4), F.S., related to establishing temporary
number pottabiiity. The bill retains the PSC's authority under this subsecfion tg ovarsee .
numbering issues, such as area code exhaustion and number assignment in accordance with
nallonal guidelines, -

The bill amends s. 364,183(1), F.S., to remove the PSC’s access to affiliate or parent scompany
records of a local exchange company. Access to such records was relevant in a rale base
regulatory structure to prevent cross-subsidization. According to the PSC, such access [s no
longer relevant under the bili.

The bill repeals s. 3684.37, F.S., reméving the PSC’s autharity to address controversies over
service ferritories. The PSC states that it has not addressed any service territory dispities
relating to telecommunications companies in recent memory. The repeal of this section
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appears to reflect the general transition from a regulated monopoly environment, with defined
service territories, to an open, competiiive market.

The bill repeals s. 364.501, F.8. The repeal of this section will ikely have no effact because the
Sunshine Siate One-Call of Florida program crested under chapter 556, F.S,, requires the
participation of “any person who fumnishes or transports materials or services by means of an
underground fachity.”

The bl repeals 8. 364.503, F.S., thus eliminating the requirement that §0-day notice be
provided to the PSC and the Department of Legal Affalrs for certain mergers and acquisitions
between local exchange lelecommunications companies and ceble television companies.

The bil repeals ss. 384.506 - 364.516, F.S., which make up the Education Facilities
Infrastruclure Improvement Act. Under this act, an eligible facility, or a group of eligible fackities
based on geographic proximity, may submit, no later than July 1, 1997, a technology-needs
requost to the Department of Management Services.

Broadband Adopiion
Pregent Situation

in 2009, the Legislattre creatad s. 384.0135, F.S., to promots the deployment and adoption of
broadband Internet service throughout Florida through a coordinated statewlde effort. The law
authorizes the Department of Management Services to work collaboratively with Enterprise
Flarida, Inc., state agencles, loval governments, private businesses, and communily
organizations for mapping and deployment of broadband Intarnet services in the state. The
American Recovery ahd Reimvestment Act of 2008 provided $7.2 billion for broadband mapping
and deploymsnt, and the law allows DMS to draw down these federal funds to help establish
universaf broadband in the state.

The law requires funds recelved by DMS for this purpose to be focused on expanding
broadband in rural, unserved, and underserved communities through grant programs. The
department is charged with conducting a needs asssssment of broadband and developing
maps that identify unserved amas, underserved areas, and broadband transmission speeds in
the state. Under the faw, priority for grants is provided fo projects that:

» Provide access 1o broadband education, awareness, tralning, access, equipment, and
support to libraries, schools, colleges and univarsities, health care providers, and
community organizations.

v ' Encourage investments in primarily unserved arees {o provide consumers a choice of
broadband service.

o Work toward astablishing affordable and sustainable broadband service in the staie,

o Fadilitate the development of applications, programs, and sefvices, including telework,
telerpedioine. and e-deaming that increase the usage and damand for broadband
Services.

Effscl of Proposad Changes

The bl amends the intent of 8. 3640135, F.S., to promoting “sustainable adoption” of
broadband internet service, which Is defined In the bill as “the ability for cormmunications servics
providers to offer broadband services in all areas of the state by ancouraging adoption and
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utilization levels that allow for thase services to be offered in the fres market absent the need for
govemmental subsidy.”

In establishing the priority of projects for purposes of awarding grants, the bill removes from the
priority list those projects that "encourage invesiment in pimarfly unserved areas to give
consumers a cholce of more than one broadband Inlernet service provider.” In its place, the bilt
establishes as a priority thosa projects that “encourage sustainable adoption of broadhand in
primarily unserved areas by removing bariers to entry.”

In addiion, the bill replaces the requirement that the DMS coilabarative conduct a needs
assessment of broadband Intemet sarvice with a requirement that & moniter the adoption of
such setvice,

Finelly, the bill provides that any rule, contract, grant, or other activity undertaken by DMS must

- ensure that all entities are in compliance with applicabie federal or state laws, rules, and
regulations, including thoss applicable to private entities providing communications services for
hire and the requirements of 8. 350.81, F.8. (conceming communicationa services provided by
government entities).

Conforming Changes

The bill amends ss. 198.012(6), 199.183(1)(b), 212.08(8), 290.007(8), 350.0605(3), 364.105,
364.32, and 489.103(5), F.S., to conform statutory cross-references.

. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENY
A. FISCAL IMPACT ON STATE GOVERNMENT:
1. Revanues:

The bill exempts intrastate interexchange telecommunications companies from the
regulatory assessment fee imposed by the Public Service Commission ("PSC"). On May 3,
2011, the Revenue Estimating Conference adopted a consensus estimate of an annual $1.1
million reduction in revenues to the state as a result of this exemption. Further, the PSC
indicates that revenue from incurmbent local exchange companies is projected to deciine by
ovar 13% for FY 2011-2012.

Ses “Fiscal Comments” section.

2. Expenditures:
The bl will allow for a reduction in expenditures for the PSC as a result of removing several
components of the PSC’s regulstory oversight of felecommunications servicas. Specifically,
the PSC estimates elimination of 11 FTE positions in FY 2011-2012 and an additional 2 FTE
positions in FY 2012-2013, with a corresponding budget reduction of $745,855 In FY 2011-
2012, and $807.378 thereafter.

See “Fiscal Comments® section.
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B.

C.

FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:
Nona
2. Expenditures:
None
DIRECT ECONOMIC IMPACT ON PRIVATE SBECTOR:

The bill will reduce regulatory requirements knposed upon local exchange companies and
competitive local exchange companies. As a result, these companias will likely benefit from
reduced regulatory compliance costs. Further, the bil should create a more competitively
neutral regulatory scheme for these companies as compered to competing providars of
telecommunications sarvicas, such as cable, wireless, and broadband setvice,

FISCAL COMMENTS:

The biil amends 5. 364.335, F.8., to require the PSC, through rulemaking initiated by August 1,
2011, to reduce the regulstory asssssment fees used to fund its regulation of
felacommunications companies and services to reflact reduced reguiatory costs. The reduced
faes must be applied beginning with payments due in January 2012 on revenues for the
preceding 8-month period. The PSC must conalder the reguiatory activities that are no longer
required and the number of staff assigned to those activitles, the number of staff necessary to
carry out the reduced fevel of regulatory responsibilities, reductions in overhead, and reductions
in direct and Indirect costs. : .

* According to the PSC, its current budget for telecommunications for FY 2011-2012 is

approximately $6.4 mifion. This amount includes baoth direct and indirect costs associated with
talacommunications as well as an aflocation of fixed costs, such as rent. The PSC indicates
that at the close of FY 2009-2010, approximalely 52 FTEs were direclly essigned to
telecommunications. Using February 2011 informatian, the PSC indicates that approximately
50 FTEs are diractly assigned to telecommunications.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL # CS/CSIHB 1231  Telecommunications
SPONSOR(8): Stale Affairs Commitiee, Energy & Ulilities Subcommities, Horrer and others
TIED BILLS: None WEN.JSIM. BILLS: CS/CS/SB 1524

ATy
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1) Energy & Utilities Subcommitioe 13Y,0N,AsCS Kealing Coliing

2) Appropriations Commities 23Y,0N Dykes Leznof!

3) State Affairs Committes 17Y,0N, AsCE Keating Hamby

SUMMARY ANALYSIS

Florida’s regulatory framework for local telephone service, or "local exchange service,” is codified in Chapter
384, F.S. This chapter establishes the Public Service Commission's (*PSC") juriediotior ¥ regulate
felecommunication services.

In 1995, the Lagislature opened local telephone markets to competition on Japuary 1, 1996, The 1606 law
allowed an incumbent locat exchange company to slect “price regufation® instead of traditianal rate-of-return
reguiation, making & subject t¢ price caps on basic service and nonbasic servics, This law retzined the PSC's
Jurisdiction over service quality issues and granted it new authority fo address consumer issues in the ransition
to a sufficiently competitive marketl. After changes to the law in 2009, local sxchange companies remain
sublect to the price regulalion schame adopted In 1995, with slight madifications to the caps, though only bask:
service is now subject to service quality oversight by the PSC. According o the PSC, approximately four
percent of iocal sarvice custorners are considered basic servica customears now.

The bt substantiaily repeals and emenxds several asctions of Chapter 364, F.S., to do the following:

¢ Remove ihe PSC's regulatory aversight of basic local telecommunications servica and nonbasic
‘gervice, including service quality and price regulation. .
s Remave the PSC's regulatory oversight of intrasiate interexchange services, operator services, and
’ shared tenent services.
¢ Remove the PSC's authority 10 provide certain consumer education rnaterials and to adopt rules
concerning ceriain billing practices.
Promote the adoption of broadband services without the need for government subsidies.
Consolidate existing provisions refated to the PSC's oversight of camies-to-carrier relafionships for
purposes of ensuring fair and effective competition among telecommunicalions service providers. .
¢ Replace the requirement that tefecommunications service providers obtain from the PSC a certificate of Bo
necessity with a requirement that such providers obtain from the PSC a certificate of authorlty to &
provide service and establish the criteria for obtaining such a cerilficate.
s Remave rate caps on pay tefephone gervicas,
¢ Belete obsolste anguage and make conforming changas.

The bill will allow for a reduction in expenditures for the PSC as a result of removing several components of the
PSC's ragulatory oversight of telecommurnications services. Specifically, the PSC estimates slimination of 11
FTE pasitions In FY 2011-2012 and an acditionsal 2 FTE positions in FY 2012-2013, with a ¢comesponding
budget reduction of $745,955 in FY 2011-2012, and $807,378 thereafter. (HB 5001, House proposed General
Appropriations Act for Fiscal Year 2011-2012, Indudes a reduction of 27 FTE positions and $2 million for
administrative efficiencies that are unrelated to this kill.) The bill reguires the PSC, through rulemaking, to
reduce the regulatory assessment fees used to fund PSC regulation of telecommuriications companies and
services o reflect reduced regulatory costs. The bil will reduce regulatory requirements imposed upon local
exchangs companies and compelitive local exchange companies, which will fikely lead fo reduced reguiatory
compliance cosla and a more competitively neutral regulatory scheme.

£

The bill fakes effect July 1, 2011.

This document does not reflect the intent ar official position of the bill sponsor or House of Representatives.
STORAGE NAME: M1231.SAC
DATE: 4/15/2071



FULL ANALYSIS
L SUBSTANTIVE ANALYS!IS

A, EFFECT OF PROPOSED CHANGES:
Background
Raguilatory History and Current Law

Flotida's regulatory framework for [ocal telephone servics, or “local exchange ssrvice,” is codifisd in
Chapter 364, F.8. This chapter establishes the Publfic Senice Commisslon's (‘PSC") jurlsdiction to
reguiate telecomnuinication services.’

. In 1995, the Legisiaturs found that compatition for the provision of local exchange service would be in
the public interest and opened local telephone markets to compstition on January 1, 1998."
Specifically, the Legistatisre found that;

. .. the campetitive provision: of talecommunications services, including local
exchange felecommunicalions service, is in the public interest and wi provide
customers with freedom of choice, encourage the introduction of new
telecommunications sarvices, encourage technologicat innovation, and
encourage investment in telecommunications infrastructure.

The law sought {0 establish a competitive market by granting competitive local exchange companies
{"CLECs") access o the existing telecommunications network. This was accomplished by reguiring:
(1) interconnection between incumbent and compstitive local axchange service providers; and (2)
unbundling and resals of incumbents’ natwork faatures, funclicns, and capabilitiea on terms negotiated
by the parties or, absant agreament, by the PSC.? The law did not impose any form of rate regulation
on these new market entrants but did grant the PSC authority to set service quaiily criteria and resolve
service complaints with regard 1o basic local exchange service offered by thess companles.® The law
required incumbent (ocal exchange companles ("ILECs") to serve as camlers-of-iast-resort*

in addition, the 1955 Jaw allowed an incumbaent local exchangs company to alec] “price ragulation”
instead of traditional rate-of-return reguiation, effective the later of January 1, 1088, orwhen a
competitive company received a certificate to provide local exchange service in the incurmbent's service
territory.® Under price regulation, the law capped an [LEC’s rates for basic focal telecommunications
sorvice (defined as flat-rate, single-line residential service) for three to five yaars depencilng on the
numbar of lines served by the company. Upon expiration of the applicable price cap period, the law
permitted the ILEC to adjust its hasic service rates once in any twelve-month period In an amount no
more than the change in inflation less 1 percent.® The law provided greater pricing flexibility for non-
basic services (defined as anything other than baslc services) by allowing price increases of up to 6%
in a 12-month period until a competitive provider began eerving in an exchange area, st which time the
price for any nonbasic service could be increased up to 26% in a 12-month period. The law contained
provisions to prevent anti-compelitive pricing’ and maintained the PSC's authorlly to oversea service

quality.

! Ch, 95403, L.OF,

? Scotions 14-16, ch. 95-403, L.O.F.

3 Jd. In additian, the law provided the PSC oversight wilh respect to these services lo ensuee “the fhir treatment of ail
telecopmunications providers in the telecommunications marketplsce.”

4 Section 7, ¢h. 95-403, LOF. ,

% Sections 9410, ch, 95-403, L.O.F. )

% Section 9, ch. 95-403, LO.F.

T1d :
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Since that time, the Legislature has amended Chapter 384, F.S., on several occasions, moet notably:

¢ In 2003, the Tele-Competition Innovation and Infrastructure Act,® among other things, provided
a mechanism fo remove the support for JLECS' basle local service rates provided by intrastate
access fees.” The law permiited an ILEC, upon PSC approval, to raise baslc service rates end
offset the increasad revenues with a reduction in revenues aitribited ta reduced infrastale
access fees.'” Thig arrangement often is referred to as “rate rebalancing.” Pursuant to this law,
the PSC granied rate rebalancing requests mads by BellSouth (now ATAT), Verizon, and
Embarg, silowing for stepped changes — increases in basic service ratos and decreases in
Intrastate access fees — over a period of three 1o four years.™

o In 2007, after some of the stepped raie changes authorized by the PSC had become effeclives,
the Legislature halted any further changes. As part of the Consumer Choice Act of 2007, the
Legisiature terminated the rate rebalancing schema created in the 2003 law and held rates for
basic service and network accass service at the levals In effect Immadiately prior to July 1,
2007.% The law permiited changes to these basic servica rates pursuant to the price regutation
scheme adopted in 1995; that is, an ILEC could edjust its basic service rates ance In any
twelve-month periad In an amount no moere than the ¢change In inflation less 1 percent.

«  In 2009, the Consumer Choice and Protection Act™ made several changes fo the regulatory
framework for telocommunications services. Among other things, the law changed the
dafinltions of hasic sarvice and nonbasic service and removed the PSC's jusisdiction to address
servioe quality issues for nonbasic service. Basie service was redefined to Includa only flat-rate,
singla-iine residential service. Busihess class service and multi-ine rasidential sesvice were no
longer ideniified as basic services, Nonbasic seivice was redefined ta inciude basic service
combinad with any nonbasic service or unregulated service. Thus, under the iaw, customers
who received fiat-rate residenfial service in combination with features ke call waiting or caller
1D, or other services like broadband or video, were no longer considered to be basic service
customers.

The 2008 law reduced the aliowed price increases for nonbasic services o a maximum of 10%
in a 12-month period, for exchange areas with at least one compatitive provider. Furthes, the
law extendad the exisling basic sarvice price cap fo those services reclassified by the taw from
basic to nonbasic service. ‘The law did not modily the price caps for basic service.

Today, incurnbant local axchanges camiers remain subject to the price regulation scheme adopted in
19985, as modified In 2008. Only basic service is subject to service quality ovarsight by the PSC. As of
January 1, 2009, ILECs are no longer required to serve as camiers-of-last-resort under Florida law."
?Imou?'!;:\i% siate requirement has expired, ILECs remain subject to a similar requirement under
adersl b

Competitive local exchange carriers remain subject to minimal PSC regulation. A CLEC offering besic
local services must provide an option for fiat-rate pricing for those services. Basic local service

* Ch. 2003-32, L.LOF. :
? Section 15, ch. 2003-32, L.O.F. Intrastate access fues (teferred to ay “intrastate switched network access ratss” in the law) are the
rates charged by a local exchange company for other lecomnmnications companies o ariginakc and terminate intrastate traffic ou its
network. Inirastale accoss fees have historically been higher than similar foes charged for originating and terminating inferstate
g;aﬁic and bave supported rates for basio servics.

Id
¥ PSC Order No. PSC-03-1469-FOF-TL, jssoed December 24, 2003, upheld tn Crist v, Jaber, 908 So0.2d 426 (Fla. 2005). The PSC
denlzogo:lltel Florida, Inc,’s (now Windstream) petition pursuant to this statute. PSC Order No. PSC-06-0036-FOF-TL, issued Janugary
10, b
12 gections 10, 12, and 13, ch. 200729, L.O.F.
B Ch, 2009- 226, LOF,
" Section 364.025, F.S. (2010) ‘
14 Plorida Public Service Commission presentation o the Florida FHouse of Representatives Committee on Utilides 2
Telecommunications, December 13, 2007, “Telecommunications Casricr-Of-Last-Resort Obligation.”
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provided by a CLEC must include ascess to eperator services, ‘911’ services, and refay services for the
hearing impaired.” in addition, the PSC may set service quality criteria and resolve service complaints
with regard to basic local exchange service offered by these companies.”

In addition to local exchange service, Chepter 364, F.S., establishes regulatory oversight for other
telecommunications services, including operator services, shared tenant services, and psy telephone
setvices. Further, the law provides the PSC Jurisdiction to address wholesale issues between
telecornmunications service providers, oversee implementation of the Lifeline program In Florida,
review certaln mergers and acquisitions involving ILECs, certificate cerlaln service providers wishing to
do business in Florida, adop? rules to prevent the unauthorized change of a customer's
telscormmunications service, and address numbering issues and bifing complaints.

Fiorida does not regulate the rates and service quality associated with certain types of
telecommunicatians services, In 2005, the Legistature explicitly exempted infrastala interexchange
telecommunications services {i.e., infrastate long distance sarvice), broadband services, volce-over-
Intermnet-protocol ("VolP™} services, and wireless talecommunications services from PSC oversight, to
the extent such oversight is not authorized by federal law."™ in 2009, the Legisiature re-emphasized
these exemptions. ’

Status of Competition

On August 1, 2008, the PSC issued its Raport on the Status of Competition in the Telecommunications
Industry as of December 31, 2007 (*2008 Competition Report’), In the 2008 Competition Report, the
PSC found that while service provided by ILECs was still the leading telecommunications cholce for
FMsghotds, cable telephony, wirelass, and VoIP were gaining mainstream acceptance as

a

On August 1, 2010, the PSC issued its Report on the Status of Compatition in the Telecommunications
Industry as of Dacember 31, 2008 ("2010 Competition Repost”). In the 2010 Competition Report, the
P8C found: .

Florida's cormunications market continues to exhibit compatitive characteristics.
Estimates of wircless-only households have increased from pxior years, and in
the most recent reporting period, Florida cable companies expanded the number
of VoIP customers served. These facts, coupled with continued residential
access line losses by ILECs, sugggut an aclive market for voice communications
sefvices in many areas of Florida.

In the 2010 Compatition Report, the PSC notes that since 2001, traditional wireling access lings for
both ILECs and CLECs have declined 38 percent, from 12 milllon in 2001 to 7.5 million in December
2009. Residential acoess lne losses account for 4.3 million of this total, and business access line
losses comprise the remainder. The report attributes the decline in residential access Ines primarily to
the increase of wireless-only households and VoIP services in lieu of tradiional wireline service. The
report also ativibutes a portion of the dediine to recant economic conditions. Further, the report
sugpests that bundled pricing packages and the influsnce of services such as broadband, video, and
mobliity on the selection of & voica service provider are contribuiing to the decling,™

According to the PSC's competition report, at least ona CLEC reported providing wireline residential
service in 232 of Flordsa’s 277 exchange areas, and at Isast one CLEC reported providing wireline

16 section 364.337 (2), F.8. (2010)

17 Section 364.337(5), F.8. (2010)

18 gection 11, ch, 2005-132, L.OF,

'? 2008 Competition Report, p. 9,

2 2010 Competitian Repors, p. 5.

2 2010 Competition Repors, p. 3.
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business ssrvice in 255 of the 277 exchanges.? Because wirelass and VolP service providers ave not
subject to PSC juriadiction, the PSC Is unable fo compel providers of these services to submit market
data for purposes of its report. Thus, wireless and/or VolP providers may be offering residential or
businass service In those exchanges where no CLEC reporied providing wireline service.

Proposed Changes
The bill substantially repeals and amends several sections of Chapter 384, F.3., to do The following:

¢ Remove the PSC’s regulatory oversight of basic local telecommunications servica and nonbasic
servica, including satvice quality and price regulation.

» Remoave the PSC's regulatory oversight of intrastate inferexchange services, operator services,
and shared tenhant services.

e Remove the PSC's authorlly to provide certain consumer education meterials and to adopt rules
concerming cestain billing praclices.

o Promoie the adoption of broadband services without the need for govermment subsidies.

» Consolidate existing provisions related fo the PSC’s oversight of carrier-to-carrier relationships
for pusposes of ensuring fair and effective competition among telecommunications service
providers.

¢ Replace the requirement that telecommunications service providers obtain from the PSC a
cartificats of necessily with a requirement thet such providers obtain from the PSC a certificate

~ of authority to provide service and establish the criteria for obtaining such a certificate.

¢ Remove rate caps on pay telephone services.

¢ Dalata obsolets language and make conforming changes.

Each of these items is discussed in greater detall below.
Logisiative Intent

Presant Situation

In the 13956 law opening local exchiange service markets to competition, the Legistature indicated its
intent to transition from monopoly provision of such service in Florida to a competitive market, stating:

The Legislature finds that the competitive provision of telecommunications
services, including local exchange telecomimunications service, is in the public
interest and will provide customers with freedom of choice, encocrage the
introduction of new telecormmunications aervice, encourage technological
innovation, and encourage investment in telecommunications infrastructure. The
Legisiature further finds that the fransition from the monopoly provision of local
exchenge eervice to the competitive provision thereof witl require appropriate
regulatory oversight to profect consumers and provide for the development of fair
and effectiva competition, but nothing in this chapter shall it the avallability to
any party of any remedy under state or federal antitrust laws. The Legislature
further finds that changes in regulations allowing increased competition in
telecommunications services could provide the occasion for increases in the
telecommunications worlkforce; therefore, it Is in the public Interest that _
compeition in telecommunications services lead to a situation that enhances the
highk-f!echnglogica! skills and the economic status of the telecormunications
workforce.

In that law, the Legislature went on {0 state fts ntent with respect to the PSC's exercise of jurisdiction
over telecornmunications matters. As modified by that law, the curent staterment of infent reads.

2 2010 Compedtion Report, Appendix C.

2 Ch. 2003-32, L.OF.
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The commission shall exerciss its exclusive jurisdiction in order to:

{a) Protect the public health, safety, and welfare by ensuring that basic local
telacommunications services are available to sll consumers in the state at
reasanable and affordalble prices.

(b} Encoursige competition through flexible reguiatory treatment among providers
of telecommunications services in order to ensure the avallability of the
widest possible range of consumer choios in the provision of alt
telacommunications services.

{c) Protect the public health, safety, and welfara hy ensuring that monopoly
services provided by telecommunications companles continue to be subject
10 effective price, rate, and service regulation.

{d) Promote competition by encouraging iInnovation and Investment in
teleconimunications marketa and by alloving a fransitional period in which
new and emerging technologias are subject fo a reduced level of regulatory

oversight.

. (@) Encourage afl providers of telecommunications sevices to introduce Rew or
experimental talecommunications services free of unnecessary regutatory
restrainis,

(D Eliminate any rules or regulations which will delay or knpair the irensition to
compstitlon.

{g) Ensure that all providers of telecommunications services are treated faily, by
praventing anticompetitive bahavior and efiminating unnecessary regulatory
restraint.

{h} Recognizs the continuing emergence of a competitive telecommunicaiions
environmaent through the flexible regulatory freatment of competitive
felscommunications seivices, where appropriate, if doing 50 does not reduce
the availabflity of adequaté hasic local tatecommunications service to all
citizens of the state at reasonable and affordable prices, if competitive
telecommunications services are not subsidized by moncpoly
telscommunicalions services, and if all monopoly services are gvallable to all
compelitors on a nondiscriminatory basis.

() Continue it8 historical Tole as a surrogate for competition for monopolg‘
sorvices provided by local exchange telecommunications companies.

This intent [anguage Is reflected in 5. 364.01, F.S.

The bill removes most of the legislative intent language identified above, but retains and amends one
sentence from the existing language. The amended statement now reads:

The Leg(siature finds that the competitive provision of islecommunications
services, including locad exchange telecommunications service, is in the public
intersst and has provided customers with freadam of choice, encouraged the
introduction of new telecommunications gervice, encouraged technological
innovation, and encouraged investment in telecommunications infrestructure.

The bilf's changes to the legisiativa intent language in s. 364.01, F.S., suggest that the {ransition to a
sufficlently compefitive marked has been achleved. The changes also appear o reflect the bill's
removal of the PSGC's remaining regulatory cversight of local exchange gervice. Furthaer, the current
language in 5. 384.01, F.S., that axprasses |ntent to ensuse that all providers of telecommunications
senvices are treated fairly, s transfetred fo a separate section of law thei expresses the PSC's authotily
to certain disputes among telecommunications service providers.

*rd,
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Definitions
ent

Section 364.02, F.S., provides definitions applicable to Chapter 364. Among other terms, this seclion
defines the following:

- “Basic local telscommunications servics” is defined In subsection (1), Pursuant to that
definition, basic service mus! include, among other things, an alphabetica! dirsctory listing (i.e.,
a phane book). _
« “Monopoly service” is defined in subsaction {9)
e “VaIP" is defined in subsection (14) as “voice-over-intemet protocol as that term is defined In
federal Jaw.”

Effect of Proposed Changes

“The bil amends the definition of basic local talecommunicatlons service by removing the provision of
an aiphabstical diraciory fisting as an element of basic service. Thus, a company could chose to
continue offering directory listings, to offer directory listings for a separate charge, or not to offer
directory listings et all. Listings could aiso be obtained online.

“The bill removes the definition of the term "monopoly service.” Because the bill strikes all instances of
the term "moncpoly service,” a definiition for the tarm appears unnecessary.

The bilt amends the definition of "VolP" by deleting the general reference fo faderal law and replacing it
with a more detalled definition that closely tracks federal law.

Retall Servicas Subject to PSC Reguiation

Prgsent Sifuation
' Local Exchange Service Provided by an ILEC

Local exchange service provided by an ILEC is divided into two categories: basic and nonbasic. "Basic
iocal felacommunications service” {or "basic service”) is defined in 8. 364.0X(1), F.8., as ;
single-line, flat-rate residential loca! exchange service.® “Nonbasic service” is defined In 5. 364.02(10),
F.3., as any tefecommurications service providad by a local exchange telecommunications company
other than basic telecommunications service, a local Interconnection service as described In seciion
364.18, F.5., or a network access service as described in sectlon 364,183, F.S. in addition, any
oombing'ﬁon of basic service along with a nonbasic sarvice or unregulated service is nonbasic

service.

Pricing for basic service is govemed by s. 3684.051(2), F.S., which provides that ihe price for basic
secvice may only be increasad once in any 12 month pesiod by an amount not to exceed the changs in
inflation {ess one percent. In addition, a flat-rale pricing option for basic local service Is required and
mandalory measured service {e.g., per minute pricing) for basic local service may not be imposed.

Pricing and terms for nonbasic service are governed by s. 364.051(5), F.S. Prices for nonbasic
services are limited fo increases of 6 percent in any 12 month period when no competitor is present
and 10 percent in any 12 month period if there Is & competitor providing local telephona service. The

#Under 3. 366.02(1), F.8., basic Jocal telecommunications service must provide dial tons, local usage necessary to place unlimited
calfs within a focal exchangs area, dual tone muktifrequency disling (i.e., touchlons), and access o emergency services such as“911,"
all locally avaitable interexchange (i.¢., long distance) companies, directory assistance, operator services, relay services, and an
alphabetical directary listing, .

2 gection 366.02(9), F.S. -

# Taflation for the purpose of the section is measured by change in the Gross Domestic Product Fixod 1987 Weights Price Index.
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price for any sarvice that was treatad as basie service before July 1, 2009, may not be increased by
more than the amount allowed for basic setvica. A flat-rate pricing option for multi-line business local
exchange service is required and mandatory measured service for multi-fine business local exchange
ssrvice may not be imposed.,

Under s. 364,15, .5., the PSC, upon complaint or on its own motion, may direct a local sarvice
provider to make repairs, improvements, changes, additions, or extensions to its facilities used in the
provision of basic service. The PSC: does not have authority to direct iocal service providers to take
such actions with respect to facifiies used In the provision of nonbasic service. Because many of the
sama facilities are used to provide bioth basic and nonbasic sexvica, it appaars that the PSC's authority
in this regarg extends lo most of the facllifles of focal service providers.

Speclal Provisions for Small ILECs

Current law provides special procedures for the reguiation of small local exchange companies in s.
364.052, F.8. Small local axchange compenies are defined as ILECs that had fewer than 100,000
access lines In sarvica on July 1, 1685.2 Pursuant to this law, the PSC has adopted less stringent
reporting reguirements for small ILEICs. :

Local Exchange Service Provided by a CLEC

Competitive jocal exchange companies are subject to minimal PSC regutation pursuant to s. 364.337,
F.S. A CLEC offering basic local services must provide an option for flat-rate pricing for those services.
Basic local service provided by a CLEC must include access 10 operator services, ‘911' services, and
relay services for the hearing impaired. In addition, the PSC may set service quality criteria end
resclve service complaints with regard to basic local exchange service offared by theae companles.

‘Intrastate Interaxchange Service

Section 364.02(14), F.S., defines the term "Telecommunications company.” This subaection exempts
intrastate inferexchange telecommunications companies® from the definition but specifies other
provisions of faw that apply to such companies, including:

« Section 364.04, F.8., requiring the publication of rale schadules.

¢ Section 384,10(3)(a) end (<), F.S., requiring the publication of schedules providing each
company's current Lifefine henefils and exemptions,

¢ Section 364.163, F.S., prohibiting such companies from instituting any intrastate connection fee
or any similarly named fee.

» Section 384,285, F.S., authorizing the PSC to impose certaln penalties upon entities subject to
its jurisdiction. .

» Soction 384.501, F.8., requiring each telecommunications company with underground fiber
optic fachities to operate, or be a member of, a one-call cable location notification system.

» Section 364603, F.8_, related 1o the unauthorized changing of a subscriber’s
elecommunications service, ’

e Saction 384.804, F.S., providing requirements with respect to billing practices.

This subsection also requires that intrastate interexchange telecommunications companies provide the
PSC with current contact Information as deemed necessary by the PSC,

Pay Telephone Service

Section 364.3375, E.S., provides that a persan, except for an ILEC, wishing o provide pay telephone
service must first obtain a ceriificate of public convenience and necassity from the PSC. In addition,

2 Section 364.052(1), F.S.

# “intrastate Interexchangs telecommunications companies” are defined in s. 364.02(7), F.3., as entities that provide intrasiate
interexchangs telccommunications servite, known more simply as intrastate long distance service.
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this section limlts a pay telephone sarvice provider's maximum rate for local coin calls to a rate
equivalent to the local coln rate of the ILEC in that serving that area. Further, this section provides that
a pay talephone provider shall not abtain services from an operator service provider unless such
operator service provider has obtained a certificate of public convenience and necessity from the PSC,

Oparalor Service

Sectlon 364.3376, F.S., provides that a person, except for an ILEC, wishing to provide operator service
must first obtain & cartificate of public convenience and necessity from the PSC. Al intrastate operator
sarvice providers are subject to the PSC’s jurisdiction and must render operator setvicas pursuant to
schedules published or fllad as required by s. 364.04. Current law impeses specific operational and
billing requirements upan operator service providers and grants the PSC authority to adopt
vequirements for the provision of operator services. Further, the law prohibits an operator service
provider from biccking or preventing an end user's access to the end user's operator service provider of
choice. To help enforce this prohibition, the law requires the PSC to conduct random, no-notice
::ampliama investigations of operator services providers and call aggregators oparsting within the

te,

Shared Tenant Setvice

Section 364,338, F.S., provides the PSC with exciusive jurisdiction to authorize the provision of any
shared tenant sendce which duplcates or compates with local service provided by an existing local
exchange telecommunications cempany and (8 furnished through a commen switching or billing
arrangement 1o tenants by an entily other than an existing local exchange telecommunications
company. Shared tenant service srrangements can occur, for example, In large commarcial buildings
or complexes. Cther shared tenant facilities include airports and some local goverament
arrangements. A pereon wishing to provide shared tenant service must first obtein a certificate of
public convenience and necessity from the PSC.

Setvices Exempt from PSC Jurisdiztion

Under s. 364.011, F.S., the following services are exempt from oversight by the PSC, except to the
extent specifiec in Chapter 364, F.S., or specifically authorized by federal law: intrastate Interexchange

- telecommunications services (i.e., intrastate long distance service), broadband services, voice-over-
Internet-pratocol ("VolP") sanvices, and wireless telecammunications services.

Funding for Regulation of Telecommunications Service

Section 350.113(3), F.S., provides that each regulated company under the PSC's jurisdiction shall pay
to the PSC a fee basad upon the company’s Qross operating revenues. To the sxtent practicable, the
fee must be related to the cost of regulating each type of regulatad company.

Similarly, s. 364336, F.S., providas that sach telecommunications company licensed or opereting
under ch. 364, F.S., shall pay a fee that may not exceed 0.25 percent annually of its gross operating
revenues derived from intrastate business. The PSC, by rule, must assess a minimum fee in an
amount up to $1,000 for telecommunicaticns companies. The minimum amount may vary depending
on the type of service provided by the telecorsnunications company, and shall, to the extent
practicable, be related to the cost of regulating such type of company. These fees are deposited into
ihe Florida Public Service Regulatory Trust Fund, which is used to fund the operation of the PSC in the
performance aof the varfous functions and duties required of it by law.

Currently, pursuant to Rule 25-4.0181, Florkia Administrative Coda, the PSC has set a regulatory
assessment fee for telscommunications companies In the amount of 0.0020 of gross operating
revenues derived from intrastate business (less any amount pakd to another tefecommunicafions
campany for the use of any telecommunications nelwoik 10 provide service to lts customers). In
addition, the rula establishes minimum annual regulatory assessment fees for the various lypas of
service providers as follows: Incumbent Local Exchange Compenios — $1,000, pay telephone service
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" provider — $100; shared tenant service provider — $100; interexchange company — $700; altemsative
access vendor — $600; Competitive Local Exchange Companies — $600.

Effect of Proposed Ghanoes

;l'hesdbﬂi amends 3. 364.011, F.S., fo add the fallowing services to the list of services exempt from PSC
urisdiction:

e Bagic seyvice
s Nonbasic services or comparable services offered by a felecommunications company

s Operalor service

Further, the bill repeals 5. 384.053, 364.052, and 364,337, F.S,, eliminating the price regulation caps
for basic and nonbagic service offered by any ILEC end eliminating the requirements that a fiat-rate
pricing option for basic service be offered by any local exchange company and a fiat-reie pricing option
for muitiHine business service be offered by an ILEC. Simply put, the bill removes all regulation of
prices for loval exchange service. '

The bill also repeals s. 384.15, F.8., thus eliminating the PSC's authority to compel repalrs for
purposes of gacuring adadquate sarvica or facilities for basic service. As a resuit, the PSC would not
rapulate the setvice quality for any local exchange company.

The bilt does not require that a [ocal exchange company provide basic service,

The bill armends s. 364.62(14), F.8,, to remove the requirament that Intrastate in
ielecommunications companies be subject to ss. 364.04, 384.10(3)(a) and (¢), 364.163, 364.285,
364.501, 364.803, and 384.604, F.53. In addition, the bill efiminates the requirement that these
companies provide the PSC with current contact information as deemed necessary by the PSC. The
effect of these changes Is to remave the PSC's ¥imited jurisdiction over thess companies.

The bill amands 5. 364.3375, F.S., to replace the requirement that pay telephone service providers
oblain a cestificate of public convenience and necsssity with a requiremient that such service providers
obtain a certificata of authority, which is discussed in greater detall beiow. Further, tha bift eliminates
the rate cap applicable to pay felaphone sarvice providers.

The bili repsals s. 384.3376, F.S., thus eliminating PSC oversight of operator services and removing
any statutory operationat and billin requirements from those providers.

The bifl repeals 5. 364.338, F.8., thus eliminating the PSC's jurisdiction over shared tenant services,

The bill removes the exception to PSC jurisdiction over exempt sefvices in instances where such
jurisdiction is specifically authorized by federal law. According to the PSC, it has refied upon this
excaption as the bas!s for its authority to designate wireless carriers in Florida as "sligihle.
telecommunications carriers,” or "ETCs," for purposes of receiving support from the federal universal
service fund (USF). The USF supports Lifeline and Link-up programs for low-income customers and
expansion of service info high-cost areas. The PSC asserls that without state authority to designate
-wireless ETCs In Florida, that authority would default to the Federal Communications Commission.

The bill emends s. 364.336, F.S,, 0 require the PSC, through rulemaking iniated by August 1, 2011, 1o
raduce the regulalory assessment fees used to fund ite regalation of telecommunications companies
and services to reflect reduced regulatory costs. The reduced fees must be spplied beginning with
payments due in January 2012 on revenues for the preceding 6-month period. The PSC must consider
the regulatory aciivities that are no longer required and the number of staff assigned to thoss activities,
the number of steff necessary to carry out the reduced leve! of regulatory responsibilities, reductions In
overhead, and reductions in direct and indirect coste. The bill requirea the PSC 1o report to the
Govemnar and the Legislature, on an annual basis beginning in January 2012, the results of its efforis to
reduce the regulatery assessment fees.
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Universal Service

Present Sityation
Section 364.025, F.8., establishes the concept of universal sewvice in Florida law, stating:

For the purposes of this section, the term "universal sarvice” means an evolving
level of access to telecommunications services thet, kking inio account
advancas In technologies, sedvices, and market demand for essential sefvices,
the comyriission determinas should be provided at just, reasonable, and
affordabla rates to customers, Including those in nural, economically
disadvantaged, and high-cost areas. it is the intent of the Legislature thet
universal service objectives be mainiained after the lcal exchange market is
opened to competitively provided services, It is also the intent of the Leglsiature
that during this transition period the ubiquitous nature of the local exchange
telecommunications compatiles be used to satisfy these objectives.

The law required |ECs 1o sarve as “carriers-of-last-resort” during this transifion period, furnishing basic
service within a reasonable fime pariod to any person requasting the sarvice within the company's
service territory. This requirement expited on January 1, 2008, The law required the PSC to adopt an
interim universal servica mechanisin for a transitional period not to exceed January 1, 2008, and
required the Legislature to establish a permanent mechanism by that ime. To date, no permanent
state universal service mechanism has besn adopted.

Federal law idendifies the goals of universal service as; promaoting the availabifity of quality services at
just, reasonable and affordable rates for all consumers; increasing nafionwide access to advanced
telecommunications services; advancing the avallability of such services to efl consumers, Including
those in low income, rural, msular, and high cost areas at ratas that are reasonably comparable to
those charged in urban areas; increasing access lo tslecommunications and advanced sefvices in
schools, fbraries and rural health care facilities; and providing equiable and non-discriminatory
contributions from alf providers of talecommunicafions services to the fund supporting universal service
programs.* The Federal Communications Commission (FCC}) established four programs to meet
these goals: the High-Cost program; the Low-income program; the Schools and Libreres program; and
the Rural Health Care program. These programs are funded by the federal Universal Service Fund.
Telecommunications providers must contribute to the fund through an assessment on their interstate
and international revenues.

Effect of Proposed Changes

The bill repeals s. 364.025, F.S. Wiost of the section appears to be obsolets, as the camier-of-lasi-
resort obligation has expired and the date for establishing a permanent universal service mechanism

has passed.

Rt is not clear whether a state definition of universal service is necessary. Cumently, there is no explicit
authority granted fo the PSC 1o create an intrastate iniversal service fund. Further, a statutory
obligation to provide telecommunications service in the stale does not exist, but, according io the PSC,
it is unclear whether thers are areas in the state where only a single provider is available or where no
providers are available. (n addition, the federal Universal Service Fund is currently under review by the
FCC for potentiai reform. In iia review, the FCC has sought comments on whether priority for future
ftiljrll‘ldvereai Service Fund support could be based on whether states have inlrastete universal service

S.

 hotpes
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Certification of Service Providers

Present Situation

Section 384,33, F.S,, provides that, in general, a parson may not begin the construction or operation of
any telscommunications facility for the purpose of providing telecommunicafions services o the public
or acquire cwnership or control in any facility i any manner without prior PSC approval, This approval
comes through a certificate of necessity granted by the PSC. However, a cettificate of necessity or
control thereof may be {ransfemed from a person holding a cerfificate, its parent ot an afiiate to
ancther person holding a certificale, its parent or an affillate, and a person hoiding a certificate, s
parent or an affiiate may acquire ownership or control of @ telecommunicalions facllity through the
acquisition, transfer, or assighment of majority crganizatianal control or controlling stock ownership of a
parson holding a certificate without prior approval of the commission,

Section 364.335, F.S., establlshes the information required from each applicant for a cedificate of
necessity, which may include a detafled inquiry into the abliity of tha applicant to provide service, a
detated inquiry into the territory and facliities involved, and a detailed inquiry into the exdstence of
service from other sources within geographical proximity to the temitory applied for. Further, an
applicant must file with the PSC schedules showing all rates for service of every kind furnished by it
and all rules and contracts relafing 1o such servica. An application fee may required by the PSC in an
amount not to exceed $500. The applicant must also submit an affidavit that If has given proper notice
of ifs application. If the PSC grants the requested certificats, any person who would be substantialy
affected by the requested certification may, within 21 days after the granting of such carfificate, fila a
written chjection requesting a hearing. Also, the PSC may hold & hearing on its own motion to
determine whether the grant of a cesfificale Is in the public interest. '

Section 364.337, F.S., requires that CLECs and intrastate Interexchange telecommunications service
praviders obtain a certificate of authorily from the PSC. The PSC will grant a certificate of autharity
upon a showing hat an applicant has sufficient tachnical, financial, and managerial capability to provide
the gervice in the geographic area it proposes to serve, Section 384.3375, F.8., requires that pay
telephone service providars obiain a ceriificate of public convenience and necessity from the PSC.

Effect of Propoged Changes

The bill amends s. 384.33, F.S., to provide that either 2 cartificate of necessity or a certificate of
authority Is required to provide telecommunications service to the pubiic in Florida.®® The bill provides
that the PSC shall ceass to provide cerdificates of necessity after July 1, 2011, though existing
certificates of necessity would remain valid. The bill provides that the transfer of a certificate of
necessity or authorily from the cerfificate holder's parent company or affiiate or {0 another person
holding & certificate, or s parent company or affillate, may occur without prior approval of the PSC,
provided that notice of tHie transfer la provided to the PSC within 60 days efier completion of the
transfer. The transferee assumes the rights and obligations conferred by the certificate.

The biB also amends s. 384.335, F.S., to establish the process and requirement for obtaining a
certificate of authority to provide talecommunications service to the pubkc in Florida, The bill deletes
the application requirernents for a cerlificate of necessity. The'bill requires that an applicant for a
certificale of authority provide certaln identifying Information, inciuding: the applicant’s officlal name
and, H different, any name under which the applicant will do business; the sireat address of the
principal place of business of the applicant; the federal employer identification number or the
Department of State's document number; and ihe name, address, and telephone number of an officer,
partner, owner, member, or manager as a sentact person for the applicant to whom questions or

¥ The term “service” is defined in 3. 364,02, F.S., which states that the torm is to be construed in the broadest sense, but expsesaly
excludes broadband and VoIP service. Absent any defining or Nimiting language to identify the types of companies or services that do

or do st require certification {other than broadband and VoIP service), the bill appeats 1o require certification for all .
telecommunications services provided in Florida. [t is not clear, though, that this result s intended, as it would require certification
for services that are not carsently cartificated.
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concems may be addressaed. The bill requires that the applicant submit information darnonstrating its
managerial, {echnical, and financial ahility to provide telecommunications service, including an
attestation to the accuracy of the nformation pravided,

The bill provides that the PSC shail grant a cerlificate of authorily {o provide telecommunications
service upon a showing that the applicant has sufficient technical, financial, and managerial capabitity
to provide such service in the geographic area propoged to be sarved. The applicant must ensure
continued compliance with applicabls business formation, registration, and tamtion provisions of law,
and may terminate its certificate by providing notice o the PSG.

The bill repaeals 5, 364.337, F.S. CLECs would still be required to obtain a certificats of athority from
the PSG, subject to tha amended requirements of s. 364.335, F.S., as ditcussed above.™ Likewise,
pay telephone service providars would be required to oblain cettificates of authority subject to these
amended requiements.

Competitive Pricing / Consumaer Education and Assistance

Present Siuation

Section 364.04, F.S,, requires every telscommunications company to publish ite rates and tolls through
electronic or physical means. Section 364.08, F.S., makas it unlawful for a telecomnemications
company to charge any compensation other than the charge specified in fts schedule on file or
otherwise published and in effect at that time. Section 364.10(1), F.8., prohibls a telecommunications
company from making or giving any undue or unreasonable preference or advantags o any person of
locality, or to subject any particular person or locality to any undua or unreasonable prejudice or
disadvantags in eny respect,

in addition, chapler 364, F.S., contains several provisions refated to consumer education, assistance,
and protection, in particufar the foffowing:

» Section 384.0251, F.S., was establishad In 1985 to facllitate the transition from a reguiated
monopoly system 1o a competitive market for local exchange service through consumer
education.

« Section 364.0252, F.S., was established in 1998 to require the PSC to “expand #s cumerit
consumer information program to Inform consumers of their rights as customers of compatitive
felecommunications services and . . , assist customers in resolving any bliling and service
disputes thal customers arg unable to resolve directly with the company.” (n addition, this
saction emphasizes informing consumers concerning the avallability of the Lifefine and Link-Up
Programs. g

» Section 364.3382, F.S., retjuires local exchange companies to disclose 1o residential customers
the lowast cost option when setvica is requested and fo advise customers annually of the price
of each service option they have selected.

» Section 384.803, F.5., grants the PSC authority 10 adopt rules to prevent the unauthorized

. chamging of a subscribers telacommunications servica ("slamming") and fo resolve complaints
of anticompetitive behavior conceming a local preferred carier freeze,

« Baction 384.604, F.S., directs companies to provide detailed bills and a tol-free number that
must be answeared by a customer service representative or a voice reaponse unit; provides that
a customer is not iable for any charges for seyvices that the customer did not order
("cramming”); and grants the PSC authority to develop implementing rutes.

# Since at leust 2005, when intrastats interexchange telecommunications services wers inade exempt from PSC oversight, regulatory
practice with respect 10 intrastate interexchange telecommunications companles has bezn to require regjstration, rather than
certification, with the PSC. As noted in the previons footnote, ebsant any defining or limiting language to identify the types of
companies or services that da or do not require certifieation (other than broadband and VoIP service), the bill appears to require
certification for a1l telecommunications services provided in Florida, which would inclnde intrasiate interexchange
telecommunications companies,
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» Section 364.19, F.S_, grants the PSC autherity to regulate the terms of contracts belween a
telecommunications company and its customers.

o Section 364.27, F.5., authorizes the PSC o investigate interstate rates, fares, charges,
classifications, or rules of practice of message transfer that take place In the state and that the
PSC views as excassive or discriminatory, and to provide its findings to the FCC.

Effact of Proposed Changes

The bill amands s. 364.04, F.S., to expressly provide that the PSC has no jurisdiction over the content
or form of published rate schedulse and to allow tsiesommunications companies to enfer into contracts
establishing rates and charges that differ from its published achedudes or to offer servica not ncluded in
its schedules or to meet competitive offerings with respect 1o specific geographic markets and
customers. The bill repeals gs. 384,10(1), F.S. and s. 384.08, F.S. The efiect of these changes, taken
togather, is to reflect the bill's repea! of any rate reguiation over jocal exchange seivice and to allow
telecommunications companies the flexibility to offer competitively priced services.

The Bl repeals s. 384.0251, F.8. Because this pravision was established in 1985 to educate
consumers concerming the transition from a regulatad monopoly system to a competitive market for
local exchange servica, this provision may be obsolete.

The bill also repeals s. 384.0252, F.S., thus removing the PSC's authorily to aseist customars In
rasolving billing and service disputas with those companies and services it regulates, This repeal
appears 1o reflact the bill's removal of the PSC's regulatory authority over most retall setvices, as
described above, and treats dispules involving companies and services currently regulatad by the PSC
on par with disputes InvolVing unregulated companies and services. Under Section 364.01(3), F.S.,
communications activities not regulated by the PSC remain subject to Florida's generally applicable
business regulation and deceptive irade practices and consumer protection laws. Cusgtomers wha can
no longer resolve complalnts through the PSC may be able 1o use the non-binding dispute resolution
process generslly available through the Dapartment of Agricuiture and Consumer Services.
Unresolved complaints may require judicial action to resoive.

The bill smends 5. 3684.10, F.S., to add a provision granfing the PSC authority to provide consumer
education and information concerning the Lifaline and Link-Up programs. This provision appears to
replace & similar provision removed by the repeal of . 264.0282, F.8. :

The bill repeals s. 364.3382, F.S., thus eliminating the requirement that locel exchange companies
disclose fo residential customers the lowast cost option when service is requested and advise
customers annually of the price of each service option they have selected. This repeal appears to
reflect the bill's removal of the PSC's regulatory authority over most retail services, as described above,
and troats customer relations for companies and services currently regulated by the PSC on par with
customer ralgtions for unregulated companies and services.

The bill repeals 5. 384.603, F.S., but creates an identical provision in 5. 384.18, F.8. Thus, the PSC
will continue to have authority to adlopt rules and rescive complaints reganding the unauthorized
changing of a subscriber's telecommunications service, referred to as “slamming”™.

The bill repeals s. 364.604, F.S,, thus eliminating the requirament thet bllting parties provide detalled
bils and a toli-iree number that must be answered by a customer service rapresentative or a voice
response unit and removing the provision stating that a customer is not liable for any charges for
services that the customer did not order, ("cramming”). The bill also remaves the requirement in this
saction that billing parties provide a free tocking option to a cusiomer to blotk 800 or 976 telephone
calls,

The bill repeals s. 364.18, F.S., thus ramoving the PSC’s authority 1o regulate the terms of contracts
between a telecommunications company and its customers. Thia repeal appears to reflect the bill's
removal of the PSC’s regulatory authority over most retail services, as described above, and treats
customer relations for companies and services currently regulated by tha PSC on par with customer
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refations for unregulated companies and services. The PSC anticipaties that service contracts may
take on greater importance in the wireline market, similar to their prevalence in the wireless mearket.

The hill repeals s. 364.27, F.S., thus removing the PSC’s authority to investigale interstate rates, fares,
charges, classifications, or rules of practice of message transfer that take place in the state and that the
PEC visws as excessiva or discriminatory. The PSC indicates that it has not conducted investigations
of interstate rates in recen{ memory.

Competitive Market Ovorgight

Present Situation

Chapter 384, F.S,, directs the PSC to promole competifion. 1n addition, it grants the PSC authority 10
resolva disputes among telecommunications service providers for various purposss. As noted above,
8. 364.01(4)(), F.S., states the Legislature’s intant that the PSC ensure that all providers of -
telecommunications services are trested fairly, by preventing enticompetitiva behavior end eliminating
unnacessary regulatory restraint.

Section 364.16, F.S., givas the PSC authority to ensure that, where possible, a telscommunications
company provides local interconnection and access to any other telecommunications company.
Section 364,181, F.S., requires each ILEC to unbundle 2l of ite nefwork features, functions, and
capabliiities, including access to signaling databases, systeins and routing processes, and offer them to
any othar telecommaunications provider for resale to the extent technically and economically feasible.
Seciion 384.162, F.5., provides procedures for the negotistion and regulatory review of agreements for
interconnection and resale. Saction 3684.163, F.S,, states that a lccal exchenge telecommunications
company must file tarits for any hetwork access services it offers.

Section 364.058, F.S., authorizes the PSC to conduct limited proceadings fo consider any matter within
its jurisdiction and-requires that the PSC implement an expeditsd pracees to faciitate the quick
resolution of disputes beiwean tefecommunications companies.

Section 364.3381, F.S., prohiblts an ILEC from subsldizing nonbaslc service with revenues received for
basic service. It also gives the PSC condinuing oversight over cross-subsidization, predafory prieing,
and other similar anticompefitive bizhaviors.

Section 364.388, F.S., directs the PSC to collect data from bcal exchange service providers for use in
preparing an annual report to the Legisiature on the status of competition in the telecommunications
industry and a detailed exposition of the following:

o The overall impact of local exchange telecommunications competition on the continued
- availability of universal sexvice.

e The abiiity of compefitive providers to make funclionally equivalent local exchange services
availatle to both regidential and business customers ot competitive rates, terms, and conditions,

¢ The abllity of consumers to obtain functionally equivalant services at comparable rates, terms,
and conditions.

¢ The overall impact of price regutation on the maintenance of reasonably affordabie and refiabls
high-quality telecommunications services.

= What addifonal services, if any, should be included in the definition of basic local
telecommunications services, taking into account advances in techaoclogy and market demand.

¢ Any cther information and recommendations which may be in the public interest.

Effect of Proposed Changes

The bill rewrites; section 364.18, F.S., relating to local interconnection, unbundiing, and resale. The bil
repeals s5. 364,161, 364,162, and 364.3381, F.S., and consgolidales the relevant portions of those
sections. The bill describes the PSC’s autharity to oversee carrier-to-camier relationships and to
prevent anticompetitive behavior, including, but not limited to, the resale of sarvices, number portability,
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dialing parity, access to rights of way, access to poles and conduits, and reciprocal compensation. It
also authorizes the PSC to asbitrate and enforce interconnection agreements in accordance with 47
U.8.C. ss. 251 and 262 and applicable orders and rules of the FCC.

In addition, the bill incorporates into 8. 384.18, F.S., provisions substantially simitar to those in existing
5. 384.803, .8, (related to the unauthorized changing of a customer’s telecomsmunications service)
and s. 364,058, F.5. (related fo limited and expedited procesdings for disputes between companies).
Accordingly, the bill repeals ss. 364 058 and 364.603, F.S.

Tha bill amends s. 364.388, F.S., ta modify what the PSC is required fo address In its annual
competition report to the Legisiature. First, the bill removes the requirement thet the P3C address the
overall impact of local exchange talacommunications compefition on the availability of universal
service, Sacond, the bilf requires the PSC {o addrass the overall impact of compatition, rather than
price regulation, on the maintenance of reasonabiy affordable and rellable high-quality
talecommunications sarvices. Third, tha bill replacas the requirement that the PSC provide
suggastions for what other services should be included in the dafinfion of basic focal service with &
requirement to include a listing and short description of any carrier disputes.

In addition, the bill imits the quantitative portion of the PSC's data requests for purposes of the annual
competition report preparad purguant to s. 384.388, F.S. Specifically, the bill limits the data that must
be provided to the PSC fo a copy of the FCC Form 477 that was filad with the FCC which contains
Florida specific data. The [anguage requires the Commission to accept similar information i the Form
477 is not availlable and deletes the requirement for companies to flle data by exchange. According to
the PSC, the lack of exchange level access lne data will resirict its ability to identify competitive
impacts on & regional or locality basls and alsotheablli.y of the report to identify areas of the state that
may not have competitive options.

Misceflaneous Provisions
P ion

A number of provisions in Chapter 364, F.S., relate generally to the PSC's regulatory oversight of
tetecommunications service. These provisions, excluding those already discussed in this analysis,
include tha following:

s Section 364.015, F.8., which authorizes the PSC fo pelition the circult court for n injunction
against violations of PSC orders or rules in connection with the impaitment of a
telecommunications company's operations or setvice.

s Section 364.016, F.S_, which authorizes the PSC to assass a lelecommunications company for
reazonabla trave! costs associated with reviewing the records of the telecommunications
company and its affiiates when such records are kept out of state.

» Saction 364.057, F.5., which allows the PSC to approve experimantal or transitional ratea i
determines to ba in the pukdc interast for any talecormmunications company 1o test marketing
strategles.

» Seciion 364.059, F.S., which provides procedures for seeking a stay of the affeclive date of a
price redustion for a basic [ocal telacommunications service by a company that has elecied to
have its basic local telecommunications servicas treated the sae as ils nonbasic servicas.

s Section 384,08, F.S., which provides that when companies have agreed to joint rates, tolls,
contracts, or chargas, one company must file the rede tariff and if each of the others files
sufficient avidence of concunence, they do not have to file coples of the rate teriff.

s Section 364.083, F.S., which requires that the PSC put In writing any order adjusting generat
increases or reductions of the rates of a telecommunications company within 20 days after the
official vote of the commission. The PSC must slso, within that 20-day period, mall a copy of
the ordar to the clerk of the circult court of each county iy which customers are served who are
affected by the rats adjustinent.

s Section 364.07, F.S., which requires every telscommunications company to file with the PSC a
copy of any contract with any other felecommunications company or with any other entity
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relating In any way to the consiruction, maintenance, or use of a telecommunications facility or
service by, or rates and charges over and upon, any such telecommunications faciity. This
section also authorizes tha PSC to review, and disapprove, contracts for joint provision of
intrastate interexchange service.

= Section 364.16(4), F.S., which requires, for purposes of assuring that consumers have access
to different local exchange service providers without having 1o give up the consumer's existing
local telephone number, that all providers of local exchange services must have access to local
telephone numbering resources and assignments on equitable ferms thet include a recognition
of the scarcity of such resources and sre in accordance with national assignment guidefinas.
This subsection also requires the establishment of tsmporary nurnber portabifity by January 1,
1998, and permanent portability as soon as possible after development of nationel etandards,
with the PSC resolving disputes over rates, terms, and conditions for such arrangements.

+ Saction 364.188, F.S., which grants the PSC authority to have access to certain types of
records of & local axchange telecommunications company and its affiiated companles,

Jinchuding its parenl company, and to require a telacommunications company to file records,
reports or other data and fo retaln such information for a designated pariod of time.

s Secfion 384.186, F.8., which authorizes the PSC to, during all reasonable hours, enter upon
any premises occupled by any telecommunications company and set up and use thereon all
necessary apparatus and appllances for the purpose of making investigatione, inspaciions,
examinations, and tests.

= Section 364.345, F.S., which requires each telecommunications company to provide adequate
and efficient service to the tenitory described in its certificate within a reasonable time. It also

. prohibits, in general, a telecommunications company from seling, assigning, or iransfening its
certificate or any portion thereof without a determination by the PSC that the proposed sale,
assighment, or transfer s in the public interest and the approval of the PSC.

» Section 384.37, F.S., which authorizes the PSC to make any order and prescribe any terms and
conditions that are just and reasonable If any person, in construcling or exiending a
telecommunications facility, unreasonably interfares or Is about to unreasonably interfare with
any tsiecommunications facliity or service of any other parson, of if a controversy arises
between any two or more pirsons with respect to the territory professed to be served by each.

« Section 364,385, F.S., which provides savings clauses related to the effects of the law that -
opened iocal service to competition In 1995 on cortificales, rates, proceedings, and orders prior
fo January 1, 1896, the effective date of that act.

s Saction 364,501, F.S., which requires all talscommunications companies with underground fiber
optic facilities to operate their own, of be 2 member of a, one-call cable location notification
system providing telephone numbers which are to be called by excavating conbiaclors and the
general public for the purposs of notifying the telecommunications company of such person's
intent o engage in excavaling or any other similar work.

» Section 364.503, F.5., which requires a local exchanga telscommunications company or a
cable felevision company which is merging with or acquiring an ownership interest of greater
than 5 percent in the other type of company te give 60 days' nolice to the Florida Public Service
Commission and the Department of Legal Afialrs of the Office of ths Attomey General.

* Seactions 364.506 - 364.516, F.S., make up the Education Facllitles Infrastructure Improvement
Act. Section 364.506, F.S., tilea these socilons; . 384.507, F.S, provides fegislative findings
and intent; s. 364.508, F.S., provides definitions; s. 364.515, F.S., provides for funding of
advanced telecommunications services by submiiting a technology-neads request to the
Peparlmant of Management Services no later than July 1, 1997; and 5. 364.516, F.S., provides

or penaities.

Effect of Proposed Changes

The bill repeals the following sections of Chapter 364, F.S., which ara made unnecessasy or obsolele
by provisions of the bill that removi the PSC's existing regulatory oversight: ss. 364.057; 364.08;
364.063; 364.07; 384.185; 364.34%; and 364.385(1), (2), and (3). _

The bill repeals s. 364.059, F.38. This section Is o longer operative and is obsolete.
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The bill repeals obsolete provisions of 5. 364.16(4), F.S., refated fo sstablishing femporary number
portabiiity. The bill retains the PSC's authonty under this subsaction to oversee numbsering lssues,
such as area code exhaustion and number assignment in accordance with national guidelines.

The bill amends 9. 384.183(1), F.8., to remove the PSC’s access to &ffiliate or parent company records
of a local exchange company. Access to such records was relevant in a rate base regulatory structure
to pravent cross-subsidization. According to the PSC, such access i no longer relevant under the bill,

The bill repeais s. 364.37, F.S., removing the P5SC's authority to address controversies over service
{erritories. The PSC states that it has not addressed eny service territory disputes relating fo
telecommunications companies in recent memory. The repeal of this saction appears to reflact the
general transiion from a regulated monopoly environment, with defined setvics tenvitories, to an open,
compsatitive market,

The bill repeals s. 364.501, F.S. The repeal of this section will likely have no effect because the
Sunshine State One-Call of Florida program created under chapter 658, F.S., requires the participation
of “any person who fumishes or transposts materials or services by meeans of an underground facility.”

The bill rapaals s, 384,503, F.S., thug eliminating the requirement that 60-day notice be provided to the
PSC and the Department of Lagal Aftairs for cortain margers and acquisitions between iocal exchange
telecommunications companies and cable television companies.

The bill repeatls ss, 364.508 - 364.518, F.S., which make up the Education Facilities Infrestruciurs
Improvement Act. Undsr this act, an eligible facility, or a group of eligible facilities based on geographic
proximity, may submit, no fater than July 1, 1997, a technology-needs request to the Depastmant of
Management Sarvices.

Broadband Adoption

Present Situalion

In 2008, the Lagislalre croatad s. 364.0135, F.S., to promale the deployment and adoption of
broadvand Intemet service throughout Florida through a coordinated stalewlde effort. The law
authorizes the Department of Management Sarvices to work collaborafively with Entarprise Florida,
Inc., siate agencies, local govemnments, private businesses, and community organizations for mapping
and daployment of broadband Internet services in the state, The American Recovery and

Reinvestment Act of 2009 provided $7.2 billion for broadband mapping and daployment, and the law
allows DMS to draw down these foderal funds fo help establish universal broadband In the siate.

* The law requires funds received by DMS for this purposa to be focused on expanding brosdband in
rurel, unserved, and underserved communities through grant programs. The depattment is charged
with congucting & needs assessment of broadband and developing maps that identify unzerved areas,
underserved areas, and broadband transmission speeds in the gtate, Undar the law, priciity for grants

Ie provided to projects that:

¢ Provide access o broadband education, awareness, training, access, equipment, and suppart
to lbraries, schools, colleges and universities, heaith care providers, and community
organizations.

» Encourage investments in primarily unserved araas to provide consumers a choice of
broadbarx! service,

. e Work toward establishing affordable and sustainable broadband service in the etate.

¢ Faclitate the development of applications, programs, and services, including telework,

telamedicine, and e~leaming that increase the usage and demand for broadband services.
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Effe P es

The bill smends (he intent of s, 364.0135, F.S., 1o promating “sustainable adopiton” of broadband
Internet service, which is defined In the bill as "the ability for communications senvice providers to offer
broadband services in all areas of the etate by encouraging adoption and utiization levels that allow for
these services to be offered in the free market absent the need for governmental subsidy.”

In establishing the priority of projects for purposes of awarding grants, the bill removes from the priority
list those projects that “encourage investment in prirmarily unserved areas to give consumers a choice
of more than one broadband internut service provider.” In its piace, the bill establishes as a priority
those projecta that "encourage sustainable adoption of broadband In primarily Unserved aveas by
removing barriers to entry.”

In addition, the il replaces the requirement that the DMS collaborative conduct a needs assessment of
braadband Interet servica with a requirement that it monitor the adoption of such service.

Finally, the bill provides that any rule, contract, grant, or other activity undertaken by DMS must ensure
that all entities are in compliance with applicable faderal or state laws, rules, and regulations, including
those applicable to private entitles providing communications services for hire and the requirements of
. 360.81, F.8. (conceming communications sarvices provided by government entities),

Conforming Changes

The bill amends ss. 196.012(6), 199.183(1)b), 212.08(6), 290.007(8), 350.0805(3), 364.105, 364.32,
and 489,103(5), F.S,, to conform statutory cross-references.

B. SECTION DIRECTORY:
Section 1, Craates the “Regulatory Reform Act.”

Section 2. Amends e. 364.01, F.S.. revising legialative intent with respect to the jurisdiction of the
Florida Public Service Commission.

Section 3. Amends &. 364.011, F.3,, providing that cerlain basic and nonbasic telecommunication
services and operator services are exempt from the jurisdiction of the Public Service Commission,

‘Saction 4. Amends s, 364.012, F.S,, requiring local exchange telscommunications companles to
provide unbundled access fo network elements.

Section 5. Amends s, 364.0135, F.S., providing legislative intent relating to the sustainable adoption of
broadband Intarnet service; providing & definition of "sustainable adoption” as it relates to broadband
intemet services; removing absolete legisiative intent; authorizing the Department of Management
Sarvices to work collaboratively with, and to recelve staffing suppost and other resources from,
Enterprise Florida, Inc,, shate agencies, Jocal govemments, private businesses, and community
organizations to encourage sustainable adoption of broadband [nternet services; authorizing the
dapartment to adopt rules.

Section 6. Amends &. 364.02, F.S., removing the definition for “monopoly service® and adding
definition for "VolP."

Section 7. Repeals s, 364.025, F.8,, relating to uniform telecommunications service,

Section 8. Repeals 3. 364.0251, .8, relating to a telecommunications copsumer Information
program.

Soclion 3. Repeals s, 364.0252, .S, refating fo the expansion of consumer information programs.
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Section 10, Amends a. 364.04, F.5i., providing that the commission has no jurisdiction overthe
content, form, or format of rate schedules published by a telecommunications company; providing that
a telecommunications company may undertake certain activities.

Section 11. Repeals s, 364.051, F. 8., relating to price regulation.

Repeals 8. 364.0562, F.8,, relating to regulatory methods for smal local exchange
telecommunications companies,

Section 13. Repeals &, 364.067, F.5,, relating to experimental and transitional rates.
Section {4. Repeals 5. 364,058, F_S., relating to imited proceedings.

Sectlon 15. Repeals &. 364.059, F_8., relating to procedures for seeking a stay of proceedings. .
Section 15, Repeals . 364.06, F.S., relating to joint rates, tolis, and contracts.

Section 17, Repeals s. 364.063, F.S., relating to rate adjustmant order's,

Section 18. Repeals s, 384.07, F.5., relating to Intrastate interexchange service contracts.
w Repeals 8. 364.08, F.3., relating to unlawiul charges agalnst consumers.

Saction 20. Amends s. 364.10, F.i3., removing obsolete provisions; requiring an eligible
telecommunications carrier to provide & Lifeline Assistance Pian to qualified regidentiat subscribers.

Section 21. Repeals s, 384,15, F.5,, relating to repairs, improvements, and additions to
telecommunication facilities.

Seoction 22. Amends s. 384.16, F.8., relating to inferconnection, unbundting, and resale of
telecommunication services; requiring the commission to, upon request, arbitrate and enforce
Inferconnection agreemants; prohibiting a telecommunications company from knowingly delivering
trafflc for which ferminating acoess service charges would otherwise apply; authorizing the commission
to adopt rules to prevent the unauthorized changing of a subscriber's telecommunicalions sarvice;
removing obsolete provisions relating to jocal exchange telecommunications companies.

Section 23. Repeals s. 364.181, F.S., relating to unbundling and resale of telecommunication services
Section 24. Repeals s, 364,162, F.S., relating to negofiated prices for interconnection services.
Section 28. Amends s. 364.163, F.S., canforming provisions to changes made by the act.

Section 268, Amends s, 364.183, F.S., revising provisions relating to acceas of the commiesion to
certain records of a telecommunications company.

Sectlon 27, Repeals s. 264.185, F.5., relating to relating to powers of the commisslon fo investigate
and inspect any premises of a felscommunications company.

Section 29, Repeals s. 384.19, F.8., relating 1o regulation of telecommunication corfracts.
Section 29. Repeasls s, 384.27, F.S., relating to powers and duties as to interstate rates.

Segtion 30. Amends s. 364,33, F.S., relating o the certificate of authority; prohibiting a person from
providing any telecommunications service to the public without a certificate of necessity or a certificate
of autharity [ssued by the commission; providing thet, after a specified date, the commission will no
longer issue certificates of necessity, :
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Section 31. Amends s, 364.335, F.8., requiring an applicant to provide certain information when
applying for a certificets of authority; describing the criteria necessary fo be granted a certificate of
authority; authorizing a telecommunications company to tarminate a certificate of authority.
Saction 32 Amends s, 364.336, F.S., relating to regulatory assessment fees.

8ection 33. Rapeals s. 384.337, F.S., relating to compeiitive local exchange companies,

Section 34. Amends s. 384.3375, F.8,, relating o pay telephona service providers, requiting pay
telephone providars to obtain a ceriificate of authority from the commission.

Section 35 Repeals s. 364.3378, F.S., relating to operater sarvices.
Section 36, Repseals 8. 364.33381, F.8,, relating to cross-subsidization.
Segtion 37, Repeals &, 364.3382, F.S., relating to cost disclosures.

Sectiot 38. Repeals . 384.339, F.S., refating t shared tenant services.
Section 39. Repeals s. 364.345, F.S., relating to cestificates for territories served.

Section 40, Repeals s. 36437 F.§., relating fo powers of the commission relating to service
ferritories.

Soction 41, Amends s. 364.385, F.S., removing obsolate provislons relating to saving clauses.

Section 42. Amends s. 364.388, F.5., revising the content & be inciuded in the report o be filed with
the Legislatura.

Repeals s. 364.501, F.S., relating to the prevention of damages to underground
telacommunication faciBties.

Saction 44. Repeals s, 364.503, F.3., relating to mergers or acquisitions.
Section 44, Repeals 5. 364.506, F.S,, refating to a short tile for education faciiities.

Section 48, Repeals s. 384.507, F.S, relating to legisiative intant for advanced telecommunication
sstvices o eligible facl/ities.

Section 47, Repseals 8. 364.508, F.S., relating 1o definitions.
Section 48. Repeals 5. 384.515, F.S,, relating to infrastructure investmants.

Rapeals 8. 364.516, F.8., relating to panalties for ziling toprov!de advanced
{elecommunication services.

Section 0. Repeals s. 364.601, F.8., relating to the short titls for telecommunication consumer
praotections.

Section §1. Repeals s. 364.602, F.S,, relating to definitions.

Sectlon 52. Repeals 5. 364.603, F.S., relating to the methodology for protecting consumers for
changing telecommunication providers.

Section 63. Repeals . 364.604, i.5., relating to kilfing procedures 1o inform end protect the
consumer.
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Seetion 84. Amends s. 188.012, F.8., revising cruss-references {o conform to changes made by the
act,

Saction 868, Amends s. 199.183, F.8,, revising cross-referances to conform to changes made by the
act

Section §6. Amends s. 212.08, F.5., revising cross-references to conform to changes made by the
act. :

8Saction 7. Amends s. 280.007, F.S., revising cross-references to confonm fo changes made by the

act.

Sectlon §8. Amends s. 350.0605, F.S., reviging cross-raferences io conform {0 changes made by the
act

Section §3. Amends s. 364.105, F.S., revising cross-references to confonm o changes made by the
act.

Section 80, Amends 8. 384.32, F.5., revising cross-references io conform to changes made by the
act.

Section 61. Amends 3. 489.103, F.&., revising cross-references to confonn to changes mede by the
act.

Saction 82, Provides an effective dats of July 1, 2011.

. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

The Public Service Commission ("PSC”) indicates that its regulatory assessment foas will decllna
by about $1.2 milllon due to the logs of such revenues from intrastate interexchange compan
Further, the PSC indicates thel revenue from Incumbent local exchange cnmpanles Is projactad to

deciine byover 13% for FY 2011-2012,
Ses “Fiscal Comments® section.

2. Expenditures;

The bill will allow for a reducticn in expenditures for the PSC as a result of removing several
components of the PSC’s regulatory oversight of telecommunications services. Specifically, the
PSC estimates elimination of 11 FTE positions in FY 2011-2012 and an additionat 2 FTE positions
In FY 2012-2013, with a corresponding budget reduction of $745,855 in FY 2011-2012, and
$807,378 thereafter. (MB 5007, House propaosed General Appropriations Act for Fiscal Year 2011-
2012, includes a raduction of 27 FTE positions and $2 million for administrative efficlencies that are

unrelated to this bill.)
See “Figcal Comments” section.
E. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:
None
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2. Expenditures;
None.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

The bilt will reduce regulatary requirements imposed upon local exchange companies and competitive
local exchange companies. Az a resulf, these companies will ikely bensfit from reduced regulatory
compilance cosis. Further, the bill should create a more compatitively netitrat ragulatory scheme for
these compenies as compared to competing providers of telacommunications services, such as cable,
wireless, and broadband service.

D, FISCAL COMMENTS:

The bilt amends s. 364.336, F_S., to require the PSC, through rulemaking Initiated by August 1, 2011, to
reduce the regulatory assessment fees used to fund its regulation of telecommunications companies
and services fo reflect reduced regulatory costs. The reduced fees must be applied beginning with
paymenis due in January 2012 on revenues for tha preceding 8-month period. The PSC must conaider
the rogulatory activities that are no longer required and the number of staff assigned to those activities,
the number of staff necessary to carry out the reducad leve! of regulatory responsibifiies, reductions in
overhead, and reductions in direct and indirect costs.

According to the PSC, its current budget for tsleconenunications for FY 2011-2012 is approximately
$6.4 million. This amount includes both direct and indirect costs associated with telecommunications
as well as an allocalion of fixed costs, such as rent. The PSC indicates that at the close of FY 2009-
2010, approximately 82 FTEs were direcily assigned to felecommunications. Using February 2011
information, the PSC indicates that approxdimaiely 50 FTEs are directly assigned to
telecommunications.

1. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipafity/County Mandates Provision:

This bill does nct appear to require counties or municipaiities to teke an action requiting the
expenditure of funds, reduce the authority that counties or municipaiities have to raise revenuse in the
aggregate, or reduce the percertage of state tax shared with counties or municipalities.

2. Other:
None.

B. ‘RULE-MAKING AUTHORITY:
None,

C. DRAFTING ISSUES OR OTHER COMMENTS:

The bill amends s, 364.33, F.S., to provide that either a certificate of necessity or a carfificate of
authority is required to provide talocommunications service to the public In Florida. The term "service”
is defined in 8. 364.02, F.S., which states that the term is {0 be construed in {he broadest sense, but
expressly excludes broadband and VoIP service. Absent any defining or imiting languiage to identify
the types af companies or services that do or do not require certification {other than broadband and
VolP servica), the bill appears to require certification for alt telecommundcations services provided in
Florida. Itis not clear, though, that this result 1s intended, ag it would require certification for services
that are nof currently cedlificated.
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Iv. AMENDWENTS! COMMITTEE SUBSTITUTE CHANGES

On March 22, 2011, the Enesgy & Utilities Subcommitiee of the Stale Affairs Commiitee adopied amendments
1o HB 1231 that have been incorporated into the committes substiute that Is the subjact of this analysis,
These amendmenis:

®
*

Restore the authority of the PSC, under s. 364,16, F.8,, to aseess a telecommunications contpany for
reasonable travel costs to axamine the company’s rscords that are kept out of state.

Restore the deflnitians for "oparator service” and “operator servico providers”™ In s. 364.02, F.5,
Restore the authority of the PSC, under s. 384.16, F.8,, to oversee numbering issues, such as area
code exhaustion and number agsignment In accordance with natlonal guidelines.

Restore the existing public records exemption for employee personnel information in 8. 364.183(3)(f),
F.S.

Conformed provisions to reflect the bill's ramoval of regulation for operator service.

On April 14, 2011, the State Affairs Commitiee adopted amendmants to CS/HB 1231 that have besn
incosporated into the cammiites substitute that is the subject of this analysie. These amendmonts:

Clarify that services comparabie to nonbasic service are exempt from PSC jurisdiction.

Remove language stating that high pole-aftachment rates are a barrler to entry for broadband service,

but refain the general direction to ramove bariers o anlry.

Restore existing law geanting the PSC authority to seak an injunction to enforce its rules and orders.

Restora exisiing iaw providing the PSC the ablity to assess travel costs fo review records kept out-of-

state.

Authorize the PSC to provide consumer education and information conoerning the Lifeline and Link-Up

programs.

Restore exiating law allowing the PSC to specify the form in which records, reports, or other data must

be produced and to require that information be retained by a company for a certain time.

Require the PSC, through rulemaking, fo reduce its regulatory assessment fees for lelecommunications
companies ko reflect the reduced level of regutation thal results from the bill, and pm\dde an annuai

report of these sfforis to the Governor and Legisiature.
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