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Diamond Williams 

From: Rhonda Dulgar [rdulgar@yvlaw.net] 
Sent: Friday, August 19, 2011 4:35 PM 
To: Frank Bondurant; Beth Keating; J.R. Kelly; Cecilia Bradley; Filings@psc.state.fl.us; Jennifer 

Crawford; Lisa Bennett; Schef Wright . 

Subject: Electronic Filing - Docket 100459-El 
Attachments: 100459.Marianna.RespOpposingMTD.8-I 9-1 1 .pdf 

a. Person responsible for this electronic filing: 

John T. LaVia, I11 
Young van Assenderp, P.A. 
225 South Adams Street, Suite 200 
Tallahassee, FL 32301 

jlavia@wlaw.net 
(850) 222-7206 

b. 100459-E1 
I n  Re: Florida Public Utilities Company's Petition for Authority to Implement a Demonstration Project of 
Proposed Time-of-Use and Interruptible Rate Schedules in the Northwest Division. 

c. Document being filed on behalf of the City of Marianna, Florida. 

d. There are a total of 28 pages. 

e. The document attached for electronic filing is The City of Marianna's Response in Opposition to 
Motion to Dismiss. 

(see attached file: 100459.Marianna.ResppposingMTD.8-19-ll.~f ) 

Thank you for your attention and assistance in this matter. 

Rhonda Dulgar 
Secretary to lay LaVia 
Phone: 850-222-7206 
FAX: 850-561-6834 

8/19/2011 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In Re: Florida Public Utilities Company's Petition for 

Proposed Time-of-Use and Interruptible Rate Schedules 
In the Northwest Division 1 Filed: August 19.201 1 

) 

) 
Authority to Implement a Demonstration Project of 1 DOCKET NO. 100459-E1 

CITY OF MARIANNA I S -NSE I N OPPOSIT ION TO MOTION TO DI SMlSS 

The City of Marianna, Florida ("Marisma" or "City"), pursuant to Rule 28-106.204(1), 

Florida Adminishtive Code ("F.A.C."), hereby files its response in opposition to the Motion to 

Dismiss the City's Amended Petition for Formal Proceeding ("Second Motion to Dismiss") filed 

by Florida Public Utilities Company ("FPUC") on August 12,201 1. In summary, contrary to 

FPUC's assertions, the City has plod sufficicnt facts to establish its standing, specifically that the 

City is a customer of FPUC eligible to take service under all but one of the time-of-use ("TOU") 

and intmuptiblc ("IS") rate schedules that the City opposes in this proceeding; the City is in fact 

a customer under one of the subject rate schedules; the rate schedules proposed by FPUC are not 

fair, just, and reasonable because they are not cos t -bd .  the City is entitled to access to all of 

FPUC's ratcs for which it is otherwise eligible; the City is entitled to have the Commission 

ensure, through this proceeding, that the subject ratc schedules arc fair, just, and reasonable: and 

thc City is being subjected to an immediate injury in fact by being deprived of access to fair, just, 

and reasonable TOU and IS rate schedules, and by being forced to make its decisions with 

respect to thc unfair, unjust, unreasonable, and non-cost-based rate schedules that are presently in 

effect, The City has plainly stated a claim upon which relief can be granted, namely that the 

rates for which the City is eligible, and under which the City receives service, are not fair, just, 

and reasonable because they are not cost-based, and that the Commission has the jurisdiction, 
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authority, and mandate under several sections of Chapter 366, Florida Statutes,' to deny those 

rates, or alternately, to fix and determine proper rates, as may be indicated by competent 

substantial evidence of record in a hearing, accordingly. Taking the allegations in the City's 

Amended Petition for Formal Proceeding as true, and applying the well-settled standards of 

rcvicw for motions to dismiss, as articulated in Commission orders and applicable Florida 

authority, FPUC's Second Motion to Dismiss must be denied. 

In further support of its rights to a timely formal proceeding in this docket, the City of 

Marianna states tu follows. 

BACKGROUND 

1. This docket was initiated by FPUC's filing, on December 14,2010, its petition for 

approval of certain optional time-of-use ("TOU") and intermptible m i c e  ("IS") rata, on a pilot, 

experimental. or demonstration program basis. This pleading is referred to hereinafter as 

"FPUC's TOWIS Rates Petition." The City petitioned to intervene on January 7,201 1, and the 

Commission granted the City intervenor status by its Order No. PSC-I 1 -0129-PCO-E1 on 

February 25,201 1. 

2. On February 11,201 1, the Commission issued its tariff order, Order No. PSC-11- 

01 IZTRF-E1 (the "Tariff Order"), approving FPUC's proposed TOU and IS rates pending the 

filing of a petition for formal proceediing by a party whose substantial interests would be affected 

by the Commission's actions in the Tariff Order. Tariff Order at 8. The Tariff Order stated that it 

was 'interim io nature" and that it would become final unless a person whose substantial 

interests arc affected by the actions proposed in the Tariff Order filed a petition for a formal 

proceeding by March 4,201 1. Id. The City received notice of the Commission's interim action 

on FPUC's petition and tariff proposals when the City d v e d  a copy of the Tariff Order on 

' All references to the Florida Statutes in the City's Response are to the 2010 edition thereof. 
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February 11,201 I .  Thc City timely filed its original Petition for Fomal Proceeding on March 1, 

201 1. 

3. FPUC moved to dismiss the City's Petition for Formal Proceeding on March 17, 

201 1. The City responded in opposition to the Motion to Dismiss on March 24,201 1. By 

memorandum dated June 2,201 I.  the Commission StafYrmmmended that the Commission 

deny FPUC's Motion to Dismiss. At its conference on June 14,201 1, the Commission voted to 

reject its Staffs recommendation and to grant the motion to dismiss, without prejudice. This 

vote was memorialized in Commission Order No. PSC-I 1 -0290-FOFBI, issued on July 5,201 1, 

As stated in this order, the Commission's decision was based on its conclusion that the City "has 

not sufficiently demonstrated that it will suffer an injury in fact which is of sufficient immediacy 

to entitle it to an administrative hearing." Order No. PSC-11-0290 at 3. While recognizing that 

the dismissal was without prejudice, the order did not specify a time for the City to submit an 

amended petition requesting a formal proceediig; by agreement with FPUC, the City filed its 

Amended Petition Requesting Formal Proceeding ("Amended Petition") on July 25,201 1. 

FPUC filed its Second Motion to Dismiss on August 12,201 1, and the City is timely filing its 

response opposing that motion. 

4. In a separate petition filed on January 26,201 1, FPUC initiated PSC Docket No. 

11 W I - E I ,  In Re: Petition for A D D ~ O V ~ ~  of Amendment No. 1 to Generation Services Anrccm ent 

with Gulf Power Comuanv. bv Florida Public Utilities Comuans that petition is rcferrd to 

herein as the "PPA Amendment Petition." In that petition, FPUC stated the following: "FPUC 

determined that, in order to develop TOU and Inmpt ib l e  rates that would satisfy the 

requirements of the Franchise and also comply with Commission regulatory requirements, 

changes to the existing PPA with Gulf would be necessary.' PPA Amendment Petition at 3. The 
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TOU and IS rates proposed by FPUC depend on the PPA Amendment being approved by the 

PSC by a final, non-appealable orda by luly 31,201 1. PPA Amendment Petition at 4 and 

Attachment A (to that petition) at 3. The PSC consided the PPA Petition as a "proposed 

agency action" item at its conference on June 14,201 1. The City opposed and continucs to 

oppose the proposed PPA Amendment, and the City has accordingly intervened in PSC Docket 

NO. 11 Wl-EI ,  which the PSC opened for the purpose of evaluating the PPA Amendment. 

Following the Commission's issuance of its Order No. PSC-l1-0269-PAA-EJ, entitled "Notice of 

Proposed Agency Action Order Approving Amendment No. 1 to Purchased Power Contract for 

Generation Scrvicc Bchvcen Florida Public Utilities Company and Gulf Power Company for 

Purposes of Fuel Cost Recovery Calculation" (the "PAA Order") on June 21,201 1, the City of 

Marianna timely filed its petition protesting the PAA Order and requesting a formal proceediig 

on the proposed PPA Amendment. FPUC has also moved to dismiss the City's petition 

protesting the PAA Order and requesting a formal proceeding on that related matter, and the City 

timely responded to that motion to dismiss as well; action on that motion to dismiss is pending. 

5. The City of Mariannq Florida is a political subdivision of the State of Florida, 

with a population of approximately 6,200 persons. The City operates police and fire 

departments, water, wastewater, and natural gas utility systems, and provides other municipal 

services to its citizens. The City is a substantial, major customer of FPUC; the City purchases 

retail electric m i c e  from FPUC through approximately 112 awunts,2 including accounts that 

are billed under FPUC's General Service - Non-Demand (GS), General Service - Demand 

(GSD), General Service - Large Demand (GSLD), General Service - Dunand Time of Use - 

' The figure of 112 accounts is based on review of the City's billing statements from FPUC for 
accounts that were active as of early January 201 1. The number of active accounts fluctuates 
from time to time, bctwcen 110 and 120 aooounts. The City spends approximately $900,000 per 
year on electricity purchases h m  FPUC, which the City believes probably makes the City the 
largest customer in FPUC's Northwest Division. 
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Experimental (GSDT-Em), and Street Lighting (SL) and Outdoor Lighting (OL) rate schedules. 

The City‘s Ordinance No. 981 is the Franchise Agreement or Franchise Ordinance be twm the 

City and FPUC. Among other things, the Franchise required FPUC to have developed and 

implemented T i e  of Use and Interruptible, or similar, rates that were to be (a) “mutually a p d  

to“ by the City and FPUC, @) available to all of FPUC’s customm in the Northwest Division, 

and (c) in effect by February 17,2011. 

6. As a customer of FPUC. the City is eligible to take service under these rate 

schedules. Sincc the City takes service through many accounts that arc served under FPWC’s GS, 

GSD, and GSLD rate schedules, the City is eligible to take Service under the time-of-use 

counterparts to each of these tariffs, as well as unda FPUC’s proposed Interruptible Service - 

Time-of-Use rate schedule. In fact, the City has already subscribed one of its a~~ounts to time 

of-use service. under Rate Schedule GSDT-EXP.’ Also, as a customer of FPUC, the City’s 

substantial interests will be affected by whether the proposed TOU and IS rates arc dfcctive and 

cost-etrective at accomplishing the purpose of promoting energy conservation and efficiency. 

7. FPUC does not own or operate electric generation facilities. FPUC purchases the 

electric power it sells in its Northwest Division from Gulf Power Company (“Gulf”), pursuant to 

an Agreement for Generation Services dated December 28,2006 (the “Existing Agreement”). 

Before the implcmentation of the PPA Amendment pursuant to the PAA Order, the rates paid by 

FPUC to Gulf under the Existing Agreement were among the highest, if not the highest, 

wholesale power rates in the State of Florida, resulting in FPUC’s retail rates in its Northwest 

Division being among the highest, if not the highest, in the State of Florida. Even following the 

’ The City could not have subscribed this account, or any other of its amounts, to time-of-use 
service as of March 4,201 1, when it filed its original Petition Requesting Formal Proceeding, 
because service under FPUCs TOU rates was not available at that time. In its flyer describing 
its TOU rates. FPUC includcd the statement “Enrollment begins May 2,201 1 .” 



implementation of the PPA Amendment pursuant to the PAA Order, with resped to which the 

City has timely filed its protest and request for a formal p r o d i n g ,  the retail rates paid by 

customers in FPUC's Northwest Division m a i n  among the highest retail electric rates in 

Florida. Since the wholesale rates paid by FPUC to Gulf are in fact FPUC's bulk power supply 

costs, those rates and the Existing Agreement, as modified by the PPA Amendment, are 

inextricably telatcd to the retail rates charged by FPUC, including its proposed TOU and IS rates 

that are the subject of this Docket No. 100459-EL 

8 The City believes that it is undisputed that the reason that FPUC filed its 

proposed TOU and IS rate schedules is that FPUC is required, by a contractual obligation to the 

City pursuant to its Franchise Agrement with the City, to havc TOU and IS ra ta  in &cct by 

February 17,201 1. 

other words, this docket exists only because of FPUC's contractual obligation to the City to 

implement TOU and IS rates. 

Order No. PSC-0112 at 2,6; and FPUC's TOU/IS Rates Petition at 2. In 

STANDARD OF REVlEW FOR MOTIONS TO DISMISS 

9. A motion to dismiss challenges the legal sufficiency of the facts alleged in a 

petition to state a c a w  of action. In re: Petition for ADuroval of Negotiated Purchase Power 

@ntract with FB Energy. LLC bv Promess En- Florida, Docket No. 090372-EQ, Order No. 

PSC-10-0685-FOF-EQ at 2 (citing Mevers v . CitvofJaoksonville, 754 So. 2d 198,202 (Fla. 1' 

DCA 2000)). The standard of review for a motion to dismiss is whether, taking all faots pled in 

the petition of which dismissal is sought as true, the petition states a claim sufficient to proceed. 

Vames v. Dawkins, 624 So. 2d 349,350 (Fla. I* DCA 1993). The Commission has stated that, 

in evaluating a motion to dismiss, the Commission is "required to view the petition in the light 

most favorable to the petitioner, taking all allegations in the petition as true," In Re: Aodicatim 
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for Certificate to Provide Alternative Local Exchange Teltoommunications Service bv American 

Phone Corn., Docket No. 981017-TW, Order No. PSC-99-0146-FOF-TX at 2 (Fla. Pub. Say. 

Commb, January 25,1999). Moreover, the Commission is required to "resolve every masonable 

conclusion or inference in favor of.  . . the non-moving party." Mevm v. Jacksonville, 754 So. 

2d at 202. Dismissal is "a severe sanction which should be granted only when the pleader has 

failed to state a cause of action, and it conclusively appears that there is no possible way to 

amend the complaint to state a cause of action." M. 
SUMMARY OF ARGUMEN T 

10. FPUC's Second Motion to Dismiss the City's Amended Petition for Formal 

Proceeding raises ascntially one point, that the City has not alleged or explained - to FpUC's 

satisfaction, at any rate - an immediate injury in fact sufficient to justify its standing to request a 

formal proceeding on FPUC's TOU and IS rates. Second Motion to Dismiss at 5,lO. Perhaps 

obviously, the City strongly and vigorously disagrees with FF'UC's agsertions. While FPUC 

appears to be trying to argue that the City has to "demonstrate standing" by explaining exactly 

what its injufy is, perhaps in dollar terns, this assertion misstates the standard of review for 

motions to dismiss. Consistent with the proper standards of review, as well as applicable 

procedural rules, the City has pled sufficient facts to establish its claims as to immediate injury in 

fact, within the zone of interests protected by the Commission's statutes and this proceeding, and 

thereby to establish its standing. Further, the City has pled sufficient facts to state a claim upon 

which the Commission has the jurisdiction and the statutory mandate to grant relief. 

11. The immediate injury alleged by the City is simply this: the City is eligible for 

fair, just, and reasonable time-of-use and interruptible rata, but the TOU and IS rates that the 

Commission has approved, albeit on an interim basis, are not fsir, Just, and reasonable because 



they do not reflect either the cost of the value associated with time-of-use or intaruptible 

service; stated differently, the facially obvious inference of these allegations is that the City i s  

entitled to TOU and IS rates that & reflect the cost and value associated with taking time-of-use 

or interruptible service, and the City is being immediately injured by being deprived of access to 

such rates. The City is thus being deprived of access to fair, just, and reasonable TOU and IS 

mtes and is entitled to a formal p r o c d i g  to vindicate its interests. This is a present, cumnt, 

real-time, ongoing injury, and thc City's i n t m t s  in rcmcdying this injury will be determined, 

one way or the other, in this docket. There is nothing speculative about the City's injury: the 

longer the rates continue in effect, and the longer the time before the situation is remedied, the 

longer and the greater will be the City's injury, and the City is accordingly entitled to the 

requested hearing on a timely basis. The City has also alleged that the subject rates are not 

effective or cost-effective at promoting energy conservation and efficiency, because they arc not 

cost-based, and accordingly, allowing those rates to continue in effect is immediately 

determining thc City's substantial interests, adversely to the City, in having fair, just, and 

reasonable rates, and immediately depriving the City of its substantivc rights under numerous 

provisions of Chapter 366, Florida S ta tes .  

12. Although FPUC recognizes the applicability of the && standing test: FPUC 

has mischaractcrizcd the holding of &&Q by attempting to assert that a "purely economic 

interest" is not cognizable as a basis for standing. Sccond Motion to Dismiss at 7. 

for the proposition that, to give rise to standing, an injury must be within the zone of interests 

protected by the given proceeding. ln t h e m  case itself, the holding was that "injuries to a 

competitor's profit and loss statement," even though real, were not within the zonc of intacsts to 

stands 

' APtico Chemical Co. v. Deuartment of Environmental Realation, 406 So. 2d 478 (Fla. 2d 
DCA1981).m,&&&415So.2d135(FIa. 1982). 
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be protected by Florida's mvironmental_ rcrmlatorv laws embodied in Chapter 403, Florida 

Statutes. && 406 SO. 2d at 482. However, the interests protected by Chapter 366, Florida 

Statutcs, are extensively - one might say almost entirely - economic intmsts: customers' 

economic intmsts in having adequate, reliable service provided at fair, just, and reasonable 

rata, and utilities' mrresponding economic interests in having compensatory rates that enable 

the utility to recoyer its reasonable and prudent costs of providing service, including a reasonable 

return on its prudent investments. In other words, the interests protected by Chaptcr 366 rn 

predominantly and fbndamentally economic interests, such that those interests are exactly the 

type of interests that the vast majority of proceedings before the Commission arc intended to 

protect. Here, the City is a major customer of FPUC, eligible for and taking service under the 

challenged rate schedules, and the City simply seeks the Commission's protection of the City's 

substantial economic interests as a customer of FPUC, which interests are squarely withii the 

zone of interests protccted by the Commission's statute, Chapter 366, under which this docket is 

being conducted. 

13. FPUC's arguments that the City cannot be harmed because the challenged TOU 

and IS rates arc optional, and because its proposals do not impose a "mandatory rate increase," 

are spurious at best. The mere fact that a tariff is optional does not exempt it h m  full 

Commission scrutiny: the Commission rcgularly reviews such tariffs and proposed modifications 

to them, and allows customers eligible for, or taking scrvice under, optional TOU, IS, and other 

optional rates and riden to intervene in such proceedings. FPUC's argument that the City cannot 

be injured because the rates "do not result in any mandatory rate innease for the City," Sccond 

Motion to Dismiss at 10. is fallacious on its face: just because a proposed tariff (or set of tariffs) 

does not result in a mandatory rate increase does not mean that the tariffs are fair, just, and 
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reasonable per E: following this fallacious reasoning, customers would be precluded from 

challenging a proposed rate decrease even where they wanted to adduce evidence that the 

hypothesized rate dccrcasc should be greater than that proposed by the utility. 

14. FPUC's argument that because the rates challenged here are "experimental," they 

are exempt h the other requirements of Chapter 366 is misplaced. While a "trial period" is 

inherent in many experiments, the design of any experiment is subject to challenge, particularly 

here, where Section 366.075, Florida Statutes, states the criteria that experimental rates may be 

approved to encourage energy conservation and efficiency. The City disputes that the rates are 

appropriately designed to accomplish these purposes, and the City is therefore entitled to a 

hearing on this issue as well as on the issues whether the rata satisfy the general requirements of 

Chaptcr 366, & that they be Fair, just, and reasonable, taking acccunt of the costs of service and 

value provided by customers participating under the TOU and IS tarifFs. 

15. The applicable standards of review rcquirc the Commission to deny FPUC's 

Second Motion to Dismiss because, taking all facts pled by the City as true, viewing the City's 

petition in the light most favorable to the City, and resolving every reasonable conclusion and 

inference in favor of the City, the City has clearly pled sufficient facts to establish its standing to 

request a formal proceeding, including an evidentiary hearing, on FPUC's petition for approval 

of its TOU and IS rates, and the City has also pled sufficient facts that, taken as hue, establish a 

basis upon which the Commission can grant reliefto the City. When the Commission taka as 

true the City's allegations that the City is a customer o f  FPUC. that the City is eligible far and 

taking service under the challenged rates, that the City must accordingly operate under FPUC'S 

rates and rate structures, and that the challenged TOU and IS rates are not fair, just, and 

reasonable because they are not cost-based, the Commission should readily conclude that the 
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City has established its standing to challenge the rates, and the Commission should accordingly 

deny FPUC's Second Motion to Dismiss. To hold otherwise would turn long-standing 

Commission practice and precedent on its head, and violate the Florida Administrative procadure 

Act's due process guarantees to substantially affected parties, by denying a utility's customer the 

right to challenge the rates that the customer pays and rat@ under which the customer is entitled 

to receive service. 

ARGUMENT 

1. The Citv of Marianna Hag Pled Facts Sufficient to Eatab Lish Its Standm9 and to State a 
h o n  Which the C- ReUef. 

16. The City has pled sufficient facts that, taken as true, state a claim upon which the 

Commission can and should grant relief, including sufficient facts to establish that the City is 

suffering an immediate injury in fact, and that that injury is squarely within the zone of interests 

protected by numerous provisions of Chapter 366. FPUC has mischaractdzed && and at 

least onc Commission orda relative to standing, and FPUC's suggasted standard of revicw - that 

the City must "demonstrate" standing, Second Motion to Dismiss at 8 -simply misconstrues the 

pleading requirements at issue here. Moreover, FPUC's attempts to avoid full Commission 

review of the proposed r a h  on the grounds that the rates ate optional, that the City has access to 

other, "standard" (non-time-of-use or non-interruptible) rates that have been approved by the 

Commission, that the rates "do not result in any mandatory rate increase for the City," Second 

Motion to Dismiss at 10, and that the rates are cxperimental are without merit and, if followed in 

other proceedings, would lead to untenable and absurd results. The interpretations advanccd by 

FPUC would wander far astray from extensive Commission precedent granting individual 

customers, including major commercial or industrial customers or individual residential 

customers, standing to challengc a utility's proposed (and existing) rates and would, if followed, 
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deprive many customers who take service under time-of-use and interruptible rate schedules of 

the opportunity to challenge proposed modifications to those rates, based on FPWC's proposed 

rationale that such customera still have the "ability to receive electric service pursuant to rates 

approved in accordance with Chaptex 366, Statutes." Second Motion to Dismiss at 10. 

Accordingly, FPUC's Second Motion to Dismiss must be denied. 

- A. The Citv HM Pled Sufficient Fncts to Establish Its Stndmg. 

17. The City has pled d c i e n t  facts that, taken as true, establish its standing by 

alleging an immediate injury in fact and that that injury is within the zone of interests protected 

by this proceeding under Chapter 366, Florida Statutes. Specifically, the City has alleged that: 

a. 

b. 

c. 

d. 

The City is a major customer of FPUC. 

The City is eligible to take service under 4 of the 5 proposed rate schedu1es.s' 

The City amally taka  service under one of the challenged rate schedules. 

The City, as a major customer of FPUC, has substantial interests in having the 

Commission ensure that the proposed TOU and JS rates work effectively and 

cost-effectively to promote energy conservation and efficiency. 

FPUC's proposed TOU rates are not cost-based, and are therefore not fair, just, or 

reasonable. 

e. 

The City is eligible for service under Rate Schedules GST-Em, GSDT-EXP, GSLDT-EXP, 
and IS-EXP. The City is also an actual customer under the OSDT-EXP rate schedule that is 
currently in effect. The City agreea with FPUC that the City does not receive residential service 
and accordingly that it is not eligible for service under FPUC's proposed RST-EXP rate schedule, 
and the City does not purport or claim to represent residential customers in this proceeding. The 
City spacifically pled that "[tlhe City of Marianna is a substantial customer of FPUC," Amended 
Petition at 1, and that the "City purchases retail electric service from FPUC through 
approximately 112 accounts." Amended Petition at 5. The City also pled, in its Amended 
Petition at 5, that the City is eligible to take service under thm of the four TOU schedules as 
well as under the proposed IS rate. 
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f. 

h. 

1. 

j. 

k. 

1. 

18. 

FPUC's TOU rates do not send m a t e  prim signals that reflect either the 

costs that FPUC innvs to provide service during on-peak and off-peak periods, or 

in the seasolls of the year, and therefore are not fair, just, and reasonable. 

FPUC's IS rates are not cost-based and do not reflect the value provided by 

customers who are willing to be intenupted, and therefore arc not fair, just, and 

reasonable. 

FPUC's IS rates accordingly do not send appmpriate price signals to customers 

who actually t a k ~  or who might consider taking, service under FPUC's IS rates., 

and therefore are not fair, just, and reasonable. 

FPUC's proposed TOU rates arc not appropriately designed to effeotively promote 

energy conservation or efftcicncy. 

FPUC's proposed TOW rates are not appropriately designed to promote energy 

conservation or efficiency in a cost-effective manner. 

FpUC's proposed IS rate schedule is not appropriately designed to effectively 

promote energy conservation or efficiency. 

FPUC's proposed IS rate schedule is not appropriately designed to promote 

energy conservation or efficiency in a cost-effective manner, 

These facts establish: (a) that the City is directly and substantially affcctcd by the 

Commission's approval of the TOU and IS rates - rates that only exist because of FPUC's effort 

(inadequate in the City's opinion) to comply with its contractual obligation to the City - bccausc 

the City is a customer eligible for service under the TOU and IS rates, as well as an actual 

customer under one of the TOU ratc schedules, as well as having substantial interests in the rates 

doing what tbcy are supposed to do - encourage conservation and efficiency, and (b) that, again 
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assuming the City's allegations to be true, the City is presently being injured, in fact, because it is 

presently, currently, and immediately being deprived of access to appropriate, cost-based, fair, 

just, and reasonable TOU and IS rates. (Rclative to Section 366.075, Florida Statutes, the City, 

as a "general" or "non-participating" customer with respect to the majority of its aocounts. is also 

entitled to have the Commission ensure that any rates for which approval is sought pursuant to 

that section are effective and cost-effective at promoting energy conservation and energy 

efficiency, and the City is being deprived of its ability to protect that interest as well.) 

Accordingly, the C i y s  allegations satisfy the standing requirements of M c o  Chemical Co. v. 

Dmartmcnt of Environmm tal Rermlation, 406 So. 2d 478 (Fla. 2d DCA 1981). rev. denied, 41 5 

So. 2d 135 @la. 1982). 

19. Of course, the City has already been found by Commission Order No. PSC-11- 

0129-PCO-EI, to have standing in this docket. That Order specifically stated, "Having reviewed 

the [City's] Petition, it appears that the City's substantial interests may be affected by this 

proceeding, There has been no response filed in opposition to this request. Therefore, the 

Petition shall be gnnted. Pursuant to Rule 25-22.039, F.A.C., Marianna takes the case. as it finds 

it." The Order Granting Intervention further provides that "Any party adversely affected by this 

ordcr . . . may request: ( I )  reconsideration within IO days pursuant to Rule 25-22.0376, Florida 

Administrative Code; or (2) judicial review by the Florida Supreme Court, in the case of an 

elcctric, gas or telephone utility." As noted in the Order Granting Intewcntion. FPUC did not 

object to the Ciws petition to intervene, and the Commission expressly granted the petition. 

Order No. 1 1-0129 at 2. Moreover, despite the opportunities expressly provided by the Order. 

FPUC neither moved for reconsideration nor sou@ judicial review of the Commission's order 

granting the City's petition to intervene. Finally, the City believes that FPUC's attempts to 
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differentiate between standing to intervene and participate in early stages of the proceeding 

(apparently, in FPUC's view of the world, akin to "interested person" status) and standing to 

request a hearing are misplaced, and it is clear that FPUC failed to challenge the City's intervenor 

status as specifically provided for in Order No. 1 1-01 29. The Commission's Order granted the 

City intervenor status, without limitation other than the notation that the City "takes the case as it 

finds it." id. 

20. While the City might be required to prove facts sufficient to establish its standing 

in a formal hcaring6 all that is required at this point in this proceeding is that the City plead or 

allege facts that, taken as true, state a claim upon which the Commission can grant relief. It is 

facially clear that the City has alleged facts that, taken as true, state a claim upon which the 

Commission can and should, and arguably must, grant relief. FPUC's assertions here that the 

City does not have, OT has not adequately pled, standing arc misplad, and accordingly, its 

Second Motion to Dismiss must be denied. 

21. Moreover, the City has satisfied the express and specific requirement of Rule 28- 

106.201(2)(e), F.A.C., to include in its petition a "concise statement of ultimate facts alleged, 

including the specific facts the petitioner contends warrant reversal or modification Of the 

agency's proposed action." As set forth in its Amended Petition and recited above, the City has 

alleged numerous specific facts that, takcn as true, warrant reversal or modification of the 

Commission's preliminary action in Ordcr No. 11-01 12-TRF-.@I. "he City is not required to put 

on its case now, at this preliminary stage of these proceedings, and the City is not required to 

There i s  some doubt about this proposition in the present circumstances because FPUC did not 
object to the City's intervention, did not move for reconsideration of the order Otanting 
Intervention, and did not appeal. 



plead evcry detailed fact that would providc a basis for relief FPUC's Motion to Dismiss must 

accordingly be denied, 

22. With re& to the injury in fact prong of the Agrico test, at several places in its 

Second Motion to Dismiss, FF'UC asserts that the City did not "idcntify an injury in fact" that it 

would incur as a result of the implementation of the challenged TOU and IS rates. Second 

Motion to Dismiss at 5,lO. FPUC misses the point: the City's injury is that it is presently being 

deprived of access to fair, just, and reasonable rates - &, rates that are "wrong" in that thcy are. 

not cost-based. The City believes that if the rates were cost-based and if they properly reflected 

both the cost of providing service and the value that customers, such as the City, would provide 

to FPUC't system by shifting their consumption pattern in response to appropriate cost-based 

TOU rates, and the value that customers on the IS ratc (or, more aptly, the one customer who 

might take service under that subscription-limited rate schedule) would provide by being 

interruptible, they would be appropriate and the City could take advantage of them accordingly. 

Moteover, the City believes that if the rates were properly designed to promote energy 

conservation and efficiency, they would send proper price signals reflecting cost to serve and 

value provided, thereby making them appropriate under thc criteria set forth in Scction 366.075, 

Florida Statutes. 

23. The standing test requires that a petitioner be subject to an injury in fM of 

sufficient immediacy to warrant a hearing, and that the injury be within the zone of interests that 

the proceeding is designed to protect against (or that the interest that the petitioner seek8 to have 

protected is within the zone of interests to be protected by the proceeding). As to the first prong, 

the City is experiencing an immediate injury in fact by being deprived of access to fair, just, and 

reasonable TOU and IS rates. Quite simply, the City is being required to operate under an unfair 
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rate structure right now. FPUC has mischaracterized the 

that the Ag&g case, and also the Commission's order in FB Enera, hold that a "purely 

economic interest" is not cognizable as a basis far standing. Second Motion to Dismiss at 7. The 

issue of economic interests being protected or not goes to the zone of interest prong of the 

standing test when it asserted 

standing test. Contrary to FPUC's assertion, however, && stands for the proposition 

that, to give rise to standing, an injury must be within the zone of interests protected by the given 

proceeding. In the &&g case itself, the holding was that "injuries to a competitor's profit and 

loss statement," cven though real, were not within the zone of interests to be protected by 

Florida's qnvironmental redatorv laws, Chapter 403, Florida Statutes. Aprico, 406 So. 2d at 

482. However, the interests protected by Chapter 366, Florida Statutes, are extensively- one 

might say almost entirely - economic interests: the economic interests of customers in fair, just, 

and reasonable rates, and in adequate, reliable service, and the mnomic interests of public 

utilities in having compcnsatory rata that allow the utility to recover its rcasonable and prudent 

costs. Thus, the City's economic interests in fsir, just, and reasonable rates are squarely within 

the zone of interests to be protected in this proceeding, which directly involves Commission 

approval or denial (or modification) of the challenged rates. 

24. The other case cited (by order number only) by FPUC, FB Enerm. held that in a 

Commission docket to consider approval of a power purchase agreement between a public utility 

and a mewable energy producer (FB Energy, LLC), a land developer that alleged damages to its 

business interests and to its environmental intercsts did not satisfy t h e m  test because it was 

not a customer of the public utility involved (Progress Energy Florida) and because its alleged 

business and environmental damages were speculative. FB Energy at 5-6. Significantly, with 

respect to the standing of customers to protect their economic interests in commission 
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proceedings, the Commission also stated in that order, "PEF's ratepayers have a clear interest in 

this p r o d i n g  in that they will be required to pay, through their rates, the approved costs 

associated with the negotiated con-ct [with FB Energy]." LQ. at 6. Clearly, the City's position is 

like that of PEF's customers in the FB Energy case, and unlike the position of the non-customer 

land developer whose petition was properly dismissed in that docket. 

25. Additional Commission precedent further supports the City's standing in this 

procading. In a 201 1 order, the Commission denied a motion to dismiss filed by a group of 

telecommunications providers against another telecommunications provider where the non- 

moving provider (Qwest Communications Company) had alleged that it was subject to 

unrtasonable rate discrimination resulting from secret agreements between the parties that 

moved for dismissal. In re: Comdaint of Owest Communications Comoans Docket No. 

090538-TP, Order No. PSC 11-0145-FOF-TP at 5-6 (March 2,201 1). The Commission stated, 

"Upon review of the parties' arguments and consistent with our previous decision [footnote 

omitted], wc find that the Movants' Motion to Dismiss shall be denied because Qwcst's petition 

established sufficient factual allegations, which, when taken in the light most favorable to Qwesk 

statc a cawc of action which is not subject to dismissal. An evidentiary hearing will allow US to 

de tmine  whether the Movants engaged in anticompetitive behavior and unlawful rate 

discrimination." u. at 6-7. Further, in a 2009 ordcr, thc Commission denied a motion to dismiss 

filed by AT&T against Cbeyond Communications, LLC, another telecommunications provider, 

where Cbeyond alleged injuries that, Cbeyond claimed, resulted from "cramming" of customers 

by AT&T and petitioned the Commission to "open an investigation to determine the magnitude 

and extent of this [cramming] problem aa it affects customers who are attempting to lcave 

AT&T," even though Cbeyond had not even sought relief for any bills sent to Cbeyond by 
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. .  AT&T. hre : Complaint bv Cbevond Communications A e s t  BellSouth Telecommwi-, 

Docket No. 090135-TP, Order No. PSC-09-0382-PCOTP (May 29,2009) at 24 .  The City 

suggests that the injury alleged by Cbeyond, which gave rise to Cbeyond's standing to request an 

investigation of AT&T's cramming practices, is much more remote than the direct and current 

injury alleged by (and cumntly being experienced by) the City in the instant docket. 

- B. FPUC'r suneested Standard of M e w  Misconstrues tbe ADDUmbk Pleading 
EBu&um&. 
26. FPUC's assertion that the City has not demonstrated standing (Second Motion to 

Dismiss at 8) misses the point and misconstmes the applicable standards: the City is not required 

to demonstrate standing, but rather, the City is only required to allege facts that, taken as true, 

viewed in the light most favorable to the City, and with all reasonable conclusions and inferences 

resolved in the City's favor, would state a claim upon which the Commission can grant relief. 

Varnes v. Dawkins at 350; Mcvers v. Jack- ' at 202; FB Energy at 2; & & s m l h ~  

Corp. at 2; Owest Communications at 5-6; Cbevond v. BellSouth at 4. The City has fully 

satisfied its burden of pleading sufficient facts that state a claim for relief that the Commission 

has the jurisdiction and the mandate to grant, and accordingly, FPUC's Second Motion to 

Dismiss must be denied. 

c. The Cilv Has Stated a Claim Upon Which the Commission Can Grant Relief. 

27. The City has alleged facts that, if true, are sufficient to form the basis for the 

Commission to grant relief, including the City's requested relief of denying FPUC's rate 

proposals, or the alternate relidof fixing and determining fair, just, and reasonable TOU and IS 

rates based on evidence presented at hearing. In the context of utility rates subject to the 

Commisiion's jurisdiction undcr Chapter 366, to state a claim upon which the Commission can 

pant relief, the petitioner must simply allege that the petitioner is subject to, or entitled to, 
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service under the challenged rates, that the rates are wong, s&, not fair, just, and reasonable (or 

that such rates are unduly discriminatory or otherwise in Violation of law) and that the 

Commission has jurisdiction to make the rates right, and then to ask the Commission to take 

appropriate action, &, either to deny the challenged rates or to fix and determine the fair, just, 

and reasonable rates to be charged by the utility. &g Sections 366.04(1), 3660.5(1), 366.06(1), 

and 366.07, Florida Statutes. 

28. The City has specifically and concisely stated a claim upon which relief can be 

granted: that FPUC's TOU and IS rates, which are presently in cffcct, are. not fair, just, and 

reasonable because they are not cost-bastd, that the City is  eligible for service under 4 of the 5 

challenged rate schedules; that the City is an actual customer under one of the challenged TOU 

rate schedules; that the City is entitled to have the Commission ensure that the challenged rates 

arc fair, just, and reasonable; that the City is further entitled to have the Commission ensure that, 

relative to Section 366.075, Florida Statutes, any proposed "experimental" rates are effective and 

cost-Mective at promoting energy conservation and energy efficiency; and that the Commission 

has the statutory jurisdiction and mandate to grant the relief requested. 

29. The Commission has the statutory authority and mandate to grant thc relicf 

requested: Section 366.04(1), Florida Statutes, provides that the Commission has "jurisdiction to 

regulate and supervise each public utility with rcspect to its  rates and service." Section 366.041, 

Florida Statutes, provides that "the commission is authorized to give consideration, among other 

things, to . . . the cost of providing such service and the value of such service to the public." 

Section 366.06(1), Florida Statutes, directs thc Commission to consider the cost of providing 

service and the value of service, as follows: "In fixing fair, just, and reasonable rates for each 

customer class, the commission shall, to the extent practicable, consider the cost of providing 
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sewice to the class, as well as the . . . value of service . . . ." Relative to this provision, the City 

specifically alleged the following in its Amended Petition at page 19: "The rates proposed by 

FPUC are not cost-based and do not reflect the value that customers will weate by modifying 

their consumption, either by shifting their times of use or by being interrupted, and accordingly, 

the cited statutes warrant denial ofFPUC's proposed TOU and 1s rates." The City has alleged all 

of these factors, and the City has respectfully asked the Commission for appropriate relief withii 

the Commission's jurisdiction to grant. Accordingly, FPUC's Second Motion to Dismiss must be 

denied. 

- D. The O~tlonal Nature o f thtC h l l h Q e d  TOU UI d IS Rates Dim Not 
From the Substantive Reauirements of Chaoter 366. Florida Stabtea, 

30. The optional nature of the challenged TOW and IS rates does not exempt them 

h m  the requirement that they be fair, just, and reasonable. Surely the Commission, in 

considering the TOW and IS rates that are offered by Florida's other investor-owned utilities, 

routinely takes evidence as to whether those rates are fair, just, reasonable and cost-based 

whenewer any of those rates, or proposed amendments to those rates, come befon the 

Commission. The Commission also allows routinely intervcntion by customas taking scrvicc 

under, or eligible for, such rates, notwithstanding the fact that almost all TOW and interruptible 

service tariffs are optional, The fact that those TOU and IS rates are optional does not exempt 

them from full, normal scrutiny by the Commission, and the fact that they are optional does not 

remove the City's injury in being deprived of access to fair, just, and reasonable time-of-use and 

interruptible rates that are cost-based and reflect the value provided by patticipation under such 

rate schedules. FPUC's Second Motion to Dismiss must be denied. 

31. FPUC also argues that because the challenged TOU and IS rat- arc optional, and 

bemuse the implementation of the challenged rates does "not imp& the City's ability to receive 

21 



electric service pursuant to rates approved in accordance with Chapter 366, Florida Statutes," the 

City cannot be sustaining any injury. Second Motion to Dismiss at 9, para. 20, and 10, para. 22. 

In other words, FPUC argues that since the challenged rates are optional and since the City has 

other options (the standard, non-timed-use rates) available, the City cannot experience any 

actual harm. This argument is spurious and misplaccd, and this reasoning would lead to ahsurd 

results: if customers lacked standing to challenge a TOU rate or an interruptible smice rate 

because standard rates were. available, then no large industrial customer, either served under or 

desiring service under a TOU or interruptible tariff, would have standing to assert claims 

regarding the propriety of those rates. There are dozens of customers on intermptible and other 

non-firm rates in Florida, and hundreds, if not thousands, of commercial and industrial customer 

accounts in Florida who are served under TOU rates, and it is absurd and unthinkable that the 

Commission would even entertain the suggestion that those customers lack standing to challenge 

provisions of those tariffs. The City of Marianna is no different: it is a large, major customer of 

FPUC - probably the largest customer in FPUC's Northwest Division - and the Commission 

must recognize that the City has standing to challenge the rates in tariff schedules for which the 

City is eligible and under which the City taka service. 

32. In short, it doesn't matter whether a proposed rate is optional: even an optional 

rate must be fair, just, and reasonable. Moreover, it doesn't mat& that an eligible customer does 

not 

eligible for that service, which gives rise to the customer's standing to request a formal hearing to 

ensure either that the rates are fair, just, and reasonable, or that they are not approved. FPUC's 

arguments are. spurious and misplaced, and its Second Motion to Dismiss must he denied. 

to take service under a challenged tariff; what matt- is that the customer is in fact 

E. - -ed TOU a nd I$ R s h  Do Not ImDose 8 Mamdatorv Rate 
Increase on the Citv Docs Not EXmIDt Those Rates from Full Commbtion Scrnliny. 
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33. FPUC also argues that the City cannot be injured because the rates "do not rcsult 

in any mandatory rate increase for the City," Second Motion to Dismiss at 10. This argument is 

closcly related to its argument that no injury can befall the City because the rates are optional. 

Like FPUC's "optional rates cannot cause injury" a r m a t ,  its "no mandatory rate increase" is 

fallacious on its face: just because a proposed tariff (or set of tariffi) does not result in increased 

rates does not mean that the tariff (or tariffs) is fair, just, and reasonable E and accordingly, 

the fact that ratcs are optional does not mean that a substantially affected customer is not entitled 

to demand that the Commission require such optional rates to comply with the statutes. 

Following FPUC's fallacious reasoning, customers would be precluded from challenging a 

proposed rate decrease even where they wanted to adduce evidence that the hypothesized rate 

derrease should be greater than that proposed by the utility. 

34. In kct, the Commission has considered cases where customers wanted greater 

rate dtcnsses than those sought by a public utility. In Docket No. 870220-EI, In re: Reuuest by 

Occidental Chemical Comorat ion for Reduction of Retail Rates C h e d  bv Fl orida Power 

Comoration, Occidental Chemical Corporation, incidentally a customer of the public utility 

involved, initiated a rate case in which it sought to reduce Florida Power's rates by $362.6 

million per year. The Commission ordcrcd Florida Power to file Minimum Filing Requirements, 

which included proposed rate schedules that would have reduced its annual base rate revenues by 

$6 I .7 million. The consumer parties in the case naturally believed that the reduction should be 

grcata. Eventually, on the day of the scheduled ptehearing conference, the patties reached a 

settlement that provided for a pmancnt  rate reduction of $121.5 million per year, plus a onc- 

time flow-through to customers of $1 8.5 million of excess deferred income taxes. Order NO. 

18627, "Order Approving Joint Motion fbr A p v a l  of Settlement' (January 4,1988). 
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35. Obviously, the outcome was a rate reduction greater than that advocated by the 

utility. Following FPUC's reasoning that no injury can occur where there i s  no "mandatory rate 

increase," this case could not have proceeded. This is an absurd result, and the Commission 

should accordingly reject FPUC'e spurious assution and deny its Second Motion to Dismiss. 

- F. Emerimentd Rates Are Not E xemnt from the Substantive Requirements of 
Chapter 366, and the Daim of Such Rates Must Be Consistent with the C w  
Forth in that Statute. 

36. The fact that FPUC has sought approval of the TOU and IS rates as 

"experimental" rates under Section 366.075, Florida Statutes, does not exempt those rates from 

the other substantive requirements of Chapter 366, nor does it insulate the proposed 

"experiment" from scrutiny - and testing by evidence in a hearing - as to whether the design of 

the "experiment" is proper and consistent with the criteria in Scotion 366.075, Florida Statutes. 

Section 366.075 provides no exception or exemption for experimental rates from the basic 

requirements of the Commission's statutes relating to electric rates, including the provision of 

Section 366.03, Florida Statutes, that "all rates and charges , . . shall be fair and reasonable" or 

the Commission's jurisdiction and mandates to fix and determine fair, just, and reasonable rates 

for services provided by public utilities, Moreover, Section 366.075 does not prohibit the 

Commission from considering all of the factors set forth in Section 366.041, Florida Statutes, 

and other applicable provisions of the Statutes, in acting on proposed experimental rates. 

Accordingly, the City's claims that the rates must be fair, just, and reasonable, and that the 

Commission must at least consider cost and value in making any detmination regarding the 

rates, are well-founded, and the City is entitled to the formal p m d m g  that it has requested. 

37. Moreover, while an experiment generally contemplates doing something and then 

testing the results of that action, this "trial period" concept advanced by FPUC does not exempt 
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the alleged "experiment" from challenge as to whether it is appropriately designed, as 

specifically alleged in the City's Amended Petition. The idea that an experiment should be 

appropriately designed to test something, considering what it is supposed to m m p l i s h  -here, 

whetha the rates would promote energy conservation and efficiency - is a fundamental prewpt 

of any reasonable approach to experimentation, and the Commission should follow it here by 

examining whether the proposed TOU and IS rates are, as a matter of fact, appropriately 

designed to encourage energy conservation and efficiency as required by Section 366.075, 

Florida Statutes. The Commission should also consider, as matters of fact, whether the proposed 

rates satisfy the other substantive requirements of Chapter 366, Florida Statutes. 

38. To the extent that FPUC's argument that an assessment of whether the challenged 

TOU and IS rata send appropriate price signals cannot be made until those rates have been in 

effect for some period of time is a continuation of FPUC's assertions that a hearing at this point 

in time is premature, the City rejects such an assertion: a timely hearing is fully appropriate, in 

due course according to the Commission's procedures and calendar. because there is a 

factual disuute as to whether the rates that ace now in effect are appropriately cost-based, fair, 

just, and reasonable, and there is also a present factual dispute as to whether the challenged rata 

are appropriately designed to reflect cost to serve and value provided, as well as whether the 

challenged rates are appropriately designed to promote energy conservation and effioienoy, 

which is the criterion of Section 366.075. Florida Statutes. Accordingly, the Commission must 

deny PPUC's Second Motion to Dismiss. 

39. If FPUC wishes to assert that its TOU and IS ram, even though they do not 

accurately reflect the costs that FPUC incurs to provide those services on a timeof-use or 

interruptible basis, do in fact send "appropriate price signals," m. because they may induce 
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some desired customer responses, FPUC is free to make that argument in its testimony and 

briefs. By the Same token, the City can - and will - argue thrvugh its testimony and briefs that 

the rates do not and Cannot send accurate price signals to customers because they do not reflect 

either the cost to serve or the value provided by customem who might shifi their usage patterns. 

The Commission can then decide, based on competent substantial evidencc of record, whether 

the rates are appropriate as experimental rates, and appropriately designed to promote 

conservation and efficiency, and make its decision acoordingly. Regardless, this is a matter to be 

determined based on evidence of record in an widcntiaty proceeding, and FPUC's Second 

Motion to Dismiss must be denied. 

CONCLUSION 

As explained above, the City of Marianna has pled facts that, taken as tnu, are sufficient 

to establish its standing, namely that it i s  a customer of FPUC eligible to take service under all 

but one of the rate schedules that the City opposes in this proceeding, and that the City is 

presently being deprived of access to fair, just, and reasonable TOU and IS ma, and the City 

has plainly stated a claim upon which relief can be granted, namely that the rates for which the 

City is eligible are not fair, just, and reasonable because they are not cost-based, and that the 

Commission has the jurisdiction, authority, and mandate to deny those rates (or to "fix and 

determine" proper rates) accordingly. FPUC's arguments that the City cannot have a cognizable 

injury in fact because the challenged rates arc optional and because those rates do not impose a 

mandatory rate increase are spurious and fallacious, and the Commission should reject them 

accordingly. FPUC's argument that the challenged mtes are not subject to full scrutiny because 

they are nominally experimental is likewise misplaced. FPUC's Second Motion to Dismiss must 

accordingly be denied. 
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RELIEF REOUESTW 

WHEREFORE, as explained in the foregoing, the City of Marianna respectfully asks the 

Commission to deny FPUC's Second Motion to Dismiss and to continue this docket in 

accordance with the Commission's normal procedures 

Respectfblly submitted this 19th 
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