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AQUA UTILITIES FLORIDA, INC.
REBUTTAL TESTIMONY OF WILLIAM TROY RENDELL

DOCKET NO. 100330-WS

What is your name and business address:
My name is Troy Rendell. My business address is 2228 Capital Circle NE, Suite 2A,

Tallahassee, Florida, 32308.

Have you previously submitted testimony in this proceeding?
A. Yes. I filed direct testimony on August 10, 2011 in this rate case and sponsored Exhibits

TR-1, TR-2, and TR-3.

What is the purpose of your rebuttal testimony?
The purpose of my rebuttal testimony is to respond to portions of the direct testimony of
Office of Public Counsel (“OPC”) witnesses Andrew Woodcock, Denise Vandiver, Earl

Poucher.
Are you sponsoring or co-sponsoring any portions of AUF’s MFRs in this rate case?
Yes. [ am sponsoring or co-sponsoring the following MFR schedules: A-5; A-6; A-9; A-

10; B-1; B-2; B-3; B-13; B-14; D-1; E-1w; E-1s; and F-1 through F-10.

Testimony of OPC Witness Woodcock

Q. Are you sponsoring any exhibits with your rebuttal testimony?
A.  Yes. I am sponsoring Exhibits TR-4 through TR-6. DOCUMENT NUMRER-DATE
, 07937 o127 =

FPSC-COMMISSION CLERK
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Have your reviewed OPC Witness Woodcock’s direct testimony and exhibits
regarding Used and Useful (“U&U”) issues in this rate case?

Yes.

Have you prepared an exhibit to compare Mr. Woodcock’s recommended U&U
percentages to the U&U percentages you provide in your direct testimony?

Yes. I have prepared Exhibit TR-4, which is attached to my rebuttal testimony.

Please describe your Exhibit TR-4.

Exhibit TR-4 essentially replicates my Exhibit TR-3, but adds a new column—Column
“H”—which identifies the U&U percentages with what OPC now proposes through Mr.
Woodcock’s testimony. For those systems where Mr. Woodcock and I differ on U&U, my
exhibit sets forth both Mr. Woodcock’s and my U&U percentages. Although AUF
calculated and presented U&U percentages in its MFRs which differ from the U&U
percentages ultimately approved by the Commission in its PAA Order, I am in agreement

with the U&U percentages set forth in the PAA Order.

Please summarize your positions with respect to Mr. Woodcock’s testimony.

The primary purpose of Mr. Woodcock’s testimony is to address the percentages of
AUF’s water and wastewater utility plant that are used and useful in providing services to
existing customers, with the statutory growth allowance. Mr. Woodcock disagrees with a
number of the U&U percentages set forth in the Commission’s PAA Order. However,
parts of Mr. Woodcock’s testimony show that, now that he has analyzed the systems, he

actually agrees with certain U&U percentages in the PAA Order, even though OPC
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protested those issues. Those systems with which Mr. Woodcock now agrees are:
Fairways water treatment system (100%); Arredondo Farms water distribution system
(88%); Fairways water distribution system (100%); Lake Josephine / Sebring Lakes
water distribution system (55%); Tomoka water distribution system (100%); Valencia
Terrace water distributions system (100%); Zephyr Shores water distribution system
(100%); Florida Central Commerce Park wastewater collection system (100%); and

Zephyr Shores wastewater collection system (100%).

I have no qualms with those portions of Mr. Woodcock’s testimony where he now agrees
to the U&U calculations in PAA Order. However, I have serious problems with Mr.
Woodcock’s efforts to have the Commission cast aside the well-reasoned U&U
percentages set forth in the PAA Order. The U&U percentages in the PAA Order are
based upon the Commission’s existing rules and long-standing precedent. My rebuttal
shows that Mr. Woodcock is attempting, as he did in the Company’s prior rate case, to
circumvent the Commission’s U&U rules and have the Commission ignore long-standing

precedent.

Why is it important for the Commission to honor precedent in rate cases?

Electric, gas, water and wastewater utilities all have capital intensive operations that
require substantial investment in plant infrastructure. How that investment will be treated
by the regulators is an important issue for all regulated utilities. Prudent utility
management requires that this regulatory risk be thoroughly reviewed and assessed prior
to any investment being made. The only real tools that a utility has to assess regulatory

risks are (i) the applicable utility laws and rules and (ii) court cases and published
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regulatory decisions that interpret and implement those laws and rules. In assessing
regulatory risks prior to making investments, utilities expect “regulatory certainty”, and
will look closely at whether the regulatory body will consistently implement and enforce

its regulations and honor past regulatory precedent.

Have the courts in Florida acknowledged the importance of regulatory certainty?

Yes. Florida courts have consistently recognized the importance of regulatory certainty,
particularly in the area of U&U determinations. The Florida First District Court of
Appeal has been quick to reverse Commission decisions which attempted to alter
established methodologies for calculating U&U percentages without bona fide
evidentiary justification. See S. States Utils. v. Fla. Pub. Serv. Comm’n, 714 So. 2d 1046,
1051 (Fla. 1st DCA 1998). In that case, the court specifically noted that the Commission
had not adhered “to its prior practices in calculating used and useful percentages” and
overturned the Commission’s decision because it “relied on a new method to determine
the used and useful percentages of wastewater treatment plants, without adequate
evidentiary support.”’ See also Fla. Cities Water Co. v. State, Pub. Serv. Comm’n, 705
So. 2d 620 (Fla. 1st DCA 1998) (reversing a Commission decision which attempted to

alter its prior published regulatory philosophy on U&U calculations).

Mr. Frank Seidman has presented rebuttal testimony regarding Mr. Woodcock’s

disagreement with the Commission’s U&U Rules. Have you reviewed that

' Because of the Commission’s erroneous decision, the court (and later the Commission) recognized that SSU had
been deprived of its right to recover its appropriate revenue requirement and, thus, should be made whole through
the collection of a surcharge to recover the revenue deficiency. After the court overturned the Commission, SSU
agreed to a settlement that allowed it to recover the revenue deficiency through a regulatory asset, in lieu of
implementing a surcharge. This regulatory asset still exists today, and is part of AUF’s revenue requirement.
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testimony?

Yes.

Do you agree with Mr. Seidman’s testimony?
Yes, I do. Mr. Seidman correctly points out that Mr. Woodcock offers opposition to,
rather than application of, the Commission’s U&U Rules. Mr. Seidman addresses many

of those areas where Mr. Woodcock advocates a radical departure from past precedent.

Does Mr. Woodcock offer any justification for setting aside the Commission’s U&U
determinations in the PAA Order?

No, not in my opinion. The U&U percentages in the PAA Order are appropriately based
on Commission Staff’s thorough review of the utility’s water and wastewater plant in
service, and the application of long-standing Commission precedent and methodologies
for determining U&U. Mr. Woodcock has offered no legitimate basis for setting aside the
U&U determinations in the PAA Order, or past Commission precedent. Instead, he
simply repeats and reargues regulatory philosophies that he has urged the Commission to
adopt in the past, and which the Commission has rejected. Many of those failed
arguments are discussed and rebutted in Mr. Seidman’s testimony, and I will not reiterate
Mr. Seidman’s concerns except to say that I agree with Mr. Seidman. I do however want
to discuss Mr. Woodcock’s attempts to have the Commission abandon its long-standing
policy and practice of (i) recognizing fire flow to calculate U&U, (ii) calculating U&U
percentages for built-out systems, and (iii) calculating U&U percentages for “one-well”
systems.

Please address Mr. Woodcock’s recommendation concerning fire flow?
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On page 18 of his testimony, Mr. Woodcock argues that the Commission should not
include fire flow in making U&U calculations. This is the same argument that Mr.
Woodcock presented in the last rate case and was expressly rejected in Order No. PSC-
09-0385-FOF-WS as follows:

Rule 25-30.4325(1)(c), F.A.C., provides that where fire flow is provided, a
minimum of either the fire flow required by the local governmental
authority or two hours at 500 gallons per minute should be included in the
U&U calculation. In addition, we have consistently included fire flow in
the U&U calculation over OPC’s objections in prior cases, even when
there are few hydrants in the service area. (See Order No. PSC-96-1320-
FOF-WS[], issued October 30, 1996, in which we found that, while we do
not test fire hydrants or require proof that hydrants are functional or
capable of the flows requested, an investment in plant should be allowed;
and Order No. PSC-03-1440-FOF-WS, issued December 22, 2003, which
also supports the position that fire flow should be included)[.] We believe
that Rule 25-30.4325(1)(c), F.A.C., and our policy are clear that fire flow
shall be included in the U&U calculation when fire protection is available
in the service territory.

Mr. Woodcock’s refusal to even acknowledge the Commission’s Rules, as well as the
prior Order for this utility, and honor this precedent is not only wrong, but also it requires

the parties to re-litigate settled issues which ultimately drives up rate case expense.

Did Mr. Woodcock make this same argument concerning fire flow during the
Commission’s proceeding where the U&U rule was adopted?

Yes. Mr. Woodcock’s testimony simply recites the same arguments concerning fire flow
that he made in Docket No. 070183-WS--the rulemaking proceeding for water system
U&U. In its recommendation dated March 27, 2008, Commission Staff reviewed Mr.
Woodcock’s testimony filed in that docket and on page 11 rejected his arguments
concerning fire flow—the same arguments he makes in this case. The Commission

approved Staff’s recommendation in that docket and ultimately the water system U&U
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rule—Rule 25-30.4325. 1 have attached Staff’s recommendation to my testimony as

Exhibit TR-5.

Notably, OPC did not and has not challenged the Commission’s decision in Docket No.
070183-WS to adopt the U&U rule. Thus, it is disconcerting to have OPC now sponsor
an expert witness to make the same arguments about fire flow that it made and was
rejected by the Commission in the rulemaking proceeding. OPC’s and Mr. Woodcock’s

insistence on re-litigating settled issues has unnecessarily driven up rate case expense.

Do you agree with Mr. Woodcock concerning built out older systems?

A. No. The arguments Mr. Woodcock makes in this case regarding built-out older
systems are the same arguments he made in AUF’s last case and in the Commission’s
U&U rulemaking proceeding in Docket No. 070183-WS. In both instances, his

arguments were rejected.

Staff’s recommendation in the U&U rulemaking proceeding specifically analyzed Mr.
Woodcock’s “built-system” argument, which he regurgitates in this case. That
recommendation, which the Commission approved, stated:
The Commission has consistently found that systems with one well and
systems that are built out with no apparent potential for expansion are

100% used and useful unless is it appears that the system was not
prudently designed.[*] These systems, and there are hundreds of them in

2See, e.g., In re: Application for rate increase and increase in service availability charges by Southern States
Utilities, Inc. for Orange-Osceola Utilities, Inc. in Osceola County, and in Bradford, Brevard, Charlotte, Citrus,
Clay, Collier, Duval, Highlands, Lake, Lee, Marion, Martin, Nassau, Orange, Osceola, Pasco, Putnam, Seminole,
St. Johns, St. Lucie, Volusia, and Washington Counties, Docket No. 950495-WS, Order No. PSC-96-1320-FOF-WS,
at 57-58 (Oct. 30, 1996) (finding that in systems with only one component (such as a single well), that component is
considered 100 percent used and useful), rev'd on other grounds, S. States Utils. v. Fla. Pub. Serv. Comm’n, 714 So.
2d 1046 (Fla. 1st DCA 1998); see also, e.g., In Re: Application for rate increase in Marion, Orange, Pasco,
Pinellas, and Seminole Counties by Utilities, Inc. of Florida, Docket No. 020071-WS, Order No. PSC-03-1440-
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Florida, are typically built by developers to serve a relatively small area.

Staff believes that it is not efficient to require a sophisticated used and

useful analysis to ascertain whether these types of systems are oversized

for the developments they are designed to serve. Rather, a used and useful

analysis should only be performed as an alternative when there is evidence

indicating that the system may be oversized.
Mr. Woodcock makes no showing that the AUF systems were imprudently designed or
oversized. He actually acknowledges that the vintage of these systems are quite old and
were designed and built numerous years ago. Indeed, the majority of these systems were
built in the 1960s, 1970s, and 1980s. Thus, the original plants have been mostly
depreciated using the Commission’s depreciation rule. Therefore, the new plant
investments made by AUF were made to replace or improve and upgrade existing plant
used to provide service to existing customers. I believe that any new investment made

for the improvement of service to existing customers should all be considered 100

percent used and useful.

Do you have system-specific concerns regarding Mr. Woodcock’s U&U
recommendations?

Yes. My specific concerns relate to Mr. Woodcock’s recommendations for: the East Lake
Harris/Friendly Center water system; the Zephyr Shores water system; the Hobby Hills
water system; the Lake Josephine/Sebring Lakes water systems; and, the Breeze Hill

water and wastewater system.

FOF-WS, at 44 (Dec. 22, 2003) (finding that it “is not unreasonable or unusual for th[e] Commission to consider
distribution and collection systems that are 80% or more built out to be 100% used and useful in instances where

there is virtually no growth potential and the existing lines are the minimum size needed to serve the existing

customers”).
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What are your specific concerns regarding Mr. Woodcock’s U&U recommendations
for the East Lake Harris/Friendly Center?

Mr. Woodcock argues that in addressing whether a system is built out the Commission
must distinguish between the “design service area” and the “certificated” service area.
His argument ignores the Commission’s long-standing policy on U&U calculations for

older built-out systems.

East Lake Harris is a system formerly owned by Southern States Utilities (“SSU”). 1
reviewed Order No. PSC-96-1320-FOF-WS, issued on October 30, 1996, in SSU’s last
rate case before the Commission. In that Order, the Commission found the East Lake
Harris system to be 100 percent U&U. In Attachment B (p. 1,122) of that same Order,
the Commission found that the maximum day in 1994 was 53,200 gallons. The average
number of ERCs for 1997 was 198 with a projected number of ERCs for 1997 would be
200 connections. For the test year ending April 30, 2010 in this rate case, the number of
connections is still at 200 connections. Thus, 14 years after the Commission reviewed the
number of connections on the system, the number of connections on this system has
remained the same. In AUF’s last rate case, the Commission again found the system to
be 100 percent U&U, stating that “older systems that have had growth of one percent or
less per year over the past five years shall be considered built out, pursuant to Rule 25-
30.4325(4), F.A.C.” Order No. PSC-09-0385-FOF-WS (May 29, 2009). There is no

reason to depart from that established precedent.

What are your concerns regarding Mr. Woodcock’s U&U recommendations for the

Zephyr Shores water treatment system?
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Zephyr Shores is another system formerly owned by SSU. I reviewed Order No. PSC-
96-1320-FOF-WS, issued on October 30, 1996, in SSU’s last rate case before the
Commission. In Attachment B (p. 1,130) of the Order, the Commission found that the
maximum day in 1994 was 121,000 gallons. The average number of ERCs for 1997 was
508 with a projected number of ERCs for 1997 would be 517 connections. For the test
year ending April 30, 2010 in this rate case, the number of connections is 501. Thus, 14
years after the Commission reviewed the number of connections in the system, the
number of connections has declined. Mr. Woodcock ignores the fact that this system is

built out and there is no reasonable expectation of expansion.

What are your concerns regarding Mr. Woodcock’s U&U recommendations for the
Hobby Hills water system?

Hobby Hills is another system formerly owned by SSU. I reviewed Order No. PSC-96-
1320-FOF-WS, issued on October 30, 1996, in SSU’s last rate case before the
Commission. In Attachment B (p. 1,123) of the Order, the Commission found that the
maximum day in 1994 was 49,350 gallons. The average number of ERCs for 1997 was
96 with a projected number of ERCs for 1997 would be 97 connections. For the test year
ending April 30, 2010 in this rate case, the number of connections is still at 97
connections. Again, some 14 years later, the number of connections has remained the
same. There is no question that this system is built out, and there is no reasonable

expectation of expansion.

What are your concerns regarding Mr. Woodcock’s U&U recommendations for the

Lake Josephine/Sebring Lakes water system?
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Mr. Woodcock claims that that AUF’s project to interconnect the Lake Josephine and
Sebring Lakes systems represents a significant change to the systems that warrants a new
U&U calculation. Mr., Woodcock’s argument is not credible. At the outset, it should be
noted, that in Order No. PSC-95-1044-FOF-WU, issued August 22, 1995, the
Commission found that the Lake Josephine water treatment system was 87.66 percent
U&U. That finding was made over 16 years ago. In the last AUF rate case, in Order No.
PSC-09-0385-FOF-WS, the Commission found that the Lake Josephine water treatment
system was 92 percent U&U. In that same Order, Sebring Lakes was found to be 45
percent U&U. In AUF’s last rate case, it was brought to the Commission’s attention that
the Lake Josephine and the Sebring Lakes systems were interconnected. However, the
interconnection valve was not opened. Subsequent to the last rate case, the
interconnection valve has been opened and became permanent in order to address
pressure concerns in one small section of the Lake Josephine system and improve the
reliability of service of both systems. The opening of this valve did not add any
additional capacity to the treatment systems. These two systems are still necessary to
continue to provide service to the respective service areas. Because of capacity
limitations, one water system cannot provide service to the entire service areas of both
systems. Moreover, the interconnect did not add any additional capacity to the respective

plants. The interconnect is not a material change in circumstances.

In the current rate case, the Commission used a weighted average calculation for the
appropriate U&U percentage. AUF agrees with this approach since the only change in
system characteristics is that the interconnect to improve service to existing customers is

now operational and permanent. As I have stated, this interconnect did not add any
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additional capacity to the plants, but rather improved the reliability of service of the

systems. The utility should not be penalized for improving the service to its customers.

What are your concerns regarding Mr. Woodcock’s U&U recommendations for the
Breeze Hill water and wastewater systems?

Mr. Woodcock recommends a U&U percentage of 26 percent for the Breeze Hill water
treatment system, which is a one-well system. For the Breeze Hill water distribution
system, Mr. Woodcock recommends a U&U of 92 percent, for a system which is built
out. For the wastewater treatment plant, Mr. Woodcock is recommends a U&U of 56
percent, and a U&U of 100 percent for the wastewater collection system. In making
these U&U recommendations for Breeze Hill, Mr. Woodcock ignores several important

U&U findings which the Commission made for this system in Docket No. 011481-WS.

For example, in reference to the Breeze Hill water treatment system, the Commission
found,
The design criteria method of analysis represents the highest potential
need that may be required of a system during any given peak day. Since
this system has only one well, no less than the actual capacity of 200 gpm
could serve the existing customers.... We find it unlikely that Breeze Hill
Mobile Home Park . . . will ever contain 350 persons to meet the
requirement of Rule 62-555.315, Florida Administrative Code, for a
second well.

Order No. PSC-02-1114-PAA-WS.

With respect to the Breeze Hill water distribution system, the Commission found the
system to be 100 percent U&U noting that the existing lines were necessary to serve

existing customers. The Commission expressly found that the “number of customers
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served during the test year [2001] was 117 customers . . . . A few vacant lots available for
growth are scattered throughout the service area rendering the water distribution system
fully functional just to serve the existing customers.” Id. It should be noted, as shown on
MFR Schedule F-7, that the lots fronting mains is 132, with existing test year connections

of 128; thus, the calculated U&U was 97 percent.

With respect to the wastewater treatment system, the Commission found that:

[iln 1981, when the developer applied to the DEP with plans for Phase III
containing an additional 56 lots, the DEP required the developer to add
additional capacity to the plant. The developer added a second 20,000
gallon plant to operate in unison with the original plant.

Today, the block of land to the north that once served as potential
development has reverted back to agricultural status and the probability of
expanding utility plant beyond its current capacity is unlikely. This yields
the wastewater treatment plant valuable only to the existing subdivision
which is 131 lots. . . .

.. .. Any and all wastewater plant additions/upgrades since the last rate
case has been either for maintenance or compliance with regulatory
standards. The plant capacity remains the same. What has changed is the
usage patterns of the same customer base due to metered rates as opposed
to flat rates. The capacity of the plant is sized according to mandated
design criteria by the DEP which is necessary to obtain a
construction/operation permit for the existing development. Since the
purpose of the used and useful is to establish an economic association
between the fair share cost of plant between existing customers and future
customers, we find that the 56.63% used and useful determined in the last
rate case is reasonable and prudent, and the 56.63% used and useful
established in the last rate case shall be carried forward in this rate case.

Id. Mr. Woodcock offers no legitimate reason for the Commission to abandon its well-

reasoned U&U determinations for Breeze Hill.

Testimony of OPC Witness Vandiver

Q.

Do you agree with Ms. Vandiver recommendation that the Commission reject

AUF’s request to increase salaries and wages?
14
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No, I do not. A review of recent Commission orders reveals that the Commission has
routinely granted salary increases in order to enable a utility to attract and retain well
qualified personnel. See In re: Application for increase in water and wastewater rates in
Marion County by Tradewinds Utilities, Inc., Docket No. 100127-WS, Order No. PSC-
11-0385-PAA-WS, at 9 (Sept. 13, 2011) (approving increase in salaries for Tradewinds
Utilities and stating, “in light of the economic climate in Florida and throughout the U.S.,
a 3-percent increase in salaries is more reasonable™); In re: Application for increase in
water rates in Marion County by C.F.A.T. H20, Inc., Docket No. 100126-WU, Order No.
PSC-11-0366-PAA-WU, at 7 (Aug. 31, 2011) (approving an increase in salaries for
C.F.A.T. H20, Inc., and stating that, “in light of the economic climate in Florida and
throughout the U.S., a 3-percent increase in salaries is more reasonable”); In re:
Application for increase in water rates in Franklin County by Water Management
Services, Inc., Docket No. 100104-WU, Order No. PSC-11-0010-SC-WU (Jan. 3, 2011)
(approving OPC’s recommendation of a 3 percent increase in salaries for Water
Management Services, Inc.); In re: Application for increase in water rates in Polk
County by Park Water Company, Docket No. 050563-WU, Order No. PSC-06-1027-
PAA-WU (Dec. 11, 2006) (approving a salary increase for Park Water Company based
on “inflation of 3% and customer growth of 2.22%. Compounding the inflation factor at
3% yearly since 1999, totals 19.41%. The compounded factor for the period, including
the customer growth factor, results in a factor of 21.63%.”). In addition, in Order No.
PSC-09-0385-FOF-WS, issued May 29, 2009, the Commission granted AUF a salary
increase based upon the increase in cost of living. Furthermore, in a recent electric utility
rate case the Commission also recognized the propriety of a salary increase of 2 percent

for management employees and 3 percent for non-management employees. See In re:
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Petition for increase in rates by Progress Energy Florida, Inc., Docket No. 090079-EI,

Order No. PSC-10-0131-FOF-EI (Mar. 5, 2010).>

Since the last case, AUF has made incremental salary increases in order to retain
qualified personnel, many of which have opportunities to work at local municipalities or
counties which have pension benefits. While the Company understands the sensitivity of
salary increases, [ ﬁote that this is only the second base rate request the Company has
made since acquiring the systems in 2003 and 2004, and I do not believe it is fair for

AUF to be treated differently from other utilities.

The Testimony of OPC Witness Poucher and YES Witness Jeremy Gray

Q.

Have your reviewed the prefiled direct testimony of OPC witness, Earl Poucher and
YES Witness Jeremy Gray?

Yes.

Do you agree with their claims that the deterioration of real estate and home values
is caused by AUF’s water rates?
No. Neither Mr. Poucher nor Mr. Gray is an expert in real estate foreclosures or

economic forecasting, and their anecdotal claims have no merit.

Please explain.

3

Most recently, on October 18, 2011, in Docket No. 110254-WS, the Commission approved Staff’s

recommendation that cited a July 2008 study by the National Regulatory Research Institute, which concluded that
“competitive salary and benefits packages™ are needed in order to attract and retain well-qualified utility personnel.
Docket No. 110254, Oct. 7, 2011 Staff Recommendation, at 65.
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A.

In a recent meeting of the Florida Senate Judiciary Committee on October 4, 2011, there
was a presentation made by the Florida Legislature Office of Economic and Demographic
Research, which I’ve attached to my testimony as Exhibit TR-6. This presentation
demonstrates that the entire state of Florida is currently experiencing a decline in
property value and a very high level of home foreclosures. The presentation clearly
shows that the decline in the housing market is a statewide phenomenon which has
nothing to do with AUF’s rates. The presentation actually shows that the counties in
Florida with the highest number of loans in foreclosure occur in Dade, Osceola and St.
Lucie Counties where AUF does not own or operate any water or wastewater systems.

There is no causal relationship with the real estate crash and AUF’s rates.

Furthermore, OPC knows very well that AUF’s customers are not the only individuals in
Florida that are experiencing declining real estate values. Commission Staff recently
conducted a water and wastewater workshop in Orlando, Florida, on September 29, 2011.
OPC and numerous other stakeholders in the water and wagtewater industries attended.
The entire workshop was recorded and that recording can be accessed and reviewed
through the Commission’s web site. The recording shows that at the workshop, Mr. Tim
Thompson, President of Marion Utilities, stated that his water system had recently lost
approximately 625 customers related to home foreclosures. OPC should be well aware
that the decline in real estate values and the associated home foreclosures are being

driven by issues other than AUF’s rates.

Does this conclude your testimony?

Yes.

17




AQUA UTILITIES FLORIDA, INC.
Used and Useful: Water Treatment
Docket No. 100330-WS

Docket No. 100330-WS
U&U Water Treatment,

Distribution, and Collection

Exhibit TR-4, Page 000001 of 000004

No. {a) , (b) {c) (d) (e) , {f) le) {h) ,
1 Water 2008 Water 2011
2 System l_Agua Proposed [o] (o Proposed OPC Stipulated PUC Approved l Myg Proposed PUC Aggroved OPC Proposed I
34 ArrendondoEstates’ o £100:60. CO6000 7w e e 00100 4 100000 100.00- 80.00
4 Arrendondo Farms 100.00 -.96.00 100.00 100.00 100.00 - 61:00
5  Breeze Hilf X X 100.00 100.00 100.00 26.00
6 Carlton Village Cha 510000 o258 i espg. e 9500 “95.00 91.00
7  East Lake Harris/Friendly Center 100.00 49.00° 100.00 100.00 100.00 41.00
8 Fairways' X X X 100.00 100.00 100.00
9  FernTerrace 100.00 56.17 100.00 100.00 100.00 68.00
10 Hobby Hills _ 100.00 39.00 100.00 100.00 100.00 41.00
13" interlachen/ParkManor oo 100,00 93:27 10000 100.00° 100.00 76.00
12 Lake Josephme/Sebnng Lakes 100/47.78* 2817 92/45 100.00 85.00 25.00
13 Piceiola Island - : i 768 73.99 7500 75000 7500 7500 56:00"
14  Rosalie Oaks 100.00 10.00 100.00 100.00 12.00
15 Silver Lake Estates/Western Shores . 100,00 89.00 9371 9400 74.00.
16 Tomoka View 100.00 51.00 100.00 100.00 43.00
17  Twin Rivers 100.00 28.00 100.00 100.00 24.00-
“18 ' Venetian Village L7358 7801 S 74000 7400 7800 63.00
19 Welaka 79.72 53.32 ! 79.73 80.00 74.00
20  Zephyr Shores 100.00 20.32 100.00 100.00 100.00 26.00

*  revised post filing (was 51.97)
¥  new acquisition

“STIPULATE
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Used and Useful: Water Distribution
Docket No. 100330-WS

No. (a) (b) {c) (d) {e) {f) (g} (h)
1 Water 2008 Water 2011
2 System Aqua Proposed OPC Proposed  OPC Stipulated  PUC Approved Aqua Proposed PUC Approved OPC Proposed
3 Arrendondo Estates 100.00 88.69 100.00 100.00 100.00 90.00
4 Arrendondo Farms 100.00 88.69 100.00 88.44 88.00 88.00
5 Beecher's Point 100.00 24.38 100.00 100.00 100.00 58.00
6 Breeze Hill* X X 100.00 100.00 100.00 92.00
7 Fairways® X X X 100.00 100.00 100.00
8 Gibsonia Estates 100.00 92.22 100.00 100.00 100.00 84.00
9 Interlachen/Park Manor 85.20 79.92 83.00 83.00 83.00 83.00 79.00
10 Kingswood ' - 100,00° 100.00 R ©100.00 100.00 100.00 98.00
11 LakeJosephlne/Sebrlng Lakes 100.00 65.71/18.00 87.00/7.00 85.00 55.00 55.00
12 - Oakwood: : 100,00 9461 9700 1100.00 - 100.00° 98.00-
13 Orange. Hill /Sugar ek © 10000 59423 ©100:00 100,00 100:00 - 94,00,
14 Palm Port 100.00 79.56 100.00 100.00 100.00 94.00
15 Palms Mobile Home Park 87.73 73.49 88.00 87.73 88.00 79.00
16 Peace River' X X 100.00 100.00 79.00
17 Piney Woods 87.31 100.00 100.00 100.00 89.00
“Ravenswood 10000 - 10000 100.00 88.00
River G ~1100.00. 10000 . 100:00 9900
20 Rosalie Oaks 100.00 100.00 100.00 80.00
21 Silver Lake Estates/Westem Shores 100.00 100.00 100.00 88.00
22. SilverLake Oaks = » 6800 S8679 87.00 '83.00
23 Skycrest 100.00 100.00 100.00 93.00
‘Stone'Mo 5400 54 54.00 48.00
+:13.00 13.00 11.00
46,00 76,00 70,00
, o 100.00 100.00 100.00
N fi Rivers 100.00 100:00° 98.00
29 Valencta Terrace X 100.00 100.00 100.00
30 Venetian Village 74.62 X X 85.00 81.00
31 Village Water 60.34 100.00 100.00 100.00 68.00
32 Welaka v 46,68 oa5.00 49,00 51.54 52,00 51.00
33 Wootens 52.17 66.00 65.66 66.00 43.00
34  Zephyr Shores 78.77 100.00 100.00 100.00 100.00

¥ new acquisition

STIPULATE
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AQUA UTILITIES FLORIDA, INC.
Used and Useful: Wastewater Treatment
Docket No. 100330-WS

No. (@) {b) {c) {d) (e} , {f (g) (h)
1 Wastewater 2008 Wastewater 2011
2 System Aqua Proposed OPC Proposed OPC Stipulated  PUC Approved Aqua Proposed PUC Approved OPC Proposed |
3 Arrendondo Farms 100.00 .- v 076,67, 100.00 100.00 100.00 66.00
4 Breeze Hill' X X 56.63 95.86 56.00 24.00
5 Fairways' X X X 100.00 100.00 42.00
6 Florida Central Commerce Park 100.00 100.00 100.00 41:00
| 7 HolidayHaven. = . 7500 75000 500 0 5 7500 62.00
8 Jungle Den 100.00 100.00 100.00 37.00
9 Kings Cove 100.00 100.00 100.00 46.00
210 Leisure Lakes 39.00 36 00 3900 39.00 32.00
11 Morningview 100.00 100.00 100.00 33.00
12 Palm Port 58.00 58.00 100.00 58.00 51.00
13 Peace River' X 100.00 100.00 56.00
14 Rosalie Oaks 100.00 100.00 100.00 50.00-
15 Silver Lake Oaks 200 L A200 4200 400 34.00
16 South Seas 100.00 100.00 100.00 40.00
17 Summit Chase 100.00 100.00 100.00 36.00
18 SunnyHills 4900, 49000 49000 4900 12300
19 The Woods 100.00 100.00 100.00 61.00
20 Valencia Terrace 100.00 « 100.00 100.00 100.00 40.00
21 Venetian Village 100.00 29.54 100.00 100.00 100.00 49.00
22 Village Water 45.03 45.33 45.00 45.00 78.93 79.00 64.00

*  revised post fliling (was 100%) ) ,
t new acquisition STIPULATE




AQUA UTILITIES FLORIDA, INC.

Used and Useful: Wastewater Collection

Docket No. 100330-WS
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{a)

System
Beecher's Point

Breeze Hill*

Fairwayst

Florida Central Commerce Park
Holiday Haven

Jungle Den

Peace River

Rosalie Oaks

Silver Lake Oaks

~ Sunny Hills

The Woods
Village Water
Zephyr Shores

new acquisition
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(e) , (f)

{e)

(h)

{b) {c) {d)
Wastewater 2008
Agqua Proposed  OPC Proposed  OPC Stipulated
100.00 50.76
X X
X X
100.00 84.05
78.88 68.01 75.00
100.00 92.01
X X
100.00 S 96.46
66.04 67.27 66.00
b e 4131 - 3800
62.86 56.99 60.00
50.68 42.70 47.00
100.00 89.93

PUC Approved

Wastewater 2011
Agua Proposed  PUC Approved

100.00 100.00 100.00
100.00 100.00 100.00
X 100.00 100.00
100.00 100.00 100.00
75.00 75.00 75.00
100.00 100.00 100.00
X 100.00 100.00
100.00 100.00 100.00
66.00 86.79 87.00

©38.00° - 55,32 55,00
60.00 70.87 71.00
47.00 57.56 58.00
100.00 100.00 100.00

OPC Proposed
45.00

94.00
99.00
100.00
69.00
87.00
79.00
93.00
83.00
36.00
61.00
42.00
100.00
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Dublic Semvice Conmnission
CAPITAL CIRCLE OFFICE CENTER ¢ 2540 SHUMARD OAK BOULEVARD
TALLAHASSEE, FLORIDA 32399-0850

-M-E-M-O-R-A-N-D-U-M-

DATE: March 27, 2008
TO: Office of Commission Clerk (Cole)

FROM: Office of the General Counsel (Gervasi, Jaeger)
Division of Economic Regulation (Daniel, Hewitt, Rieger, Walden)

RE: Docket No. 070183-WS — Proposed adoption of Rule 25-30.4325, F.A.C., Water
Treatment Plant Used and Useful Calculations.

AGENDA: 04/08/08 — Regular Agenda — Posthearing Decision — Participation is limited to
Commissioners and Staff

COMMISSIONERS ASSIGNED: All Commissioners

PREHEARING OFFICER: Carter
RULE STATUS: Adoption May Be Deferred
SPECIAL INSTRUCTIONS: None

FILE NAME AND LOCATION:  S:\PSC\GCL\WP\070183.RCM.DOC

Case Background

By Order No. PSC-07-0469-NOR-WS, issued May 31, 2007, in this docket, the
Commission issued a notice of intent to adopt new Rule 25-30.4325, Florida Administrative
Code (F.A.C.), relating to water treatment plant used and useful calculations. The Notice of
Rulemaking appeared in the June 8, 2007 edition of the Florida Administrative Weekly (FAW),
and advised that if timely requested, a hearing would be held at a time and place to be announced
in a future notice.

On June 29, 2007, the Office of Public Counsel (OPC) timely filed a Petition for Hearing
on the proposed adoption of the rule pursuant to subsection 120.54(3)(c)2., Florida Statutes
(F.S.). By Order No. PSC-07-0741-PCO-WS, issued September 17, 2007, the Commission
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granted OPC’s Petition and suspended the rulemaking proceeding pending the completion of a
formal evidentiary proceeding (otherwise known as a “draw out” proceeding). The rulemaking
proceeding will resume upon the conclusion of the formal evidentiary or “draw out” proceeding,
pursuant to subsection 120.54(3)(c)2., F.S. Two utilities, Aqua Utilities Florida, Inc. (AUF) and
Utilities, Inc. (UI), have intervened in this matter. The formal hearing was held on January 22,
2008.

On January 9, 2008, OPC filed a motion to file revised recommended Rule 25-30.4325,
F.A.C. AUF filed a response in opposition to the motion on January 16, 2008. The motion was
denied as a preliminary matter at the January 22, 2008, hearing. The parties timely filed post-
hearing briefs on February 26, 2008, pursuant to Order No. PSC-08-0091-PCO-WS, issued
February 13, 2008, granting AUF’s motion for extension of time to file briefs.

This recommendation is to make certain changes to the proposed rule based on the
evidence of record. The rule as recommended herein is contained on Attachment A. Attachment
B is a comparison of the proposed rule to the recommended rule. Attachment C is the
recommended rule in type and strike format.

The Commission has jurisdiction pursuant to sections 120.54, 350.127(2), 367.081, and
367.121(1)(f), F.S.

Approved Stipulations

At the hearing, the Commission found that the stipulations reached by the parties and
supported by staff were reasonable, and accepted the stipulated matters as set forth below.

1. Rule 25-30.4325(1)(a) shall read “A water treatment system includes all facilities,
such as wells and treatment facilities, excluding storage and high service pumping,
necessary to pump and treat potable water.” (Issue 1)

2. Rule 25-30.4325(5) shall read “The used and useful calculation of a water treatment
system is made by dividing the peak demand by the firm reliable capacity of the
water treatment system.” (Issue 9)

3. Rule 25-30.4325(8) shall read “The used and useful calculation of storage is made by
dividing the peak demand by the usable storage of the storage tank. Usable storage
capacity less than or equal to the peak day demand shall be considered 100 percent

used and useful. A hydropneumatic tank is not considered usable storage.” (Issue
12)

4. Rule 25-30.4325(9) shall read “Usable storage determination shall be as follows:
(a) An elevated storage tank shall be considered 100 percent usable.
(b) A ground storage tank shall be considered 90 percent usable if the bottom of the
tank is below the centerline of the pumping unit.
(c) A ground storage tank constructed with a bottom drain shall be considered 100
percent usable, unless there is a limiting factor, in which case the limiting factor will
be taken into consideration.” (Issue 13)

22
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Discussion of Issues

Issue A: Which party bears the burden of proof to demonstrate that specific provisions of
proposed Rule 25-30.4325 should not be accepted?

Recommendation: As the Petitioner, OPC bears the burden of proving by a preponderance of
the evidence that the alternative rule proposals it has presented should be adopted by the
Commission instead of the specific provisions in the proposed rule. Other parties and staff bear
that same burden of proof with respect to the alternative rule proposals they have presented.
(Gervasi, Jaeger)

Position of the Parties

OPC: Each party seeking a change to the proposed rule has the burden of proof to establish by a
preponderance of the evidence that their recommended change is superior.
Ultimately, the Commission has the same burden with regard to the final language
of the adopted rule.

AUF: As the Petitioner in this proceeding, the Office of Public Counsel bears the burden
of proof in its comprehensive attack on the Staff’s proposed rule. AUF bears a
similar burden of proof with respect to individual challenged provisions.

UL:  OPC bears the burden of proof because it is the Petitioner in this proceeding. Any
intervener or Staff who takes the position to change a portion of the proposed rule
bears the burden of proof that the provision it seeks to change is arbitrary or
capricious.

Staff Analysis:
OPC

In its post-hearing brief, OPC states that as the party asserting the affirmative case, OPC
has the burden of proof to establish by a preponderance of the evidence that its recommended
changes to the rule are more appropriate and superior to the language as originally proposed.
OPC further states that other parties seeking changes to the proposed rule have the same burden
of proof, and that the Commission has the ultimate burden of proof to establish by a-
preponderance of the evidence that the Commission’s finally approved language is more
appropriate and superior to the recommended alternatives. This burden is met if the greater
weight of the competent substantial evidence in the record of this proceeding, however slight the
edge may be, supports the finally approved language.'

' OPC cites to the following authorities to support its position: Fitzpatrick v. City of Miami Beach, 328 So. 2d 578
(Fla. 3rd DCA 1976); HRS v. Career Service Commission, 289 So. 2d 578 (Fla. 3rd DCA 1976); and Order No.,
10162, issued July 27, 1981, in Docket No. 800119-EU, In Re: Application of Florida Power Corporation for an
increase in rates and charges.
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UF

AUF states that under generally accepted principles of administrative law, the burden of
proof is on the party asserting the affirmative of an issue before an admlmstratlve tribunal, and
that this burden applies equally as well in a “draw out” proceeding such as this.> While AUF has
not found any case law in Florida which specifically states the evidentiary standard to be applied
_in a “draw out” proceeding, there is case law under traditional Section 120.56, F.S., rule
challenge proceedings that provides that the weighing of the evidence should be based upon a
preponderance of the evidence standard.® AUF believes the Commission should similarly apply
a preponderance of the evidence standard in this “draw out” proceeding.

Ul

Ul argues that in determining the validity of an agency’s proposed rule, the
Commission’s consideration should be whether the proposed rule is arbitrary or capricious.’ In
demonstrating that a proposed rule is arbitrary or capricious, OPC, as the challenger, has the
burden to do so by the preponderance of the evidence.’ UI argues that the very nature of this
rulemaking process, which spanned several years with input from all affected parties as well as
other state agencies, belies the argument that the proposed rule is arbitrary or capricious.

Analysis and Conclusion

All parties and staff agree that the general rule is that the burden of proof is on the party
asserting the affirmative of an issue before an administrative tribunal.® The parties and staff also
agree that as the party asserting the affirmative case, OPC has the burden of proof to establish by
a preponderance of the evidence that its recommended changes to the rule are more appropriate
and superior to the language as originally proposed and that other parties or staff seeking
changes to the proposed rule have the same burden of proof as OPC with respect to the proposed
rule changes they are seeking.’

Staff does not agree with OPC that the Commission has the ultimate burden of proof to
establish by a preponderance of the evidence that the Commission’s finally approved language is

% As legal authority for its position, AUF cites to Balino v. HRS, 348 So. 2d 349 (Fla. 1st DCA 1977), cert. denied,
370 So. 2d 458 (Fla. 1979) (finding that the burden in a rule challenge is on the party attacking an agency’s
proposed rule).

3

Department of Health v. Merritt, 919 So. 2d 561, 564 (Fla. 1st DCA 2006).

4

Adam Smith Enterprises, Inc. v. DER, 553 So. 2d 1260 (Fla. 1st DCA 1989).

® Agrico Chemical Co. v. DER, 365 So. 2d 759, 763 (Fla. 1st DCA 1978), cert. denied, 376 So. 2d 74 (Fla. 1979)
(finding that an arbitrary decision is not supported by facts or logic, or despotic, and that capricious action is one
which is taken without thought or reason or irrationally).

® Balino, 348 So. 2d at 350.

7 Career Service Commission, 289 So. 2d at 415 (finding that absent a statutory provision stating otherwise, the
degree of proof by which a case must be established before an administrative tribunal is a preponderance of the
evidence). See also Merritt, 919 So. 2d at 564.
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more appropriate and superior to the recommended alternatives. The burden in a rule challenge
is on the party attacking an agency’s proposed rule.® The cases relied upon by OPC in arguing
that the Commission bears the ultimate burden of proof in this case are not on point. Those
cases, Fitzpatrick and Career Service Commission, stand for the proposition that the burden of
proving the basis for a disciplinary action rests with the appointing authority and are inapplicable
here. Nor does staff agree with UI that the Commission’s consideration should be whether the
proposed rule is arbitrary or capricious. That is a standard used by a reviewing authority in
determining the validity of an agency’s proposed rule. The validity of the proposed rule is not at
issue in this “draw out” proceeding. Rather, the Commission may modify the proposed rule after
consideration of the record established at the hearing and the arguments of the parties and
recommendation of staff.’

For the foregoing reasons, staff recommends that as the Petitioner, OPC bears the burden
of proving by a preponderance of the evidence that the alternative rule proposals it has presented
should be adopted by the Commission instead of the specific provisions in the proposed rule.
Other parties and staff bear that same burden of proof with respect to the alternative rule
proposals they have presented.

8 March 28, 1989, DOAH Recommended Order in Case Nos. 88-1067RP et al., In Re: Petitions for Draw-Out

Proceedings pursuant to Section 120.54(17). F.S., concerning the Department of Community Affairs’ Progésed

Rules 9J-14.006 and 9J-15.006 at 33 (citing Career Service Commission, supra; DOT v. JW.C. Co., 396 So. 2d 778
(Fla. 1981); and Agrico Chemical Co., supra).

’Id.
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Issue 1: Stipulation.

Issue 2: Should the definition of storage facilities as proposed in Rule 25-30.4325(1)(b) be
adopted?

Recommendation: Yes, the definition of storage facilities in Proposed Rule 25-30.4325(1)(b),
F.A.C., should be adopted if the Commission approves staff’s recommendation in Issue 16. If
the Commission denies staff’s recommendation in Issue 16, the definition of storage facilities
should be changed to exclude high service pumps. (Rieger, Daniel, Gervasi, Jaeger)

POSITIONS
OPC: No. The definition of storage facilities should not include high service pumping.
AUF: No. High service pumps should be separated from storage facilities for purposes

of identifying their cost and percentage used and useful. The calculation of used
and useful for high service pumps should not be limited to a forrhula reflecting the
ratio of demand to capacity.

Ul: Yes. The proposed rule provides a proper definition of storage facilities.

Staff Analysis: Proposed Rule 25-30.4325(1)(b), F.A.C., defines storage facilities to include
ground or elevated storage tanks and high service pumps. OPC witness Woodcock and Aqua
witness Guastella believe that high service pumps should not be included in the definition for
storage because they believe that used and useful for high service pumps should be calculated
separately from storage. The parties arguments on that point are addressed in Issue 16. In Issue
16, staff recommends that there is insufficient evidence to support a separate used and useful
evaluation for high service pumps. Therefore, if the Commission approves staff’s
recommendation in Issue 16, the definition of storage facilities in Proposed Rule 25-
30.4325(1)(b), F.A.C., should be adopted. If the Commission denies staff’s recommendation in
Issue 16, then the definition of storage facilities should be changed to exclude high service
pumps.
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Issue 3: Should the definition of peak demand as proposed in Rule 25-30.4325(1)(c) be
adopted?

Recommendation: Yes, the definition of peak demand for a water system as proposed in Rule
25-30.4325(1)(c) should be adopted. (Rieger, Daniel, Gervasi, Jaeger)

POSITIONS

OPC: Proposed subparagraph (1)(c) should be modified. While proposed subparagraph
(1)(c) defines peak demand for a water treatment system as either maximum hour
or maximum day, it fails to clarify when maximum hour or day should be used
and how they should be used for systems with and without storage.

AUF: No. The definition should not exclude excessive unaccounted for water. Also,
the fire flow provision should be amended to allow recovery of an appropriate fire
flow or a minimum of either the fire flow required by the local governmental
authority or 2 hours at 500 gallons per minute.

Ul: Yes. The proposed rule provides a proper definition of peak demand for a water
system.

Staff Analysis: Proposed Rule 25-30.4325(1)(c), F.A.C., contains the definition of peak demand
for a water treatment system. The proposed rule provides that the peak demand for a water
treatment system includes the utility’s maximum hour or day demand, excluding excessive
unaccounted for water, plus a growth allowance based on the requirements of Rule 25-30.431,
F.A.C., and where fire flow is provided, a minimum of either the fire flow required by the local
governmental authority or two hours at 500 gallons per minute. Proposed Rule 25-30.4325(7),
F.A.C,, provides that peak demand is based on a peak hour for a water treatment system with no
storage and a peak day for a water treatment system with storage capacity.

OPC

OPC agrees that the peak demand for a water treatment system, with or without storage,
should include a growth allowance and an adjustment for excessive unaccounted for water. OPC
also agrees that peak demand for a water treatment system with storage should include fire flow.
However, OPC proposed alternative rule language that provides that peak demand for systems
without storage should be based on the greater of either (1) the maximum hour demand without
fire flow or (2) the maximum day demand with fire flow, where provided.

Witness Woodcock testified that peak demand for systems without storage should be
consistent with the Department of Environmental Protection’s (DEP) Rule 62-555.320, F.A.C.,
which provides the design criteria for high service pumping stations (well pumps). Subsection
(15)(a) of the DEP rule provides that high service pumping capacity should be sufficient to meet
at least the water system’s peak hour demand, and if fire protection is being provided, at least the
maximum day demand plus fire flow should be met. Witness Woodcock testified that when fire
flow is provided in smaller systems, fire flow alone can be significantly greater than the

-7-
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maximum hour flow, and the maximum day plus fire flow test can give a better indication of the
peak flows. He noted that for systems without storage, fire flow would have to come from well
pumps, and with a fire occurring in the peak hour, typically the demand being placed on the
system would tend to impact the peak hour on the system. Witness Woodcock testified that
OPC’s proposed language, based on the DEP rule, is consistent with sound engineering design
and appropriate for used and useful calculations. Consequently, it would be inappropriate to add
max hour of the max day demands with the fire flow requirement, plus a growth allowance, for
treatment without storage. To do so is contrary to real world experience and unfairly overstates
the demand numerator portion of the used and useful fraction which expresses the used and
useful percentage for treatment. (TR 47-49, 99-101, 312-313, OPC BR 8-9)

Witness Woodcock also testified that rather than having a minimum fire flow allowance,
each system should be looked at on a case by case basis. He believes that a system must have an
appropriate number of fire hydrants and lines that are sized to provide the required fire flow in
order to include fire flow in the used and useful calculation. (TR 49-50)

AUF

AUF witness Guastella agreed with most of the definition for peak demand; however, he
does not agree that peak demand should be adjusted for excessive unaccounted for water and he
believes that when fire flow is provided, an appropriate fire flow or a minimum of either the fire
flow required by the local governmental authority or two hours at 500 gallons per minute should
be included in peak demand.

Witness Guastella testified that it is not appropriate to make an adjustment to peak
demand for unaccounted for water because eventually all systems experience increasing levels of
unaccounted for water as they age. The appropriate regulatory response is to reduce variable
costs for power and chemicals, but not to reduce an investment that had to be made in order to
provide service to the customers. He testified that it is the utility’s responsibility to control
unaccounted for water and to make a cost-justified decision as to whether the cost to correct the
problem is worth the benefit. He believes that a wrong message would be sent to the utility by
making an adjustment to plant as an incentive to fix the problem. (TR 126, 140, 154-164, 172)

In reference to the amount of fire flow to be included in the peak demand, witness
Guastella testified that the proposed rule language assumes that the local governmental
authority’s fire flow requirement is consistent with how the entire water system should have been
designed. Local governmental authorities do not necessarily have the expertise to establish
design criteria for the comprehensive water system; therefore, additional wording should be
included in the proposed rule to consider the appropriate amount of fire flow. Rather than
referring to the local government, witness Guastella testified that including the “appropriate fire
flow” wording in the rule directs the engineer and the utility to the basis for which the utility had
incurred costs to meet the fire flow requirement in that specific area.

Witness Guastella testified that the counties that have ordinances or rules on required fire

flow use the National Board of Fire Protection or Insurance Service Organization (ISO)
standards to develop their fire flow requirements. The ISO and its predecessor, the National

-8-
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Board of Fire Underwriter (NBFU), provide formulas and publications that reflect proper
engineering design of water systems to possibly meet greater fire flow demands than what is
required by the local governmental authorities. He recommends that the used and useful rule
would be better if it were to specifically recognize the need for water systems to be designed to
meet the most appropriate fire flow requirements and for the water utility’s rates to include the
costs to do so. Although he was not aware of any specific provision in the DEP rules that
requires a utility to follow ISO standards, he testified that if ISO standards are not met, the utility
is not capable of providing the needed fire flow requirement that the utility should be designed to
meet.

Witness Guastella did not know of any case in the past where the Commission had
considered the additional level of fire flow that he is recommending. He testified that his
concept was considered in 2004 by the St. Johns County Regulatory Authority for Intercoastal
Utilities; however, the County did not agree with, or accept, his fire flow recommendation. (TR
123-124, 148-149, 153-154, 170, 329-330)

ul

Ul witness Seidman testified that he supports the rule as proposed. (TR 187) UI’s
position in its brief is that the proposed Rule 25-30.4325(1)(c), F.A.C., provides a proper
definition for peak demand for a water system. Witness Seidman did not offer any testimony to
change this proposed rule.

Staff Witnesses

Staff witness Redemann disagrees with OPC’s proposed definition of peak demand for
systems without storage. Witness Redemann testified that OPC’s proposal to base peak demand
for systems without storage on the greater of either (1) the maximum hour demand without fire
flow or (2) the maximum day demand with fire flow is not consistent with sound engineering
design. While OPC’s proposed alternative language may be based on DEP rules, those DEP
rules, which are based on sound engineering principles, are designed to provide the minimum
design criteria a system must have in order to be permitted. The Commission’s purpose is to
establish used and useful plant that is put into rate base. When asked about the likelihood of a
fire occurring on the annual peak demand hour of a water system, he could not recall any
instance, but indicated that it could easily happen. (TR 272-273, 288-292)

In reference to AUF’s approach that it is not appropriate to make an adjustment to peak
demand for excessive unaccounted for water, witness Redemann indicated that it is a long-
standing practice for the Commission to consider unaccounted for water over 10% to be
excessive. He believes that adjustments for unaccounted for water in excess of 10% should be
made to peak demand as well as chemical and electrical expenses and purchased water, so that
the ratepayers do not bear those costs. However, if a utility has performed a water audit and is in
the process of reducing the amount of water loss, no adjustment to expenses is needed because
the cost the company will incur to correct the problem will likely exceed the expenses that would
be removed. Also, for those systems that have slightly over 10% unaccounted for water, the
adjustment on such small amounts would be immaterial. (TR 274-276)
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Staff witness Hoofnagle testified that the DEP sets or establishes standards of practice
and care for the industry to ensure water quality. The DEP supports a utility’s decision to design
and construct well, treatment, and storage facilities that meet or exceed the minimum criteria
required by rule. (TR 251)

OPC Rebuttal

Witness Woodcock agreed with witness Guastella’s contention that local government
authorities often recommend a rate of flow per hydrant and that fire flow requirements need to be
met for an entire service area, taking into account the population of the community being served.
Witness Woodcock testified that a water treatment system is typically designed based on the fire
flow requirements of the local government and that a water distribution system must be properly
designed and capable of meeting fire flow demands throughout the entire service area, including
instances where there are multiple or coincidental fires. In reference to the proper engineering
design to have a water distribution system capable of meeting fire service requirements
throughout the service area, witness Woodcock could not commit to knowing what the specific
system wide fire flow requirement may be. This is because there could be parts of a system that
have no hydrants and lines not sized to provide service for fire; and other areas of the system
designed to meet the fire flow requirements. Witness Woodcock agreed that depending on the
occurrences and magnitudes of the fire or multiple fires, facilities including storage can be used
in some cases at their full capacity. He indicated that this depends on the size of the system and
the characteristics of the service area. (TR 82, 87-89)

Analysis and Conclusion

Proposed Rule 25-30.4325(1)(c), F.A.C., contains the definition of peak demand for a
water treatment system. The proposed rule provides that the peak demand for a water treatment
system includes the utility’s maximum hour or day demand, excluding excessive unaccounted
for water, plus a growth allowance based on the requirements of Rule 25-30.431, F.A.C., and
where fire flow is provided, a minimum of either the fire flow required by the local
governmental authority or two hours at 500 gallons per minute. Proposed Rule 25-30.4325(7),
F.A.C., provides that peak demand is based on a peak hour for a water treatment system with no
storage and a peak day for a water treatment system with storage capacity.

All parties agree that the peak demand for a water treatment system (with or without
storage) should include a growth allowance as required by Section 367.081, F.S. The parties
also agrees that peak demand for a water treatment system with storage should be based on a
peak day and should include fire flow; although OPC and AUF have concerns about the amount
of fire flow that should be included.

All parties, with the exception of OPC, agree that peak demand for a water treatment
systems without storage should be based on a peak hour; although, again, OPC and AUF have
concerns about the amount of fire flow that should be included. The alternative rule language
proposed by OPC regarding the peak demand for systems without storage reflects the minimum
design criteria a system must have in order to be permitted by DEP. Staff agrees with staff
witness Redemann that the minimum criteria for DEP permitting are not the same criteria used
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for ratemaking. The Commission is required by Section 367.081, F.S., to consider the utility’s
quality of service in rate proceedings. Therefore, the criteria for determining the amount of plant
that will be considered used and useful and included in rate base should allow the utility the
opportunity to recover its investment in sufficient plant to not only meet DEP’s minimum
permitting criteria, but to also meet its obligation to provide safe, efficient, and sufficient service,
pursuant to Section 367.111, F.S. Further, DEP supports a utility’s decision to design facilities
that meet or exceed the minimum criteria required by the DEP rules. Water systems that do not
have storage facilities should be allowed to include in rate base both the peak hour demand and
fire flow requirements to recognize the possibility that a fire could occur during the peak hour.
This is also consistent with prior Commission practice.10

Witness Woodcock’s testimony regarding the interpretation of the phrase “where
provided” reflects OPC’s concern that even though a utility may provide fire flow, there could be
parts of a system that have limited access to that fire flow because of either a lack of fire
hydrants or the size of the lines serving the area. In those instances, OPC would like to limit the
amount of fire flow that is included in peak demand. However, OPC did not offer any
alternative language to specifically address this concern. Commission practice has been to allow
fire flow even in systems that have limitations on the amount of fire flow available. In Order No.
PSC-03-1440-FOF-WS, the Commission found that it is appropriate to include fire flow in the
used and useful analysis, even if that protection is only available to a limited number of
customers in the service area.'

Staff was not persuaded by AUF’s testimony regarding the use of industry standards to
determine the amount of fire flow to be included in peak demand. Because the proposed rule is
designed to be used in a wide variety of cases, it should contain criteria that will be appropriate
in the majority of those cases. The proposed rule language offers a reasonable option for
determining the amount of fire flow to be included in the used and useful calculation in most
cases. The language in subsection (3) of the proposed rule provides an opportunity for any party
to offer and support a separate used and useful calculation based on a different criteria. Further,
the language in the proposed rule is consistent with prior Commission orders. It should be noted
that the Commission has declined to accept the ISO guidelines for determining the appropriate
amount of fire flow.'?

1% See Order No. PSC-07-0199-PAA-WS, issued March 05, 2007, in Docket No.060257-WS, In re;: Application for
increase in water and wastewater rates in Polk County by Cypress Lakes Utilities, Inc.; Order No.PSC-07-1009-
PAA-WU, issued December 20, 2007, in Docket No.070177-WU, In re: Application for staff-assisted rate case in
Pasco County by LWV Utility; and Order No.11436, issued December 22, 1982, in Docket No.810187-WS, In re:
Staff assisted request of Burnt Store Utilities, Inc., for increased water and sewer rates in Lee County. Florida.

' Order No. PSC-03-1440-FOF-WS, issued December 22, 2003, in Docket No. 020071-WS, In re: Application for
rate increase in Marion, Orange, Pasco, Pinellas, and Seminole Counties by Utilities, Inc. of Florida.

12 See Order No. 22844, issued April 23, 1990, in Docket N0.890360-WS, In re: Application of South Broward
Utility, Inc. for a rate increase in Broward County; and Order No.20017, issued September 16, 1988, in Docket
No.870980-WS, In re: Application of St. Augustine Shores Utilities, a Division of United Florida Utilities
Corporation, for an increase in water and sewer rates in St. Johns County, Florida.
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Staff disagrees with AUF’s witness Guastella that an adjustment should not be made to
rate base for excessive unaccounted for water. Staff believes that it is appropriate for the
Commission to continue to make adjustments for unaccounted for water in excess of 10% to
peak demand, as well as to chemical and electrical expenses and purchased water. This is
necessary so that the ratepayers do not bear those costs. AUF’s argument is not persuasive
enough to warrant a change to long-standing Commission practice on this subject. We do agree
that all systems generally experience increasing levels of unaccounted for water as they age.
However, we believe that it is the responsibility of the utility, not the ratepayers, to control
excessive levels of unaccounted for water. AUF has failed to prove by example that the utilities
have been harmed from any adjustments made by the Commission concerning excessive
unaccounted for water. In fact, we suggest that by not making an adjustment to plant, a wrong
message would be sent to the utility as a disincentive to fix the problem. Commission practice
has been to make plant adjustments as a result of excessive unaccounted for water; although, as
discussed in Issue 14, an adjustment may not be made to expenses under certain circumstances. '

Given the above, staff believes that there is not a preponderance of evidence in the record
to support changing the language of the proposed rule. Therefore, it is recommended that the
definition of peak demand for a water system as proposed in Rule 25-30.4325(1)(c) should be
adopted.

B See, e.g., Order No. PSC-07-0505-SC-WS, issued June 13, 2007, in Docket No.060253-WS, In re: Application
for increase in water and wastewater rates in Marion, Orange. Pasco, Pinellas, and Seminole Counties by Utilities,
Inc. of Florida; and Order No. PSC-06-1027-PAA-WU, issued December 11, 2006, in Docket No. 050563-WU, In
re: Application for increase in water rates in Polk County by Park Water Company.
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Issue 4: Should the definition of peak demand for storage as proposed in Rule 25-30.4325(1)(d)
be adoy adopted?

Recommendation: Yes, the proposed rule language should be adopted without modification.
(Rieger, Daniel, Gervasi, Jaeger)

POSITIONS

OPC: No. The Citizens agree with the language of proposed subparagraph (1)(d),
except that peak demand for storage should be based upon 25% of maximum day
demand rather than maximum day demand.

AUF: No. The definition should not exclude excessive unaccounted for water. Also,
the fire flow provision should be amended to allow recovery of an appropriate fire
flow or a minimum of either the fire flow required by the local governmental
authority or 2 hours at 500 gallons per minute.

UI: Yes. The proposed rule provides a proper definition of peak demand for storage.

Staff Analysis: Proposed Rule 25-30.4325(1)(d), F.A.C., contains the definition of peak demand
for storage facilities. The proposed rule provides that the peak demand for storage facilities
includes the maximum day demand, excluding excessive unaccounted for water, plus a growth
allowance and fire flow.

OPC

OPC agrees with the language in the proposed rule, except OPC believes that the peak
demand for storage should be based upon 25%, rather than 100%, of the maximum day demand.
Witness Woodcock testified that including the maximum day demand in the used and useful
calculation for storage facilities is excessive. OPC proposed alternative language to include only
25% of the utility’s maximum day demand to reflect the design standards found in DEP Rule 62-
555.320(19), F.A.C. (TR 50-51)

Witness Woodcock testified that storage basically comes after a major treatment process
and the demands that are placed on the system start with the storage tank. Generally, storage is
sized the same regardless of what the upstream treatment process might be. Witness Woodcock
believes that 25% maximum day storage is for flow equalization and allows for emergencies
such as pipe or equipment failures. Also, it has been his experience that storage facilities for
new water systems are designed based on 25% of peak demand which reflects the current DEP
rules. DEP has additional rule provisions that would allow a utility to use less than 25% of the
maximum day demand provided certain demonstrations are met that include the ability of the
water treatment facility to replenish storage volume and hydropneumatic volume. Witness
Woodcock believes that while the DEP rules may be considered the regulatory minimums, they
are established to provide safe and reliable drinking water to the general public. In fact, storage
volume that does not get “turned over” in a storage tank can cause water quality problems. (TR
101-102, 313-314)
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When asked about the cost-effectiveness for a utility to install a single storage facility to
meet its peak demand, or to add storage periodically as needed, witness Woodcock indicated that
it would be a hard determination to make in general. There may be economies of scale in getting
a larger tank, and more of the site would be used up if multiple tanks were added. (TR 108)

AUF

AUF witness Guastella agreed with using 100% of a maximum day in determining the
used and usefulness of storage facilities; however, as discussed in Issue 3, he does not believe
that an adjustment should be made for excessive unaccounted for water and he believes that “an
appropriate fire flow” should be included in the calculation. He testified that storage facilities
are designed with capacity for equalization, fire demand and duration, and emergencies. The
design of storage capacity will vary from system to system, as well as from consultant to
consultant. He pointed out that although the cost of utility facilities is determined according to
engineering design criteria to ensure safe and adequate service on a continuous basis, the
engineering design standards are not established according to rate setting procedures or used and
useful calculations. (TR 130-131)

ul

Ul witness Seidman believes that witness Woodcock’s recommendation of 25% of
maximum day plus fire flow is inadequate for purposes of determining used and useful. He does
not agree that the DEP design standard should be used as a maximum for purposes of a utility
recovering its costs. He testified that many of OPC’s proposed rule change recommendations are
based on DEP minimum design demand criteria and when actual demand is substituted for
design demand and then used to calculate used and useful, the result is almost always an inability
of the utility to recover the full cost of the system it had designed in accordance with sound
engineering practice. Witness Seidman does not believe that the disincentives that result in
water systems being designed to meet only minimum standards mirror the concepts embodied in
DEP design standards. (TR 201-202)

Further, witness Seidman believes that OPC ignores the necessity for emergency storage
which, in addition to fire storage, protects against such events as power outages, large main
breaks, and unexpected shut downs or failures of the treatment plant or the water supply. He
points out that there is support in the industry literature for storage capacity to be designed to
include fire flow and equalization capacity equal to the maximum day demand. Though higher
than the minimum requirement, witness Seidman stated that the proposed rule recommendation
of 100% of maximum day demand is not unreasonable. (TR 202-203, 205-206, 245)

Staff Witness

Staff witness Redemann testified that the proposed rule should be adopted without
modification. He cited the AWWA Water Distribution Systems Handbook, which states that the
principal function of storage is to provide reserve supply for operation equalization, fire
suppression reserves, and emergency needs. The Department of the Army’s Design of Small
Water System Manual indicates that distribution storage facilities are used to meet peak demands
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(including fire flows) and, depending on system size and type, distribution storage volume may
vary from about one-half the average daily use to the maximum daily use to a two- or three-day
supply. He further testified that natural disasters that frequently occur in Florida can cause
power outages for an extended period of time or well contamination, and the only source of
water would be the amount in the ground or elevated storage tanks. In addition, he testified that
the Commission has included one full day of storage in prior cases. (TR 279-280)

As discussed in Issue 3, staff witness Hoofnagle testified that the DEP sets or establishes
standards of practice and care for the industry to ensure water quality. The DEP supports a
utility’s decision to design and construct well, treatment, and storage facilities that are larger than
the minimum criteria required by rule. (TR 251)

Analysis and Conclusion

Proposed Rule 25-30.4325(1)(d), F.A.C., contains the definition of peak demand for
storage facilities. The proposed rule provides that the peak demand for storage facilities includes
the maximum day demand, excluding excessive unaccounted for water, plus a growth allowance
and fire flow. All parties agree that the peak demand for storage facilities should include a
growth allowance as required by Section 367.081, F.S., and fire flow; although OPC and AUF
have concerns about the amount of fire flow that should be included. OPC proposed alternative
language to include only 25% of the peak day; all other parties agreed that 100% of the peak day
demand should be included. AUF also took exception to making an adjustment for excessive
unaccounted for water for the same reasons addressed in Issue 3.

Similar to the arguments in Issue 3 regarding the amount of demand to be included in the
used and useful calculation for treatment facilities, the testimony regarding the amount of
demand to be included in the used and useful calculation for storage facilities addresses DEP
minimum design criteria, industry design standards, and the balance that must be weighed in a
rate making proceeding. Storage facilities are constructed for a variety of reasons, including day
to day system demands as well as emergencies. The testimony indicates that utilities must
anticipate future customer needs while recognizing the inefficiencies that can result if storage
facilities are over or undersized. The rule adopted by the Commission should allow utilities the
flexibility to use reasonable design criteria. Staff is persuaded that minimum design criteria, as
reflected in the DEP rules, is not the best basis for a used and useful analysis. The used and
useful calculation should allow the utility to fully recover the cost of storage facilities that are
sized to meet the system’s peak demand, excluding excessive unaccounted for water, plus
customer growth and fire flow requirement.

As discussed in Issue 3, staff is not persuaded by AUF witness Guastella’s testimony
regarding the use of industry standards to determine the amount of fire flow to be included or the
proposal to not adjust peak demand for excessive unaccounted for water. Based on the above,
staff recommends that the proposed rule language should be adopted without modification. The
proposed rule language offers a reasonable mechanism for determining the used and usefulness
of storage facilities and subsection (3) of the proposed rule provides an opportunity for any party
to offer and support a separate used and useful calculation based on a different criteria. Finally,
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the proposed rule is consistent with prior Commission orders addressing the used and useful
calculation for storage facilities.'*

' See, e.g., Order No.PSC-§7-0847-FOF-WS, issued July 15, 1997, in Docket No. 960329-WS, In re: Application
for increase in rates and service availability charges in Lee County by Gulf Utility Company.
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Issue 5: Should the definition of excessive unaccounted for water as proposed in Rule 25-
30.4325(1)(e) be adopted?

Recommendation: The proposed rule should be adopted with the modification shown on
Attachments B and C. (Rieger, Daniel, Gervasi, Jaeger)

POSITIONS

OPC: No. The Citizens agree with the language of proposed subparagraph (1)(e), as
modified in Staff’s revised Exhibit 8, matrix, except that a sentence needs to be
added to make the proposed subparagraph consistent with Staff’s testimony on
this issue.

AUF: No. If the Commission determines it is appropriate to exclude excessive
unaccounted for water in defining peak demands, then EUW should be defined as
finished potable water produced (delivered to the system) that exceeds 10% of
that production quantity.

Ul: Yes. The proposed rule provides a proper definition of excessive unaccounted for
water.

Staff Analysis: Proposed Rule 25-30.4325(1)(e), F.A.C., defines excessive unaccounted for
water as finished potable water produced in excess of 110 percent of the accounted for usage,
including water sold, other water used, such as for flushing or fire fighting, and water lost
through line breaks. The parties generally agree that the definition could be worded more
clearly. In addition, OPC would like to add language requiring the utility to provide
documentation to justify the amount of water used in a system for flushing and fire fighting and
water lost through line breaks.

OpPC

OPC witness Woodcock testified that additional language should be added to require the
utility to provide proper documentation of all water uses to be considered accounted for water. If
complete documentation is not available, then those amounts should be considered unaccounted
for water. However, witness Woodcock agreed that different people equally qualified could
have different definitions of complete documentation. Also, he acknowledged that the
Commission already has a rule that places the burden of proof on the utility to prove each

schedule of its minimum filing requirements, including the used and useful calculation. (TR 52,
95, 103, 316-317)

AUF
AUF witness Guastella proposed revising the definition of excessive unaccounted for
water to be finished potable water produced (delivered to the system) that exceeds 10% of that

production quantity. Unaccounted for water is a percentage of the total amount of water
delivered to the water system. If the accounted for usage is known or estimated, and assuming
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an acceptable unaccounted for level of 10%, the unaccounted for quantity is properly calculated
by dividing the known usage by 0.9 in order to determine the quantity delivered to the system.
Then the calculated amount of water delivered to the system should be multiplied by 10% in
order to determine the unaccounted for quantity. There is no need to complicate the rule with the
specific arithmetic, the correct use of which should be left to the party responsible for the
calculation. (TR 126)

Also, witness Guastella testified that water used for flushing and fire fighting and water
lost in line breaks are not routinely measured or metered. They are determined based on
estimates. The basis for a utility’s estimates of such items is readily reviewed in the normal
course of a rate investigation as to the reasonableness of the estimates. OPC’s recommendation
for unspecified documentation merely creates an excuse to eliminate reasonable estimates that
are readily examined by experienced engineers or operators. The basis for a utility’s estimates to
account for water is readily reviewed for reasonableness in the normal course of a rate
investigation. (TR 131)

Ul

UI witness Seidman testified that accounted for water used for flushing, fire fighting, and
line breaks are identified in the minimum filing requirements for rate filings as “other uses.”
OPC’s proposal to require that unaccounted for water be “fully documented” is vague, in that it
does not indicate the level of documentation required. He believes that the utility is already
responsible for supporting any schedule submitted in a rate filing pursuant to Rule 25-30.450,
F.A.C., and that there is no need for additional language in this rule. (TR 208-209)

Staff Witness

Staff witness Redemann proposed revised language to clarify the definition of excessive
unaccounted for water as unaccounted for water in excess of 10 percent of the amount produced.
He did not support OPC’s proposal to require additional documentation for unaccounted for

water. (TR 274,283, EX 21 (RPR 8))

Analysis and Conclusion

All parties generally agreed that unaccounted for water in excess of 10 percent should be
considered excess and that the definition for excessive unaccounted for water could be worded
more clearly. Therefore, staff recommends that the proposed rule be adopted with the
modification shown on Attachments B and C. Further, staff recommends that because
Commission rules currently place the burden on the utility to justify and support its minimum
filing requirements, including the used and useful calculation, no additional requirement is
needed to document unaccounted for water.
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Issue 6: Should the Commission’s used and useful evaluation include a determination as to the
prudence of the investment and consideration of economies of scale as proposed in Rule 25-
30.4325(2) and be adopted?

Recommendation: The proposed rule should be adopted with the modification shown on
Attachments B and C. (Rieger, Daniel, Gervasi, Jacger)

POSITIONS

OPC: No. Pursuant to Chapter 367.081 (3), F.S., the Commission has always
considered the prudent costs of providing service when fixing rates.
Consideration of economies of scale, to the extent its value is documented, may
also be considered under the alternative calculation provision provided in
paragraph (3) of the proposed rule.

>
(-
o

Yes.

=

Yes. The proposed rule should include a determination of prudence and consider
economies of scale in making a used and useful evaluation.

Staff Analysis: Proposed Rule 25-30.4325(2), F.A.C., provides that the Commission’s used and
useful evaluation of a water treatment system and storage facilities shall include a determination
of prudence and consider economies of scale. All parties generally agree with the provisions of
this portion of the rule with the exception of OPC. OPC believes that the entire provision.should
be deleted and the language permitting the Commission’s consideration of economies of scale
should be added to the rule subsection dealing with alternative calculations.

OPC

OPC witness Woodcock testified that, pursuant to Section 367.081, F.S., the Commission
has always considered the prudent cost of providing service when fixing rates and that the
proposed rule language provides no additional guidance to the Commission regarding the
application of prudence to used and useful. Therefore, OPC proposes to delete that portion of the
proposed rule. Further, witness Woodcock testified that while economies of scale may affect
used and useful, the language in the proposed rule provides no clear direction or insight on how
such issues should be addressed or calculated. Economies of scale can be addressed in used and
useful calculations many different ways and it is difficult to specifically codify how one would
handle economies of scale. Witness Woodcock recommended revisions to subsection (3) of the
proposed rule that he believes will provide the flexibility for economies of scale to be
considered. Further, witness Woodcock recommended combining subsections (2) and (3) of the
proposed rule and moving provisions of subsection (11) related to other relevant factors the
Commission should consider, such as whether flows have decreased due to conservation or a
reduction in the number of customers, into the combined subsections (2) and (3). However, in its
brief, OPC argues that the Commission should not include the language concerning reduction in
flows due to conservation or a reduction in the number of customers in subsection (3), although
no reason was given for that position. (TR 52-53, 73, 317, 323, OPC BR 18)
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AUF

AUF witness Guastella testified that the proposed language in subsection (2) of the rule is
essential if the proposed rule is to have any value in providing a reasonable balance in making a
used and useful adjustment for developer created utilities. Design standards require capacity that
is greater than expected when actual demands are realized in order to include a factor of safety or
cushion to assure adequate service. The utilities incur costs for facilities based on design
capacity not actual use. The proposed rule makes no specific allowance for the portion of
capacity that represents the safety factor or cushion; but at some point, prudence and economies
of scale are considerations that must be recognized within the context of the rule. (TR 131)

ul

UI witness Seidman testified that subsection (2) of the rule be adopted as is. It is proper
for the Commission to make its intent known in this rule concerning prudence of investment and
economies of scale. He points out that subsection (2) of the proposed rule requires the
consideration of prudence of investment and economies of scale, in addition to the calculations
of used and useful for the various system components. Subsection (3) of the proposed rule
allows alternative calculations to be made. By combining the language of these sections, Mr.
Woodcock defines the consideration of prudence of investment and economies of scale as
alternative used and useful calculations, thus limiting their consideration to only when alternative
calculations are proposed. That is not the intent of the currently proposed language. The intent
of the currently proposed language is to consider these factors regardless of the method of
calculation. Further, witness Seidman noted that OPC’s recommended wording concerning
economies of scale gives no direction or insight about how it will be addressed. (TR 209-211)

Staff Witness

Staff witness Redemann’s Exhibit RPR 8 (EXH 21) contains recommended revisions to
subsection (2) of the proposed rule to add other relevant factors that the Commission should
consider in the used and useful evaluation, such as whether flows have decreased due to
conservation or a reduction in the number of customers. The revised language includes the
provisions for the Commission to consider prudence and economies of scale. In addition,
witness Redemann agreed with OPC witness Woodcock that moving the provisions of subsection
(11) to subsection (2) clarifies and consolidates some of the factors the Commission considers in
evaluating used and useful plant. (TR 282, EX 21 (RPR 8))

Analysis and Conclusion

Section 367.081, F.S., provides that the Commission, in fixing rates, may determine the
prudent cost of providing service during the period of time the rates will be in effect. Further,
the Commission routinely considers both the prudence of investment and economies of scale in
rate proceedings. Therefore, staff recommends that those provisions should remain in subsection
(2) of the rule. These provisions clarify and put all parties on notice that these are issues that the
Commission will consider in its used and useful evaluation. In addition, staff agrees that the
provisions in subsection (11) of the proposed rule regarding other relevant factors the
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Commission will consider should be moved to subsection (2) of the rule. Therefore, staff
recommends that the proposed rule should be adopted with the modification shown on
Attachments B and C.
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Issue 7: Should alternative calculations for water treatment systems and storage facilities be
allowed as proposed in Rule 25-30.4325(3) and be adopted?

Recommendation: The proposed rule should be adopted with the modifications shown on
Attachments B and C. (Rieger, Daniel, Gervasi, Jaeger)

POSITIONS

OPC: Not as proposed. However, the Citizens do support an alternative calculation
paragraph that affords all parties the opportunity to propose an alternative U&U
calculation when the facts of a specific case warrant it.

AUF Yes.

Ul: Yes. The proposed rule should allow alternative calculations for water treatment

systems and storage facilities.

Staff Analysis: Proposed Rule 25-30.4325(3), F.A.C., provides that a separate calculation shall
be made for the water treatment system and storage facilities. Subsection (3) of the proposed
rule also contains a provision that allows the utility to provide a second, alternative used and
useful calculation and supporting documentation for the water treatment system and storage
facilities. This provision allows the utility to address circumstances that it believes warrant an
evaluation that is different than the evaluation required by the other subsections of the rule.

OPC

OPC believes that any party, not just the utility, should be allowed to provide a separate,
alternative used and useful calculation. OPC witness Woodcock states that some level of
flexibility is desirable in order to produce more accurate used and used percentages for some
cases; however, the proposed wording for this rule only gives the utility the ability to propose
such calculations. Witness Woodcock proposed wording to allow any party the right to provide
an alternative calculation based on factors such as economies of scale, service area restrictions,
treatment capacity, well draw-down limitations, flow changes due to conservation or a reduction
in the number customers, and alternative peaking factors. The party propesing the alternative
would have the burden of proving that the alternative calculation is more appropriate. (TR 53-
58, 65-66, 72-73, 318, 323)

AUF

AUF witness Guastella testified that no change to this proposed rule is necessary because
this paragraph recognizes that water utilities should have the ability to provide alternative
calculations as part of its burden to justify its proposed rates, and that any party to the rate
proceeding has the right to address every aspect of the utility’s filing. However, in its brief, AUF
takes the position that it does not object to OPC’s proposal to expand the language to cover any
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and all parties to a rate case proceeding. All parties to such a proceeding would be bound by all
of the other provisions in the rule.

However, AUF believes the Commission should reject the remainder of OPC’s proposed
language, including the language which incorporates a burden of proof provision, as well as the
language regarding the specific issues that would be the subject of an alternative methodology
section. AUF believes that OPC’s proposals are unnecessary, will increase the cost of litigation
to the detriment of customers, and lack support as they were undermined by OPC’s own witness.
AUF relies on its cross-examination of witness Woodcock to show that the altemnative
methodologies should be limited to proposals and methodologies that are special or unique, and
that the specific issues contained in OPC’s proposed language are not special or unique. (TR
132, AUF BR 16-18)

ul

UI witness Seidman testified that it would be helpful to adopt OPC’s proposed wording
to include factors such as service area restrictions, treatment capacity, well draw-down
limitations, and changes in flow due to conservation or a reduction in the number of customers.
However, he does not believe it is necessary to modify the language to reflect that all parties may
address an alternative calculation. He testified that the proposed rule addresses the
responsibilities and requirements of the utility for a rate adjustment. Other parties have every
right to respond to the filing of the utility at the proper time and in the proper manner provided
for in the law and in rules implementing the law. (TR 210-212)

Staff Witness

Staff witness Redemann testified that he agrees with OPC’s prqposal to move alternative-
and limiting factors found in subsections (6) and (11) of the rule to subsection (3). The proposed
changes to the rule provide additional clarification and consolidation of the rule language. Also,
witness Redemann supports language allowing any party to a proceeding, not just the utility, to
propose and justify an alternative calculation. Witness Redemann’s Exhibit RPR 8 (EXH 21)
contains his suggested revised language. (TR 282-283, EX 21 (RPR 8))

Analysis and Conclusion

Conflicting testimony was provided on whether subsection (3) of the proposed rule
should address only the utility or all parties to a ratemaking proceeding, and on whether the
examples of issues that could be addressed in an alternative calculation should be included in
subsection (3). Staff agrees that any party to a rate proceeding may propose and support any
position it desires under the existing provisions of Chapter 367, F.S., and Rule 25-30, F.A.C.
However, revising the language to reflect that “an alternative calculation may also be provided,”
without referring to whether the utility believes an alternative calculation is appropriate, merely
clarifies that the alternative calculation option is available to all parties. In addition, moving the
various alternative considerations found in the proposed rule in subsections (6) and (11) to
subsection (3) further clarifies the intent of this subsection to allow any party the opportunity to
address a variety of issues that it believes it can support and justify in a separate used and useful
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evaluation.  Therefore, staff recommends that the proposed rule be adopted with the
modifications shown on Attachments B and C.
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Issue 8: Should the conditions for considering a water treatment system 100% used and useful
as proposed in Rule 25-30.4325(4) be adopted?

Recommendation: The proposed rule should be adopted with the modifications shown on
Attachments B and C. (Rieger, Daniel, Gervasi, Jaeger)

POSITIONS

OPC: No. The Citizens do not agree that the conditions prescribed in subparagraphs
(4)(a) — (c) of the Commission’s proposed rule should cause a treatment system to
be considered 100% used and useful.

AUF: Yes.

Ul: Yes. The conditions for considering a water treatment system as 100% used and
useful are proper.

Staff Analysis: Proposed Rule 25-30.4325(4), F.A.C., contains conditions for considering a
water treatment system to be 100% used and useful, including treatment systems that are the
minimum size necessary to adequately serve an area, service areas that are mature or built out
with no potential for expansion, and systems served by a single well.

OPC

OPC believes that subsection (4) of the proposed rule should be deleted. Witness
Woodcock believes that automatically considering a system 100% used and useful, while
administratively expedient, must be very carefully considered. He testified that if a water
treatment system has a set of special circumstances that would allow one to consider it 100%
used and useful, that can be adequately addressed in the used and useful calculation or in the
alternative calculation provided in subsection (3) of the proposed rule.

Witness Woodcock testified that the phrase “minimum size necessary” would result in
subjective testimony because it provides for no standards or definition to that term. As for the
maturity of the system, witness Woodcock believes that the age of a system has nothing to do
with a system’s capacity, demands, growth rate, unaccounted for water, fire flow or any other
parameters that comprise the used and useful calculation and should not be considered.

In the case where a system is built out and there is no potential for service area
expansion, there may be a case for departing from the established used and useful calculations;
however, this can be easily addressed in the alternative calculation provision. Witness Woodcock
testified that built out systems should be treated no differently than other systems, unless it can
be documented that service area restrictions prevent expansion and that the system was prudently
designed. In its brief, OPC argued that this provision should not be considered unless prudence
of design is also included, as testified to by staff witness Redemann.
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As for considering one well 100% used and useful, witness Woodcock testified that the
fact that DEP allows small systems to be constructed with only one well does not mean that it
should be automatically 100% used and useful. Under the proposed rule, a single well operating
within a system at 50% build out and at 50% operating capacity could inaccurately be considered
100% used and useful. A well could be grossly oversized with respect to customer demand and
the application of this paragraph to the rule would completely ignore the fact and automatically
have the customers bear the cost of the unused portion of the well. Since there is no redundant,
standby well in the single well system, used and useful should be evaluated on the single well in
service. (TR 55-56, 84-85, 319-320)

AUF

AUF witness Guastella testified that the provisions of subsection (4) of the proposed rule
are essential if the rule is to have any value in providing a reasonable balance in making a used
and useful adjustment for developer created utilities. In order to include a factor of safety or
cushion to assure adequate service, design standards require capacity that is greater than
expected when actual demands are realized. The utilities incur costs for facilities based on
design capacity, not actual use. In addition, witness Guastella points out that complete or fully
developed systems and single well systems must be considered 100% used and useful.
Otherwise, utilities will never be able to achieve the cost of serving their existing customers. To
do otherwise would simply deny an unavoidable cost that was necessary to provide adequate
service. (TR 131-132)

Ul

Ul witness Seidman believes that subsection (4) of the proposed rule should be adopted.
He testified that the circumstances identified in the proposed rule are special circumstances
which the Commission has previously addressed and found to be the basis for a finding of 100%
used and useful. Setting these items out separately eliminates the need to go through the used
and useful calculations, saving both time and expense. He recommends that the rule should be
applicable to storage as well since that would be consistent with the intent of the rule.

In response to OPC’s position on this issue, Ul witness Seidman pointed out that the
purpose of the used and useful evaluation is to determine what costs are legitimately recoverable
through rates, not to simply arrive at a used and useful percentage. It is not to give a signal to
downsize a well pump in order to increase the used and useful percentage, rather than to size it in
accordance with sound engineering practice.

In its brief, Ul indicated that OPC apparently fails to understand that used and useful
calculations are not solely based on minimum design criteria, but also include the Commission’s
judgment on what is reasonable for utilities to provide service to their customers. If OPC’s
alternative calculations provision is not adopted, then no change should be made to this provision
of the proposed rule. (TR 213-215, UI BR 14-15)

-26 -




Docket No. 100330-WS
Staff Recommendation on Water U&U
Exhibit TR-5, Page 000027 of 000049

Docket No. 070183-WS
Date: March 27, 2008

Staff Witness

Staff witness Redemann testified that the used and useful formula is for systems with
potential for growth in the service territory. If the utility’s service territory is built out, there is
no apparent potential for expansion in the surrounding area, and it appears that the system was
designed prudently, the system should be considered 100% used and useful. This is consistent
with prior Commission orders.

For systems with a single well, the system should be considered 100% used and useful
unless it appears that the well is oversized. Commission rules and statutes require the
Commission to evaluate quality of service in rate cases, including the operational condition of
the utility’s plant and facilities and the utility’s attempt to address customer satisfaction. With
one well, the reliability is poor and the result can be poor customer satisfaction. Therefore, from
a quality of service standpoint, witness Redemann believes that a system with one well should be
considered 100% used and useful because of reliability concerns which could affect customer
satisfaction. This is consistent with prior Commission decisions. (TR 281-282, 297-298, 307-
308)

Analysis and Conclusion

The Commission has consistently found that systems with one well and systems that are
built out with no apparent potential for expansion are 100% used and useful unless is it appears
that the system was not prudently designed.”® These systems, and there are hundreds of them in
Florida, are typically built by developers to serve a relatively small area. Staff believes that it is
not efficient to require a sophisticated used and useful analysis to ascertain whether these types
of systems are oversized for the developments they are designed to serve. Rather, a used and
useful analysis should only be performed as an alternative when there is evidence indicating that
the system may be oversized. However, staff is in agreement with the arguments that terms such
as mature and minimum size are vague and should not be included in the rule. Therefore, staff
recommends that the proposed rule be adopted with the modifications shown on Attachments B
and C.

% See. e.g, Order No.PSC-96-1320-FOF-WS, issued October 30, 1996, in Docket No0.950495-WS, In_re:
Application for rate increase and increase in service availability charges by Southern States Utilities, Inc. for
Orange-Osceola Utilities, Inc. in Osceola County, and in Bradford, Brevard, Charlotte, Citrus, Clay, Collier, Duval,
Highlands, Lake, Lee, Marion, Martin, Nassau, Orange, Osceola, Pasco, Putnam, Seminole, St. Johns, St. Lucie,
Volusia, and Washington Counties at 58 (finding that in systems with only one component [such as a single well],
that component is considered 100 percent used and useful), rev’d on other grounds, Southern States Utils. v. PSC,
714 So. 2d 1046, (Fla. 1st DCA 1998); and Order No. PSC-03-1440-FOF-WS, issued December 22, 2003, in Docket
No. 020071-WS, In Re: Application for rate increase in Marion, Orange. Pasco, Pinellas, and Seminole Counties by
Utilities, Inc. of Florida at 44 (finding that it is not unreasonable or unusual for the Commission to consider
distribution and collection systems that are 80% or more built out to be 100% used and useful in instances where
there is virtually no growth potential and the existing lines are the minimum size needed to serve the existing
customers).
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Issue 9: Stipulation.

Issue 10: Should the definition of firm reliable capacity for various combinations of water
treatment systems and storage facilities as proposed in Rule 25-30.4325(6) be adopted?

Recommendation: The proposed rule should be adopted with the modification that the limiting
factors should be moved from subsection (6) of the rule to subsection (3), as shown on
Attachments B and C. (Rieger, Daniel, Gervasi, Jaeger)

POSITIONS

OPC: No. Subparagraph (6)(b), with its automatic elimination of one-half of the
capacity of the remaining pumps, after removal of the largest, is the single most
objectionable provision of this proposed rule to the ratepayers of Florida. The
provision unjustly understates the capacity denominator and unfairly inflates the
U&U for treatment.

>
(e
"

Yes.

=

Yes. The proposed rule provides a proper definition of firm reliable capacity for
various combinations of water treatment systems and storage facilities.

Staff Analysis: Proposed Rule 25-30.4325(6), F.A.C., contains the definition of firm reliable
capacity for water treatment systems. All parties agree with the provisions of this portion of the
rule, with the exception of OPC’s proposal to use 24 hours instead of 12 hours of pumping to
determine the firm reliable capacity of a water treatment system with storage. In addition, as
addressed in Issue 6, OPC proposed moving the language related to limiting factors to subsection
(3) of the proposed rule.

OPC

OPC witness Woodcock’s primary concern with this rule is related to the number of
hours of pumping used to determine the firm reliable capacity of a water treatment system with
storage. He testified that the prudent and efficient design of a well system would seek to
maximize the pumping time to the daily maximum of 24 hours. The maximum capacity a well
can produce in one day is equivalent to the amount of water it can produce in 24 hours regardless
of the type of treatment, presence of storage, or characteristics of the service area. Basing the
reliable capacity on 12 hours of pumping after removing the largest well for service essentially
doubles the used and useful of a water treatment system for no reason other than it has storage.
Witness Woodcock recognizes that in Florida the production capacity of wells can change not
only with geography but also over time as aquifers are stressed or salt water intrusion becomes a
concern. When this is an issue, the solution is generally an amount of reduced pumping or
relocation of wells. In no way is the solution as simple as reducing well pumping to 12 hours a
day. Instead, witness Woodcock recommends that limitations on pumping required by the Water
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Management Districts or other regulatory bodies should be addressed in the alternative
calculation portion of the proposed rule.

On cross-examination, witness Woodcock acknowledged that pumps never operate 24
hours per day, seven days per week, 52 weeks per year. If the system is properly designed, it is
going to be operating 24 hours per day maybe on a maximum day. He could not give a definitive
answer as to the impact on the useful life of a pump running 24 hours per day versus 12 hours
per day. He suggested that it would be more advantageous for a pump’s useful life if it was
running over a longer period of time, as opposed to shorter running cycles that cause stress on a

pump.

In its brief, OPC argues that to compare maximum demands in the numerator with one-
half of the total rated firm reliable capacity in the denominator produces a serious mismatch.
The concept of proper matching is followed in the Commission’s used and useful rule for
wastewater treatment plants, Rule 25-30.432, F.A.C., which provides that the flow rate to be
used in the numerator of the equation shall be the same period or basis as the period or basis
stated for the permitted capacity. While acknowledging that in recent years, Commission orders
have reflected the use of 12 hours of pumping, OPC argues that in the many preceding years,
many of the Commission orders never mentioned or applied 12 hours of pumping. OPC suggests
that the Commission has the opportunity in this proceeding to decide which policy will be
prescribed by the first Commission rule on water treatment and storage used and useful
calculation and respectfully requests that the Commission recognize the actual total firm reliable
capacity of the pumps in the denominator of the used and useful fraction based on 24 hours of
pumping unless there is a documented restriction by the Water Management District or other
regulatory body in which case the restriction should apply. (TR 57-60, 105-113, 321-322, OPC
BR 32-34)

AUF

AUF witness Guastella supports the provisions of the proposed rule related to firm
reliable capacity, including the use of 12 hours instead of 24 hours of pumping to determine the
firm reliable capacity of a water system with storage. He testified that using a 12-hour period
provides a reasonable balance that recognizes typical consumption characteristics in terms of
time periods and also recognizes the typical practice of resting wells to allow time for recharge.
(TR 132)

Ul

UI witness Seidman also supports the rule as proposed, although he agrees with OPC’s
proposal to move the language related to limiting factors from subsection (6) to subsection (3).
Witness Seidman testified that selecting the period of time upon which the capacity of the water
treatment systems is evaluated for purposes of calculating used and useful (12 versus 24 hours) is
one of the most important and difficult decisions to be made in developing these rules. He points
out that witness Woodcock’s summation of the factors affecting this issue well illustrates their
complexity. In adopting a rule for the purpose of calculating used and useful, the Commission is
adopting a single default formula that best results in a determination of that portion of the cost of
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the system that can be recovered through rates. The proposed rules allow for consideration of an
alternative calculation regardless of which time frame is chosen. For default formula purposes,
staff makes a powerful argument that the proposed rule recognizes that there are costs incurred
for purposes other than delivering water and that is the cost of protecting the water supply.
Witness Seidman stated that OPC makes protecting the water supply a secondary issue to be
addressed with an alternate calculation. He believes that the Commission is indirectly saying
that the utility must protect the environment, provide safe water, and provide adequate service in
order to meet the regulatory requirements of this Commission. This is necessary even though the
Commission is not the agency that is going to determine whether those criteria are met. It is his
opinion that the proposed rule is the more responsible and prudent methodology for a default
definition.

On cross-examination, witness Seidman testified that designing a system to have only 12
hours of operation is not prudent. However, he also testified that for the purpose of used and
useful determination, the 12-hour criteria is a good one because it envelops a lot of other things
besides just the requirement to meet the peak demand. (TR 216-219, 232-238)

Staff Witnesses

Staff witness Redemann testified that for systems with ground or elevated storage, the
firm reliable capacity of the water system should be based on 12 hours per day. It is
environmentally responsible and prudent to rest a well for 12 hours per day so that the ground
water can recharge. Excessive pumping has caused wells to draw air, sand and gravel into the -
water system; saltwater intrusion; land subsidence; and collapsed wells. The use of 12 hours per
day of pumping reflects the general usage pattern of customers. In addition, he pointed out that
generally speaking, the reason systems have storage is to accommodate treatment needs because
of water quality issues, although storage can also be used to address pressure demands. When a
well is pumped, it concentrates the components of what is inside the well. Pumping 24 hours
would just deteriorate the water quality. Witness Redemann also identified numerous rate cases
in which the Commission used a 12-hour day to determine well capacity. (TR 278-279, 298-
302)

Staff witness Jenkins testified that most concerns associated with ground water
withdrawals in Florida are due to the cumulative withdrawals by multiple permittees, not
withdrawals from a single well or well field. The benefits from operating wells for shorter
periods of time instead of longer periods depend on many factors. Some impacts such as
localized environmental harm, interference and up coning saline water intrusion can be caused
by short periods of high volume pumping. Shorter pumping periods have to be evaluated in
cases where these impacts are a concern. He testified that the bottom line is that there is
typically no benefit to operating wells or a well field for a period of 12 hours versus 24 hours in
Florida since localized steady state drawdown conditions are quickly reached and impacts are
often caused by regional cumulative withdrawals. However, in some cases, such as where there
are localized resource impacts, interference with existing legal uses, or saline water intrusion,
short-duration operation of wells can be used to avoid or minimize the impacts. Although he
believes that it is more important to regulate longer term withdrawals of water to prevent harm,
he does agree that for the purposes of the proposed rule, it is reasonable to base firm reliable
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capacity on a duration of well pumping that is less than 24 hours since the well field taken as a
whole cannot operate 24 hours per day, 7 days per week. It is important that Commission-
regulated utilities have the pumping ability and withdrawal capacity above what is needed to
meet typical water user demands. (TR 261-264)

Analysis and Conclusion

All of the parties agree with the provision of the proposed rule that excludes the largest
well, for those systems with more than one well, in determining the firm reliable capacity of a
water treatment systems and the provision that firm reliable capacity is expressed in gallons per
minute for systems with no storage capacity. There is also general agreement that the provisions
of the proposed rule addressing limiting factors in determining firm reliable capacity can be
moved from subsection (6) to subsection (3). However, the issue of whether to use 12 or 24
hours to determine the firm reliable capacity of a water treatment system with storage capacity is
both controversial and complex.

OPC believes that the use of 12 hours rather than 24 hours results in the automatic
elimination of one-half of the capacity of the pumps, after removal of the largest well and that
this is the single most objectionable provision of this proposed rule to the ratepayers of Florida.
The provision unjustly understates the capacity denominator and unfairly inflates the used and
useful calculation. AUF, Ul and staff witness Redemann each believe that the use of 12 hours
more closely reflects the intent of the rule to address ratemaking as opposed to system design
considerations.

The purpose of the entire proposed rule, including these provisions, is to provide a basic
mechanism for determining the amount of water treatment plant that should be included in rate
base, thereby reducing the need for costly litigation in the majority of rate cases. Therefore, the
rule must reflect a wide variety of ratemaking issues, including whether the system was
prudently designed, whether the design capacity exceeds current customer demand, and whether
the system provides quality water. While it is extremely difficult to identify a single formula that
adequately addresses all of these concerns, staff is persuaded that the proposed rule provides a
reasonable balance of each of those criteria. Therefore, staff recommends that the proposed rule
be adopted with the modification that the limiting factors should be moved from subsection (6)
of the proposed rule to subsection (3), as shown on Attachments B and C.
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Issue 11: Should the basis for expressing peak demand as proposed in Rule 25-30.4325(7) be
adopted?

Recommendation: The proposed rule should be adopted with the modifications shown on
Attachments B and C. (Rieger, Daniel, Gervasi, Jaeger)

POSITIONS

OPC: The Citizens essentially agree with the proposed language of Paragraph (7),
except for subparagraphs (7)(a)2. and (7)(b)2. We propose using the 5 highest
days within the “maximum month” rather than “30 day period”. The Citizens also
recommend deleting subparagraphs (7)(a)3. and (7)(b)3.

AUF: No. These provisions should be amended to: (1) strike the reduction for excessive
unaccounted for water; and (2) use the highest maximum day that does not reflect
an unusual occurrence on such day, without the limitation that such highest
maximum day have occurred in the test year.

Ul Yes. The proposed basis for expressing peaking demand is proper.

Staff Analysis: Proposed Rule 25-30.4325(7), F.A.C., contains the criteria for determining peak
demand for water treatment systems with no storage capacity (peak hour) and for water treatment
systems with storage capacity (peak day). The proposed rule provides that the peak day demand
is the single maximum day in the test year with no unusual occurrence, such as a fire or line
break. If there is an unusual occurrence on the single maximum day, then the average of the five
highest days within a 30-day period in the test year with no unusual occurrence should be used.
If actual flow data is not available, the rule provides a default number of gallons per equivalent
residential connection (ERC) to be used. For systems without storage, the proposed rule
provides that the maximum day is divided by 1440 minutes in a day and multiplied by a factor of
2 to reflect a peak hour on the maximum day.

OPC essentially agrees with the proposed rule, although OPC believes that subsections
(7)(2)(2) and (7)(b)(2) should be revised to reflect that a maximum month should be used for
determining a peak day instead of a 30-day period. In addition, OPC believes that subsections
(7)(@)(3) and (7)(b)(3), which address systems where flow data is not available, should be
deleted. AUF believes that the peak day should be the highest maximum day with no unusual
occurrence a system has experienced, regardless of whether that day occurred in the test year. In
addition, as addressed in Issue 3, AUF believes that there should not be an adjustment for
excessive unaccounted for water. Ul believes that the proposed rule is reasonable.

OPC
Concerning the use of a maximum month instead of a 30-day period for determining a

peak day, OPC witness Woodcock believes that the use of a maximum month would provide an
easier calculation and would be consistent with the method that has been used by the
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Commission in the past. He knew of no national standard or design criteria that would support
defaulting to a five-day average. He opposed the idea of revising the proposed rule to allow the
use of the next highest maximum day if there is an unusual occurrence on the highest maximum
day. He also opposed the use of a maximum day outside of the test year because it is important
to use the same time period for all of the data in a rate case. He pointed out that the alternative
calculation provision could be used to address the use of the next highest maximum day and a
maximum day that is outside the test year. In reference to the use of the proposed peak day
demand criteria for those systems where flow data is not available, he believes that there are
multiple ways a peak demand could be generated. Therefore, he believes that provision should
be eliminated as it attempts to generalize an uncommon occurrence and ignores the possibility
that some system specific data may be available that could result in a more accurate used and
useful percentage. (TR 61-63,80-81, 323)

AUF

AUF witness Guastella testified that choosing the maximum day should not be limited to
a rate setting test year. He argued that the rate setting test year is not a consideration in
engineering design criteria or those established by environmental regulators. He believes that
using test year demands when previous demands were higher is simply denying a cost the utility
had to incur in order to adequately provide service to existing customers.

Witness Guastella proposed eliminating the maximum five day average provision in the
rule and, instead, use the next maximum day demand that had no unusual occurrence. He argued
that the use of the average of the five highest days produces costs that are less than the actual
cost of facilities that were needed on the days when the demand was higher than the other days
included in the average. He is not aware of any engineering design criteria that would use a five-
day average. He argued that in order to assure that there is ample capacity to meet unforeseen
circumstances, the engineering design would assume a maximum day demand in excess of the
actually expected maximum day in order to provide a factor of safety or cushion. Further, every
engineering criteria and DEP indicate the use of maximum day, not averages. (TR 125-126, 164-
165)

Ul

UI witness Seidman testified that the highest five days in the peak month should be used,
instead of a 30-day period, because it easier to identify. In addition, he argued that the use of
the average of the five highest days should not be required when the peak day of the year has an
unusual occurrence because there is the big leap from a single peak day to the average of the five
highest days. Averaging mitigates maximum demand and takes away from the purpose of using
the single maximum day which is to recognize what the system must be able to serve. He argued
that it is better to choose the next highest day in which there is no unusual occurrence. He
agreed with AUF witness Guastella that the use of an out-of-test-year peak day reflects the
maximum customer demand that has been put on that system to date.

Witness Seidman agreed with OPC’s position that subsections (7)(a)(3) and (7)(b)(3) are
not necessary because the proposed method of estimating is not valid for all sizes and
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characteristics of systems. The proposed demand per equivalent residential connection is low
and he is skeptical of a situation where a utility does not have maximum day flow data.
Although he would not know how to advise a utility with no operating reports showing flow
records, he indicated that the proposed default rule is better than nothing. However, without
sufficient information to back up a filing, he indicated that staff would deny it. (TR 220-222,
239, 242, 246)

Staff Witness

Staff witness Redemann supports the use of the average of the five highest days in a 30-
day period in the test year if the peak day had an unusual occurrence. He points out that a peak
day during which there was a fire (or some other unusual occurrence like a line break) should not
be used because the formula includes a separate element for fire flow. Although he recently used
the five-day maximum average, he admitted that he had in the past opted for the second highest
day if there was no unusual occurrence. He agreed that the use of either methodology would be
reasonable. Witness Redemann also supported the need for provisions in subsections (7)(a)(3)
and (7)(b)(3) to determine peak demand for those systems where flow data is not available. He
testified that for systems that do not have adequate DEP monthly operating reports with a record
of daily master metering readings, the current demand should be estimated based on peak design
criteria’s consistent with the assumptions of the AWWA M32 manual. He points out that in the
past, the Commission has approved estimated peak demand for systems that had no record of
daily flows.'® (TR 270-271, 272, 306-307)

Analysis and Conclusion

The proposed rule provides that the single maximum day in the test year should be used
to reflect peak demand in the used and useful calculation, unless there is an unusual occurrence
on that day. If there is an anomaly on that day, such as a fire or line break, the proposed rule
provides that the average of the five highest days within a 30-day period in the test year be used.
If an anomaly occurred on the single maximum day, that day is not included in the used and
useful calculation because the water used for fire fighting or lost through line breaks is not
metered and would have to be estimated.

Several alternatives were offered related to choosing the single maximum day on which
to base the peak demand. AUF proposed using the single maximum day the system has ever
experienced, regardless of whether that day occurred within the test year and UI supported this
alternative. The rationale given for potentially using a maximum day outside the test year was
that the higher demand reflects the cost the utility had to incur in order to adequately provide
service to existing customers. However, OPC argued that it is important to use the same time
period for all of the data in a rate case. AUF, Ul, and staff witness Redemann each addressed
using the second maximum day in the test period, in lieu of using a five-day average, as an
alternative.

' See, e.g., Order No.PSC-03-0008-PAA-WU, issued January 2, 2003, in Docket No. 020406-WU, In re:
Application for staff-assisted rate case in Polk County by Pinecrest Ranches, Inc.
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Staff agrees that using a maximum day outside the test year is not appropriate because all
of the other data in a rate case is limited to the test year. However, the arguments given for using
a single maximum day in the test year with no unusual occurrence are compelling. No specific
argument was given for not choosing the next maximum day in the test year if the utility
experienced an anomaly on the first maximum day in the test year. OPC testified that there is no
national standard or design criteria that would support defaulting to a five-day average.

Based upon the foregoing, staff recommends that the proposed rule be modified to
provide that the single maximum day in the test year with no unusual occurrence on that day be
used. The provision for using the average of the five highest days within a 30-day period in the
test year should be removed. If there is an unusual occurrence on the single maximum day in the
test year, such as a fire or line break, then the next maximum day with no unusual occurrence
should be used. The recommended wording would allow the use of the single maximum day in
the test year with no unusual occurrence, regardless of whether that were the first, second, third,
or fourth maximum day. There is no reason to revise the rule to allow only the first or second
maximum day to be used. Further, if the rule allowed either the first or second maximum day or
the five-day average, the result would be potential litigation as to which alternative has more
merit. That issue should be resolved in this proceeding.

Staff does not recommend removing the provisions in subsections (7)(a)(3) and (7)(b)(3)
which address systems with no actual flow data because no alternative was given to determine
the peak day demand for those systems. Staff’s recommended revised language is shown on
Attachments B and C.
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Issue 12: Stipulation.
Issue 13: Stipulation.

Issue 14: Should the method of determining adjustments to plant and operating expenses
because of excessive unaccounted for water as proposed in Rule 25-30.4325(10) be adopted?

Recommendation: Yes, the method of determining adjustments to plant and operating expenses
because of excessive unaccounted for water as proposed in Rule 25-30.4325(10) should be
adopted. (Rieger, Daniel, Gervasi, Jaeger)

OPC: No. The Commission should be able to consider other relevant factors in
determining appropriate used and useful calculations as provided by Citizens’
reworded alternative calculation paragraph (3).

AUF: No. There should be no adjustment to plant (only to operating expenses) based on
excessive unaccounted for water. The more appropriate response is to conduct a
cost/benefit analysis to determine if the cause(s) of the excessive unaccounted for
water should be repaired.

Ul: Yes.

STAFF: Yes, the method of determining adjustments to plant and operating expenses as
proposed in Rule 25-30.4325(10) should be adopted.

Staff Analysis: Proposed Rule 25-30.4325(10), F.A.C., contains factors the Commission will
consider in determining whether adjustments to plant and operating expenses for excessive
unaccounted for water should be made.

OPC

OPC witness Woodcock testified that this provision should be removed from the
proposed rule because it reflects issues for the Commission to consider and does not specifically
provide any guidelines or recommendations for calculation of used and useful. OPC
recommends that the factors addressed in subsection (10) of the proposed rule are more
appropriately located in the alternative calculation provision in subsection (3). (TR 64, OPC BR
38)

AUF

As discussed in Issues 3 and 11, AUF witness Guastella does not believe that the
Commission should make an adjustment to plant for excessive unaccounted for water. The more
appropriate response is to conduct a cost/benefit analysis to determine if the cause(s) of the
excessive unaccounted for water should be repaired. However, witness Guastella testified that if
unaccounted for water is part of the proposed default formula, then it is important that the rule
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recognize other factors that address unaccounted for water issues. The rule should include the
flexibility to address issues beyond those included in restrictive formulas in every used and
useful analysis. Subsection (10) of the proposed rule identifies common issues that should be
considered in every used and useful analysis. (TR 133, AUF BR 24)

Ul

UI witness Seidman testified that the proposed rule covers valid factors considered by the
Commission, and that the Commission does make used and useful adjustments to accounts other
than plant. (TR 222-223)

Staff Witness

Staff witness Redemann testified that the proposed rule should include the factors the
Commission will consider in determining whether adjustments to plant and operating expenses
for excessive unaccounted for water should be made. The utility should investigate the source of
the water loss and reduce the amount of unaccounted for water. The Florida Rural Water
Association is available to work with utilities to help find the leaks and make recommendations
on what needs to be done to correct the problems. If the utility has performed a water audit to
identify the reason for the excessive water loss and is in the process of reducing that amount,
then no adjustment to expenses is needed because the cost the company will incur to correct the
problem will likely exceed the expenses that would be removed. For systems that have slightly
over 10% unaccounted for water, the adjustment on such small amounts would be immaterial.
For those water systems that have not taken steps to reduce the excessive water loss, a reduction
in peak demand and chemical and electrical expenses and purchased water should be made. (TR
275-276, 306)

Analysis and Conclusion

Excessive unaccounted for water is both an economic and an environmental issue. Water
utilities are expected to operate their systems in the most cost effective manner possible, while
striving to preserve and protect Florida’s water resources. However, there are circumstances in
which the cost of identifying the cause of water losses and taking the steps necessary to
implement a solution outweigh the benefits. This provision of the proposed rule identifies the
types of mitigating circumstances the. Commission will consider in determining whether
adjustments to plant and operating expenses should be made for excessive unaccounted for
water. This is not an alternative calculation for the utility, but rather provides flexibility to the
Commission in deciding whether those adjustments should be made. Therefore, staff
recommends that the method of determining adjustments to plant and operating expenses
because of excessive unaccounted for water as proposed in Rule 25-30.4325(10) should be
adopted.
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Issue 15: Should the Commission’s consideration of other relevant factors as proposed in Rule
25-30.4325(11) be adopted?

Recommendation: Yes, however the substance of the provisions of subsection (11) should be
moved to subsection (3). The proposed revision is shown on Attachments B and C. (Rieger,
Daniel, Gervasi, Jaeger)

POSITIONS

OPC: No. The Commission should be able to consider other relevant factors in
determining appropriate used and useful calculations as provided by Citizens’
reworded alternative calculation paragraph (3).

AUF: Yes.
Ul: Yes. The proposed other relevant factors to be considered are proper.

Staff Analysis: Proposed Rule 25-30.4325(11), F.A.C., addresses other relevant factors the
Commission will consider in its used and useful evaluation, such as whether flows have
decreased due to conservation or a reduction in the number of customers. All of the parties
agreed that the substance of this provision of the rule is appropriate. However, OPC suggested
that those provisions could be combined with subsection (3) of the proposed rule. Staff agrees.
Therefore, staff recommends that the Commission’s consideration of other relevant factors as
proposed in Rule 25-30.4325(11) should be adopted. However, the substance of the provisions
of subsection (11) should be moved to subsection (3). The proposed revision is shown on
Attachments B and C.
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Issue 16: Should there be a separate used and useful calculation for high service pumping?

Recommendation: No. If the Commission approves staff’s recommendation on Issue 2, OPC’s
proposal for a separate definition for high service pumps should be denied. If the Commission
denies staff’s recommendation on Issue 2 and agrees with OPC’s position that there should be a
separate used and useful calculation for high service pumping, then the definition of storage
facilities, as discussed in Issue 2, will need to be modified to exclude high service pumps and a
separate definition of high service pumps will need to be approved, as discussed in Issue 17.
(Rieger, Daniel, Gervasi, Jaeger)

POSITIONS
OPC: Yes.
AUF: No. In most cases, there is no need to perform such a calculation. In addition,

high service pumps typically comprise a very small percentage of total storage
costs. Finally, it is impractical to develop a formulaic rule for used and useful for
high service pumps.

Ul: No. For the default rule, a separate calculation is not needed. It is included in the
calculation of storage in subsection (8). If a utility wishes to make a separate
calculation, it may do so under the provisions of proposed subsection (3).
(NOTE: UP’s position was taken from its Prehearing Statement. UI did not
provide a position statement on this Issue in its Brief.)

Staff Analysis: As discussed in Issue 2, proposed Rule 25-30.4325(1)(b), F.A.C., includes high
service pumps in the definition of storage facilities. OPC believes that high service pumps
should not be included in this definition because there should be separate used and useful
calculations for storage facilities and high service pumps.

Issues 16 through 20 address OPC’s position regarding a separate calculation for high
service pumps. If the Commission agrees with OPC’s position, then the definition of storage
facilities, as discussed in Issue 2, will need to be modified to exclude high service pumps and a
separate definition of high service pumps will need to be approved, as discussed in Issue 17.
Issues 18, 19, and 20 address OPC’s proposed definitions of peak demand, firm reliable capacity,
and the appropriate used and useful calculation for high service pumps.

OPC

OPC witness Woodcock testified that high service pumps after storage are separate and
distinct components from water treatment and storage facilities and evaluating high service
pumps separately is necessary to provide an accurate calculation of used and useful. He believes
that combining high service pumps with storage ignores the fundamental role that high service
pumps play in a water treatment system. That role is to deliver potable water after storage to the
transmission and distribution system. Unlike storage, which is a fixed structure and is evaluated
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in terms of volume, high service pumps are machines and should be evaluated in terms of
volume per unit of time such as gallons per minute. If they are not evaluated separately, they
would simply be assigned the used and useful percentage of the storage facilities. The used and
useful evaluation of high service pumps relies on readily available data and would not be unduly
burdensome or complicated to calculate.

On cross-examination, witness Woodcock testified that the cost of high service pumps is
less than the cost of storage in almost all cases, but by no means does he think that the costs are
minimal. In addition, he was not aware of high service pumps being significantly oversized in
anticipation of future storage expansion. Usually there would be a blank spot put in for an extra
pump in the future. (TR 45-47, 78, 107-108) :

AUF

AUF witness Guastella believes that there should not be a separate used and useful
calculation for high service pumps for several reasons. The high service pumps are a very small
part of the total cost of the utility and many small and medium sized systems do not have high
service pumps. Further, high service pumps often do not lend themselves to simple used and
useful calculations. Systems with multiple high service pumps will often operate at the same
time and pump against pressure, resulting in flow rates that are less than their respective rated
capacities. Therefore, a formula that only provides for the ratio of demand to capacity would not
be sufficient. A true and valid used and useful analysis requires judgment and analyses that are
not readily convertible into a formula and are not cost-effective, particularly in light of the
relatively small percentage of a utility’s plant that is dedicated to high service pumps. (TR 129,
140-141, 166-167)

Ul

UI witness Seidman testified that he has, in past rate cases, evaluated system components
that include storage and high service pumps separately. However, he believes that separate
component evaluations should be the exception rather than the rule. Witness Seidman believes
that the proposed rule provides for a simple, straightforward default methodology of evaluating
used and useful and allows the opportunity for alternative calculations which would include a
component by component evaluation. He points out that the Commission is not designing water
systems, but is making a determination of what costs are recoverable through rates. The
proposed rule has to be workable for all Commission-regulated utilities, including the smaller
Class C utilities for which Commission staff will be preparing the cases. (TR 196-197)

Staff Witness

Staff witness Redemann disagreed with OPC’s proposal to evaluate high service pumps
and storage tanks separately. He testified that the cost of high service pumps is minimal, about
.3 percent, compared to the cost of storage. As a result, he does not believe that a separate used
and useful calculation is needed or cost-effective. He testified that if any party believes that a
separate calculation should be made for high service pumps, the alternative calculation provision
in the proposed rule may be used. (TR 280, 294-295)
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Analysis and Conclusion

Staff recommends that there is insufficient evidence to support a separate used and useful
evaluation for high service pumps. Based on the testimony, the cost of high service pumps is
relatively small in comparison to the cost of storage facilities and the used and useful evaluation
would require an analysis that does not lend itself to a simple formula. Therefore, staff
recommends that the definition of storage facilities, as discussed in Issue 2, should be approved
and OPC’s proposal for a separate definition for high service pumps should be denied. If the
Commission denies staff’s recommendation on Issue 2 and agrees with OPC’s position that there
should be a separate used and useful calculation for high service pumping, then the definition of
storage facilities, as discussed in Issue 2, will need to be modified to exclude high service pumps
and a separate definition of high service pumps will need to be approved, as discussed in Issue
17.
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Issue 17: If there is a separate calculation for high service pumping; what is the proper
definition for high service pumping?

Recommendation: If the Commission approves staff’s recommendation in Issue 16 to deny
OPC’s proposal to have a separate definition for high service pumps, then this issue need not be
ruled upon. If the Commission denies staff’s recommendation on Issue 16 and approves OPC’s
proposal to have a separate definition for high service pumps, then OPC’s proposed definition
should be approved. (Rieger, Daniel, Gervasi, Jaeger)

POSITIONS

OPC: High service pumps include those pumps after storage that deliver potable water
to a transmission and distribution system.

AUEF: See, AUF’s response to Issue 16. Because no separate rule is necessary for high
service pumps, no definition is necessary.

Ul: For the default rule, a separate definition is not needed. High service pumping is
included as a part of storage in subsection (1)(b). If a utility wishes to make a
separate determination, it may do so under the provisions of subsection (3).
(NOTE: This position was taken from UI’s Prehearing Statement. UI did not
provide a position statement on this Issue in its Brief).

Staff Analysis: As discussed in Issues 2, proposed Rule 25-30.4325(1)(b), F.A.C., includes high
service pumps in the definition of storage facilities. Issue 16 addresses whether OPC’s proposal
to have a separate definition for high service pumps should be approved. This issue addresses
OPC’s proposed definition for high service pumps in the event the Commission denies staff’s
recommendation on Issue 16 and approves OPC’s proposal to have a separate definition for high
service pumps.

OPC’s proposed definition is that high service pumps include those pumps after storage
that deliver potable water to a transmission and distribution system. Staff witness Redemann
agreed that if there is a separate calculation for high service pumping, OPC’s definition is
reasonable. AUF and UI did not offer a position on OPC’s definition. Staff recommends that if
the Commission denies staff’s recommendation on Issue 16 and approves OPC’s proposal to
have a separate definition for high service pumps, then OPC’s proposed definition should be
approved.
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Issue 18: If there is a separate calculation for high service pumping, what is the proper
definition for peak demand for high service pumping?

Recommendation: If the Commission approves staff’s recommendation in Issue 16 to deny
OPC’s proposal to have a separate definition for high service pumps, then this issue need not be
ruled upon. If the Commission denies staff’s recommendation on Issue 16 and approves OPC’s
proposal to have a separate definition for high service pumps, then the appropriate definition of
peak demand for high service pumps should be the single maximum day in the test year with no
unusual occurrence, such as a fire or line break. If actual flow data is not available, the rule
provides a default number of gallons per ERC to be used. (Rieger, Daniel, Gervasi, Jaeger)

POSITIONS

OPC: The definition for peak demand for high service pumping should be exactly the
same as Citizens recommended definition for peak demand for treatment without
storage, except for substituting the term high service pumping.

AUF: See, AUF’s response to Issue 16. Because no separate rule is necessary for high
service pumps, no definition is necessary.

Ul: For the default rule, a separate definition is not needed. High service pumping is
included in the definition of storage in subsection (1)(b). If a utility wishes to
make a separate determination, it may do so under the provisions of subsection
(3). (NOTE: UTI’s position was taken from its Prehearing Statement. UI did not
provide a position statement on this Issue in its Brief).

Staff Analysis: OPC’s proposed definition for peak demand for high service pumping is exactly
the same as its recommended definition for peak demand for treatment without storage, except
for substituting the term high service pumping. That proposed definition, which is discussed in
Issue 3, provides that peak demand is the greater of (i) the utility’s maximum hour demand,
excluding excessive unaccounted for water, plus a growth allowance based on the requirements
in Rule 25-30.431, F.A.C., or (ii) the utility’s maximum day demand, excluding excessive
unaccounted for water plus a growth allowance based on the requirements in Rule 25-30.431,
F.A.C., and where provided, a minimum of either the fire flow required by local government
authority or two hours at 500 gpm. OPC witness Woodcock testified that OPC’s proposed
definition of peak demand is similar to the requirements of DEP for high service pumps as
detailed in subsection (15) of DEP Rule 62-555.320, F.A.C. (TR 51-52)

AUF and Ul did not offer a position on OPC’s definition. Staff witness Redemann’s
position is that, if there is a separate calculation for high service pumping, peak demand should
be determined consistent with subsection (7)(a) of the proposed rule. That proposed definition,
which is addressed in Issue 11, provides that peak demand is the single maximum day in the test
year with no unusual occurrence, such as a fire or line break. If there is an unusual occurrence
on the single maximum day, then the average of the five highest days within a 30-day period in
the test year with no unusual occurrence should be used. If actual flow data is not available, the
rule provides a default number of gallons per ERC to be used.
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Analysis and Conclusion

OPC’s proposal for the definition of peak demand for high service pumps is supported
only by witness Woodcock’s testimony regarding the appropriate definition of peak demand for
water treatment facilities. Those arguments are addressed in Issues 3 and 11. Because the
preponderance of the evidence does not support OPC’s position on this issue, staff believes that
it is appropriate to use the definition of peak demand that is approved for water treatment
facilities in the used and useful evaluation of high service pumps if the Commission denies
staff’s recommendation on Issue 16 and approves OPC’s proposal to have a separate definition
for high service pumps.

Staff recommends that if the Commission approves staff’s recommendation in Issue 16 to
deny OPC’s proposal to have a separate definition for high service pumps, then this issue need
not be ruled upon. However, if the Commission denies staff’s recommendation on Issue 16 and
approves OPC’s proposal to have a separate definition for high service pumps, then the
appropriate definition of peak demand for high service pumps should be the single maximum day
in the test year with no unusual occurrence, such as a fire or line break. If actual flow data is not
available, the rule provides a default number of gallons per ERC to be used.
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Issue 19: If there is a separate calculation for high service pumping, how should the firm
reliable capacity of high service pumping be determined?

Recommendation: If the Commission approves staff’s recommendation on Issue 16 to deny
OPC’s proposal to have a separate definition for high service pumps, then this issue need not be
ruled upon. If the Commission denies staff’s recommendation on Issue 16 and approves the use
of a separate formula for evaluating the used and usefulness of high service pumps, staff
recommends that OPC’s proposal, which is the only proposal that was provided to define firm
reliable capacity for high service pumps, should be approved. (Rieger, Daniel, Gervasi, Jaeger)

POSITIONS

OPC: The firm reliable capacity of high service pumping is equivalent to the pumping
capacity of the high service pumps excluding the largest high service pump for
those systems with more than one high service pump. ‘

AUF: After first subtracting the highest capacity pump, the reliable capacity of the
remaining pumps can only be determined by taking into account limiting factors
attributable to the actual operation of the remaining pumps.

Ul: For the default rule, a separate determination is not needed. It is included in the
determination of storage in subsection (9). If a utility wishes to make a separate
determination, it may do so under the provisions of subsection (3). (NOTE: UI’s
position was taken from its Prehearing Statement. UI did not provide a position
statement on this Issue in its Brief).

Staff Analysis: This issue addresses how firm reliable capacity should be determined for high
service pumps. All parties agree that if there is a separate calculation for high service pumps, the
largest pump should be excluded for those systems with more than one high service pump. This
is consistent with the method of determining the firm reliable capacity of the water treatment
facilities; however, it appears from the testimony that the capacity of the remaining pumps may
not be as easily determined as the firm reliable capacity of the water treatment facilities.

OPC witness Woodcock testified that the firm reliable capacity of high service pumps
should be defined as the pumping capacity of the high service pumps, excluding the largest high
service pump for those systems with more than one high service pump. On cross-examination,
witness Woodcock clarified his position regarding the capacity of the remaining high service
pumps after the largest pump is removed. He testified that he generally agreed that there are
times when two or more pumps are operated at the same time they will have flow rates that are
less than their rated capacity because of increased head conditions in the discharge piping. He
indicated that the capacity/pressure relationship is a factor that is considered in the design
process. The rated capacity of the pumps usually represents the mid-point and is the appropriate
capacity to use for used and useful analysis. Witness Woodcock indicated that depending on the
demands of the system, it is possible that the operator may alternate the use of multiple pumps
and therefore not use all of the pumps at the same time. (TR 63, 77-80, 311-312)
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AUF witness Guastella testified that typically, high service pumps connect to a common
transmission main and when two or more pumps are operated at the same time, they pump
against pressure resulting in flow rates that are less than their respective rated capacity. In most
cases it can be determined that they are 100% used and useful simply by observation. In
instances where used and useful may be an issue, a formula that only provides for the ratio of
demands to capacity is not sufficient. The calculation would have to take into account judgments
and analyses that are not readily convertible into a formula. In its brief, AUF concluded that one
must take into account that the sum of the rated capacity of each pump may be more than the
combined capacity of the pumps when operated at the same time, and that there may be limiting
factors attributable to the actual operation of the remaining pumps. (TR 129, BR 26)

As discussed in Issues 2 and 16, staff does not believe that there should be a separate
used and useful evaluation for high service pumps because the cost of the pumps is minimal in
relation to the cost of the storage facilities. The testimony regarding the determination of the
firm reliable capacity of high service pumps further demonstrates that a formulaic approach
over-simplifies the evaluation of the used and usefulness of high service pumps. If the
Commission approves staff’s recommendation on Issue 16 to deny OPC’s proposal to have a
separate definition for high service pumps, then this issue need not be ruled upon. However, if
the Commission denies staff’s recommendation on Issue 16 and approves the use of a separate
formula for evaluating the used and usefulness of high service pumps, staff recommends that
OPC’s proposal, which is the only proposal that was provided to define firm reliable capacity for
high service pumps, should be approved.
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Issue 20: If there is a separate calculation for high service pumping, how should the used and
- usefulness of high service pumping be determined?

Recommendation: If the Commission approves staff’s recommendation on Issue 16 to deny
OPC’s proposal to have a separate definition for high service pumps, then this issue need not be
ruled upon. If the Commission denies staff’s recommendation on Issue 16 and approves the use
of a separate formula for evaluating the used and usefulness of high service pumps, staff
recommends that the used and usefulness of high service pumping should be determined by
dividing the peak demand for high service pumping by the firm reliable capacity of the high
service pumps. This is consistent with the method for calculating the used and usefulness of
water treatment facilities which was stipulated in Issue 9. However, the language regarding the
peak hour and maximum day demand for high service pumping is unnecessary because that is
addressed in Issue 18. (Rieger, Daniel, Gervasi, Jaeger)

POSITIONS

OPC: The used and usefulness of high service pumping is determined by dividing the
peak demand for high service pumping as defined in this rule by the firm reliable
capacity of the high service pumps. Peak hour demand and maximum day
demand for high service pumping shall be calculated in the same manner as water
treatment without storage.

AUF: The used and useful percentage for high service pumps should be calculated by
dividing the greater of the peak hour demand or maximum day demand plus fire
demand, in gallons per minute, by the reliable capacity of the high service pumps.
(Guastella)

Ul: For the default rule, a separate determination is not needed. It is included in the
determination of storage in subsection (9). If a utility wishes to make a separate
determination, it may do so under the provisions of subsection (3). (NOTE: UI’s
position was taken from its Prehearing Statement. UI did not provide a position
statement on this Issue in its Brief).

Staff Analysis: This issue addresses the formula that should be used to evaluate the used and
usefulness of high service pumps. The criteria for determining the peak demand (numerator) and
the firm reliable capacity (denominator) for high service pumps were addressed in Issues 18 and
19.

OPC witness Woodcock testified that the used and usefulness of high service pumping
should be evaluated in the same way as the evaluation for a water treatment system without
storage. In its brief, OPC clarified that the used and usefulness of high service pumping should
be determined by dividing the peak demand for high service pumping as defined in this rule by
the firm reliable capacity of the high service pumps. Peak hour demand and maximum day
demand for high service pumping shall be calculated in the same manner as water treatment
without storage. (TR 63, 114-115, OPC BR 39-40)
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In its brief, AUF concluded that, if the Commission adopts a separate rule provision
addressing high service pumping, then the used and useful percentage for high service pumps
should be calculated by dividing the greater of the peak hour demand or maximum day demand
plus fire demand, in gallons per minute by the reliable capacity of the high service pumps, AUF
argued that this methodology is supported by witness Woodcock. (AUF BR 27)

Staff recommends that if the Commission approves staff’s recommendation on Issue 16
to deny OPC’s proposal to have a separate definition for high service pumps, then this issue need
not be ruled upon. If the Commission denies staff’s recommendation on Issue 16 and approves
the use of a separate formula for evaluating the used and usefulness of high service pumps, staff
recommends that the used and usefulness of high service pumping should be determined by
dividing the peak demand for high service pumping by the firm reliable capacity of the high
service pumps. This is consistent with the method for calculating the used and usefulness of
water treatment facilities which was stipulated in Issue 9. However, the language regarding the
peak hour and maximum day demand for high service pumping is unnecessary because that is
addressed in Issue 18.
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Docket No. 070183-WS
Date: March 27, 2008

Issue 21: Should the rulemaking proceeding be resumed in order for Rule 25-30.4325 to be filed
for adoption with the Secretary of State as approved by the Commission and the docket be
closed?

Recommendation: Yes, the rule as approved by the Commission should be filed for adoption
with the Secretary of State 21 days after the publication of a Notice of Change in the FAW and
the docket should then be closed. (Gervasi, Jaeger)

Staff Analysis: Since the formal evidentiary proceeding will be concluded upon the
Commission’s post-hearing decision, the rulemaking proceeding should be resumed pursuant to
subsection 120.54(3)(c)2., F.S. If the Commission approves any changes to the proposed rule as
recommended by staff in Issues 1-20 of this recommendation and as set forth on Attachments A
through C, a Notice of Change including the changes to the proposed rule as set forth in
Attachment C must be published in the FAW. The rule may be filed for adoption with the
Secretary of State 21 days after the Notice of Change is published and the docket may then be
closed.
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Foreclosure Process

There are 20 states that practice judicial foreclosure only
--- Florida is one of them.

The judicial foreclosure process typically begins after a
period of delinquency that results in an alleged default,
with the lender filing a pending complaint and a Lis
Pendens (notice of intent to begin the foreclosure
process in court) with the Clerk of the Court.

Relative to a non-judicial process:
Judicial process takes longer--- can be twice as long.

Judicial process has been affected to a greater degree by “Robo-Signing”

scandal. In this regard, the shadow inventory pipeline in judicial states
has become much larger. :
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Upstream from Foreclosure...

“Exotic” financing practices during the boom.

+ In 2008, almost 47% of all mortgages in the state were considered to be
innovative (interest only and pay option adjustable rate mortgages).

High unemployment — and — high long-term unemployment

» Florida's August unemployment rate of 10.7% was the 5" highest among
states. In 2010, 49.5% of all FL unemployed were at 27 weeks or more.

Underwater Homes (owe more than the home is worth) ,
» According to Corel.ogic data for the 2 quarter of CY 2011, Nevada had the
highest negative equity percentage with 60% of all of its mortgaged
properties underwater, followed by Arizona (49%), Florida (45%), Michigan
(36%) and California (30%). At that time, Florida had a projected 1,370,756
underwater homes.

Declining Property Values from Peak

« Florida's August median sales price for existing homes was down 46.7%
from its peak.
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Foreclosure Filings Remain Daunting

: Levy Marion ‘
2010...2™ Year in a Row 1
27 Highest # of Filings
(485 286 properties)

3 Highest Foreclosure Rate
(5.51% of housing units received
at least 1 filing during the year)

August 2011 (highest rate = deepest red)
FILINGS: 2" in US
RATE. 7% m US

Foreclosure Process (once begun)
676 Days - 1.8 yrs - in Florida (3™ Longest Period in Nation)
Al the beginning of 2007, 169 days

Foreclosure Actions to Housing Units
1 in 148 Housing Units 1in 5,282 Housing Units
|

Data from RealtyTrac High Med Low
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Percent of Loans in Foreclosure

Highest Counties:
*Miami-Dade at 18.88%

+Osceola at 16.92%
+St. Lucie at 16.12%

Lowest Counties:

+Jefferson at 4.15%
’ Sumter at 5.13%
June LPS Data +Leon at5.21%
3% 7im
T 00D
RO I B

4311888

Foreclosure inventory:
12.29%

Past Due Loans:
8.68%
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in Foreclosure

Loans in Foreclosure and Months to Clear at Current Sales Pace
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Foreclosures & Shadow Inventory

State - Del %

FC%

Bel%  FC%

9.2% 323%
9.1% 3540
8.9% 151%
8.8% 2a1%
8.8% 203%
3.6% 366%
8.9% 165%
7.4% Pt Y
404%

% 101%
236%

426%

AR1%

229%

320%

FL 9.1%  13.8%  22.9%

Foreclosures adding more to inventory than Sales are subtracting — nationally 3:1.

Average delinquency at Florida foreclosure start --- 385 days.
(LPS Data for July)
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Vulnerability

Florida Homeownership Rate

72.4
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The 2010 percentage is the lowest since 2002. If the 2010 rate
dropped immediately back to the long-run average, about 222,600
homeowners would be affected and $30.8 billion of value.
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Effect on Market

¢ All else being equal, foreclosures initially increase the supply of
homes for sale and depress prices. After a period of time, the low
prices attract buyers. As the inventory reduces, prices rise.
However, the entire process can take years.

Year Over Year Median Sales Price & Volume
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Sales Mix Points to Lower Prices

TO.005
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247%
12.5%

n-10 10 Aug-10  Sep-10 Octd0  Howl0  Decld  Jan-ll Feb-31 Mardl Aprdl Hayd
e BEGH B Short Sales as % of Total Sales == Cash Sates as Yo of Total Sales  ~Mb=Financed Sales as % of Total Sales

LPS: Lender Pracessing Services

Cash Sales have been growing as a percentage of all sales and
financed sales have been declining. While short sales have been
increasing in some states, that is not yet the case in Florida.
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Credit Conditions Remain Tight

Question to Senior Loan Officers:;
Over the past three months, how have your bank's credit standards for approving applications
from individuals for prime residential mortgage loans to purchase homes changed?

Tightened considerably 0.0 0.0 o 00 0.0

Tightened somewhat 57 18 3.7 13.0 3.6

Fased somewhat 75 2.0 K 37 9.1

Eased considerably 0.0 0.0 o 0.0 i
Total 100.6 10,0 6.0 100.0 160.0

July 2011 Senior Loan Officer Opinion Survey on Bank Lending Practices (Federal Reserve Board)




Docket No. 100330-WS
Senate Presentation - FL Foreclosures
Exhibit TR-6, Page 000014 of 000017

Moratorium impact has dropped, but
remains very high in judicial states

Pipeline Ratio
(90+ Delinquencies and Foreclosures divided by the 6 month average of
140 Foreclosure Sales}
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Slide Reproduced from LPS Presentation Based on July Data
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Loans in foreclosure are 158 days
more delinquent in judicial states

Average Days Delinquent for Loans in Various Foreclosure Stages

B Non-tudicial  # ludicial

Foreclosure Starts Foreclosure inventory Foreclosure Sale

Slide Reproduced from LPS Presentation Based on June Data
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Most of the foreclosure “outflow”
is back into delinquency

800K Foreclosure Inventory Analysis 25
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Slide Reproduced from LPS Presentation Based on July Data




REC Foreclosure Forecast
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Calendar Year 2008 2006 2007 2008 2009 2010 2011 Fst | 2012 Est| 2013 Est
Total 87,106 73,981 182,044 | 368,743 | 399,118 | 243,114 144,067 | 287,340 205.236
REC Foreclosure Filings: Laﬁed By One Month to Reflect Receipts
FY FY 2011-12
Month sul Aug Sep Oct Nov Dec Jan Feb Mar Apr May Jun TOYAL
FY 2011-12 Mo, Filings 11,6751 11,014] 12,812{ 13,942] 15,172] 16,511]17.967 19,552) 21,2771 23,154 25,197 27420} 215,695
FY 2011-12 Actual Filings] 11,675{311,014: 13,035
Differente ol .o Bl 223k
FY FY 2012-13
Month iul Aug Sep Qct Nov Dec Jan feb Mar Apr May Jun TOTAL
£Y 201213 Mo Filings 29,839} 31,009] 27,039] 24,043] 20,103} 19.603] 19,103} 18,603] 18,1034 17,603 17,203 15,803} 259,054
FY FY 2013-14
Month Jul Aug Sep Oct Nov Dec Jan Feb Mar Apr May Jun TOTAL
FY 2013-14 Mo, Filings 16,703] 16,703] 16,703| 16,703} 16,703| 16,703} 16,703 16,702] 16,702] 16,702 16,702| 16,702] 200,431

Robo-Signing Disruption and Moratorium: October 2010




