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at&t 
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General Attorney-FlorMa 
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Ms. Ann Cole 
Commission Clerk 
M i c e  of the Commission Clerk 
Florida Public Service Commission 
2540 Shumard Oak Boubvanf 
Tallahassee, Florida 32399-0850 

Re: Docket No. 11 0234-TP 
Complaint of BellSouth Telecommunications, LLC d/b/a AT&T 
Florida Against Halo Wireless. inc. 

Dear Ms. Cole: 

Enclosed is BellSouth Telecommunications, LLC d/b/a AT&T Florida's 
Response in Opposition to Halo's Motions to Strike AT&T Florida's Direct and 
Rebuttal Testimony of J. Scott McPhee, the Direct and Rebuttal Testimony of Mark 
Neinast, and the Rebuttal Testimony of Raymond W. Drause, which we ask that you 
file in the captioned docket. 

Copies have been served to the Parties skwn on the attached Certificate of 
Service list. 

Sincerely, 

Suzanne ** L. ontgomety 

cc: Parties of Record 
Gregory R. Follensbee 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Complaint of BellSouth ) Clockct No.: 110234-TP 
Telecommunications, LLC d/b/a AT&T 1 
Florida Against Halo Wireless. Inc. ) Filed: June 22,2012 

AT&T FLORIDA’S RESPONSE IF? OPPOSITION TO 
HALO’S MOTIONS TO STRIKE AT&T I’LORIDA’S TESTIMONY 

BellSouth Telecommunications, LLC d/b/a AT&T Florida (“AT&T Florida), in 

accordance with Rule 28-106.204, Florida Administrative Code, respectfully submits this 

Response in Opposition to Halo Wireless, lnc.’s Objections to and Motions to Strike all of the 

testimony filed by AT&T Florida in this matter, namely, the Direct and Rebuttal Testimony of J. 

Scott McPhee, the Direct and Rebuttal Testimony of Mark Neinast, and the Rebuttal Testimony 

of Raymond W. hause.’ 

AT&T Florida’s testimony is similar in kind to that which this Commission routinely and 

properly admits, and Halo’s motions to strike are frivolous. Indeed, as Halo and AT&T 

incumbent local exchange carriers litigate Halo’s conduct across the country, the denial of Halo’s 

motions to strike is now an established ritual: Halo files its baseless motions; the motions arc 

briefed the motions are denied; and the case goes forward. That has been the result in all six 

state commissions that have so far considered Halo’s stock motion to strike -Wisconsin, 

Tcnnessee, South Carolina, Georgia, Illinois and Louisiana’ - and it should be the result here as 

well. 

Although the three motions to strike that Halo filed on June 19,2012, include specific objections to cenaiu I 

passages in the testimony, each motion. both in its first paragraph and in its conclusion, requests that the testimony 
be shicken in its entirety. 

* 
presiding over thc Louisiana case orally denied Halo’s motions to strike testimony. The transcript of that 
proceeding is not yet available. 

See Attachments A through F hereto. In addition to the attoched decisions, the administrative law judge 
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Florida law governing admission of evidence in this proceeding is clear. Ha. Stat. 

$ 120.569(g) provides: 

Irrelevant, immaterial, or unduly repetitious evidence shall be excluded, but 
all other evidence of a type commonly relied upon by reasonably prudent 
persons in the conduct of their affairs shall be admissible, whether or not 
such evidence would be admissible in a trial in the courts of Florida. 

On its face, that statute, which this Commission has repeatedly noted is liberal,3 compels the 

conclusion that AT$T Florida’s testimony is admissiblle. Halo does not contend, and cannot 

contend, that the testimony is irrelevant, immaterial or repetitious. That being so, the evidence 

“shall lie admissible," so long as it is “of a type commonly relied upon by reasonably prudent 

persons in the conduct of their affairs.” Id. (emphasis added). That is plainly true of AT&T 

Florida’s testimony; indeed, , even a quick skim of the testimony shows that it is precisely of the 

type that this Commission routinely relies upon in the conduct of its proceedings. 

Second, Halo’s Objections are defective on their face. Halo seeks to strike all of AT&T 

Florida‘s prefiled testimony, yet its motions cite no pertinent law4 and contain no analysis of 

any of the actual testimony being objected to. All Halo does is identify portions of testimony by 

page and line number, and then repeat the same boiletpliite objections over and over. Halo never 

attempts to explain how any of its boilerplate objections apply to any particular portion of 

E.& Petition for delermirwtion of needfor electriculpowerphr in Tuylnr Counry hy Florid0 Municipal 3 

Power Agency, JFA, Reedy Creek Improvernenr Di.Wict, and Cily Oj’Tulluhussee, Docket No. 060635-EU. Order 
No. PSC-07-0033-PCOEU (Jan. 9.2007). 

Halo does cite two cases, but they are not pertinent here. Specifically, Halo Cites to two appellate court 
decisions for the proposition that ‘opinion testimony that anmunts to a conclusion of law cannot be properly 
received in evidence.” (See page 1 of the motions directed at the McPhec: testimony and the Neinast teslimony.) 
Even if that proposition applies “in a trial in the courts of filorida,” it indisputably does not apply in this 
Commission. See Fla. Stat. 9 120.569(g). And, indeed, the decisions to which Halo cites did not involve agency 
proceedings. Quite the conbary, they were appeals ham jury nials, &ere the  le^ of evidence are applied most 
strictly, because of the risk of confusing or prejudicing a lay jury. 11: is precisely because those risks are not present 
in agency proceedings that Ha. Stat. 0 120.569@ ) expressly provides that the rules that apply in trial courts do not 
apply here. (Moreover, neither the McPhee testimony nor the Neinast testimony is “opinion testimony that amounts 
to a concluson of law” in nny event.) 

4 
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testimony or how any part of the pmfilcd testimony fails to meet the broad admissibility 

standard of in Ha. Stat. 9 120.569(g). Indeed, Halo never discusses the actual content of the 

testimony at all. Given this utter absence of analysis and explanation, Halo’s objections fail at 

the outset. As the South Carolina Cornmission observed when it denied Halo’s virtually 

identical objections in AT&T South Carolina’s case against Halo there, “B]oth Halo’s objections 

and its Motions are conclusory, and, for the most part, fail to explain how any of the conclusions 

stated apply to any particular aspects of the testimonies. . . . Halo has not related any specific 

principle of law that would dictate exclusion of any of the witnesses’ testimony.” Att. C at 1. It 

is not the Commission’s task to hunt through testimony and try to decipher what Halo is talking 

about. 

Third, Halo’s conclusory objections are without merit. Halo’s objections to all the 

testimony are substantially identical (though the testimony is not), so AT&T Florida will address 

them together. Halo first contends that the testimony contains inadmissible “conclusions of 

law,” but it identifies no such inadmissible conclusions - because there are none. At appropriate 

points in their testimony, AT&T Florida’s witnesses provide context by informing the 

Commission of relevant orders, contractual provisions, and similar matters that bear on the 

evidence they present. They also inform the Commission of AT&T FIorida’s general positions 

regarding those matters. In doing so, they take appropriate care to leave it to AT&T Florida’s 

attorneys to present the legal argument supporting those positions in briefs (in contrast to Halo’s 

witnesses, who go on for page after page with the details of Halo’s legal argument, all under the 

guise of “my counsel advises me that . . .”). This common practice of putting regulatory 

testimony in the context of applicable rules, decisions, and contractual provisions is entirely 

appropriate and does not render any aspect of the testimony inadmissible. Att. A at 3 
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(“Commission practice supports the presentation of facts. in an organized and meaningful way. 

Often the way to offer meaningful presentation of the facts requires a witness to describe the 

applicable law, as the witness perceives it, to provide the context necessary to make an informed 

decision.”). 

Halo next contends that the testimony lacks “a fcmdation of personal knowledge and/or 

reliance on admissible hearsay,” but again fails to identify any particular statements that lack 

foundation. Mr. Neinast and Mr. McPhee make clear that their testimony is based both on the 

broad knowledge of the industry that they have developed as longtime AT&T employees and on 

specific knowledge they have developed from personally investigating the facts in this case. Mr. 

Drause relies on specific investigation of Halo and Transcom’s network arrangement as well as 

decades of engineering experience in the industry. While Halo is free to cross-examine these 

witnesses, its attempt to prevent them from testifying :at all is baseless. See id. at 2 (“[Tlhe 

[McPhee and Neinast] testimony relies on data either provided by the movants or gathered 

through standard industry practices. Each witness’s education, experience and company position 

provide sufficient basis to rely on the offered facts and anialysis.”). 

Halo’s claim that the testimony “lacks foundation” for an “expert opinion” is, like the rest 

of its objections, unexplained and unfounded. Halo appears to disagree with the methods and 

sources used in the call analyses that Mr. Neinast sponc;oted, but such claims go at best to the 

weight of the testimony, not its admissibility, and Halo can make its own contrary case through 

testimony and cross-examination. See An. A at 2 (rejecting Halo’s motion to strike because 

“[d]etermination of the validity and proper weight o€ probative evidence occurs not on a 

procedural motion, but as part of the Commission’s review of the entire record. An opposing 

party may contest the validity and weight of evidence through rebuttal and cross-examination.”); 
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An. C at 1 (rejecting motion to strike because Halo’s “objections go to the weight, rather than the 

admissibility of the evidence. All parlies will have full cross-examination rights of all Witnesses 

presented, thereby allowing the Commission to fully weigh the merits of the evidence.”). 

Likewise, Halo’s assertions that the testimony is “self-sc:rving,”5 “speculative,” “demonstrably 

untrue,” or not the ‘best evidence” of the facts are not merely unsupported, but also would go, at 

most, only to the weight of the testimony, not its admissibility. 

For these reasons, the Commission, like all six other state commissions that have 

considered Halo’s baseless objections, should reject them and deny Halo’s motions to strike. 

Respectfully submitted this 22nd day of lune, 201 2. 

AT&T FLOIUDA 

Authorized House Counsel No. 941 16 
Tracy W. Hatch 
Florida Bar No. 449441 
c/o Gregory R. Follensbee 
I50 South Monroe Street 
Suite 400 
Tallahassee, Florida 32301 

sm6S62 Ciati= 
th9497@att C O ~  

(305) 347-5‘358 

1038636 
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witnesses’ pre-filed testimony is not self-serving? The pmtin’ briefs; will be self-servmng as well. 
Halo’s objection that the testimony IS “self-serving” is essdaily ludicrous. Would Halo suggest that its 
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PUBLIC SERVICE COMMISSION 10F WISCONSIN 

Investigation into practices of Halo Wireless, Inc., and Tmiscom 9594-11-100 
Enhanced Services, Inc. 

& a :  

s g  
D r  m 
'c1n ORDER ON MOTIONS TO STRIKE 

in 
r This order, pursuant to Wis Admin. Code § PSC 2.04(1), denies the following Halo D 

Wireless, Inc., and Trmscorn Enhanced Services, Inc., objections to direct prehcaring testimony: 

e Mark Neiaast PSC REF#: 159344 

c J. Scott McPhee PSC REF# 159343 

e Thomas McCabe PSC REF#: 159342 

C i a  Robinson PSC REF#: 159345 

LoisL. Ihle PSC REF#: 159341 

Wisconsjn Rural Local Exchange Carriers, AT&T Wisconsin, and TDS Telecom 

Companies responded (PSC REF#: 159771,159763 and 159759).' Movants replied @SC REFW: 

159877). 

To conform the objections to Commission practice, this order deems each objection a 

Motion to Strike. On a Motion to Strike, movants carry the burden of demonstrating that the 

subject testimony fails to satisfy the applicable evidentiary standard as applied through 

Commission practice. This burden movants failed to carry 

Through sepamte motions, each applicable to one opposing party witness, movants make 

three practically identical objections. First, movants make a general objection claiming the 

' The TDS Telccno Caapaniea' response also qucots  a protective oi& fiomthe amwts' requests fur ' h y  data 
and other information underlyi~ [the wvimeSs's tdmony]" (PSC REM: 159759 ar 7). TDS Correay identifies the 
statement as irnpmPn and unenfwcdfe to the &mi one could consider it (I discovery request 

- 
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Docket 9594-TI-100 

wimesscs use data in a manner not acceptable to experts in the field and, therefore, inadmissible 

as expert testimony. 

However, this objection amounts to a misplaced critique. of the validity and weight of the 

testimony. Determbtion of the validity and proper weight of probative evidence occurs not on 

a procedural motion, but as part of the Commission’s mricw of the entire record. An opposing 

party may contest the validity and weight of evidence throltgh rebuttal and cross-examination. 

This practice applies regardless of how the party attempts to label testimony. 

Second, movants object to the admission of the sueiect testimony for lack of personal 

knowledge. However, the testimony relies on data either provided by the movants or gathered 

through standard industry practices. Each witness’s edwaiion, experience and company position 

provide sufficient basis to rely on the offered facts and analysis. The Commission typically 

admits data of this nature. Therefore, sufficient foundatioai exists. 

Moreover, to bar the admissibility of this evidence, rnovants asseft a standard foreign to 

WiscOnSi. Recently, the Tennessee Regulatory Authority (TRA) heard a case involving, for 

practical purposes, the same issues and parties,’ Movants :submitted objections to the testimony 

of opposing party witnesses that were practically identical to the instant motions? 

Tennessee administrative law recognizes the inadmissibility of hearsay in contested 

cases, but allows the admission of hearsay for evidence, “of the type commonly relied upon by 

In Re- Complaim OfConcord Telephone &change, Inc, Humphr~  Cauniy Telephone Co.. TeIlico Telejdtone 
Company, Tenmsee Tdephone Company, Crockett Tdephone Comprvn: Inc , PmpIes Telephone Company# West 
Tennessee Telephone C o m p ~ ~  hc, North Ceniral T e l e f h  Coop., I n c ,  and Highiand Tel&one Coopathe,  
Inc I Agaimt Halo WireIms LX, Transcom Enhanced Services. Inc.. and Other Afdiates f i  Failve to Pay 
Terminating Intrastate Acces Chargav for Tr&c andolher Rdief andAuttmri& to CeaEe Termination of Tr&c 
Tmsssae Regulatay Authority. Dockel No. 1 1.00 108. 

Rebunof Tfftunony of l?nmus Mccobs. TRA, DoCket NQ. 1 1 - 0 0 1 0 8 , 1 ~ ~  23,2012: Ob/ecticnr to Direct 
Testimony of Thornus McCabe. TRA. Dodat No. 1160108, January 23,2012; O&ections to Dirscr T e s t i m q o j  
Lindo Robimon TRA, Doclnt No. 11-00108, Janusry 23.2012. 

Objectionr to Rebutid Tetzmony ofLmda Robfnson. TRA, Docket No. 11-00108. Jarmary 23,2012; Objedionr to 3 
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Docket 9594-Tl-100 

reasonably prudent men in the conduct of their  IS.^+ Movants assert& that the opposing 

party witness failed to meet this standard. The TRA ovemlled these objections.’ 

Notwithstandiig the permasive pncedent of the TlW ruling, the instam motions fail on 

different grounds. In Wisconsin, the standard for admissittility of evidence in a contested case is 

far less restrictive than in Tennessee. A Wisconsin administrative agency: (1) may accept 

evidenw outside the standards of “common law or statutoiy mtes of evidence,”(2) “shall admit 

all testimony having reasonable probative value,” and 3) slhail exclude “immaterial, irrelevant or 

unduly repetitious testhmny’’ wi. Stat. 4 227.45(1)1. 

This order denies the motions because movants failed to apply the correct standard and 

presented no basis for excluding the subject testimony acoording to it. Furthermore, no such 

basis exists. 

Finally, movants object to the alleged presence of regal conclusions in the subject 

testimony. The presentation of legal argument is properly reserved to briefs. However, 

Commission practice supports the presentation of facts in an organized and meaningful way. 

Often the way to offer a meaningful presentation of the fads quires a witness to describe the 

applicable law. as the witness perceives it, to provide the cmtext nemssary to make an informed 

decision. Also, the record benefits from testimony that documents a party’s position on a mixed 

question of law and fact offered by a witriess with particular expertise, background or experience 

with the case. 

‘ !II contested cases: 

(1) Ihe agency rhall admit and give probatin effea to wideace admissible in a court, and whcn nemssmy 
to asartain Faas uot rrasonably smpUble to proof under the rules of coun, evidence not admiiibk 
therconder may be admiaad if it is of a type commonly relicti upon by reasonably prudent mc8 in thc 
conctud of their affiin. 
TCA 4-5-313. 

Trunscripr OfProceedingS. TRA, Docket No. I I-00108, January 23.2012, at 7-8. 5 
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Dockt 9594-TI-100 

Moreover, granting the Motions on the ground thmt the subject testimony contains legal 

conclusions would call into question the validity of movmts' prehearing taStimony because it is 

riddled with the same. Instead of negating the efforts macle in this proceeding to date, by 

excluding the bulk of the prehearing testimony, prudencc: and efficiency dictate the process 

continue to run on its course. 

Monday, Febnrary 27,2012 

Admimistrative Law Judge 

MEN::00462086 Order on Maions to Strikcdocx 
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133 

going t o  -- I ' m  no t  here t o  t e s t i f y  about tha t .  

Q. so you don't  know -- 
A '  No. 

Q. -- tha t ,  f o r  example, i f  we assume t h a t  

t h i s  Bandwidth.com number t h a t  was i n  your l i s t  -- 

t h a t  t h i  s p a r t i  cu l  a r  c a l l  ac tua l l y  touched 

Bandwidth.com's network when i t  was or ig inated? 

A. 1 ' m  not  here t o  represent tha t .  I ' m  

here t o  represent the f a c t  t h a t  they ' re  l i s t e d  i n  

the LERG, l oca l  exchange rou t ing  guide, as a 

l and l i ne  c a r r i e r ,  and t h a t ' s  what they ' re  l i s t e d  as 

and t h a t ' s  the way we t r e a t  them. That's the 

indust ry  p rac t ice  today. 

Q. your study, however, would have assumed 

t h a t  i t  d i d  indeed o r ig ina te  on Bandwidth.com's 

network? 

A. I f  they l i s t  themselves as a l and l i ne  

ca r r i e r ,  Bandwidth.com, then t h a t ' s  how we're going 

t o  t r e a t  them, and tha t ' s  t h e  indus t ry  p rac t i ce  

tha t ' s  being used today by a l l  l oca l  exchange 

car r ie rs .  

MR. MCCOLLOUGH: I ' m  going t o  r i s e  

j u s t  t o  make a record. 

because h i s  study i s  unre l iab le.  He used the c a l l i n g  

and ca l l ed  number and then derived from t h a t  the 

1 move t o  exclude h i s  testimony 

- 
NASHVILLE COURT REPORTERS (615) 885-5798 
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inference o r  assumption t h a t  merely because an 

o r ig ina t i ng  number was signaled, t h a t  i t  or ig ina ted  on 

the ca r r i e r ' s  network t h a t  holds t h a t  number and t h a t  

i t  i s  the type o f  c a l l  t h a t  i s  (denoted i n  the LERG, 

i . e . ,  w i re l i ne  o r  wireless. 

I have demonstrated i n  t h i s  room today 

t h a t  t h a t  i s  no t  a v a l i d  assumption. That renders h i s  

study i nva l i d ,  without basis, and inadmissible. 1 move 

t o  s t r i k e .  

MS. PHILLIPS: obviously, AT&T opposes 

the motion t o  s t r i ke .  M r .  McCollough can make h i s  

argument about h i s  view o f  how r e l i a b l e  our process 

was, but i t ' s  been explained here, and 1 t h i n k  the  

Author i ty  can weigh t h a t  as the  Author i ty  th inks  i s  

appropriate. 

admiss ib i l i t y  o f  t h i s  evidence. 

explained. 

rou t i ne l y  r e l y  on i n  t h i s  commission t o  t a l k  about what 

happened w i th  a bunch o f  telephone c a l l s .  

But i t  ce r ta in l y  doesn't go t o  the 

This evidence has been 

I t  i s  o f  the type and character t h a t  we 

CHAIRMAN HILL:  One question o f  the 

witness. The study t h a t  you d i d  and the way t h a t  i t  

was done, ge t t i ng  the informat ion and a l l  t ha t ,  and the 

resu l t s  t h a t  you had from the  study, i s  that indus t ry  

standard -- and I don' t  mean AT&T only, but  indus t ry  

standard t o  do the study the way you d i d  i t  and t o  come 
--- - -- 

NASHVILLE COURT REPORTERS (615) 885-5798 
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up w i th  the same k ind  o f  inforrriation t h a t  you came up 

with? 

THE WITNESS: Yes, s i r .  I n  discussing 

even t h i s  m a t t e r  i n  other instainces, every LEC does 

t h i s  today. There's a known l i k e  I said, there's a 

known amount o f  c a l l s  that are going t o  f a l l  outside 

the realm o f  t he  example M r .  McXollough gave. A l l  the 

people I personally know don' t  use skype. I f  you p i ck  

up your c e l l  phone, you make a c a l l .  You don' t  do a 

l o t  o f  gyrations. 

appl icat ion,  i t  may be so t h a t  you can have a video 

c a l l  w i th  somebody. okay? But: i f  you're j u s t  going t o  

make a phone c a l l  , you j u s t  d i a l  the number as i t  was 

assigned. Most people don' t  do t h a t  t h a t  I ' v e  had 

experience t o  know, and the indus t ry  accepts tha t .  

IS there an evolut ion toward a l l  I P  

I f  you're going t o  use a skype 

and w i l  a l l  o f  t h i s  change? 1: bel ieve so, and I 

believe t h a t ' s  why the FCC came up w i t h  t h i s  new order. 

They're going -- you know, i t ' s  going t o  take an 

evolut ion, bu t  i t ' s  going t o  evolve towards tha t .  The 

TDM network tha t  AT&T has doesn't do tha t .  A l o t  o f  

the LECS t ha t  are out there don ' t  do t h a t  today. 

some o f  the IP ca r r i e rs  are advancing down new 

techno1 ogy . 

Now, 

CHAIRMAN HILL: '  wel l ,  you've opened Up 
-. 
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a l o t  o f  th ings I ' v e  got questions about, but  we ' re  not  

here t o  t a l k  about those th ings today. 

I overrule your object ion,  bu t  we l l  

stated, nonetheless . Anythi ng else? 

MR. MCCOLLOUGH: Yes, s i  r. 

BY MR. MCCOLLOUGH: 

Q. You sa id today -- you said i n your 

rebut ta l  testimony, page 6, 11 -- l i n e s  11 through 

12, t h a t  the indus t ry  t r e a t s  IP-or ig inated t r a f f i c  

as w i re l ine .  

analysis would have i nc l  uded all 1 IP -o r ig i  nated c a l l  s 

and characterized them as w i  re11 i ne-or ig i  nated? 

A. Yes. 

Q. okay. Now, AT&T hits an a f f i l i a t e ,  

AT&T M i  reless; correct? 

A. yes. 

Q. And AT&T Wireless iis bu i l d ing  a 

next-generation w i  reless network. I t ' s  4C LTE; 

r i g h t ?  

A. Yes. 

Q. That's an w-based network, i s n ' t  i t ?  

A. Yes, i t  i s .  

Q. And, i n  fac t ,  the voice piece o f  i t  runs 

on t h e  data side. They actuall ly have a session 

i n i  ti a t i  on protocol  -type appl i c a t i  on baked i nto  the 

May I take from t h a t  then t h a t  your 

- 
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CHAIRMAN ECHOLS: Thank you. 

All right, let's get a couple of housekeeping 

matters behind us. 

The parties have con:;ented to making an opening 

statement. I'm going to allow each party -- you think five 

minutes would be enough for an opening statement? 

(No response. ) 

CHAIRMAN ECHOLS: Y o u  all okay with that? 

(No response. ) 

CHAIRMAN ECHOLS: If there's no objection, we're 

going to proceed how we've traditionally done it here in 

telecom cases, we're going to have each witness present 

their direct and their rebuttal testimony simultaneously, if 

there's no objection. 

MS. DAVIS: No. 

CHAIRMAN ECHOLS: So please have your witnesses 

prepared to present their direct and rebuttal testimony when 

they take the stand and be prepared to cross each witness on 

their direct and rebuttal testimony. Great. 

Are there any public witnesses today? 

(No response.) 

CHAIRMAN ECHOLS: Okay. There are also a number 

of motions to strike testimony that were filed by Halo and 

Transcom and we're goirig to address those motions at this 

time. 
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MR. MEW: Mr. Chairman, with the panel's 

indulgence, Troy Majoue will address those. 

CHAIRMAN ECHOLS: M r .  Majoue. 

MR. MAJOUE: We'll be brief on the motions, 

you can see, the motions themselves are fairly brief. 

Page 7 

nd 

As a preliminary matter, we just note that in 

every one of the pieces of testimony that's been offered, 

there are multiple areas that ccnstitute legal conclusions 

which these witnesses are not ertitled to make. And that in 

addition to that, they purport to make factual assertions 

about the way Halo and Transcom work, including internal 

workings and things of that natLre, which they have no 

personal knowledge. It's something that in other 

proceedings where they've offered comparable testimony, 

they've acknowledged they don't actually have personal 

knowledge, it's based on third hand sources: in other words, 

hearsay type evidence. 

And so as a preliminary matter, we ask that to the 

extent any of these items constitute testimony for which 

they have no personal knowledge or which constitutes legal 

conclusions which they're not qualified to make, that that 

be stricken or at the very least. that the Commission give it 

the weight it's accorded, which is they're not legal experts 

and they're not entitled to give testimony that approaches 
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those issues. 

And similarly, to the extent that there are some 

expert witnesses, we assert that those expert witnesses have 

not followed all of the standaIds for maintaining any 

appearance of reliability in their expert opinion. In 

particular, they have not asserted any methodology which is 

reliable or even really explained why their assumptions are 

valid or what methodology provides any basis for their 

opinion. And based on that, the expert testimony, we 

submit, should also be stricken on those grounds. 

Thank you. 

CHAIRMAN ECHOLS: Thank you. 

ATLT. 

MS. DAVIS: Mr. Covey will argue our motion. 

CHAIRMAN ECHOLS: Mr. Covey. 

NR. COVEY: Good morning. 

Halo made similar motions to strike and similar 

arguments in prior proceedings, and Tennessee, Wisconsin, 

South Carolina, all three of those commissions denied those 

motions with good reason for doing so.  

The argument on legal conclusions, first of all, 

is very disingenuous if you resid Halo's testimony which is, 

in effect, a legal brief. But in any event, the ATLT 

testimony talks about legal principles every once in awhile, 

as is common in Commission proc:eedings to give a context for 
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what they're talking about, so people will have some idea 

what the issues are and what will ultimately have to be 

decided. 

As far as the foundation objections, the AT&T 

witnesses present testimony based on their personal 

familiarity with the facts as they explain in their 

testimony, based on their experience in the industry which 

they also explain in their testimony. This too is very 

common type of testimony in regulatory proceedings and 

there's no basis to strike it. 

That's all I have. 

CfiAIRNAN ECHOLS: M r .  Walsh, I'd like to hear from 

you -- oh, I'm sorry, Mr. Galloway -- sorry about that. 
MR. GALLOWAY: Mr. Chairman, on behalf of TDS, let 

me say this is the first time I've ever defended a motion to 

strike testimony in its entirety, and while that might be a 

real good way to shorten the hearing, the motion needs to be 

denied. I suspect the purpose o f  the motion is really to 

set up an issue potentially on appeal. 

Halo and Transcom object to the entirety of Mr. 

Drause's testimony -- I'm going to use him as an example, it 
applies every place for the other witnesses -- stating that 
instead of giving fact testimony, he's giving conclusions of 

law. Mr. Drause, as do the other witnesses, testifies about 

the technology configuration that Halo uses. He testifies 
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that Halo developed essentially EI technological gizmo to be 

able to call these calls wireless. And you can look through 

his testimony and look through his descriptions of the 

technology involved, and you can see that that is in fact 

going to the technology, not to EL legal argument. 

The allegation is that Mr Drause fails to lay a 

foundation on his personal testimony -- personal knowledge. 
All the witnesses in this case are people who have had 

multiple years of experience in telecom, these are highly 

technical issues and these people all have experience on 

those issues. And you may determine that each witness is 

credible or one witness is credible and another is not, but 

that goes to how you weigh the testimony, not its 

admissibility. 

And I would note and reiterate what Mr. Covey 

said, throughout, for example, Nr. Wiseman’s testimony, it 

is replete with legal argument about what -- and statements 
about what this case means or th(3t case means or what they 

were advised by counsel. So I agree with him that it is 

disingenuous to criticize this testimony on behalf of TDS 

when theirs has the same infirmity. 

Y‘all have always had cases up here where people 

sit on the stand and say “I’m not a lawyer, but my 

interpretation is,” you’ve always allowed that and then you 

have assessed its credibility in your capacity as the fact- 



1 

2 

3 

4 

5 

6 

7 

a 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Page 11 

finder and the adjudicator of the case. 

So we would ask that t.he motion to strike be 

denied. Thank you. 

CHAIRMAN ECHOLS: M r .  Walsh. 

MR. WALSH: M r .  Chairman, the staff would 

recommend that the Commission deny the motions to strike. I 

think the reasons for denying have been set out pretty much 

by TDS and AT&T counsel. The motions to strike say, on 

pretty much all of them I think except for one, it mentions 

specifically that Halo and Transcom object to the expert 

testimony as to the rating and billing of traffic, which 

testimony purports to be based on the premise that telephone 

numbers are appropriate and reliable determinants f o r  call 

rating and billing and it says that such testimony is not 

based on reliable principles and methods. 

Transcom and Halo w i l l .  have a full opportunity to 

cross examine the witnesses on how reliable a method that is 

and the Commission can take that. under its advisement as 

well as the credibility of the rest of the testimony. We do 

believe that the experience of the witnesses in this 

proceeding allow them to testify as experts on the subject 

matter in their testimony. 

CHAIRMAN ECHOLS: Okay. Commissioners, if there's 

no objection, I'm going to deny the motions. 

(No response. ) 
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