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Eric Fryson

From: Hayes, Annisha [AnnishaHayes@andrewskurth.com]

Sent: Tuesday, July 24, 2012 10:32 AM
To: Filings@psc.state.flLus
Subject: 120015-El SFHHA's Motion to Compel FPL to Respond to Certain Requests for PODs
Attachments: SFHHA Motion to Compel.pdf
Electronic Filing
a. Person responsible for this electronic filing:
Kenneth L. Wiseman
Andrews Kurth LLP
1350 I Street, NW
Suite 1100
Washington, DC 20005

202-662-2715 (phone)
202-662-2739 (fax)

b. Docket No. 120015-EL

c. Document being filed on behalf of South Florida Hospital and Healthcare Association
(SFHHA).

d. There is a total of 9 pages.

e. The document attached for electronic filing is SFHHA's Motion to Compel FPL to

Respond to Certain Requests For Production of Documents.
(See attached SFHHA Motion to Compel.pdf)

Thank you for your attention and cooperation to this request.

Regards.

Annisha Hayes
AndrewsKurth, LLP

1350 | Street, NW

Suite 1100

Washington, DC 20005
202-662-2783
202-662-2739 (fax)
ahayes@andrewskurth.com
www.andrewskurth.com

The information contained in this e-mail and any attachments to it may be legally privileged and include
confidential information intended only for the recipieni(s) identified above. If you are not one of those
intended recipients, you are hereby notified that any dissemination, distribution or copying of this e-mail
or its attachments is strictly prohibited. If you have received this e-mail in error, please potify the sender
of that fact by return e-mail and permanently delete the e-mail and any attachments to it'immediately. -
Please do not retain, copy or use this e-mail or its attachments for any purpose, nor disclose ‘all or any

part of its contents to any other person. Thank you, ‘
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Confidentiality Notice: The information contained in this e-mail and any attachments to it may be
legally privileged and include confidential information intended only for the recipient(s) identified
above. If you are not one of those intended recipients, you are hereby notified that any dissemination,
distribution or copying of this e-mail or its attachments is strictly prohibited. If you have received this e-
mail in error, please notify the sender of that fact by return e-mail and permanently delete the e-mail and
any attachments to it immediately. Please do not retain, copy or use this e-mail or its attachments for any
purpose, nor disclose all or any part of its contents to any other person. Thank you

Treasury Circular 230 Disclosure: Any tax advice in this e-mail (including any attachment) is not
intended or written to be used, and cannot be used, by any person, for the purpose of avoiding penalties
that may be imposed on the person. If this e-mail is used or referred to in connection with the promoting
or marketing of any transaction(s) or matter(s), it should be construed as written to support the
promoting or marketing of the transaction(s) or matter(s), and the taxpayer should seek advice based on
the taxpayer's particular circumstances from an independent tax advisor.

7/24/2012



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Petition for rate increase by Florida
Power & Light Company
Docket No.: 120015-El

Dated: July 24,2012

SOUTH FLORIDA HOSPITAL AND HEALTHCARE ASSOCIATION’S
MOTION TO COMPEL FLORIDA POWER & LIGHT COMPANY
TO RESPOND TO CERTAIN REQUESTS FOR PRODUCTION OF DOCUMENTS

Pursuant to Florida Rules of Civil Procedure (“Fla. R. Civ. P.””) 1.350(a), Fla. R. Civ. P,
1.380(a)(2) and Rule 28-106.204 of the Florida Administrative Code, the South Florida Hospital
and Healthcare Association (“SFHHA”) hereby moves to compel Florida Power & Light
Company (“FPL”) to fully respond and provide documents responsive to SFHHA’s First Request
for Production of Documents Nos. 8 and 87. In support hereof, SFHHA states as follows:

1. On March 30, 2012, SFHHA served its First Request for Production of
Documents on FPL.

2. Request No. 8, and FPL’s response to that Request, are quoted below:

Q.

General: With regard to the January 25, 2011 Earnings Conference

Call materials, page 46, please provide all documents that discuss

or quantify risks identified in the second and third indented bullet
~ points under the paragraph that begins (“NextEra Energy conducts

its competitive energy business . . . .”’) on page 46.

A.

Consistent with FPL’s general objection to requests for affiliate
information that does not affect FPL’s rates or costs of service,
FPL has no responsive documents.
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3. Request No. 87, and FPL’s response to that Request, are quoted below:

Q.

Regarding Morley at 7:6-8: Please produce all documents that
discuss generation planning by FPL, and/or set forth FPL’s plans
concerning the addition, retirement or modification of generating
plants, that were prepared by on behalf of FPL during the period
January 1, 2008 to the present, including, but not limited to, each
of FPL’s ten-year power plant site plans.

A.

Please see FPL objections previously served on April 16, 2012.
Notwithstanding that objection, FPL’s ten-year power plant site
plans for the years 2008 to the present can be found at the Florida
Public Service Commission website.

No other information or documentation was provided.

4. In FPL’s objections to SFHHA’s First Request for Production of Documents,
served April 16, 2012, FPL did not provide any specific objections in response to Request No. 8.
However, the general objection regarding affiliate information, referenced in FPL’s response to
Request No. 8§, states:

FPL objects to each and every discovery request that calls for the
production of documents and/or disclosure of information from
NextEra Energy, Inc. and any subsidiaries and/or affiliates of
NextEra Energy, Inc. that do not deal with transactions or cost
allocations between FPL and either NextEra Energy, Inc. or any
subsidiaries and/or affiliates. Such documents and/or information
do not affect FPL’s rates or costs of service to FPL’s customers.

5. With respect to Request No. 87, FPL raised a specific objection alleging that the
request was unduly burdensome. FPL argued that production of the documents requested
“would likely result in hundreds of thousands, if not millions, of pages.”

6. Following multiple conference calls among counsel, during which SFHHA (i)
identified certain requests to which FPL had not sufficiently responded and (ii) explained the

information sought and discussed means to limit any undue burden otherwise imposed by the

requests, FPL provided, inter alia, a supplemental response to Request No. 87:
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A.
Consistent with FPL’s general objections, the Company objects to
providing documents that are not relevant to the subject matter of
this docket. Notwithstanding the foregoing, FPL is providing
publicly available documents related to its generation planning
during the period January 1, 2008 to the present.

With this supplemental response, FPL provided one 2011 Site Plan Workshop
Presentation and several sets of testimony and exhibits that had been previously filed in various
proceedings before the Commission.

7. FPL did not provide a supplemental response to Request No. 8.

8. The Florida Public Service Commission’s discovery practice is governed by the
Florida Rules of Civil Procedure. Those Rules provide liberal discovery rights to parties. For
example, Rule 1.280(b)(1) states:

Parties may obtain discovery regarding any matter, not privileged,
that is relevant to the subject matter of the pending action, whether
it relates to the claim or defense of the party seeking discovery or
the claim or defense of any other party, including the existence,
description, nature, custody, condition, and location of any books,
documents, or other tangible things and the identity and location of
persons having knowledge of any discoverable matter. It is not
ground for objection that the information sought will be
inadmissible at the trial if the information sought appears
reasonably calculated to lead to the discovery of admissible
evidence.

Therefore, a matter is discoverable if it is relevant to the subject matter of the pending
action and is reasonably calculated to lead to the discovery of admissible evidence. SFHHA’s
Requests Nos. 8 and 87 meet this standard.

9. Request No. 8 seeks information regarding the quantification of risks indentified

by NextEra Energy in certain conference call materials. The material referenced in Request No.

8 states:
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There can be significant volatility in market prices for fuel,
electricity and renewable and other energy commodities. NextEra
Energy Resources’ inability or failure to hedge effectively its
assets or positions against changes in commodity prices, volumes,
interest rates, counterparty credit risk or other risk measures could
significantly impair NextEra Energy’s results of operations.

A portion of NextEra Energy Resources’ power generation
facilities operate wholly or partially without long-term power
purchase agreements. As a result, power from these facilities is
sold on the spot market or on a short-term contractual basis, which
may increase the wvolatility of NextEra Energy’s results of
operations.

10. FPL’s return on equity testimony and corporate credit ratings are impacted by
affiliate activity. FPL’s objection in the text of its response that it will not provide any “affiliate
information that does not affect FPL’s rates or costs of service” is not well founded.

11,  NextEra Energy Resources’ activities and the risks it undertakes plainly impact
FPL’s rates and costs of service via FPL’s claimed return on equity, credit rating and capital
structure. In particular, FPL’s witnesses have testified regarding FPL’s risk, while citing in
support the consolidated corporate credit rating of the affiliated companies. For example, Dr.
Avera specifically relied on an April 18, 2011 S&P analysis concerning FPL’s credit rating, The
first line of that credit report states, “[t]he ratings on [FPL] are based on the consolidated credit
profile of it parent, diversified energy holding company NextEra Energy, Inc.” Naturally, the
risk of the parent company is influenced by the asset that it holds. The report explains, “[t]he
ratings on all NextEra entities reflect the strength of the regulated cash flows from integrated
utility [FPL], and the diverse and substantial cash generation capabilities of its unregulated
operations at subsidiary NextEra Energy Resources (NER).” In other words, S&P’s issuer credit
rating for FPL was not based on FPL alone but based upon the combined risks of all of NextEra

Energy Inc.’s affiliates. Since FPL justified its ROE based upon its consolidated corporate credit

rating from S&P, then discovery is necessary to ascertain the risk of the other affiliated
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companies included in S&P’s analysis. Therefore, FPL’s objections should be disregarded.
Because Request No. 8 is relevant to the subject matter of this proceeding and reasonably
calculated to lead to the discovery of admissible evidence, FPL should be compelled to fully
respond to the request and provide all responsive documents thereto.

12. Request No. 87 seeks documents discussing generatioﬁ planning by FPL.
SFHHA is in possession of FPL’s ten-year power plant site plans for the years 2008 to the
present. However, SFHHA is also seeking internal planning documents reflecting the thought
processes that led to what ultimately appears in the ten-year power plant site plans provided by
FPL. SFHHA has notified FPL that it is willing to limit this Request to non-privileged material
discussions. Such discussions may be found in internal memoranda or other documents
reflecting internal company discussions. SFHHA does not seek computer runs, bare calculations
or other such minutiae. Despite this limitation, no responsive information has yet been provided
by FPL. SFHHA requests these internal material discussions in order to test the details and
consistency of FPL’s internal forecasting, planning and long-term goals. The internal
discussions may provide relevant information regarding allocation of costs among customer
classes because the methodology used to assign such costs should take into consideration class
responsibility for causing FPL to add additional generating facilities. Relevant information
regarding cost responsibility may be discussed in internal memoranda. Additionally, internal
information regarding FPL’s views regarding the need for additional generation may be relevant
for determining the accuracy of FPL’s projection of revenues, and as a result, the determination
of appropriate billing determinants. The underlying information sought in Request No. 87 thus is
relevant to the subject matter of this proceeding and the Request is reasonably calculated to lead

to the discovery of admissible evidence.

WAS:184682.1




13.  As described above, FPL’s objections are not well founded and do not justify the
lack of response thus far provided. FPL’s refusal to respond fully to Request Nos. 8 and 87, as
limited by SFHHA is subsequent conversations with FPL, constitute a failure by FPL to comply
with its discovery obligations. Unless the Commission compels FPL to respond, SFHHA’s
ability to prepare its case as customers of FPL will be impaired. For the reasons detailed herein,
the Commission should require FPL to respond fully to SFHHA’s First Request for Production
of Documents Nos. 8 and 87.

14. SFHHA has conferred with FPL’s counsel regarding Request Nos. 8 and 87 and
this Motion. SFHHA and FPL were unable to resolve the matters raised herein. If additional
discussions and negotiations narrow the issues raised herein, SFHHA will so inform the
Commission.

WHEREFORE, SFHHA moves for an order compelling FPL to respond fully within five

(5) days to SFHHA’s First Request for Production of Documents Nos. 8 and 87.
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July 24, 2012
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Respectfully submitted,

/s/ Kenneth L. Wiseman
Kenneth L. Wiseman
Mark F. Sundback

Lisa M. Purdy

William M. Rappolt

J. Peter Ripley
Andrews Kurth LLP
1350 I Street NW

Suite 1100
Washington, D.C. 20005
Ph. (202) 662-2700
Fax. (202) 662-2739

Attorneys for the South Florida Hospital and Healthcare Association



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a copy of the foregoing Motion to Compel Florida Power &

Light Company to Respond to Certain Requests for Production of Documents has been furnished

by electronic mail and/or U.S. mail to the following parties on this 24th day of July, 2012 to the

following:

Florida Power & Light Company
Ken Hoffman

R. Wade Litchfield

215 South Monroe Street, Suite 810
Tallahassee, FL 32301-1858

Phone: (850) 521-3900

Fax: (850)521-3939

Email: ken.hoffman@fpl.com

Florida Retail Federation

Robert Sheffel Wright

John T. LaVia, II1

Gardner, Bist, Wiener, Wadsworth, Bowden, Bush,
Dee, LaVia & Wright, P.A,

1300 Thomaswood Drive

Tallahassee, FL 32308

Phone: (850) 385-0070

Fax: (850) 385-5416

Email: schef@gbwlegal.com

Florida Power & Light Company
John T. Butler

700 Universe Boulevard

Juno Beach, FL. 33408-0420
Email: John.Bulter@fpl.com

JR. Kelly

Joseph A. McGlothlin

Office of Public Counsel

111 West Madison Street, Room 812
Tallahassee, Florida 32399-1400
Phone: (850) 488-9330

Fax; (850) 487-6419

Email: KELLY.JR@leg.state.fl.us

Florida Industrial Power Users Group

Jon C. Moyle, Ir.

Vickie Gordon Kaufman

Keefe Anchors Gordon & Moyle, PA

118 North Gadsden Street

Tallahassee, FL 32301

Phone: (850) 681-3828

Fax: (850) 681-8788

Email: jmoyle@kagmlaw.com
vkaufman@kagmlaw.com

Jennifer Crawford

Keino Young

Florida Public Service Commission

Division of Legal Services

2540 Shumard Oak Boulevard

Tallahassee, FL 32399

Phone: (850)413-6199

Email: JCRAWFORD@PSC.state.fl.us
KYOUNG@PSC.state.fl.us
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Robert H. Smith

11340 Heron Bay Blvd. #2523
Coral Springs, FL 33076
Email: rpjrb@yahoo.com

Charles Milsted, Associate State Director
200 West College Avenue

Tallahassee, FL. 32301

Phone: (850) 577-5190

Email: CMilsted(@aarp.org

Federal Executive Agencies

Christopher Thompson

Karen White

c/o AFLOA/JACL-ULFSC

139 Barnes Drive, Suite 1

Tyndall Air Force Base, FL 32403
Email: chris.thompson.2@tyndall.af.mil

John W. Hendricks

367 S Shore Dr

Sarasota, FL 34234
Telephone: (941) 685-0223
Email: jwhendricks@sti2.com

Mr. & Mrs. Daniel R. Larson
16933 W, Harlena Dr.
Loxahatchee, FL 33470

Phone: (561) 791-0875
Email:danlarson@bellsouth.net

Susan F. Clark

Florida Bar No. 0179580

Radey Thomas Yon & Clark, P.A.
301 South Bronough Street, Suite 200
Tallahassee, Florida 32301

Email: sclark@radeylaw.com

Thomas Saporito

177 US HWY 1, Unit 212
Tequsta, FL 33469

Email: saporito3@gmail.com

Lisa C. Scoles

Radey Thomas Yon & Clark, P.A.
301 South Bronough Street, Suite 200
Tallahassee, Florida 32301

Email: Iscoles@radeylaw.com

Ms. Karen White
Federal Executive Agencies
AFLOA/JACL-ULFSC

139 Barnes Drive, Suite 1
Tyndall Air Force Base, Florida 32403
Email: karen.white@tyndall.af.mil

Paul Woods, Quang Ha, Patrick Ahlm Algenol
Biofuels Inc.

28100 Bonita Grande Drive,

Suite 200 Bonita Springs, FL 24135

Paul. woods@algenol.com
Quang.ha@algenol.com
Patrick.ahlm@algenol.com

William C. Garner, Esq.

Brian P. Armstrong, Esq.
Nabors, Giblin & Nickerson, P.A.
1500 Mahan Drive, Suite 200
Tallahassee, Florida 32308
Email: bgarner@ngnlaw.com

Cynthia A. Everett, Esq.
Village Attorney

Dadeland Square

7700 N. Kendall Dr. Ste. 703
Miami, FL 33156-7591
Email: cae@caeverett.com

Larry Nelson

312 Roberts Road Nokomis,
Nakomis, FL 34275
seahorseshoresl @gmail.com

WAS:184682.1

/s/ Kenneth L. Wiseman
Kenneth L. Wiseman




