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Eric Fryson 

From: 	 Roberts, Brenda [ROBERTS.BRENDA@leg.state.fl.us] 

Sent: 	 Friday, August 10, 20124:44 PM 

To: 	 Filings@psc.state.fl .us 

Cc: 	 Mcglothlin, Joseph; Sayler, Erik; 'Anderson, Bryan'; Blaise N. Gamba; Dianna Tripplett; Gary A. 
Davis; James S. Whitlock; James W. Brew; Jessica Cano (Jessica.Cano@fpl.com); John Burnett; 
John Moyle Umoyle@moylelaw.com) ; John T. LaVia Ulavia@gbwlegal.com); Keino Young; Ken 
Hoffman (Ken.Hoffman@fpl.com); Lisa Bennett; matthew R. Bernier; Michael Lawson; Paul 
Lewis; R. Alexander Glenn; Randy B. Miller; Samuel Miller; Schef Wright (schef@gbwlegal.com); 
Vickie Gordon Kaufman (vkaufman@moylelaw.com) 

Subject: 	 E-filing (Docket No. 120009-EI) 

Attachments: OPC's Reply Brief to PEF's Breif Opposing the Inclusion of Issues 1,2 &3.pdf 

Electronic 	Filing 

a. Pe rson respons i b l e for this e l ec t ronic filing : 

Er i k L. Sa yler , Associa t e Pub l ic Counse l 
Offi ce o f Pub li c Counse l 
c/o The Flo r ida Leg i s l a ture 
111 Wes t Mad i son Stree t, Room 8 12 
Ta llahas s ee , FL 32399-1 400 
(850) 488 - 9330 
SAYLER .ERIK@leg . s t a t e .fl.us 

b . Docket No. 120009 -EI 

I n re : Nucl ear Cos t Recovery Clause . 

c. Doc ume nt bei ng fil ed on beha lf o f Of fi ce o f Publi c Counse l 

d. The r e a r e a t o t a l o f 5 pages . 

e. The documen t a tt ac he d for elect r o
Rep ly Brief in Support of Issues 1, 

n i c 
2 , 

filing 
and 3. 

is Offi ce OF Public Counsel 's 

Th a nk you f o r yo ur a tt e nti o n and coope r a ti on t o thi s r eques t. 

Br enda S. Rober t s 
Offi c e of Publ i c Counsel 
Te l e phone: (850) 488 -9330 
Fax : (850) 488 -44 91 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 


In Re: Nuclear Cost Recovery ) Docket Nos. 120009-EI 
Clause. ) Filed: August 10,2012 

---------------------) 

OFFICE OF PUBLIC COUNSEL'S REPLY BRIEF TO PROGRESS ENERGY FLORIDA, 
INC.'S BRIEF OPPOSING THE INCLUSION OF ISSUES 1,2, AND 3 

Office of Public Counsel (OPC) presents to the Florida Public Service Commission 

(Commission) its reply brief in support ofIssues 1, 2, and 3. On August 6, 2012, OPC filed its 

prehearing statement in Docket No. 120009-EI in compliance with Order No. PSC-12-0078­

PCO-EI, and set forth its positions in support ofIssues 1, 2, and 3 timely for consideration and 

adjudication in the annual Nuclear Cost Recovery Clause ("NCRC") proceeding. On 

August 6, 2012, Progress Energy Florida, Inc. (PEF) filed its prehearing statement and 

subsequent brief in opposition to the admittance of proposed Issues 1, 2, and 3 for consideration 

and adjUdication by this Commission in the 2012 NCRC proceeding. OPC's positions and 

arguments in suppoli of the inclusion of Issues 1, 2, and 3 are more thoroughly discussed in 

OPC's prehearing statement and incorporated herein by reference, and will again be made at the 

prehearing conference scheduled in this docket. OPC files this reply brief to counter PEF's brief 

in opposition to Issues 1, 2, and 3. 

In shOJi, OPC agrees with PEF that Issues 1, 2, and 3 touch on both legal and policy 

issues. We disagree with PEF about whether these issues should be considered and adjudicated 

by this Commission now in light of the continuing outage of Crystal River Nuclear Unit 3 (CR3). 

There is a glaring flaw in PEF's legal arguments opposing the inclusion of these issues. PEF's 

brief in opposition fails to account for or address the undisputed fact that drives the compell{ng 

t) 11 , r ~ ;- " .'!: I I ~. ;, r ' .~ _ "'" f4 ~ r 
, • I ~ , 

o5 4 9 9 hUGJ0 ~ 

FPSC -COMH1 SS ION CL ERK 



reasons why OPC proposed including Issues 2 and 3 (Staff proposed Issue 1 which omits 

necessary reference to the CUlTent status of CR3). The facts or inconvenient truths which PEF's 

brief sidesteps are these: (1) CR3 has been out of service and has not provided any electricity or 

value to the PEF's customers since October 2009; (2) CR3 continues to remain out of service and 

customers are paying millions of dollars in ongoing operations and maintenance costs for an 

otherwise idle plant; (3) PEF and its parent Duke Energy Corporation, Inc. have yet to reach a 

final decision to repair CR3 and return it to commercial service; (4) CR3 will continue to remain 

out of service until at least late 2014 or 20 J5 once the decision to repair has been implemented; 

and (5) notwithstanding these facts, PEF is requesting that customers continue to pay now for a 

very expensive extended power uprate project which may never generate one watt of electricity 

if CR3 is retired instead of repaired. Based on these compelling facts alone, this Commission 

should consider and adjudicate each of these issues, reaching the merits thereof. If the facts 

sUlTOunding the continuing outage of CR3 did not exist or could in good conscience be ignored, 

then PEF's brief in opposition makes sense. However, to pay no heed to these facts is 

tantamount to ignoring the elephant in the room. 

In light of the foregoing, OPC requests that this Commission consider and adjudicate the 

following issues on the merits: 

ISSUE 1: Does Section 366.93, Florida Statutes, authorize the Commission to disallow 

recovery of all, or a portion of, the carrying costs prescribed by Section 

3 66.93(2)(b), Florida Statutes? 

ISSUE 2: Does the Commission have the authority to disallow recovery of any AFUDC 

equity on the Crystal River Unit 3 Up rate project in 20] 2 and 2013 due to the 

delay caused by 'the lack of implementation of a final decision to repair or retire 
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Crystal River Unit 3? If yes, should the Commission exercise this authority and 

what amount should it disallow, if any? 

ISSUE 3: Does the Commission have the authority to defer all detenninations of prudence 

and reasonableness for the Crystal River Unit 3 Uprate project (and, thus, defer 

cost recovery in 2013) until a final decision to repair or retire has been 

implemented? If yes, should the Commission exercise this authority? 

The Commission has the obligation under Chapter 366, F.S., to consider and adjudicate 

the merits of relevant issues that relate to cost recovery pursuant to Section 366.93, F.S. A 

statutory mandate cannot be applied in a vacuum. The merits of these three proposed issues, in 

particular Issues 2 and 3, are ripe for decision now more than ever in the light of the fact that a 

final decision to repair 01' retire CR3 has yet to be made 01' implemented. In 2011, PEF did the 

right thing for itself and its customers and requested a deferral of the determination of 

reasonableness as it related to CR3 costs because the uncertainty that sunounded the decision to 

repair or retire CR3 which had not been made. In 2012, however, PEF would like this 

Commission to cast a blind eye towards that inconvenient truth and move forward over the 

objections of the Citizens of the State of Florida with continued CR3 uprate cost recovery. PEF 

apparently would like the Commission to avoid deciding whether the Commission can and/or 

should disallow a relatively small amount of dollars contained in the non-debt component of 

AFUDC for the CR3 uprate until a final decision to repair or retire has been implemented 

(Issue 2) and whether the Commission can and/or should defer consideration of the 

determinations of prudence and reasonableness for the Crystal River Unit 3 Up rate project until a 

final decision to repair or retire has been implemented (Issue 3). But for the failure of PEF to 

reach a final decision to repair or retire CR3, Issues 2 and 3 would not be ripe for consideration 
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and adjudication. If asked, OPC believes that staffs proposed Issue 1 misses the point which is 

being raised and addressed by Issue 2 (the lack of a final repair decision). Further, Issue 1 can be 

subsumed within Issue 2 because Issue 2 is nan'owly tailored to the relevant facts of PEF's 

current predicament. 

In conclusion, if CR3 can be repaired safely, technically, cost-effectively, and 

economically feasibly, OPC believes that CR3 should be returned to service as quickly as 

possible so that the promised (and mostly paid for) economic benefit of the extended power 

uprate will one day be realized for the benefit of PEF's customers. However, until the utility 

reaches a final decision on the futW'e of CR3, Issues 1, 2, and 3 should be considered and 

adjudicated. 

This abbreviated reply brief does not address Issues 14, 16, 28A or 29 A. As for Issues 14 

and 16 which are newly disputed and for contested Issues 28A and 29A, OPC believes they are 

ripe for consideration and adjudication. OPC will set forth its arguments in support of inclusion 

of all the disputed issues at the pre hearing conference scheduled in this docket. 

Erik L. Say I' 

Associate lic Counsel 
Office of Public Counsel 
c/o The Florida Legislature 
III West Madison Street, Room 812 
Tallahassee, FL 32399-1400 
(850) 488-9330 

Attorney for the Citizens 
of the State of Florida 
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CERTIFICATE OF SERVICE 

Docl{et No. 120009-EI 


I HEREBY CERTIFY that a true and COl1'ect copy of the foregoing has been fumished by 

electronic mail and/or U. S. Mail to the following parties on this 10th day of August, 2012. 

Bryan J. Anderson/Jessica Canol M. Ross 

Florida Power and Light Company 

700 Universe Blvd 

Juno Beach, FL 33418 


MI'. Paul Lewis, Jr. 

Progress Energy Florida, Inc. 

106 East College Ave, Suite 800 

Tallahassee, FL 32301-7740 


Matthew R. Bernier 

Carlton Fields Law Finn 

215 South Monroe St., Suite 500 

Tallahassee, FL 32301-1866 


Captain Samuel Miller 

c/o USAF/ AFLOA/JACUULFSC 

139 Barnes Drive, Suite 1 

Tyndall AFB, FL 32043-5319 


Gary A. Davis/ James S. Whitlock 

Southelll Alliance for Clean Energy 

Gary A. Davis & Associates 

P.O. Box 649 

Hot Springs, NC 28743 


Robert Scheffel Wright 

John T. LaVia 

c/o Gardner Law Finn 

1300 Thomaswood Drive 

Tallahassee, FL 32308 


Vicki G. Kaufman/Jon C. Moyle, Jr. 

Florida Industrial Power Users Group 

118 N0I1h Gadsden Street 

Tallahassee, FL 32301 


J. Michael Walls/Blaise N. Gamba 
Carlton Fields Law Firm 
P.O. Box 3239 

Tampa, FL 3360J -3239 


John T. Burnett /Alexander Glenn 
Dianne MI Triplett 
Progress Energy Service Company, LLC 
P.O. Box 14042 

St. Petersburg, FL 33733-4042 


Randy B. Miller 

White Springs Agricultural Chemicals, Inc. 

Post Office Box 300 

White Springs, FL 32096 


Keino Y ounglMichael Lawson 

Florida Public Service Commission 

2540 Shumard Oak Blvd. 

Tallahassee, FL 32399-0850 


Kenneth Hoffman 

Florida Power & Light Company 

215 South Monroe St., Suite 8J 0 

Tallahassee, FL 32301-1859 


James W. BrewlF. Alvin Taylor 

1025 Thomas Jefferson St. NW, 8th 


Flo, West Tower 

Washington, DC 20007 
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