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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

	In re: Amended Complaint of Qwest Communications Company, LLC against MCImetro Access Transmission Services (d/b/a Verizon Access Transmission Services); XO Communications Services, Inc.; tw telecom of florida, l.p.; Granite Telecommunications, LLC; Broadwing Communications, LLC; Access Point, Inc.; Birch Communications, Inc.; Budget Prepay, Inc.; Bullseye Telecom, Inc.; DeltaCom, Inc.; Ernest Communications, Inc.; Flatel, Inc.; Navigator Telecommunications, LLC; PaeTec Communications, Inc.; STS Telecom, LLC; US LEC of Florida, LLC; Windstream Nuvox, Inc.; and John Does 1 through 50, for unlawful discrimination.


	DOCKET NO. 090538-TP

DATED: September 14, 2012


COMMISSION STAFF’S PREHEARING STATEMENT

Pursuant to Order No. PSC-12-0048-PCO-TP, filed February 2, 2012, the Staff of the Florida Public Service Commission files its Prehearing Statement.

a.
All Known Witnesses
Staff has no known witnesses at this time.
b.
All Known Exhibits
Staff has no known exhibits at this time.
c.
Staff’s Statement of Basic Position
Staff’s positions are preliminary and based on materials filed by the parties and on discovery.  The preliminary positions are offered to assist the parties in preparing for the hearing.  Staff’s final positions will be based upon all the evidence in the record and may differ from the preliminary positions stated herein.

d.
Staff’s Position on the Issues
ISSUE 1:

For conduct occurring prior to July 1, 2011, does the Florida Public Service Commission retain jurisdiction over:

(a) Qwest’s First Claim for Relief alleging violation of 364.08(1) and 364.10(1), Florida Statutes (F.S.) (2010); 

(b) Qwest’s Second Claim for Relief alleging violation of 364.04(1) and (2), F.S. (2010); 

(c) Qwest’s Third Claim for Relief alleging violation of 364.04(1) and (2), F.S. (2010)?  

POSITION:

Staff has no position at this time.
ISSUE 2

 SEQ AddendedLetter \r 0 \h  \* MERGEFORMAT :

For conduct occurring on or after July 1, 2011, does the Florida Public Service Commission retain jurisdiction over:

(a) Qwest’s First Claim for Relief alleging violation of 364.08(1) and 364.10(1), F.S. (2010); 

(b) Qwest’s Second Claim for Relief alleging violation of 364.04(1) and (2), F.S. (2010); 

(c) Qwest’s Third Claim for Relief alleging violation of 364.04(1) and (2) F.S. (2010)?

POSITION:

Staff has no position at this time.

ISSUE 3

 SEQ AddendedLetter \r 0 \h  \* MERGEFORMAT :
Which party has (a) the burden to establish the Commission’s subject matter jurisdiction, if any, over Qwest’s First, Second, and Third Claims for Relief, as pled in Qwest’s Amended Complaint, and (b) the burden to establish the factual and legal basis for each of these three claims?
POSITION:

Staff has no position at this time.
ISSUE 4

 SEQ AddendedLetter \r 0 \h  \* MERGEFORMAT :
Does Qwest have standing to bring a complaint based on the claims made and remedies sought in (a) Qwest’s First Claim for Relief; (b) Qwest’s Second Claim for Relief; (c) Qwest’s Third Claim for relief?
POSITION:

Staff has no position at this time. 
ISSUE 5

 SEQ AddendedLetter \r 0 \h  \* MERGEFORMAT :
Has the CLEC engaged in unreasonable rate discrimination, as alleged in Qwest’s First Claim for Relief, with regard to its provision of intrastate switched access?
POSITION:

Staff has no position at this time. 
ISSUE 6

 SEQ AddendedLetter \r 0 \h  \* MERGEFORMAT :
Did the CLEC abide by its Price List in connection with its pricing of intrastate switched access service? If not, was such conduct unlawful as alleged in Qwest’s Second Claim for Relief?
POSITION:

Staff has no position at this time. 
ISSUE 7

 SEQ AddendedLetter \r 0 \h  \* MERGEFORMAT :

Did the CLEC abide by its Price List by offering the terms of off-Price List agreements to other similarly-situated customers?  If not, was such conduct unlawful, as alleged in Qwest’s Third Claim for Relief?

POSITION:

Staff has no position at this time. 

ISSUE 8

 SEQ AddendedLetter \r 0 \h  \* MERGEFORMAT :
Are Qwest’s claims barred or limited, in whole or in part, by:

a) the statute of limitations; 

b) Ch. 2011-36, Laws of Florida;

c) terms of a CLEC’s price list;  

d) waiver, laches, or estoppel;

e) the filed rate doctrine;

f) the prohibition against retroactive ratemaking;

g) the intent, pricing, terms or circumstances of any separate service agreements between Qwest and any CLEC;

h) any other affirmative defenses pled or any other reasons?

POSITION:

Staff has no position at this time. 

ISSUE 9a SEQ AddendedLetter \r 0 \h  \* MERGEFORMAT :

If the Commission finds in favor of Qwest on (a) Qwest’s First Claim for Relief alleging violation of 364.08(1) and 364.10 (1), F.S. (2010); (b) Qwest’s Second Claim for Relief alleging violation of 364.04(1)and (2), F.S. (2010);  and/or (c) Qwest’s Third Claim for Relief alleging violation of 364.04(1) and (2) F.S. (2010), what remedies, if any, does the Commission have the authority to award Qwest?  

POSITION:

Staff has no position at this time. 

ISSUE 9b SEQ AddendedLetter \r 0 \h  \* MERGEFORMAT :

If the Commission finds a violation or violations of law as alleged by Qwest and has authority to award remedies to Qwest per the preceding issue, for each claim: 

(i) If applicable, how should the amount of any relief be calculated and when and how should it be paid?



(ii) Should the Commission award any other remedies?

POSITION:

Staff has no position at this time. 

e.
Stipulated Issues
Staff is not aware of any stipulated issues at this time.
f.
Pending Motions
There are no pending motions at this time.
g.
Pending Confidentiality Requests
There are 8 pending requests for confidential classification.

1. Qwest Communications Company LLC’s Request for Confidential Classification of Portions of Dennis L. Weisman’s Direct Testimony (Document No. 03890-12).

2. Qwest Communications Company LLC’s Request for Confidential Classification of Portions of Derek Canfield’s Direct Testimony and Exhibits (Document No. 03893-12).

3. Qwest Communications Company LLC’s Request for Confidential Classification of Portions of William Easton’s Direct Testimony (Document No. 03896-12).

4. Qwest Communications Company LLC’s Request for Confidential Classification of Portions of Derek Canfield’s Rebuttal Testimony (Document No. 05440-12).

5. Qwest Communications Company LLC’s Request for Confidential Classification of Portions of Dennis L. Weisman’s Rebuttal Testimony (Document No. 05443-12).

6. Qwest Communications Company LLC’s Request for Confidential Classification of Portions of William Easton’s Rebuttal Testimony (Document No. 05446-12).

7. Verizon Access’s Request for Confidential Classification of Portions of Peter H. Reynolds’ Direct Testimony and Exhibits PHR-1 through PHR-25 (Document No. 03871-12).

8. Verizon Access’s Request for Confidential Classification of Portions of Peter H. Reynolds’ Rebuttal Testimony and Exhibits PHR-26, PHR-28, PHR-32 and PHR-35 (Document No. 05434-12).

h.
Objections to Witness Qualifications as an Expert

Staff has no objections to any witness’ qualifications as an expert in this proceeding.
i.
Compliance with Order No. PSC-12-0048-PCO-TP
Staff has complied with all requirements of the Order Establishing Procedure entered in this docket.

Respectfully submitted this 14th day of September, 2012.

	

	LEE ENG TAN
STAFF COUNSEL
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that the original of STAFF'S PREHEARING STATEMENT has been filed with Office of Commission Clerk and one copy has been furnished to the following by electronic and U.S. Mail, on this 14th day of September, 2012:

	
	

	MCImetro Access Transmission Service 

d/b/a/ Verizon Access Transmission Services

Dulaney L. O’Roark III

5055 North Point Parkway 

Alpharetta, Georgia  30022


	
	BullsEye Telecom, Inc.

Granite Telecommunications, LLC

Andrew M. Klein / Allen C. Zoraki

Klein Law Group, PLLC

1250 Connecticut Avenue, NW, Suite 200

Washington, D.C. 20036

	Broadwing Communications, LLC

Marsha E. Rule

Rutledge, Ecenia & Purnell

P.O. Box 551

Tallahassee, FL 32302-0551


	
	Ernest Communications, Inc.

General Counsel

5275 Triangle Parkway, Suite 150

Norcross, Georgia 30092-6511

	Budget PrePay, Inc.

Alan C. Gold

1501 Sunset Drive, 2nd Floor

Coral Gables, FL  33143


	
	Adam L. Sherr

Qwest Communications Company, LLC

1600 7th Avenue, Room 1506

Seattle, Washington  98191

	tw telecom of florida, l.p., XO Communications 

Services, Inc., Windstream NuVox, Inc.,

Birch Communications, Inc., DeltaCom, Inc.

Matthew J. Feil

Gunster Yoakley & Stewart, P.A.

215 S. Monroe Street, Suite 618

Tallahassee, FL 32301
	
	   Windstream NuVox, Inc.

   James White

   5220 Belford Road, Suite 115

   Jacksonville, Florida 32256-6029



	Flatel, Inc.

General Counsel

Executive Center, Suite 100

2300 Palm Beach Lakes Boulevard

West Palm Beach, Florida 33409-3307


	
	Navigator Telecommunications, LLC

David Stotemyer

P. O. Box 13860

North Little Rock, Arkansas  72113-0860



	XO Communications Services, Inc. 

Jane Whang / Davis Wright Tremain

Suite 800

505 Montgomery Street

San Francisco, CA 94111-6533
	
	PaeTec Communications, Inc.

US LEC of Florida, Inc. and US LEC of Florida LLC d/b/a/ PAETEC Business Services

John B. Messenger, VP & General Counsel

One PaeTec Plaza

600 Willowbrook Office Park

Fairport, New York  14450-4233



	Windstream NuVox, Inc. 

US LEC of Florida, Inc. and US LEC of Florida LLC d/b/a PAETEC Business Services

Ed Krachmer

4001 Rodney Parham Road

MS: 1170-B1F03-53A

Little Rock, AR 72212


	
	   Susan Masterton

   CenturyLink

   315 S. Calhoun St. Suite 500

Tallahassee, FL 32031

	tw telecom of florida, l.p.

Carolyn Ridley

2078 Quail Run Drive

Bowling Green, Kentucky 42104
	
	Verizon Access Transmission Services

Woody Simmons

Vice President, Governmental Affairs, SE Region

106 E. College Ave, Suite 710

Tallahassee, Florida 32301
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STAFF COUNSEL

	FLORIDA PUBLIC SERVICE COMMISSION

Gerald L. Gunter Building

2540 Shumard Oak Boulevard

Tallahassee, Florida  32399-0850

Telephone: (850) 413-6185
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