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Eric Fryson 

From: Garcia, Nicki [NGarcia@gunster.com] 

Sent: Friday, September 14, 20124:05 PM 

To: Filings@psc.state.fI.us 

Cc: Lee Eng Tan; Jessica Miller; Feil, Matthew; 'Greg.Diamond@leveI3.com'; 
'davidd@budgetprepay.com'; 'dbailey@bullseyetelecom.com'; 'pfoley@corp.earthlink.com'; 
'Ihaag@ernestgroup.com'; 'asolar@flatel.net'; 'rcurrier@granitenet.com'; 
'AKlein@kleinlawPLLC.com'; 'azoracki@kleinlawpllc.com'; 'Adam.Sherr@qwest.com'; 
'marsha@reuphlaw.com'; 'Susan.masterton@centurylink.com'; 'Carolyn.Ridley@twtelecom.com'; 
'Rebecca.edmonston@verizon.com'; Beth Salak; 'Edward.Krachmer@windstream.com'; 
'de.oroark@verizon.com'; 'Bettye.j.willis@Windstream.com'; 'acgold@acgoldlaw.com'; 
'Richard.b.severy@verizon.com'; 'david@navtel.com' 

Subject: Electronic Filing - Docket No. 090538-TP 

Attachments: 090538-TP-Windstream Companies Prehearing Statement.pdf 

Attached is an electronic filing for the above-referenced docket. If you have any questions, please 
contact Matt Feil at the number below. Thank you. 

Person Responsible for Filing: 

Matthew Feil 
Gunster Law Firm 
215 South Monroe Street, Suite 601 
Tallahassee, Fl 32301 
Direct: 850-521-1708 
Main: 850-521-1980 
mfeil@gunster.com 

Docket Name and Number: Docket No. 090538-TP - Amended Complaint of Qwest Communications 
Company, LLC against MClmetro Access Transmission Services (d/b/a Verizon Access Transmission 
Services); XO Communications Services, Inc.; tw telecom of florida, I.p.; Granite Telecommunications, 
LLC; Broadwing Communications, LLC; Access Point, Inc.; Birch Communications, Inc.; Budget Prepay, 
Inc.; Bullseye Telecom, Inc.; DeltaCom, Inc.; Ernest Communications, Inc.; Flatel, Inc.; Navigator 
Telecommunications, LLC; PaeTec Communications, Inc.; STS Telecom, LLC; US LEC of Florida, LLC; 
Windstream Nuvox, Inc.; and John Does 1 through SO, for unlawful discrimination. 

Filed on Behalf of: Paetec Communications, Inc, US LEC of Florida, LLC d/b/a Paetec Business Services 
and Windstream NuVox, Inc. 

Total Number of Pages: 12 

Description of Documents: Joint Prehearing Statement 

GUNSTER 
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Nicki Garcia I Office Manager 
Assistant to Lila A. Jaber 
2.15 S. Monroe Street, Suite 601 
Tallahassee, FL 32.301 
P 850·52.1·1710 C 850-32.1-0547 
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gunster,com 
Find me on : linkedln 

Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Circular 230, we 
inform you that any U.S. federal tax advice contained in this communication (including any attachments), unless 
otherwise specifically stated, was not intended or written to be used, and cannot be used, for the purpose of (1) 
avoiding penalties under the Internal Revenue Code or (2) promoting, marketing or recommending to another 
party any matters addressed herein. Click the following hyperlink to view the complete Gunster IRS Disclosure & 
Confidentiality note. 

http://www.gunster.comlterms-of-use/ 
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GUNSTER 

FLORIDA'S L.\W FlI''f Fon !>US1NE.S$ 

WI'itcr's Direct Dial Number: 850-:521-1708 
Writer'g E-Mail Addrcss:MFcil@gunster.com 

September 14,2012 

VIA ELECTRONIC FILING 

Ms. AtmCole 
Commission Clerk 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassect FL 32399-0850 

Re: Docket No. 090538 ...TP - Amended Complaint of Qwest Commu.nications CompallYt LLC 
against MClmetI·o Access Transmission Scnrices (d/b/a Verizon Actess Transmission Senrices); XO 
CommunicJttions Senrices, Inc.; tw telecom of florida, J,p.; Granite Telecommunications, LLC; 
Broadwing Communications, LLC; Access .Point, Inc.; Birch Communications, Ine.; Budget 
Prepay, Inc.; Bullseye Telecom, Ine.; DeltaCom, Inc.; ErnestCommunicatiolls, Inc.; Flatel, Inci; 
Navigator Telecommunications, LLC; PaeTec Communications, InC'.; STS Telecom, LLC; US LEC 
of Florida, LLC, Wimlstrcam Nuvox, Inc.; and John DoeS 1 through 50, for unlawful 
discrimination. 

Dear Ms. Cole: 

Enclosed is the Joint Pl'ehearing Statement of Paetec Communications, Inc, US LEC of Florida. 
LLC d/b/a PaetecBusiness Services and Windstream Nuvox, Inc., Su,binitted by electronic mail 
in the above~referenced docket. 

Enclosures 
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BEFORE THE FLORIDAPUBLIC SERV1CE COMMISSION 


In re: Complaint of Qwest Communications 
Company, LLC against MClmetro Access 
Transmission Services (d/b/a Verizon 
Access Translliission Se1'vices); tw telecom 
or florida, Lp.; Granite 
Telecommunications, LLC; Broadwing 
Connnunications, LLC; Budget Prepay, 
Inc.. ; Bullseye Telecom, Inc.; DeltaCom, 
Inc.; Ernest Communications, l11c.; Flatel, 
In(:.; Navigator Telecommunications, LLC; 
PaeTec Communications, Inc.; Saturn 
Telecommunications, LLC; US LEG of 
Florida, LLC; Windstream Nuvox, In(:.; 
and John Dpes 1 thtough 50, for unlawful 
discrimination. 

Docket No. 09Q538-TP 

Filed: September 14,2012 

JOINTPREHEARING STATEMENT OF 


PAETEC COMMUNICATIONS, INC~; 


US LEC OF FLORIDA,LLC DID/A PAE'l'EC BUSINESS SERVICES; AND 

WINDSTREAM NUVOX,INC. 


Pursuant to Order No. PSC-12-0048 ..PCO-TP, issued February 28, 2011, asall1el1aed, 

(the "Order EstablishingProcedure~') PaeTec Communication$, In¢. ("P ABl'EC"); US LEC of 

Florida, LLC dIbIa P AETEC Busin.ess Services ("US LEC"); and Windsb:eam NhVox, Inc. 

("Windstream NuVQx") (collectively the "Windstrearl1 Compal1ies'~) hereby submit this Joint 

PrehefU'ingStatement. 

The Windstream Companies note that by letter filed in the docket August 9,2011, they 

announced that they had reached au agreement in pril1ciple with Qwest COU1Il).unications 

Company, LLC dlb/aCenturyLink QCC ("QCC") to settle QCC's claims and a motion for 

voluntary dismissal of the Windstreatn Companies should be forthcoming. However, a formal 
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Docket No. 090538~TP 
September 14,2012 

settlement document has not yet been executedalld a motion to voluntarily dismiss the 

Windstream Companies has therefore not yet been filed with the Commission, While the 

Windstream Companies and QCC still expect those events to occur in the neat fut\.lre, the 

Windstl'cam. Companies file this Prehearing Statement as behooves all parties not yet dismissed 

from the proceeding. 

AU Known Witnes,ses 

DIRECT: 

Witness SUBject Iss~ Sponsor(s) 
DonJ. Wood Qwest Counts I, II and UI 5, 6, 7, 8(a), (e); (d), 

(f), (g),8(a), (c), (d), 
Ct), (g)~ 9(b) 

Broadwing, 
DeltaCom~ Saturn, 
TWTCand 
Windstream 
CQmpanies 

Stephen B. Weeks Qwest Counts I. II and liI 5,6, 7 Windstream 
Companies 

The Windstream Companies did not sponsor any rebuttal witnesses. 

All Premed Exhibits 

ill = Containsconficiential information 

Witness Proffered By Exhibit Title ...... 

DonJ. Wood Bi'oadwing. 
DeltaCom, Saturn, 
TWTCand 
Windstream 
Companies 

DJW~l CV ofDon J.Wood 

* DJW-2 Qwest Agreement No~ 1 Excerpt 
>/I DJW-3 Qwest AgreementNo. 2.,.. Excerpt 

DJW-4 MN PUC Agenda Notice: 7-20-04 
PJW-5 AT&T Comments, August 19, 2004 
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September 14, 2012 

Statement ofBasic Position 

WINDSTREAMCOMPANIES: After extensive negotiatioll.s, the Windstream Companies 
entered into comprehensive settlement agreements with IXCsto resolve significant billing 
disputes fur unregulated switched access services. The settlement agreements contained, among 
other things, a retrospective and a prospective element. The settlemetlts were necessary and 
beneficial to the Windstream Companies at the time, and both the retrospective and prospective 
components are inextricably tied to the overall consideration for the settlement and not severable. 
Even if the COln11lissionhadjurisdiction over Qwest'sclaims, which it does. not, Qwesf is not in 
"like circumstances" to the ICXs who were parties to settlements nor the victim of "wldue or 
unreasonable" treatment viswa-vis those IXCs because the settlemel1tscontain terms,and were 
premised upon conditions, that do not and crum()tfit Qwest. This Commission has a practice of 
encouraging settlement; hut granting Qwest's tequested relief would deter the cause for more 
private negotiation 8nd settlement. Qwest also asks the Commission to retroactively legislate an 
entirely new l'egulatoryregime for switched access service, which is and has always been an 
unregulated CLEC 'Service. This the COJ:llffiission should rlotand cannot do. Qwestfs claims 
must therefore be rejected. 

Position on IS$u.es Identified in the Order Establishing Procedure 

The Windstream Companies adopt by referellce the positions on thebe1.ow-stated issues 

included as partof the anticipated CLEC gr:OlJP filing in ihis case. 

Issue No. I: For condnct occurring prior to Ju,}y 1, 2011, does the Florida Public Service 
Commission retaiD jurisdiction over: 

(a) 	 Qwest's First Claim for ReUef alleging violation of 364.08(1) and 364.10(1), 
Florida Statutes (F.S.) (2010); 

(b) 	 Qwest's Second Claim for Relief alleging violation of 364.04(1) and (2), F.S. 
(2010); 

(c) 	 Qwest's Third Claim .for Relief alleging violation of 364.04(1) and (~), KS. 
(2010)? 

WINDSTREAM 

COMPANIES: Agree withCLEC Group. 
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Docket No. 090538-TP 
September 14. 2012 

Issue No. 2: For conduct occurring on or after July 1, 2.011, does the Florida Public 
Service Commission . retain jurisdiction over; 

(a) 	 Qwest's First Claim for Relief alleging violati~)B of364 • .08(1) and 364.1.0(1), 
F.S. (2.01.0); 

(b) 	 Qwest's Second Claim for~lief alleging violation of 364 • .04(1) and (2), F.$. 
(2.010); 

(e) 	 Q-west's Third Claim for ReliefaUegingviolation of 364.04(1). and (2) F.S. 
(2GIG)? 

WINDSTREAM 

COMPANIES: Agree with CLEC Group. 


Issue No.3: Wh.ich party has (a) the burd.ento. establish the Commis,sion'ssubjedmatter 

jurisdiction, if any, over Qwest's First,Seeond"and Third Claims for ReUef, as pled in 

Qwest's Amended Complaint, and (b) the burden to esb(l)lish the factual and Iegal.basis for 

eaeh of these three claims? 


WINDSTREAM 

COMPANIES: Agree withCLEC Group. 


Issue No.4: Docs Qwesthave standing to bring a complaint based on the claims made 

and remedies sought in (a) Qwest's First Claim for Relief; (b) Qwest's Second Claim for 

Relief; (c) Qwest's Third Claim for relief? 


WIND STREAM 

COMPANIES: Agree with CLECGmup. 


Issue No.5: Has the CLEC engaged in tmreasonable rate discrimination, as alleged in 

Qwest's First Claim for Relief, with regard to its provision of intrastate switched access? 


WINDSTREAM 

COMPANIES: Agree with CLECGroup. 


Issue No.6: Did tbe CLECabide by its Price List in cQnnecfi.on with its pricing of 

intrastateswitchcd access service? If not, was such conduct unlawful as alleged in Qwest's 

Second Claim for Relief? 
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WINDSTREAM 

COMPANIES: Agree with CLEe Group. 


Issue No.7: Did the CLEC abide by its Price Litt by offering the terms of off-Price List 

agreements to other similatly-sitnated customers? It nott was snch conduct l111lawfuJ, as 

alleged blQwestts Third Claim for Relief? 


WIND STREAM 

COMPANIES: Agree with CLEC Group. 


Issue No.8: Are Qwestts claims barred or limited, ili whole or in partt.by: 

(a) the statute of limitations; 

WINDSTREAM 

COMPANIES: Agl'eewhh CLEC Group. 


(b) Ch. 2011..36, Laws of Florida; 

WINDSTREAM 

COMPANIES: Agree with CLEC Group. 


(c) terms ofa CLECts price Ust; 

WINDSTREAM 

COMPANIES: Agree with CLEC Group. 


(d) waiver, laches, or estoppel; 

WINDSTREAM 

COMPANIES: Agree with erneGroup. 


(e) the filed rate dodrine; 
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WINDBTREAM 

COMPANIES: Agree with CLEC Group. 


(f) the prohibition against retroactive ratem1\king; 

WINDSTREAM 

COMPANIES: Agree with CLEC Greup. 


(g) the intent, plicing, terms or circumstances of any separate service agreements 
between Qwest and any CLEC; 

WINDSTREAM 

COMPANIES: Agl'ee with GLEC Group. 


(hyany other affirmative defenses pled or any other reasons? 

WINDSTREAM 

COMPANIES: Agree with CLEe Oropp. 


Issue No.9 (a): If the Commission finds in favor of Qwest on (a) Qwest's firsfClaim for 
Relief alleging violation 01'364.08(1) and 364.10 (1), F.B. (20U); (b) Qwest's Second Claim 
lor Relief alleging violation ·of 364.04(I)and (2), F.B. (2010); anf:llor (e) Qwest's Third Claim 
for Relief alleging violation of364.04(1) .snd (2) F.S. (2010), what remedies,]f any, does the 
Commission have thea.uthority to award Qwest'1 

WINDSTREAM 

COMPANIES: J\gr~e with CLEC Greup. 


Issue No. 9fbl: Ifthe Commission finds a violation or violations o flaw as alleged by Qwest 
and has authority to award remedies to Qwest per the preceding is~ne, for each claim: 

(i) If applicable, how should the amount of any relief becabmlated and when 
and how should it be paid? 

(ii) ShQuld the Commission award any other remedies? 
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WINDSTREAM 

COMPANIES: Agree with CLEe Gl'OUp. 


Even ifthe agreement(s) at iS$ue werefound to violate repealed sections 
364.08(1}or 364.lO(1), F.S. (2010)~tbe fair and reasollable method the 
Commission and courts have employed for eliminating alleged undue or 
um'easQnable advantage is to reverse that advantage specifically for the 
customer(s) to whom it was given, 1'8.ther than retroactively perpetuate that 
advantage taother customerS, or, much worse, to just one customer Hke 
Qwest. 

Stipulated Issues 

There are 110 stiplil1ated issues at this time. 

PendinJ Motions 

The Windstream Companies have nopendirig motions as of the date of thisPrehearing 

Statement but reserves their rights to file any necessary motions in accordance with the 

Commissions rules and Order on Procedure. 

PendingConfidentiaUty Claims or Requests 

The Windstream Companies have the following pending claims for confidential treatment 

and, if a motion for voluntarily dismissal ofthe Willdstl'eam Companies is not filed before the 

hearing, the Windstrerun Companies intend to submit a furmal request forconfidelltial treatment 

for these matelials so that may be ruled on in advance of the hearing: 

ClaimlRequest 

Claim 

Date Filed 

6...25-2012 

Document No. 

04215-12 

Dest!riptif)~ ParfyClainiing 
Confidentiality 

CONFIDENTIAL PAETEC 
Appendix QWest 
DR-ll, in 
response to Qwest 
Document 
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Request No.II to 
PAETEe 

Claim 6.;25..2012 04213-12 CONFIDENTIAL 
Appendix Qwest 
DR-12, in 
response to Qwest 
Document 
Request No. 12 to 
US·LEC 

USLEC 

Claim 6-14-2012 03884.;12 Pages 56-59 of 
direct Te~timQny 
ofDon J. Wood 
and Exhibits 
DJW-2 andDJW
3 

Qwest 

Claim 5..2-2012 02826-12 CONFIDENTIAL 
Appendix Qwest 
DR-2 from 
Windstreatn 
NuVox in 
Response to 
QwestDoeument 
Request No. 2. 

Windstream 
NuVox 

Claim 3-23-2012 01137-12 CONFIDENTIAL 
Attaclunent A 
supplementing 
USLEC 
Response to 
Qwest Document 
RequestNo. 2(a) 

USLEC 

Claim 3-23-2012 0l753~12 CONFIDENTIAL 
Attachment A 
supplementing 
PAETEC 
Response to 
Qwest Documellt 
RequestNo. 2(a) 

PAETEC 

In addition, Qwest lllay have filed documents belonging to or obtained from a 

Respondent that are not inclu<ied in any ofQwesl's Requests foI' Confidential Classification flied 

to date. The Windstream Conipanies requestthat QweS! provide a list of suell documents SQ the 

parties may aetermille whoshouJd file a Request for Confidential Classification for sanl.e. 
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Objections toWimess Qnalificati.ons.as all Expert 

The Windstream Companies have no objections to any witnesses' expert qualifications at 

this time. 

Com.pliance with the Order Establishing Procedure 

The Windstream Companies have complied with aU tequil'ements of the Order 

Establishing Procedure entered in this docket. 

RESPECTFULLY SUBMITTED this 14th day ofSeptember, 2012. 

Gunster,oakley & Stewal't, P .A, 
215 South MortroeSt., Suite 601 
Tallahassee, FL 32301 
850-521-1708 
mfeil@gunster.com 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a tmeandcorrect copy of the toregoing has been 
served upon the following by eltlail,and/or U.S. Mail this 14111 day ofSeptember, 2012. 

Lee Eng Tan 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 
Itan@Qsc.state.f1.us 

Ms. Bettye Willis 
13560MQtris Rd., Suite 25QO 
Milton, GA 3(}O(}4 
Bettye. j,willis@windstream.com 

Mr. Greg Diamond 
Bmadwing Communications, Inc. 
c/o·I,eve13 Communications 
1025 Eldorado Boulevard 
Broomfield, CO 80021-8869 
Gl'eg.Diamond@leve13;com 

Mr. David Bailey 
BullsEye Telecom, Inc. 
25925 Telegraph Road, Suite 210 
Southfield, MI 48033-2527 
dbai ley@bullseyctelecom.com 

Alan Co Gold,P.A. 
1501 Sunset Drive, 21ld Floor 
Coral Oables, FI, 33143 
agold@acgolcUaw.com 

PatlIn W.Foley 
Earthlink BtlSiness 
5 Wall Street 
BUl'lington~ MA 01803 
nfoley@col'Q.eal'tl1link.com 

Ernest Communications, Inc. 
5275 Triangle Parkway 
Suite 150 
Norcross, GA 30Q92~6511 
·lhaag@ernestgrmIQ.colll 

Flatel, Inc. 
clo Adriana Solar 
Executive Center, Suite 100 
2300 PainI Beach Lakes Blvd. 
West Palm Beach, FL 33409..,3307 
asolar@t1atel.net 

Granite Telecomlllunicatiol1s, LLC 
100 Newport Av~.nue Extension 
Quincy, MA 02171-1734 
rcurrier@granitcllet..com 

Andrew M. Klein/Allen C. Zoracki 
Klein Law Group 
1250 ComlecticutAve. NW, Suite 200 
'¥ashington, DC 20036 
AKlcin@kleinlawPI..tLC.com 
azoracki@kleinlawpl1c.com 

Marsha Rule 
Rutledge Law Firm 
Post Office Box 551 
Tallahassee, FL 32302 
marsha\@.reuQhlaw.com 

David Stotelmyer 
Navigator Telecommunicatiolls. L1C. 
P.O. Box 13860 
North Little Rock, AR721 13 
david@navtctcol11 
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Adam LSherr 
Qwest Commmlications Company. LLC 
1600 7thAVenue. Room 1506 
Seattle, W A 98191 
Adal'll.Sherr@centurylink.com 

Susan S.Mastertbu. Esq. 
Centlll'yLink QCC 
315 S. Calhoun Street, Suite 500 
Tallahassee, FL 32301 
sllsan.mastel'ton@centuryJink.com 

Budget PrePay. Inc. 
La~isha Taylor 
13.25 Barksdale Blvd.) Suite200 
Bossler City, LA 71111-4600 
davicld@budget:Ql'el2ay.com 

Ms. Carolyn Ridley 
tw teleeom of florida Lp. 
2078 Quail Run Drive 
BowlillgGreen, KY 42104 
Cal'Olyn.Ridley@twtelecom.com 

Jessica Miller 
Florida PublitService Commission 
254Q Shumard Oak Boulevard 
Tallahassee, FL 32399 
JEMillcr@l!sc.state.n.us 

Ms. Rebecca A. Edmonstoll 
VerizonAccess Transmission Services 
106 East College Avenue, Suite 710 
Tallahassee, FL3230J .;7721 
rebecca.edmonston@verizol1.coOl 

BSalak@Qsc.state.fLus 

Dulaney L OtRQark HI 
Verizon Florida) LLC 
5055 North Point Parkway 
Alpharetta~ G A 30022 
678»259-1657 (phone) 
678-259-5326 (fax) 
de.ol'oark@verizon.com 

Ed Krachmer 
Windstream NuVox, Inc. 
4001 Rodney Parhatn Road 
MS: 1170-B IF03-53A 
Little Roek. AR 72212 
Edwal'd.Krachmer@windstream.com 

richard;h.severy@verizon.com 


