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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE WESTERN DISTRICT OF TEXAS

AUSTIN DIVISION
S =

IN RE: § o = -~
UPH HOLDINGS, INC. § CASE NO. 13-10570 = M
PAC-WEST TELECOMM, INC. § CASE NO. 13-10571 rc_‘*_ = (}1 -
TEX-LINK COMMUNICATIONS, INC. § CASE NO. 13-10572 Ej =
UNIPOINT HOLDINGS, INC. § CASE NO. 13-10573 XL - S
UNIPOINT ENHANCED SERVICES, § CASE NO. 13-10574 _h:,,_ (R
INC. § & iy
UNIPOINT SERVICES, INC. § CASE NO. 13-10575 = .
NWIRE, LLC § CASE NO. 13-10576
PEERING PARTNERS § CASE NO. 13-10577
COMMUNICATIONS, LLC §

§

DEBTORS. § CHAPTER11

§
EIN: 45-1144038; 68-0383568; 74- §
2729541; 20-3399903; 74-3023729; 38- §
3659257; 37-1441383; 27-2200110; 27- §
4254637 §

§
6500 RIVER PL. BLVD., BLDG. 2,#200 § J/O/N7 ADMIN/STRATION
AUSTIN, TEXAS 78730 §  REQUESTED

DEBTORS’ MOTION FOR ORDER
AUTHORIZING THE DEBTORS TO REJECT UNEXPIRED LEASE
(201 MISSION LEASE) EFFECTIVE NUNC PRO TUNC TO THE PETITION DATE

TO THE HONORABLE UNITED STATES BANKRUPTCY JUDGE:

COMES NOW UPH Holdings, Inc., (“UPH”), Pac-West Telecomm, Inc., (“Pac-West”),
Tex-Link Communications, Inc. (“Tex-Link™), UniPoint Holdings, Inc. (“UniPoint Holdings”),
UniPoint Enhanced Services, Inc. (“UniPoint Enhanced Services”), UniPoint Services, Inc.,
(“UniPoint Services”), nWire, LLC (“nWire”), and Peering Partners Communications, LLC
(“Peering Partners”) (collectively the “Debtors”), and file this their Motion for Order
Authorizing the Debtors to Reject Unexpired Lease (201 Mission Lease) Effective Nunc Pro
Tunc to the Petition Date (the “Motion to Reject”) pursuant to 11 U.S.C. § 365(a). In support,
the Debtors would show:

DOCUMINT NUMOES
01753 APR52

FPSC-COMMISSION CLERK
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1.
Jurisdiction And Venue

1. This Court has jurisdiction over the subject matter of the Motion pursuant to 28 U.S.C.
§§ 157 and 1334. Consideration of this Motion is a core proceeding under 28 U.S.C. §§ 157(b)(2)(A)
and (O). The relief requested in this Motion is sought pursuant to 11 U.S.C. §§ 105(a) and 365(a), and
Rule 6006 of the Federal Rules of Bankruptcy Procedure (“Bankruptcy Rules”).

I1.
Factual Background

2. On March 28, 2013 (the “Petition Date™), the Debtors commenced their cases under
Chapter 11 of Title 11 of the United States Code (the “Bankruptcy Code™). The Debtors continue to
operate their businesses and manage their property as debtors in possession pursuant to §§ 1107(a) and
1108 of the Bankruptcy Code. No trustee, examiner, or deditom’ committee has been appointed.

3. A description of the background of the Debtors and the events leading up to the filing
of the voluntary petitions by the Debtors, is provided in the Declaration of J. Michael Holloway in
Support of First Day Motions, which is incorporated herein by reference.

II1L.
Relief Requested

4, Pursuant to this Motion, the Debtors respectfully request entry of an order éuthorizing
the Debtors to reject the unexpired lease (“Lease”) identified in Exhibit “A.” The Debtors request that
the rejection of the Lease be authorized nunc pro tunc to the Petition Date.

5. The Debtor Pac-West entered into the Lease in December 2010 with CA-Mission
Street Limited Partnership (“CA-Mission”) for office space in a building, commonly known as
201 Mission (“Premises”), located at 201 Mission Street, San Francisco, California. On or prior to the
Petition Date, the Debtor Pac-West will have ceased operations at the Premises, vacated the Premises,

and surrendered possession and keys to the landlord. On or prior to the Petition Date, the Debtor
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Pac-West will no longer have a use for the Premises. Absent rejection of the Lease, pursuant to the
Lease, the Debtor Pac-West will continue to be obligated to pay rent for the remainder of the term of
the Lease, even though, as of the Petition Date, it will no longer be continuing operations at the
Premises and will have no other productive use for the Premises. The Lease provides for gradually
increasing monthly base rental payments, and the estimated cost of the payments for the remaining
term of the Lease is about $219,937.96. The Lease further provides that the Debtor Pac-West is
responsible for payment of additional amounts for taxes, utilities, insurance, monthly usage fees, and
other charges associated with the Lease. -

6. Pursuant to § 365(a) of the Bankruptcy Code, the Debtors may, subject to Court
approval, reject unexpired leases and executory contracts. Section 365(a) provides, in pertinent part,
that a debtor-in-possession “subject to the court’s approval, may assume or reject any executory
contract or unexpired lease of the debtor.” See NLRB v. Bildisco & Bildisco & Bildisco, 465 U.S. 513,
521 (1984). In determining whether the rejection of an unexpired lease or executory contract should
be authorized, courts apply the business judgment standard. See Orion Pictures Corp. v. Showtime
Networks, Inc. (In re Orion Pictures Corp.), 4 F3d 1095, 1099 (2d Cir. 1003); In re Pilgrim’s Pride
Corp., 403 B.R. 413 (Bankr. N.D. Tex. 2009). Courts agree that the business judgment standard is
satisfied when a debtor determines that such rejection will benefit the estate. See In re Ionosphere
Clubs, Inc., 100 B.R. 670, 673 (Bankr. S.D.N.Y. 1989).

7. In addition, bankruptcy courts are empowered to authorize retroactive rejection of an
executory contract or unexpired lease under § 365(a) of the Bankruptcy Code if the equities favor
retroactive rejection. See, e.g., Thinking Machines Corp. v. Mellon Financial Services Corp #1 (In re
Thinking Machines Corp.), 67 F.3d 1021, 1028 (1st Cir. 1995); Stonebriar Mall Ltd. P’ship v. CCI

Wireless, LLC (In re CCI Wireless, LLC), 297 B.R. 133, 138 (D. Colo. 2003).



13-10570-cag Doc#9 Filed 03/28/13 Entered 03/28/13 15:22:17 Main Document Pg 4 of 6

8. After careful review and due deliberation, the Debtors have determined in their
business judgment that the Lease is unnecessary to the continued operation of the Debtors’ businesses,
has no value to the estate, and should be rejected. As stated above, in considering their options with
respect to the Lease, the Debtors have determined that they no longer have a need to use the Premises,
and that there is no viable possibility other than rejection of the Lease. As a consequence, the Lease is
no longer of use to the Debtors, and the Debtors vacated the premises months ago. Moreover, the
Lease contains terms that are burdensome on the Debtors and have no residual value for the Debtors.
Additionally, the Debtors do not believe that it is in the estates’ best interest for the Debtors to spend
time, focus, and money on attempting to market the Lease in an attempt to sublease it, even if
permitted by the landlord. Accordingly, the purpose of the rejection requested herein is to reduce the
size and costs of the Debtors’ operations, in the most efficient and expeditious way, to promote their
successful reorganization. |

9. In the business judgment of the Debtors, the rejection of the Lease identified in
Exhibit “A” is in the Best interest of the Debtors, their creditors, all other parties in interest, and should
be approved. Through the rejection of the Lease, the Debtors will be relieved from paying rent, as
well as certain other costs, including taxes, utiliﬁes, insurance, monthly usage charges, and other
charges associated with the Lease. By rejecting the Lease as of the Petition Date, the Debtors will
avoid incurring unnecessary administrative charges that will provide no tangible benefit to the
Debtors’ estate. The resulting savings from the rejection of the Lease will increase the Debtors’ cash
flow and assist in managing their estates, further promoting their reorganization. Moreover, rejection
of the Lease effective as of the Petition Date is necessary and justified under the circumstances. As of

the Petition Date, the Debtor Pac-West will have vacated the Premises and surrendered possession and
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keys to the landlord. Thus, the Debtors believe that the nunc pro tunc rejection of the Lease as of the

Petition Date is in the best interest of the Debtérs’ estates, their creditors, and other parties in interest.
WHEREFORE, PREMISES CONSIDERED the Debtors pray that the rejection of the Lease

identified in the attached Exhibit “A” be approved, and that the Debtors have such other relief as is

just.

Dated: March 28, 2013.

Respectfully submitted,

JACKSON WALKER L.L.P.
100 Congress Ave., Suite 1100
Austin, Texas 78701

(512) 236-2000

(512) 236-2002 - FAX

By: /s/ Jennifer F. Wertz
Patricia B. Tomasco
State Bar No. 01797600
(512) 236-2076 - Direct Phone
(512) 691-4438 - Direct Fax
Email address: ptomasco@jw.com

Jennifer F. Wertz

State Bar No. 24072822

(512) 236-2247 - Direct Phone
(512) 391-2147 - Direct Fax
Email address: jwertz@jw.com

PROPOSED COUNSEL FOR
DEBTORS-IN-POSSESSION



http://jw.com
mailto:iwertz@iw.com
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CERTIFICATE OF SERVICE

I hereby certify that on the 28th day of March 2013, a true and correct copy of the
foregoing has been served either electronically or via United States mail, postage prepaid, or
facsimile to the following, and upon the parties listed on the attached.

US Trustee
903 San Jacinto Blvd., Room 230
Austin, Texas 78700

Stuart Komrower

Ilana Volkov

COLE, SCHOTZ, MEISEL, FORMAN & LLEONARD, P.A.
25 Main Street

Hackensack, New Jersey 07601

Jones Lang LaSalle Americas, Inc.
201 Mission Street, Suite 1960
San Francisco, CA 94105

Attn: General Manager

CA-Mission Street Limited Partnership
c/o LaSalle Investment Management, Inc.
200 E. Randolph Drive, 44th Floor
Chicago, IL. 60601

Shartsis Friese LLP

One Maritime Plaza, 18th Floor
San Francisco, CA 94111

ATTN: Jonathan M. Kennedy, Esq.

[s/ Jennifer F. Wertz
Jennifer F. Wertz

9081684v.1 142851/00001
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201 MISSION
SAN FRANCISCO, CALIFORNIA

OFFICE LEASE AGREEMENT"

CA-MISSION STREET LIMITED PARTNERSHIP, a Delaware limited partnership
(‘LANDLORD")

AND

PAC-WEST TELECOMM, INC., & California corporation
(“TENANT"}

EXHIBIT A
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OFFICE LEASE AGREEMENT

THIS OFFICE LEASE AGREEMENT (this:*Lease’) isientered-into as of December __,
2010, by and betwean CA-MISSION STREET LIMITED PARTNERSHIP, & Delaware limited:
partnership, (‘Landlord”) and PAC-WEST TELECOMM, INC., a Calffornid corporation
("Tenant”). The following exhibits and attachments are mcorporam into and made & material
part of this Lease: Exhibit A (Outline and Location of Premises), Exhibit B (Expenses, Taxes
and Insurance Expenses), ExhibitC (Space Plan), ExhibitD (Commencerient Letter),
Exhibit E (Building Rules and Regulations), and Exhibit F (Additional Provisions):

1. Basic Lease Information.

1.01 “Building™ shall mean the building located at 201 Mission Street, San Francisco,
California, commonly known as 201 Mission. “Rentable Square Footage of the
Building” is deemed to be 483,528 square feet.

1.02 “Premises” shall mean the area: shown on: ExhibitA to this Leas& The
Premises consists of a portion of the seventh (7th) floor known as Slite 720
The: *“Rentable Square Footage of the Premises” is deemed to be 4,111
square feet; calculated in accordance with the “Standard Method For Measuring:
Floor Area in Office Buildings™ approved June 7, 1986, by the American National
Standards Institlute and the Building Owners and Managers Assoclation:
International (ANSUBOMA Z65.1-1996) as interpreted and applied by Landlord's:
‘measurement firm to the Building, Landlord and Tenant stipulate and agree that
the: Rentable Square Footage:of the Building and the Rentable Square Faotage
of the: Premiseg:are correct.

1.03 *Base Rent”:

Annuaf Rate: Monthly
Period ‘ Per Square Foot Base Rent
Month 1*- Month 12 $28.00 __ $9,592.33
Month 13- Month 24 $29.00 . $9,934.92
Month 25 « Month 36 $30.00 $10,277.50
Monh 37 Month 48 | $31.00 $10,620.08

* If the Commencement Date is other than the first (1st) day of a calendar
frionth; “Month 1 shall be: the first full calendar morith of the Term plus any:
partial calendar month in which-Commencement Date occurs; and in the event
Month 1 is so deemed to include any partial calendar month, Tenant shall pay
the prorated amount of the monthly installment of Base Rent for such partial
calendar month on the Commencement Date

** Subject to'abatement pursuant to Section 4.02
1.04 “Tenaiit'’s Pro Rata Share™ 0.85%.
1.05 “Base Year” for Taxes (defined in Exhibit B): 2011; "Base Year” for Expenses:

(defined in Exhibit B); 2011; "Base Year" for Insurance Expenses {(defined in
Exhibit B 2011..

EXHIBIT A
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1.06 “Term™:

The: period commencing on the Commencement: Date (defined below) and,.
uniess terminated earlier in accordance with this Lease; ending on:the last day of
the forty-eighth (48th) full calendar month following the Commencement Date:
(the“Termination Date”); provided, however, if the Commencement Date occurs
an the first (1st) day of a calendar month, then the Termination Date shall be the
date immediately preceding the fourth (4th) anniversary of the Commencement
Date. The “Commencement Date” shall be the later of:. (i) February 1, 2011, or
(il) the date on'which the Landiord Work (defined in Section 1. 15)is: Substanuaﬂy
Complete (défined in Section 3).

1.07 “Parking Rights": None.

1.08 [INTENTIONALLY OMITTED]
1.08 Sectmty ﬁeposit’ $21,240.00.
1.10 !

1.11 “Brokers™: Jones Lang LaSalle; representing Landlord, and CB Richard Ellis
representing Tenant.

1.12 “Permitted Use™: Gerieral office and administrative use.
143 “Notice Address(es)" |

Lang LaSalle Americas, lnc.  Prior to the Commencement Date:

201 Mission Street, Sulte 1960 |
San Francisco, California 94105 4210 Coronado Avenue
Atin: General Manager Stackton, California 95204
sty Fromand after the Commencement Date:
CA-Missian Street Limited 4210 Coronado Avenue:

Parinership Stockton, California: 9520&;
c/o LaSalle Investment

Managa:mmt, Inc
200 E Randolph Dr., 44th Floor With a copy to;
Chicage, IL 60801
Attn: John: Minahan
With a copy to: 2800 SunTrust Plaza

. ) Aflanta, Georgia 30308
Shartsis Friese LLP » Attn: ‘Robert H. Tumer (i, Esq.
One Maritime Plaza, 18th Floor

San Francisco, Califomia- 94111
Atin: Jonathan M. Kennedy, Esq.

EXHIBIT A
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Rent Payments: Rent shall be payable to “CA-Mission Street Limited Partriership”
at the following address;

CA-Mission Street Limited Partnership
Jones Lang LaSalle Americas as Agent
39481 Treasury Center

Chicago, IL. 60694-8400

1.14 “Business Day(s)" are:Manday through Friday of each week, exclusive:of New'
Year's: Day, Presidents: Day,: Memorial Day, Indepmdenc& Day, Labor Day,
Thanksgiving Day and Christmas Day (‘Holldays’). Landlord may designate
additional Halidays that are commonly recognized by other office buiidings in the
area where the Building s located. *Building Service Hours® are 7:00 A.M. fo
6:00 P.M. on Business:Days and 9:00 A.M.10 1:00 P.M. on Saturdays:

1.15 “Landlord Work” means the following work that Landlord is obligated to perform
in'the Premises; at its sole cost and expense, at the locations (if ‘applicable to a
specific Iowuon} identified in the Space Plan:

Install plenum-exhaust fan in the telecommunications closef;
Refurbishiéntry doorto Premises;

Install a dishwasher in kitchien including associated mill work;

Install additional electrical which shall consist of. two (2) new electrical
whips in open area; wo (2) new duplex outlets in one private office; two
(2) teledata in one office; one (1) new quad outlet in reception:ares; one
(1) new teledata. port in reception area; conversion of cne: (1) floor
monument to' an electrical whip; adding one (1) floor monument with
teledata port to- main conference room;

. New base coat of paint throughout suite; ten (10} acceht walls-to be
painted in one of three accent colors chosen by Tenant

. o9 ®

1.16 “Property” means the: Building and the parcel(s) of land on which it is located
and, at Landiord’s discretion; the parking facilities:and other improvements, if
any, serving the Building and the parcel(s) of land on which they are located.

2. Lease Grant.

The Premises are hereby leased to Tenant from Landlord for the: Term, together with the
right to:use any portions of the Property that are designated by Landlord for the.common use of
tenants and others'(the *Common Areas"), subject to the terms and conditions of this Lease:

3. Possession.

3.01 Subject to any matters identified by Tenant in writing to Landlord on or before the:
Commencement Date, together with any punch-list items in connection with the Landlord Work:
identified in writing: and delivered to Landiord within thirty (30) days: following the
Commencement Date, Tenant acknowledges that it s leasing the Premises in *as-is, where is”
condition, without any abligation on the:part of Landlord to make or pay for any improvements:
therein; except to the extent of the: Landlord Worl: The Landlord Work shall be deemed to be:

EXHIBIT A
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“Substantlally Complete” on the date that all Landiord Work has been performed; othier than
any details of construction, mechanical adjustment or any other similar matter, the non-
completion of which does not materially interfere with Tenant's use of the Premises, If Landlord
is delayed in the performance of the Landlord Work as a result of the acts or-omissions of
Tenant, the Tenant Related Parties (defined in Section 13} or their respective contractors or
vendors, including, without limitation, changes requested by Tenant to approved plans,
Tenant's failure to comply with any of its obligations under this Lease or Tenant's specifications:
of any materials or equipment with long lead times (each a “Tenant Delay’), the Landlord Work:
shall be deemed to be Substantially Complete o the date that Landlord could reasonably have:
been expected to Substantially Complete the: Landlord Work absent any Tenant Delay.
Landlord’s failure to Substantially Complete the applicable portion of the. Landlord Work by any
estimated ‘Commencement Date shall not be a default by Landlord or otherwise render
Landlord fiable for damages.. Promptly after the determination of the: Commencement Date,
Landlord and Tenant shall execute and deliver a letter in the form allached as Exhibit D (the:
“Commencement Letter”). Tenant's failure to execute and retum the Commencement Letter,;
or'to pravide written objection to the statements contained in the Commencement Letter, within
ten (10 days after the date of the Commencement Letter shail be deemed an: approval by
Tenant of the statements contained therein.

3.02 Subject to Landiord's obligatiors to perform the Landlord Work, and further subject to
the conditions stated in the first sentenice of Section 3. 01, mmm are accepted by Tenant:
in "as is™ condition and canfiguration without any repre 8- or warranties by Landiord. By
taking possession of the Premises, Tenant agrees that the Premises are in good order and
satisfactory condition. ‘Subject to the foregoing, no representation or watranty, express or
implied, has: been made by Landlord: with respect to any matter whatsoever, including the:
condition of the Premises or the Building, the suitability of the: Premises or the Building for
Tenant's particular use, or any other conditions that may affect Tenant's use and enjoyment of
the Premises or the Building. No rights to any view or to light or air over the Building or any:
other property; whether belonging to- Landlord or any othér person; are granted to Tenant by
this Lease.. Landlord shail not be-liable for a failure to deliver possession of the Premises or
anyother space due ta the holdover or unlawful possession of such space by ancther party,
provided, however, Landlord shall use wmmemnaﬁy reasonable efforts to oblain *
any such space. Except as-otherwise provided in this:Lease, Tenant shall not be permitted to-
take: pe?sasaim of or-enter the Premises prior to the Commencement Date without Landlord's:
permission.

3.03 Subject to the terms and conditions of this Lease including, without limitation,
Section 13, and provided Landlord has received the pre-paid Base Rent required by Section
4,01 below, the Security Deposit and all evidence of insurance coverage required hereunder,
Tenant, at Tenant's sole risk, shall be permitted to enter the Premises from and after the date:
that Is twentysone (21) days prior to the date that Landlord reasonably anticipates to be-the:
Commencement Date, solely for the purpose:of installing furniture; fixtures and equipmeﬂt in
the Premises: Landlord may withdraw such permission for Tenant to enter the Premises prior:
to the Commencerment Date at-any timethat Landlord reasonably determines that such: gmry by
Tenant is causing a dangerous situation for Landlord; Tenant, Tenants vendors and.
contractors-or other terants in the Building. Such early entry shall be subject to all the:terms
and provisions. of this Lease other than Tenant's obligation to pay Rent during such eary:
access period, except for the cost of services requested by Tenant (e.g., after hours HVAC:
servics, eftar hours security, elc), unless Tenant commences business operations in the:
Premises duzing such early access period. If Tenant commences business operations in the

EXHIBIT A
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Premises; then the Comimencement Date shall be deemed to have occured on the date that:

4. Rent.

4.01 From-and after the Commencement Date, Tenant shall pay:Landlord, without any
setoff or deduction, unless expressly set forth in this Lease, all Base Rent and Additional Rent
due for the Term: (collectively referred to as “Rent’). ‘“Additional Rent” means all sumis:
{exclusive of Base Rent) that Tenant is:required to pay Landlord underthis Lease. Tenantshall
pay and be liable: for ali rental, sales and use taxes (but excluding: income taxes), if any,
imposed upon or measured by Rent: Base Rent and recurring monthly charges of Additional
Rent shall be due and payable in advance on the: fitst day of each calendar month without:
notice or demand, provided that the installment of Base Rent for the fifth (5th) full calendar
month shall be payable upon the execution of this Lease by Tenant. Al othier items of Rent
shall be due and payable:by Tenant on or before thirty (30) days after billing by Landlord. Rent
shall be:made payable to the entity, and sentto the address; that Landlord designates in writing
and shall be'made by good and sufficient check or by other means acceptable to Landlord.
Landlord may return to Tenant, at:any time within fifteen (15} days after-receiving same; any:
payment of Rent (a) made following any Default (imespective: of whether Landlord has:

: xer y)i or (b) that is less than the amotnt'due.. Each such:
’retumed payment W \ather made by returning Tenant's actual check, or by issuing & refund in:
the event Tenant's:check was deposited) shall be conclusively presumed not to have been
received or approved by Landlord. If Tenant does not pay any Rent when due hereunder,
Tenant shall pay Landford an administration fee in the: amount of five: percent (5%) of the: past
due amount. In addition, past due Rent shall accrue interest at a rate aqual to the lesser of ():
twelves percent (12%) per annum or (ii) the maximum legal rate, and Tenant shall pay Landiord
a fee for any checks returned by Tenant's bank for any reason. To ascertain whether any:
interest payable exceeds the legal limits: imposed, any non-principal payment: (including the:
administration fee) shall be considered to the extent permitted by Law to be an expense or a
fee, pmmium or penally; rather than interest Landlord's: -acceptance of less than the correct
amount:of Rent shall be considered a payment on account of the oldest obligation due from.
Tenant hereunder, then to any current Rent then:due hereunder; notwithstanding any statement
to the contrary oontainad on or accompanying any such payment frony Tenant. Rent for any:
partial month during the Term shall ba prorated. No endorsement or statement ona check or:
letter accompanying payment shall be considered an accord and satisfaction: Any such partial
payment shall be treated as a payment onaccount, and Landiord may accept such payment
without prejudice to Landlord's right ta recover ‘any balance due or to pursue any other remedy
permitted by this Lease:. Accordingly, Tenant hereby waives the provisions of California
Uniform Commercial Code: §3311 (and any similar- Law that would permit an accord and.
satisfaction contrary to the provisions of this Saction4.01). No:payment, receipt or acceptance:
of Rent following (a} any Default; (b} the: commencement of any action:against Tenant; (¢}
termination of this Lease or the entry of judgment ‘against Tenant for possession ‘of the:
Premisas; or (d) the exercise of any other remedy by Landiord, shall cure the Default; reinstate:
the Lease; grant any relief from forfeiture; continue or extend the Tenm, of otherwise afféct or
constitute a walver of Landlord's right to-or exercise of any remedy, including Landlord's right o
terminate the Lease: and recover possession of the Premises; provided, however, the: full
payment of all amounts required to cure any monetary Default shall operate to cure said Default
if paid within the time period provided under this Lease. Tenant acknowledges and agrees that
the foregoing constitutes actual notice to Tenant of the provisions: of California Code of Civil

EXHIBIT A
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Procedure §1161.1(c). Tenant's covenant to-pay Rent is independent of every other covenant:
inthis Lease:

4.02. Notwithstanding Section 4.01 above to the contrary, so long as Tenant is not in
Default under any-term of this Lease, Tenant shall be entitled to an abatement of Base Rent for
the initial four (4) full calendar months of the Term (the "Abatement Period”). The total amount
of Base Rent abated during the Abatement Period Is referred to herein-as the ‘Abated Rent”. If
Tenant is in Default at any time:during the Term, (a) at: Landlord's option, the: unamortized
portion-of all Abated Rent credited to Tenant prior to the occurrence of the Default (assuming:
amortization on a straight line basis over the period of the Term) shall become due and payable:
to Landlord; and (b) if the Default cccurs: prior to the: expiration of the Abatement Period, there:
will ba. mﬂmﬁer abatement of Base Rent pursuant ta this Section 4.02;. No such recapture by
Landlord of the-Abated Rent pursuant to clause (a) above shall constitute a waiver of any:
Default of Tenant or any election of remedies by Landlord.

4036 Tenant shall pay Tenant's Pro Rata Share of Taxes, Insurance Expenses and
Expenses.inaccordance with Exhibit B of this Lease.

5. Compliance with Laws; Use.

The Premigés shall be used forthe Permitted Use and for no other use whatsoever. Tenant
shall comply with all statutes, cem ordinances, orders, rules and regulations of any municipal
or:governmental entity whether in effect now or later; including tha Americans with Disabilities
Act (Law(s)’), regarding the operation of Tenant's: business and the use, condition,
configuration: and occupancy of the: Premises,. and except o the extent of any compliance:
triggered by Tenant or its officers; directors, partners, employees; ‘contractors or invitees,.
Landlord shall comply with Title il of the Americans with Disabilties Act with respect to the:
Commorr Areas of the Building.. In addition; Tenant shall, at its sole cost and expense; promptly-
comply with any Laws that. relaté to the “Base Building” (defined below), but only to the extent:
fns are triggered by Tenant's use of the Premises; other than for géneral office’
use, or Alterations or improvements in the: Premises performed or requested by Tenant. “Base:
B?mld‘ing* ‘shall include the structural portions of the Building. the public:restrooms and the:
Building imechanical, electrical and plumbing systems: and equipment located in the intemal.
core of the Building on the: floor or floors on” whilch' the: Premises are located. Tenant shall
promptly provide Landlord with copies of any notices- it receives regarding an alleged violation'
of Law in: connection with: Tenant's use or occupancy of the Premises. Tenant shall not exceed’
the standard density limit for the Building, Tenant shall comply with the rules and regulations of
the Building attached as Exhibit E and such other reasonable rules and regulations adopted by
Landlord from time-to time, including rules. and reguiations for-the performance of Alterations:
(defined in Section 9.03). Landkmi, atits sole-cost and expense (except to the extent properly:
included in Expenses}; shall ba responsible for correcting any violations of applicable Laws'
(including Title il of the. Americans with Disabiliies: Act) with respect 1o the Premises and the:
Common Areas of the: Building, provided that Landlord’s obligation with respect to the Premises:
shall be limited to violations that arise-out of the Landlord Work and/or the condition of the:
Premises prior to the construction of the Tenant Improvements and the installation of any
fumiture; equipment and other personal property of Tenant. Notwithstanding the foregoing,
'Landﬁord shall have the right to contest any al!aged viclation in good faith; ineluding, withaut
v the right to apply for and obtair' a waiver or deferment of' camp&iame, the right to
efanses alléwed by Law'and the right to appeal any‘ésa‘éi

sions, judgments or
sllest extent permitted by Law. Nofwithstanding the. foregoing, Tenant, not
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Landlord,. shall be responsible for the correction of any violations that arise out of or in
connection with the specmc nature of Tenant's business in the Premises (other than general
office use); the acts or omissions of Tenant, its agents, emptoyees or-contractors, Tenant‘s
arrangement of any furniture, equipment or ‘other property in the Premises, any repairs,
alterations, additions or improvements performed by or on behalf of Tenant ‘and any design or
configuration of the Premises specifically requested by Tenant.

6. Security for Lease.

6.01 The Security Deposit in the form of cash shall be delivered to Landlord upon:the:
execution of this Lease: by Tenant and held by Landlord without fiability. for interest (unless:
requued by Law) as-security for the performance of Tenant's obligations. The Security Deposit
is:not an-advance payment of Rent or a measure of damages. Landlord may from time to time:
and without prejudica to any other remedy provided in this Lease or by Law; use:allora portion:
of the Security Deposit to the extent necessary to satisfy past.due Rent or to satisfy any other
loss or damage resulting from Tenant's breach under this Lease.: If Landlord uses any portion
of the Security Deposit, Tenant, within ten (10) days after demand, shall restore the Security:
Deposit to its original amount. Landlord shall retumn any: unapplied portion- of the Security:
Deposit to Tenant within forty-five (45) days: after the later to occur of: (a)'determination of the:
final Rent due from Tenant: or (b) the later to.occur of the Termination Date or the date Tenant
surrenders the Premises to Landlord in:-compliance with Section 25. Landlord may assign the
Security Deposit to @ successor or transferee and, following the assignment; Landlord shall
have no: further liability for the return of the Security Deposit. Landlord shall not be: required to:
keep the Security Deposit separate from its other accounts. Tenant herehy ‘waives the:
provisions of Section 1850.7 of the California Civil Code; orany similar or successor Laws now.
or hereafter in effect..

6.02 Upon. wrilten request by ‘Tenant, the Security Deposit shall be reduced to:
$10,620.00 ‘on. the :second (2nd) -anniversary of the expiration ‘of the: Abaterent Period,
provided that(1):no Default exists on the date Tenant delivers written request pursuant hereto.
or the: date of the praposed reduction, (2) no Default has previously existed, and (3) no event
s as of the date Tenant delivers. written: request pursuant hereto or-the date of the
proposed reduction which, with nofice and the passage of time, or bath, would constitute =
Default: Natwnhstandmg the foregoing pmvisions of this Section 6.02:ta the contrary, i, after
any reduction in the Security Deposit, Tenant is in uncured Default, at Landlord’s option, the:
Security Deposit shall be reinstated to the initial ‘amount described in the Section 1.09 above;
and Tenant's fallure to so:reinstate the Security:Deposit within ten (10) days after notice fromr
Landiord shall constitute:an additional Default hereunder; without the negessity of notice or the
passage of grace periods.

7. Bullding Services.

7.01 Landlord shall furnish Tenant with the following services: (a) water for usa inthe Base:
Building lavatories; (b) customary heat and air conditioning in season during Building Service
Hours, aithough (i) Tenant shall have the right to receiva HVAC service during Hours other than
Building Service Hours by paying Landlord’s then standard charge for additional HVAC service
and providing such pnsar notice as is reasonably specified by Landlord (Landlord’s charge for
additional HVAC service shall be based on'a minimum of four (4).hours of usage), and (i) if
‘Tenant s permitted ta connect any supplemental HVAC units {o the: Building's condenser water
loop or chilled water line, such permission shall be conditioned upan Landlord having adequate
excess capacity from time o time and such connection and use shall be subject to Landlord's
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reasonable approval and reasonable restiictions imposed by Landlord,-and Landlord shall have:

the right to charge Tenant a connection fee andior & monthly usage fee, as reasonably

determined hy Landlord; (c) standard janitorial service on Business Days; (d) elevator service;
(e) electricity in accordance with the terms and conditions it Section 7.02; (f) access to the
Building for Tenant and ifs: employees twenty-four (24) hours per day/7 days per week; sub;ect

to the terms of this Lease and such protective services or monitoring systems; if any, as
Landlord may reasonably impose, including, ‘without limitation; sign-in procedures andfsw

presentation: of identification cards; and (g)such other services as Landlord reasonably
determines are necessary. or appropriate for the Property. If Landlord, at Tenant's request,
provides any services which are not Landlord’s express obligation underth% Lease, including,

‘without limitation, any repairs which are Tenant's responsibility pursuant to Section 9 ‘below,;
‘Tenant shall pay Landlord, or such other party designated by Landlord, the cost of providing

such service plus a reasonable:administrative charge:
7.02 Electricity used by Tenant in the: Premises shall be: paid for by Tenant through:

Inclusion in Expenses (except as provided for excess usage). Without the consent of Landlord,.
‘Tenant's use of electrical. service shall not'exceed Building standard usage, per square foot, as
‘reasonably determined by Landlord, based upon the Building standard electrical design load..

Landlord shall have the right to measure electrical usage by commonly accepted methods,
including the installation of measuring devices such as submeters and check meters. If it'is
determined that Tenant is:using electricity in such quantities or during such periods as to cause
the total cost of Tenant's. electrical usage, on a monthly, per-rentable-square-foot basis; to
materially exceed that which Landford reasonably deems: to be standard for the Building,.
Tenant shall pay Landlord Additional Rent for the: cost of such excess electrical usage and, if
applicable; for the cost of purchasing ancimstaﬂmg the measugiug device(s).

7.03. Landlord’s failure to furnish, of any interruption; diminishment or termination of
services due to the application of Laws; the failure of any equipment, the perfermance of
maintenance, repairs, smprwements or alterations, utility interruptions or the occurrence of an
event of Force Majeure: (defined in- Sectien 26.03) (collectively a “Service Failuro‘) shall not
render Landlord fiable: to Tenant, constitute a constructive eviction: of Tenant, give rise to an
abatement of Rent, nor relieve Tenant from the obligation 1o fulfill any covenant or agreement.
However; if the Premises, or a material portion of the Premises, are made untenantable fora
pericd in excess of five (5) consecutive Business Days as a result of a Service Failure that is
reasonably withint the control of Landlord to-correct; then Tenant, as its sole remedy, shall be
entitled to: receive: an abatement of Rent payable hereunder during the period beginning on the
sixth (6th} consecutive Business: Day of the Service Failure and ending on the day the service
has been restored. If the entire Premises: have not been rendered untenantable by the Service
Fallure, the amount-of abatement shall be equitably prorated.

8. Leasehold Improvements.

All improverments in and to the Premises, mcluding any Alterations (defined in Section: 9.03)
(collectively, “Leasehold Improvements®) shall remain upon the Premises at the end of the
Term without: oompensaﬁan to Tenant, that Tenant, at its expense, shall remove any
Cable (defined in Section9.01 below); addition, Landlord, by written notice to Tenant at least
30 days prior to the Termination Date, may require Tenant, at Tenant's expense, to remove any

Alterations: (the Cable ‘and such other items collectively are referred to' as “Required

Removables’), but shall riot require Tenant to remove any improvements or other work
{including, without limitation, painting and carpeting) that were pait of the Landlord Work;
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Landlord acknowledges and agrees that for the purposes: hereof no part of the Landlord Work:
shall constitute a Required Removable. Required Removables shall include, without limitation;

internal stairways, raised floors, personal baths and showers, vaults; stippleémental HVAC units'
(and associated mechanical infrastructure), rolling file systems and structural alterations and’
modifications and specialized non-standard office improvements (game room, bowiing alley,
efc.). Notwithstanding the foregoing, Tenant, at the time: it requests approval for a proposed
‘Alteration; including any: initial Alterations: or Landlord Work, may request in-writing that Landiord
advusa'i‘enant whether the improvement is a Required Removable. Within 10 days after receipt.
of Tenant's request, Landm shau advise Tenant in wriing as to which: portions of the proposed
Alterations or other impr g are Required Removablgs: Réqucre:d Removables shall be:
removed by Tenant before the Termination Date. Tenant shall repair damage caused by the:
installation or removal of Required Removables.. If Tenant fails to perform its obligations in a
timely manner, Landlord may perform such work at Tenant's expense.

9, Repairs and Alterations..

9.01 Tenant, at its sole cost:and expense, shall perform all maintenance and repairs to the:
Premises: that are: not Landlord’s express responsibility ‘under this Lease, and keep the
Premises in §ood condition and répair; reasonable wearand tear excepted. Fenant's repairand
maintenance obligations include, without limitation; repairs to! (a)floor covering; (b) interior
partitions; (c) doors; (d) the interior side of demising walls; (e) Alterations (described: in
Section 9.03); (f) supplemental air ceﬂditiming units, kitchens, including hot water heaters;
plumbing, and similar faciities: exclusively serving Tenant whether such items are installed by
Tenant or are currently existing in the: Premises; and (g} electronic, fiber; phone and data:
cabling ‘and related equipment that is: installed by ‘or for the exclusive benefit of Tenant
(coﬂecﬁvely “Cable”). All repairs and other work per sd by Tenant or its contractors;.
including that involving Cable, shall be subject to the tarms of Section 9.03 below: If Tenant
fails to make-any repairs fo the Premises: for more than fifteen (15) days after nofice from
Landlord (although notice shall not be required in an emergency), Landlord may make- the:
repairs, and, within: thirty (30} days-after Landlord's demand, Tenant shall pay the reasonable:
cost of the repairs, together with an administrative charge in an-amount equal to ten percent
(10%] of the cost of the repairs.

9.02 Landlord shall keep and maintain in good repair and working order and perform
maintenance upon the: (a) structural elements of the Building; (b) mechanical (including HVAC),
elecirical, plumbing and fireflife safety systems. serving the Building in general; (c) Common
Areas; (d) roof of the Building; (e) exterior windows of the Building; and (f) elevators sérving the!
Building.. Landletd@ shall promptly make repairs for which Landlord is responsible. Tenant
hereby waives :any and all rights under and benefits: of subsection'1 of Section 1932, and
gactiag ::41 and 1942 of the:California Civil Code; or any similar or successor Laws now or

erea effect:

903 Tenant shall not make alterations, repairs; additions or improvements or install any
Cable (collectively referred o as ‘Alterations”) without first obtaining the written consent of
,Landbrd in: each instance; which consent shall not be unreasanably withheld or delayed.
However; Landlord's consent shall not be required for any Alferation that safisfies all of the
following criteria: (a: “Cosmetic Alteration®): (a) is of a cosmetic nature such as painting,,
wallpapering, hanging pictures and installing carpeting; (b} is not visible from.the exterior of the:
Premises or Building; (c) wilt not affect the Basa Building (defined in Section 5); (d) does not
require work to be performed inside the walls or above the ceiling of the Premises, and (e) is
less than $50,000.00, Cosmeltic Alterations shall be subject to all the: othe¥ provisions of this
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Section 9.03. Prior to starting any work, Tenant shall fumnish Landlord with detailed plans and
specifications (which shall ‘be in CAD format if requested by Landlord) prepared by a duly
licensed architect or engineer; names of contractors reasonably acceptable to Landlord
(pravided that Landlord may designate specific contractors with respect to Base Building and
vertical Cable; as may be described more fully below); required permits and -approvals;
evidence of contractor's and subconiractor's insurance: in amounts reasonably required by
Landlord and naming Landiord and:the-managing agent for the Building. (or any successor(s)):
as ‘additional insureds; and any security’ for performance in amounts reasonably required by
Landlord. Landlord may designate specifié contractors with respect to oversight, installation,
repair, connection to, and removal of vertical Cable.: All Cable shall be cléarly marked with
adhesive plastic labels (or plastic tags attached to such Cable with wire) to show Tenant's
name, suite number, and the purpose of such Cable (i) every 6 faet outside the Premises
(specifically including; but not limited to, the electrical room risers and any Common Areas); and
(ii) at the termination poini(s) of such Cable.. Changes to the plans and: spectﬁcattons must also
be submitted to Landlord for ifs approval. Alterations shall be constructed in a good and
workmaniike manner using materials of a quality reasonably approved by Landlord, and Tenant:
shall ensure that no Alteration impairs. any Building system or Landlord's ability to perform its
obligations hereunder. Landlord's consent shall be deemed to have been reasonably withheld if
the proposed Alterations could (a} affect any structural component of the Building; (b) be visible
from-or otherwise affect any portion of the: Buﬂémg other than the interior of the Premises; (c)
affact any Base Building systems; (d) result in:Landlord being required under any Laws to:
perform any work that Landlord could oth 3 avoid or defer; () result in an increase in the:
demand for utilities or services that Landibm is required to provide {whetherto Tenant orto any
other tenant in the Buﬂdfng}, (f) cause:ar increase in any Insurance: Expenses; (g) result in the:
disturbance or exposure of, or'damage 10, any ACM or other Hazardous Material (defined
below); or (h) violate or result in-a violation of any Law, Rula or requirement under this Lease..
Tenant shall reimburse Landlord for any sums paid by Laridlord for third paity examination of
Tenant's plans for non-Casmetic Alterations. In-addition, Tenant shall pay Landlord a fee for
Landlord’s: aversight and coordination of any non-Cosmetic Alterations equal to five percent’
(5%) of the cost of the Alterations, Landiord may, In the exercise of its reasonable discretion,
require: @ deposit of its estimated fees in advance of performing any review. Neither the:

payment of any such fees or costs, nar the monitoring, administration or control by Landlord of
an*f contractor or any parl of the Alterations shall be déemied to constituie any express or
implied warranty or representation that any Alteration was properly designed or constructed, nor
shall it create any liability on the part of Landlord. Upon completion, Tenant shall furnish "ag-
built” plans (in CAD format; if requested by Landlord) for non-Casmetic Altsrations, completion;
affidavits and full and final waivers of lien.. Landlord's approval of an Alteration shall not be:
deemed a representation by Landlord that the Alteration complies with Law: Upon-substantial
compteﬁan of any Alteration, Tenant shall (a) cause a timely notice of compmlon to be
recorded in the Office: of the: Recorder of the county in: which the Building is located, In
accordance with nia Civil Code §3093 or any successor statute; and (b) deliver to
Landlord evidence payment and unconditional final lien waivers for all labor, seivices and
.materials fumished ivconnection therewith.

10. Entry by Landlord..

Landlord may enter the Premises to-inspect, show or clean the Premises or to perform or
facilitate the performm of repairs, alterations or additions to the Premises or any portion of
the Building. Except in emergencies.of to provide Building services, Landlord shall provide:
Tenant with ‘prior vérbal notice of entry and shall use reasonable efforts to minimize any
interference with Tenant's'use of the Premises. If nécessary, and upon written notice to Tenant

{02
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(except in the case of an emergency in which event no notice shall be required), Landlord may
temporarily close alior a parﬁon of the Premises to perform repairs; alterations and additions.
However, except in emergencies, Landlord shall not close the Premises if the work can'
reasonably be completed on weekends and after Building Service Hours: Provided Landlord
complies with the notice requirements of this Section 10, entry by Landiord shall not constitute a:
constructive eviction or entitle: Tenant to an abatement or reduction-of Rent,

41. Assighment and Subletting:

11.01 Tenant shall not assign; sublease, transfer or encumber any interest in this Lease or
allow any third party to use any portion of the Premises (colectively or individually, a
“Transfer’) without the prior writfen consent of Landlord;, which consent shall not be
unreasonably:withheld, conditioned or de!ayeé if Landlord does not exercise its frecapture rights.
under Section11.02. Without limitation, it is agreed that Landlord's consent shall not be:
considered mraamnably withheld if the proposed transferee isa gavemmentai entity or-an
occupant’ of the Building or if the: proposed transferee; whether-or riol an occupant of the
Building, is engaged in written negotiations or proposals with: Landlord regarding the leasing of
space within the Building: .If the entity(ies) which directly or indirectly controls the voting
shares/rights of Tenant (ofher than through the ownership of vofing securities listed on a
recognized securities exchange) changes at any time, such change of ownership or control
shall constitute a Transfer. Tenant hereby waives the provisions of Section 1995.310 of the
California Civil Code, or any snmi[a? ‘or successor Laws, now or-hereafter in effect, and all other
remedies; including, without limitatian; any right at lawor equity to terminate this Lease; on its:
own behalf and, to the extent permiited under all applicable Laws, on behalf of the proposed
transferee. Any Transfer in violatioh of this Section shall; at Landlord's option, be deemed a
Default by Tenant as described irSection 18, and shall be voidable by Landlord. in no event
shall any Transfer, including a Permitted Transfer, release or relieve Tenant from any obligation:
under-this: Lease, and Tenant shall remain primarily liable for the performance of the tenant's
obligations under this Lease, as amended from time ta time.

11.02 Tenant shall provide: Landlord with financial statements (prepared in accordance with
generally accepted accounting an"smiptas), a reasanably determined calculation of excess ren{s
(described in Section 11.03 below) and company information for the proposed transferee (or, in
‘the case of a change of bwner it control, for thé proposed new controlling entity(ies)). a
fully executed copy of the asmgnmant; subiease or omer--msfer ﬁecumentaﬁm and
such other Information as:Landl ably: i
after receipt of the required inform: ICHN 5 :
the: Transfer by execution: of 2 aansmt agreement in a fmm reasonahly desig;!ated by
Landlord; (b) reasonably refuse to:consent to the: Transfer-In- writing; or (c} in the-event of an
_assignment of this Lease or stxhﬁetﬁng ‘of more: than twenty percent (20%) of the: Rentable
‘Square’ Footage of the: Pri s, recapture the: portion of the Premises that Tenant is
‘proposing to Transfer, If Landiord exéfdsas ite right to recapture, this Lisase shall automatically
be amended (or terminated if the entife Premises is being assigned or sublet) to delete the
applicable portion of the: Premises effective on the: proposed effective date of tha: Transfer,
although Landlord may require: Tenant to execute a reasonable amendment or other document
reflecting such: reduction: or termination.. Concurrently with Tenant's request for a proposed
Transfer, Tenant shall pay Landlord & review fee of $1,500.00 for Landlord's review of any
requested Transfer; regardiess of whether consent is granted, and thereafter Tenant shall be
obligated to pay all reasonablé costs incurred by Landlord In preparing the documents forany
requested Transfer, including but not limited to Landiord's attomeys’ fees.

11
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11.03 Tenant shall pay Landlord fifty percent (50%) of all rent and other consideration
which Tenant receives as a result of ‘a Transfer that is in excess of the Rent payable to
Landlord for the portion of the Premises and Terin covered by the Transfer. Tenant shall pay:
Landlord for Landlord's sham of the excess within thirty (30) days after Tenant's receipt of the
excess, In determining the excess due Landlord, Tenant may deduct from the excess, ah a
straight-line’ basis, the: following reasonable “and customary expenses directly incurred by
Tenant attributable to the Transfer: commercially reasonable atiomeys' fees and brokerage:
commissions..

11.04. Notwithstanding anything to the contrary contained in this Section 11, neither Tenant
norany other person having a right to possess, use, or-occupy (for convenience, wllectivaiy
referred to in this subsection as "Use’) the Premises shall enter into any léase, sublease,
license, concession or other agreement for Use of all or any port:an of the Premises: which
provides for rental or other payment for such Use based, in whole orin patt, on the net income
or profits derived by any: person: that leases, possesses, Uses; or occupies all or any portion of
the Premises (other than an amount based on a fixed percentage or percentages of receipts or
sales), and any such purported lease, subleass, license, concession: or other agreement shalf
be-absolutely void and ineffective as a transfer of any right or interest in the Use of all orany
part-of thie Premises,

11.05 If this Lease is assigned; whether or not in violation of the pravisioris. of this:Lease;,
Landlord may elect to collect Rent di‘recﬂy from the assignee. If the Premises or any: part
thereof is sublet or used-or occupied by anyone other than Tenant, whether or not ifi violation of
this Lease, Landlord may, afer any Default(s) by Tenant (or if Tenant becomes insolvent),
collect from the subtenant or ocoupant all amounts due from such party to Tenant. Tenant
hereby authorizes and directs:any assignee or subtenant (a “Transferee”) fo make payments of
rent or other consideration directly to Landlord upon receipt of sny notice:from Landlord
requesting such action.. Landlord may apply all such-amounts collected to Rent due or coming
due hereunder, and no such collection or application shalt be ‘deemed a waiver of any of
Landlord’s rights: or remedies: hereunder, or the acceptance by Landlord of such party as a
permitted Transferee, or the release of Tenant or any Guarantor from any of its obligations
under-or in connection with this Lease. The consent by Landlord to any Transfer shall not
relieve: Tenant from obtaining the express written consent. of Landlord to any other Transfer..
The listing ‘of any name other than that of Tenant on:any door of the Premises or on any
directory or in any elevator in the Building, or otherwise; or the acceptance of Rent for the:
brthan Tenam: shall not aperate to vest in the persan 50 named

substitute for, nrvany wawer of any consent of Landlord "requm ‘under this Sectfun‘:i 1. o

11.08 So long as Tenant is not entenng into: the: Permitted Transfer for the pumaaa of
avoiding or otherwise circumventing the remaining terms of this Article: 11, Tenant may assign:
its entire interest under this Lease, without the consent of Landlord, to (i) an affiliate, subsidiary,.
or parent of Tenant, or a corporation; partniership or other legal entity wholly owned by Tenant
(collectively, an “Affillated Party"); of (i} & successor to Tenant by purchase, merger,
consolidation or reorganization; provided that all of the: fallowing conditions are satisfied (each
such Transfer a “Permitted Transfer”): (1) Tenant is not in Default; (2) Tenant gives Landlord
writien notice at least thirty (30) days prior to: the: effective date: of the proposed: Permitted
Transfer; and (3) with: respect 1o a purchase; merger, consolidation or reorganization:or any:
Permitted Transfer which’ results in Tenant ceasing to exist as a separate legal ‘entity, (a)
Tenant's successor shall 6wn all or substantially all of the assets.of Temant, and (b) Tenant's
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successor shall have a net worth which is at least equal fo the greater of Tenant's net worth at.
the date of this Lease or Tenant's net worth as of the day prior to the proposed purchase;.
merger,: consolidation or reorganization.. Tenant’s notice to-Landlord shall inciude information:
and documentation showing that each of the above conditions has been satisfied. - If requested
by Landlord, Tenant’s successor shall sign a commercially reasonable form ‘of assumption
agreement. As used herein, (A) “parent” shall mean a company. which owns a majority of
Tenant's voting equity; (B) subs!diary’ shall mean an entity wholly owned by Tenant or at least
51% of whose voling ‘equity is owned by Tenant; and (C) "affiliate” shall mean an entity
controlled by; controlling or under common control with Tenant. Notwimstandin@:the;foreggmgi
if any: parent; affiliate or subsidiary to which this Lease has been assigned or transferred
subsequently sells or transfers. its voting equity of its interest under this Lease other than to
another parent, subsidiary or affiliats of the original Tenant named hereunder, such sale or
transfer shall be deemed to be a Transfer requiring the consent of Landlord hereunder.

12. Liens..

Tenant shall not permit mechanics’ or-other liens to-be placed upeon or otheérwise encumber
the Property; Premises or Tenant's leasehold interest in conneclion with any work or service:
done or purportedly done by or for the benefit of Tenant or its transferees, or the Premises.
Tenant shall give Landlord notice: st least fiteen (1 5) days prior to the commencement of any
work in the Premises to afford Landlord the opportunity, where applmblé* to post and record.
notices of non-responsibility. Tenant, within ten (10} days-of notice from Landlord, shall fully:
discharge any lien by setement, by payment of the claim, posting a proper bond, or by insuring
over the lien in the manner prescribed by the applicable lien Law and, if Tanant fails to-do s0,
Tenant shall be: deemed in Default under this Lease and, in addlzion to any other remedies
‘available to Landlord as a result of such Default by Tenant, Landlord, at its: option (without any:
duty to investigate the validity of the lien of other encumbrance);, may bond, insure over or
otherwise discharge the lien, Teénant shall reimburse: Landiord. for any amount paid by
Landlord, including, without limitation, reasonable attorneys' fees.

13. Indemnity and Walver of Claims.

13.01 Except to the extent caused solely by the gross negligence or willful misconduct of
Landlord or any Landlord Related Parlies (defined below), Tenant: shall indemnify, protect,
defend and hold Landlord and Landlord Related Parties harmless against and from all liabilities;.
obligations; losses, damages; penalties; claims, actions, costs, charges and expenses;
including, without fimitation, reasonable attomeys' fees and other professional fees (if and to
the extent permitted by Law) (collectively referred to as “Losses”), which may be imposed
upon; incurred by or asserted. against Landlord or any of the Landlord Related Parties by any
third party -and arising out-of or in connection with any damage: or injury oceurring in the!
Premises or any acts or omissions (including violations: of Law) -of Tenant, its trustees,
members, principals, beneficiaries; partners, officers, directors, emplayees and agents:(each a:
“Tenant Related Party’) o any of Tenant's transferees; contractors or licensees. Tenant
hereby waives all claims against and releases Landlord and its trustees; members, principals,.
beneficiaries; partners, officers, directors, employees, Mortgagees (defined in Section 23} and
agents: (the “Landlord Related Parties”) from all claims for any injury to or death of persons,.
damage to property or business loss in any manner related to (a) Force Majeure, (b) acts of
third parties, (c) the bursting or taakmg of any 1ank; water closet, drain or other pipe. (d) the:
inadequacy or failure of any security or protective services, personnel or equipment, or (a) any
matter not within the reasonable control of Landlord:.
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Except to the extent.caused solely by the negligence or wiliful misconduct of Tenant or any:
Tenant Related Parties (defined below), Landlord shall indemnify, protect, defend and hold
Tenant and Tenant Related Parties harmless against and from all Losses; which may be
imposed Upon; indiirred by or asserted against Tenant or any of the Tenant Related Parties by
any third party and arising out-of or in: connection with Landlord's failure to maintain the
Common Areas or Landlord’s breach of this Lease.

13.02 “Environmental Laws” means all Laws pertaining to.(a) protection ‘of health:
against environmental hazards; (b} the protection of the environment, including: air, sorls,
wetlands, and surface and underground water, from contamination by any substance that-may
have- any adversa health effect; (c) undergtound storage: tank regulation or removal; (d)
protection or regulation. of natural resources; (e) protection of wetlands or wildiife; (f)
management, regulation and disposal of solid and hazardous wastes; (g) radioactive materials;
(h). biologically hazardous materials; (i} indoor air quality; (j) the manufacture, possession,
presence, ‘use, generation,. storage, transportation; treatment, release, emission, discharge,
disposal, abatement, cleanup; removal, remediation or handling of any. Hazardous Substances..
Environmental Laws include the Comprehensive Environmental Response, Compensation; and
Liability Act, as amended by the Superfund Amendments and Reauthorization Act of 1986, 42:
U.S.C. §9601 et seq. (‘CERCLA"); the Resource Conservation and Recovery Act, 42 U, s.c.
§6901 et seq. ("RCRA"); the Federal Water Pollution- Control Act, as amended by the Clean
WaterAct.33 U.S.C. §1251 et seq.; the Clean Air Act, 42 U.S.C. §7401 et seq.; and the Toxic
Substances Control Act, 15 U.S.C. §2601 et seq., as well as all similar state and local Laws..
“Hazardous Material® means any substance the: release of or the exposure to which is:
prohibited, limited or regulated by any Environmental Law, or which poses a hazard to human:
health because of its foxicity or other adversa effect, including (a) any “oil," as defined by the:
Federal Water Pollution Control Act and regulations promulgated thereunder (including crude
oil or any fraction of crude oil); (b} any radioactive material; including any sotirce; special
nuclear; or byproduct material as ‘defined in 42 United. States Code §2011 et seq.; (¢)
Stacchybotris chartarum and other molds; (df asbestos containing materials: (CACMY) in any
form or condition; ‘and (s’; polychiorinated biphenyls (‘PCBS”). and any substances or
compounds containing PCBs..

(@)  Tenant shall not use; store or permit Hazardous Materials to be present 6n or
about the Premises: Notwithstanding the foregoing, Tenant may keep and. um§
solely for maintenance and administrative purposes; small amounts: of ord nanr
cleaning and office supplles custumanly used in business offices :
example, glaas cleaner, carpet spot remover, and toner for Tenant’s: mmmess
equipment in 'use on the Premises), provided that Tenant complies with -all
Environmental Laws relating to the use, storage or disposal of all such: supplies

(b) i the use, storage or possession of Hazardous Materials by Tenant of any:
Tenant Related Party on or about the. Premisas results in a release; discharge or
disposal of Hazardous: Materials on, in, 2%, under, or emanating from, the:
Premises or the Building, Tenant agrees to investigate, clean up, remaove or
remediate such Hazardous Materials in full compliance with (a) the requirements
of all Environmental Laws, and any Governmental Authority responsible. for the:
enforcement of any Environmental Laws; and (b) any additional requirements of
Landlord that are necessary, in Landlord's sole discretion, ta protect the value of
the Premises and the Building. Landiord shall also have the right; but not the
obligation, to take whatever action with respect to any such Hazardous Matarials
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that it deems necessary; in Landlord's sole discretion, to protect the value of the:
Premises and the Building; All costs and expenses paid or iricurred by Landlord
in the exercise of such right shall be payable by Tenant upon demand. As of the'
date hereof, Landlord has no knowledge of any existing violation of
Environmental Laws in the Building or Premises;

()  Upon reasonable Notice to: Tenant, Landiord may inspect the Premises for the:
purpose of determining whether there: exists on the Premises any Hazardous:
Materials or other condition or-activity: that Is in violation of the requirements of
this Lease or of any Environmental Laws: The'right granted to Landlord herein
to perform inspections shall not create a duty on Landlord’s part to inspect the:
Premises, ar liability on the part of Landlord for Tenant's use, storage or disposal
of Hazardous Materials, it being understood that Tenant shall be solely
responsible for all liability in connection therewith. Tenant shall surrender the:
Premises to Landlord upon the expiration or earlier terminatiorof this Lease free:
of debris, waste or Hazardous: Materials placed on or about-the Premises by
Tenant or any Tenant Related Party, and in-a condition that'complies: with-all
Environmental Laws.

(dy Tenant shall indemnify, deférid, protect and Hold harmless Landiord from and
against eny and all claims, damages@ liabliities; fines,. judgments; penalties;
costs, losses: (incuding loss in value of the Premises or the Building, the loss of
rentable or usable space, any adverse effect on markatabnily of the Building or
any space therein; and all sums paid for settlement of claims), costs incurred in.
connection with any site investigation or any cleanup,. removal or restoration:
mandated by any Governmental Authority, and expenses (Including attorneys’
fees, consultant and expert fees) to the extent attributable o (i) any Hazardous.
Materials placed on or about the: Bullding by Tenant or ‘any Tenant Related.
Party, or on or about the Premises by any party: mher than Landlord; at'any time
during the Term, or (ii} Tenant's failure to co \ any of its obligations under
this fmc!a 13, all of which:shall survive the: expi!‘a. jon-or earlier termination of
thig Lease.

14. Insurance.

1401  From and after the date Tenant first has access to the Premises, Tenant shall
maintain the following Instirance (*Tenant's Insurance”):

(@) Commercial General Liability Insurance applicabié: (o the Premises ‘and its
appurtenances written on an -occurrence basis providing, on an accurrence’
basis; covering the Premises and all operations of Tenant in or about the'
Premises against claims for bodily injury,:death; property damage and products:
liabilty and to include contractual liability coverage: insuring: Tenant's:
indemnification obligations  under this Lease, o be in combined single limits of
not less than $2,000,000 each occurrence for bodily injury; death and property:
damage, $2,000,000 for producta/completed operations aggregate, $2,000,000:
for personal injury, and to have: general aggregate limits of not less than'
$2,000,000 (per location) and Umbrella Liability Insurance in an amount not less
than: $5,000,000 for each poliw year; The general aggregate: limits under the
Commercial General Liability insurance: po!iey ‘or policies shall apply separately
to the Premises and to Tenant's use thereof (and not to: -any other lacation or use
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(b)

(d)

o

of Tenant} and such policy shall contain an endorsement to that: effect. The
certificate: of insurance evidencing the form of policy shall specify all
endorsements required herein and shall specify on the face thereof that the limits:
of such policy apply separately to the Premises.

Insurance: covering any of the items included in any equipment maintained by
Tenant; as well as trade fixtures; merchandise, mavable: partitions; furniture and
other persanal property fram time to time in, on'or upon the Premises ("Tenant’s:
Property’), and all Leasehold Improvements, in an amount not less than one
hundred percent (100%) of their full replacement value from time to time during
the Term, providing protection against perils included within the standard form of

“all-risk® (i.e., "Special Cause of Loss”) fire and casualty insurance policy:

Workers’ Compensation Insurance in amounts required by Law;

Employers: Liability Coverage of at least $1,000,000.00 per occurrence: (with:
$500,000.00 disease coverage per employee);

if Tenant owns or leases any vehicles; automobile liability coverage: for all
vehicles owried ‘or leased by Tenant in an amount hot less than $1,000,000.00
per accideént; and

business interruption coverage in an amount equal to 100% of Tenant's:
estimated gross revenues from the Premises for a twelve (12) month period:

All policies of the insurance provided for in this Séction 14.01 above shall be issued in form
acceptable to: Landlord by insurance companies with a rating and financial size of not less than.
A:Xll in the most current available “Best’s Insurance Reports”, and licensed to do business: in:
the state of California.. Each'and every such policy:

U}

(i)

(iity

(iv)

shall designate Landlord (as'well as Landlord's managing agent, asset manager,.
and any mortgagee of Landlord and any other party reasonably designated by:
Landlord) as an additional insured, except with respect to the insurance:
described in clauses (c) and (d) above;

shall be delivered in its entirety: (or, in lieu thereof, a certificate- in form and
substance satisfactory to Landlord) to each of Landlord and any such cher
parties in interest prior-fo ;any enfry by Tenant: or Tenants employe:
contractors onfo the. Premises ‘and thereafter- within five: (5) days after the;
incepﬁoﬂ (orrertewal) of each new' policy, and as often'as. any such policy shall
expire or terminate. Renewal or additional policies: shall be procured and
maintained by Tenant in like-manner and to like extent;

shall contain a provision that the-insurer will give to-Landlord at least thirty (30)
days notice in writing (and ten (10) days in the case of non-payment) in advance
of any material change, cancellation, termination or lapse, or the effective date of
any reduction in the amounts of insurance; and

shall be written as a primary- policy- which does.not contribute to and Is:not in:
excess of coverage which Landlord may carry:
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In addition; Landlord shall be named as a loss payee with respect to Tenant's Properly:
Insurance on the Leasehold Improvements. Tenant will be.responsiblé for the payment of any:
deductible amount under any policy of insurance: mainfained by Tenant. Tenant shall
additionally carry ‘and maintain such other types of insurance coverage in such reasonable
amounts covering the Premises and Tenant's operations therein; and as may be reasonably
requested from time to time by Landlord..

14.02  So long as the same is available:at commercially reasonable rates, Landlord
'shall maintain so called All Risk property insurance on the Building in amounts reasonably
determined by Landlord ta be necessary, together witht such other insurance coverage as
Landlord, in its reasanable judgment, may elect to maintain; Landlord may elect to self-insure:
with respect to any such coverage:

15. Subrogation.

Landlord and Tenant hereby waive and release, and shall cause their respective insurance
carriers to-waive and release, any and all rights of recovery, claims, actions or causes of action
against. the other: for-any loss or damage with respect to Tenant's Property, Leasehoid
Improvements, the Building, the Premises, or any contents thereof, mc!udmg rights, claims,,
actions and causes of action based on negligence; which loss or damage is (or would have:
been, had the insurance required by this Lease been caried) covered by insurance: The
parties agree that the foregoing waiver shall be binding upon their respective property and
business income insurance carriers, and (except for any insurance policy that provides that the
insured thereunder may effectively waive subrogation without further action on the part of the
insured) each party shall obtain endorsements or take such other-action as may be required lo-
effect such insurer's walver of subrogation under each such policy. Netwithstanding the:
foregoing, if any Casualty (defined below) insured by Landlord is caused by the negligence or
willful misconduct of Tenant or any Tenant Related Party, Tenant shall reimburse Landlord, as:
Additional Rent; within ten (10) days following: Landlord's demand therefor; all decmchh!&
amounts and other expenses payable by Landlord in cannection with such Casualty that are riot
covered by the proceeds of Landlord's insurance,

16. Casualty Damage.

16.01 If all os.any portion of the Premises becomes untenantable or inaccessible by fire or
‘other casualty to the Premises or the:Common Areas.{collectively a “Casualty”), Landlord, with
reasonzable prampiness; shall cause a genera! ‘confractor selecled by Landlord to provide:
Landlord with a written estimate -of the amount of tima required, using standard working
methads, to substantially complete the repair and restoration of the Premises and any Common:
Areas necessary to provide access to the Premises ("Completion Estimate”}. Landlord shall
promptly forward a copy of the Completion Estimale to Tenant. If the Compl Estimate
indicates that the Premises: or any Common Areas necessary to provide access to the
‘Premises cannot be made tenantable within 180 days from the: date the repair is started, then:
eithier party shall have the right to terminate this Lease upon written notice to the other within:
ten (10) days after Tenant's receipt of the Completion Estimate. Tenant, however, shall ot
have- the: right to: terminate this Lease if the C ity was ‘caused by the negngenw or
intentional misconduct of Tenant or any Tenant Re!atack Partiss; In addition, Landlord, by
‘notice to Tenant within ninety (90) days after the date of the Casualty, shall have the right to
terminate: this Leasa if: (‘f} the Premises have been materally damaged and there is less than:
2 years of the Term remaining on the date of the Casualty; (2) any Morigagee requires that the
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insurance proceeds be applied to the payment of thie mortgage debt; or (3) a material uninsured
loss to the Building or Premises occurs..

18.02 [ thts Lease is not terminated, Landlord shall promptly and -diligently, subject to
reasanable for insurance adjustment or other matters beyond Landlord's reasonable
control, restore the Premises and Common Areas; Such restoration shall be to substantially the
same condition that existed prior to the Caauaky; except for modifications: required by Law or
any other modifications to:the Common Areas deemed desirable by Landlord. Upon notice:
from Landlord; Tenant shall assign or endorse over ta Landlord (or to-any party designated by
Landlord} all propérty insurance proceeds payable to Tenant under Tenant's Insurance with
respect to any Leasehold Improvements performed by or for the benefit of Tenant; provided if
the-estimated cost to repair such Leasehold lmprovements exceeds the amount of insurance
praceeds recaived by Landlord from Tenant's insurance carrier, the excess cost of such repairs
shall be paid by Tenant to Landlord prior ta Landlord’s commencement of repairs. Within 15
days of demand, Tenant shall also pay Landlord for any additional excess: costs: that are:
determined during the performance of the repairs to such: Leasehold Improvements. In no
event shall Landlord be required to spend: more for the restoration of the Premises and
Common Areas than the proceeds received by Landlord, whether insurance proceeds or
proceeds from Tenant. Landlord shall not be fiable for any inconvenience to Tenant, or Injury to
Tenant's business resulting in any way from the Casualty or the repair thereof. Provided that
Tenant is not in Default, during any period of time that all or a material portion of the Premises
is rendered untenantable as a result of a Casualty, the Rent shall abate for the portion of the.
Premises that is untenantable:and not used by Tenant.

16,03 The provisions ‘of this Lease, including this Section 18, constitute an express
agreement between Landlord-and Tenant with respect to:any and all damage to; or destruction:
of, ali or any part'of the Prermises or the Property, and any Laws, including, without limitation,
Sections 1932(2) and 1933(4) of the California ‘Civil Code, with respect to: any rights or
obligations concerning damage or destniction ini the absence of an express agresment between
the. parties, and any similar or successor Laws now or hereafter in effect. shall have rio
: lanpplicaﬁm to this Lease or any damage or destruction to all or-any part of the-Premises or the

roperty.

17. Condemnatloit.

Either party may terminate this Lease if any mialerial part of tha Premises is taken or
condemned for any public or quasi-public use under Law, by eminent domain or private
purchase in lieu thereof (a “Taking”}. Landlord shall also have the right to terminate this Lease
if there is a Taking of any portion of the Building or Property which E: ‘
adverse effect on: Landiord's: ability to profitably operate the remainder -of the Bui!&nm The
terminating party shall provide writtery nofica of termination to the other party within-45 days
after it first receives notice of the Taking: The termination shall be effective as of the effective
date of any order granting possession to, or vesting legal title in, the condemning authority. If
this Lease is not terminated; Base Rent and Tenant's Pro Rata Share shall be appropriately
adjusted to-account for any reduction in the square: footage of the Building or Premises. Al
compensation-awarded for-a Taking shall be the property of Landlord. The right to receive
compensation or proceeds are expressly waived by Tenant, provided, however, Tenant may file
a separate claim for Tenant's Property and Tenant's reasonable relocation expenses, provided
the filing of the claim does not diminish the amount:of Landlord's award. If only a part of the
Premises is subject to a Taking and this Lease is: not terminated, Landlord, with reasonable
diligence; will restore the remaining portion of the Prefises as nearly as practicable to the
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condition immediately: prior to the Taking. Tenant hereby waives any: and all rights it might
otherwise have pursuant fo Section 1265.130 of the California Code of Civil Procedure, or any:
similaror successor Laws.

18. Events of Default.

In addition to any other default specifically described in this Lease, each of the following
occurrences shall be a “Default”: (a) Tenant's failure to pay any portion of Rent when dus; if the;
failure continues for five (5) days after ‘written notice to Tenant. (‘Monetary Default’);
(b) Tenant's failure (other tham a Monetary Defaulty fo: comply with any- termy; provision,
condition or covenant of this Lease; if the failure is not sured within thirty (30} days after written
notice to Tenant provided; however, if Tenant's failure 1o comply cannot reasonably be curéd
within ten (10) days, Tenant shall be allowed additional time (not to exceed 45 days) as i&
reasonably necessary to cure the failure so long as Tenant begins the cure within ten (10}.d
and diligently pursues the cure to completion; (c) Tenant permits a Transfer without Lan ord’s
required approval or-otherwise in-violation of Section 11 of this Lease; (d) Tenant becomes
insolvent, makes a transfer in fraud of creditors, makes: an assignment for the benefit of
creditors, admits in-writing its inahility to pay its debts when due or forfeits-or lages its right fo:
conduct business: (e the leasehold state is taken by process or operation of Law; (f)In the:
case of any ground floor or retail Tenant; Tenant does not take possession of or abandons or
vacates all or any portion of the Premises; or (g} Tenant is in default beyond any notice and
cure period under any other lease or agreement with Landford at the Building or Property. If
Landlord provides Tenant with notice of Tenant’s failure to-comply with any specific provision of
this Lease on two (2) or more occasions during any tweive: (12) month period, Tenant's
subsequent violation of such: pravision shall, at Landlord’s option, be an incurable Default by:
Tenant and Tenant shall lose any renewal and/or expansion options: All notices sent under this:
Section shall be in satisfaction of, and not in addition to, notice required by Law.. Tenant
acknowledges thal its obligation to pay Rent hereunder is a condition as well as & covenant,
and that such obligation Is mdepandant of any and all covenants of Landlord hereunder.
Tenant shall not interpose-any counterclaim of whatever nature or description in any summary:
proceeding commenced by Landlord for non-payment of Rent. Tenant waives any rights of
redemption or relief from forfeiture under California Code of Civil Procedure sections 1174 and.
1179, of under any other applicable present or future Law, if Tenant is evicled or Landlord
takes po  of the Premises: byreasonofany Default;

19. Remedies.

19.01 Upon the occurrence of any Default under this Lease. whether enumerated in
Section 18 or net, Landlord shall have the option to: pursue any one ar more of the following
remedies without any notice (except as expressly prescribed herein) or demand whatsoever (and
without limiting: the: generality of the: foregoing, Temant hereby specifically waives notice and
demand for payment of Rent or other obligations, except for those notices specifically. required:
pursuant to the terms of Section 18 or this Section-18, and waives any-and all ‘cther notices or
demand requirements imposed by applicable: Law):

(@)  Terminate this Lease and Tenant's right to possession of the Premises and
recover from Tenant an award of damages equal to the sum of the following:

(i  The Worth at the Time of Award (defined below) of the unpaid Rent
which had been earned at the time of termination;
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(i}  The Worth at the Time of Award of the amount by which the unpaid Rent
which would have been eamed after termination until the time of award
exceeds the amount of such Rent loss that Tenant afﬁrmatxvely proves:
could have been reasonably avoided;

ii}  The Worth at the Time of Award of the amount by which the unpaid Rent
for the balance of the Term after the time-of award exceeds the amount
of such Rent loss that Tenant affirmatiVely proves could be:reasonably
avoided;

Anyother amount necessary to compensate Landlord for all the detriment
gither proximately caused by Tenant's failure: to perform Tenant's
obligations under this Lease ar-which in the ordinary course of thmgs
would be:likely to result therefrom; and:

{4  Alisuch other amounts.in addition to or ifliet of the foregoing as may be
permitted from time to time under applicable law.

The “Worth at the Time of Award” of the amounts referred ta in parts (i} and (i}
above; shall be computed by allowing interest at an annual rate equal to the
lesserof (A) the maximum rate permitted by Law; or (B) the Prime Rate plus five
(5%).. For purposes hereof, the “Prime: Rate® shall be annual interest rate:
publicly announced asiits prime or base rate by a federally Insured bank selected
by Landlord in the Stats of California:. The *Worth at the Time of Award” of the:
amount referred to in part (jii), above, shalt be computed by discounting such:
amount at the discount rata of the Federal Reserve Bank of Sar Francisco at the:
time of award plus 1%;

(b)  Employ the remedy described in Cafifornia Civil Code § 1951.4 (Landlord may
coritinue this Lease in effect after Tenant's breach and abandonment and
recover Rent as it becomes due, if Tenant has: the: right to sublet or assign,
subject only to reasonable limitations). Accordingly, if Landlord does not elect to
terminate: this Lease on account of any Default by Tenant, Landlord may; from:
time to time, without terminating this. Lease; enforce alf of its rights and remedies:
under this Lease; including the right to recover all Rent as it becomes due; or

() Noimbstandmg Landimrs exercise of the remedy descnbed in California Civil
as Landlord may elect in wiiling, lo feminata this: Lasss and Tenants ight (o
possession of the Premises and recover an award of damagesf as provided
abovein:Parageaph 19.01(a),

19.02 The subsequent acceptance of Rent hereunder by Landlord shall not be deemed to be:

a waiver of any: preceding breach by Tenant of any tenm; covenant or condition of this Lease,

other than the failure of Tenant to pay the p Rent so ‘accepted, regardless of Landlord's

knowledge-of such preceding breach at the time of acceptance of such Rent. No waiver by

tand!ord of any breach hereof shall be effective unless such.waiver is in writing and signed by
andlord.

19.03 TENANT HEREBY WAIVES ANY AND ALL RIGHTS CONFERRED BY

SECTION 3275 OF THE CIVIL.CODE OF CALIFORNIA AND BY SECTIONS 1174 () AND 1179
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OF THE CODE OF CiVIL PROCEDURE OF CALIFORNIA AND ANY AND ALL OTHER LAWS
AND RULES OF LAW FROM TIME TO TIME IN EFFECT DURING THE LEASE TERM OR
THEREAFTER PROVIDING THAT TENANT SHALL HAVE ANY RIGHT TO REDEEM,
REINSTATE OR RESTORE THIS LEASE FOLLOWING ITS TERMINATION BY REASON OF
TENANT'S BREACH.

THE PARTIES HEREBY WAIVE, TO THE FULLEST EXTENT PERMITTED BY LAW, THE
'RIGHT TO TRIAL BY JURY IN ANY LITIGATION ARISING OUT OF OR RELATING TO THIS
LEASE. IF THE JURY WAIVER PROVISIONS OF THIS SECTION18.03 ARE NOT
ENFORCEABLE UNDER: CALIFORNIA LAW, THEN THE FOLLOWING: PROVISIONS SHALL.
APPLY: 1tis the desire and intention of the partles fo agree upon a mechanistrand procedure:
under which controversies and dispu!es arising out of this Lease or related to the Premises will be:
resolved in a prompt and expeditious. manner. Ancordingly except with respect o actions for
unlawful or forcible-detainer or with respect to the prejudgment remedy of attachment, any action,
proceeding ‘or counterclaim brought by either party hereto against the other (and/or against its
officers, directors, employees, agents or subsidiaries or affiiated entities) on any matters
whatsoever arising out of orin any way connected with this Lease, Tenant's use or'eccupancy of
the: Premises and/or any claif of injury or damage, whether sounding in contmct, fort; or
‘otherwise, shall be heard and resolved by a referee under the provisions of the California Code of
Civit Pmeduw, Sections 638 — 645.1, Inclusive: (48 same may be amended, or'any successor
statute(s) thereto) (the ‘Referee Sections?), ‘Any fee to initiate the judicial reférente proceedings
and all fees d'xatged and costs: mcurred by tharefem shall be paid by the pwmmmg such

all proceedings whera requested-and the faes of such mpm-axmptfor wples ordered bythe
other parties —~ shall be bome by the party requesting the reporter); provided however; that
allocation of the costs and fees; including any initiation fee, of such proceeding shall be ultimately:
determinied in accordance with Section 26.02 below: Thi venue of the proceedings shall be'in the
.county in-which the Premises are located. Witlﬂnmday&nf ceipt by any party of a written
‘Tequest to resolve any dispute or controversy pursuant to this Section 19.03, the partiés shall
agree upon a single referee who shall try all issues, whether of fact or law, and report a finding
and judgment on such issues as required by the Referee Sections. If the parties are unable to
agree upona referee within such 10 day period, then any party may thereafter file a lawsuit in the:
county in which the Premises are located for the purpose. of appointment of a referee under the
Referea Sections: If the refaree is appemtwby the court; the referes shall be & neutral and
impattial retired judge with substantial experienca in the relevant matters to be determined; from

Jams/Endispute; Inc:, the American Arbilration Association or similar mediation/arbitration entity.
The proposed referee may be challenged by any party for any of the grounds listed in the Referes
Sections.. The referea shall have the pawer to decide all issues of fact and law and report his or
her decision on such issues, and to issue all recognized remedies available at Law orin equity for
any cause of action thatis before the referee, including ar award of attameys' fees and cosls in
accordance with this Lease. The referse shall riot, howaver, have the power to award punilive
damages, nor any other damages which are not per by the expréss provisions of this
Leass, andthepa:ﬁesherehywaxveany nghttorewverany suchdamages. The parties shall be
entitled to conduct all discovery as provided in the: California Code of Chvil Procedure, and the
referee shall aversee discovery and may enforce all dtsmvezy orders:in the same manner as any
trial court judge, with rights to regulate discovery and to issue:and enforce subpoenas, protective
orders: and other limitations: on- discovery available: under Califonia law. The reference
proceeding shall be conducted in accordance with California law (including the rules of evidence),
and in all regards, the referee shall follow Califomia law applicable at the time- of the reference
proceeding. The parties shall promptly and difigently cooperate with one another and the referes;

2t
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and shall perform such acts as may be necessary to-obtain a prompt and expeditious resclution of
the dispute or controversy in accordance with-the terms of this Section 19.03.. In this regard, the:
parties agree that the parties and the referee shall use best efforts to ensure that (a) discovery be:
condugted for a period no longer than 6 months from the date the referee is appointed, excluding.
motions regarding discovery, and (b} a trial date be set within 9 moriths of the date the referee is
appointed. Inaccordance with Section 644 of the California Code of Civil Pracedure; the decision
of the: referee upon the:whole issue must stand as the decision of the court, and upon the filing of
the statement of decision with the clerk of the court, or with the judge: if there is no clerk, judgment
may be entered thereon in the same manner as if the action had been tried by the court: Any:
decision of the referee and/or judgment or other vrder entered thereon shall be appealable to the:
same extent and in the same manner that such-decision, judgment; or order would be appealable
if rendered by a judge of the superior court i which venue is proper hereunder. The referee shall
in his/her statement of decision set forth hismher ﬁndmgs of fact and conclusinns af law. The:
parties intend this general reference.agr r i ‘ grdance with
the Code: of Civil Procedure, Nothing in this Section 19.03 shall prejudice the rightiqfang party ta
obtain:provisional relief or other equitable remedies from a court of competent jurisdiction as shall
otherwise be available under the Code of Civil Procedure and/or applicable court rules.

19.04. No right or remedy herein conferred upon or reserved: to Landiord is intended to be:
exclusive of any other right or remedy, and each:and every rightand remedy shall be cumulative:
and in addiﬁon 1o any other right or remedy given hereunder ‘or now or hareafter existing by
agreement, applicable Law or in equity. In addition to other remedies providéd in this Lease,.
Landlord shall be entitled, to the extent permitted by appl eablar Law; to injunctive relief, orto a
decree compeliing performance of any of the covenants, nients, conditions or provisions of
this Lease, or to any other remedy allowed to Landiord at iw& or in equity. Forbearance by
Landlord to enforce one or more of the remedies herein pravided upon any Default shall not be:
deemed or construed fo constitute'a waiverof such Default..

18:05 If Tenantis in Default of any'of its non-monetary obligations under the Lease, Landlord
shall have the right to perform such obligations. Ténant shall reimburse Landlord for the cost of
‘such performance upon demand together withi an administrative charge equal to- ten percent
(10%) of the cost of the wark performed by Landlord.

19.08 No act of Landlord or of any Landlord Related Party, including Landlord's acceptance
of the keys to the Premises; shall constitite Landlord's acceptance of a sumender or
abandonment of the Premises by Tenant prior to the expiration of the Term unless such
acceptance Is expressly acknowledged by Landlord in 3 written agreement executed by both:
patties:;

19.07° This Section 19'shall be enforceable to the maximum extent such enforcement is not
ble Law,-and tha unenforcaabﬂity of any portion thereaf shall not thereby:
render unenforceable any other portion.

20. Limitation of Liabiiity..

TWITHSTANDING ANYTHING TO THE CONTRARY CONTAINED IN THIS LEASE,
THE LIABILITY OF LANDLORD (AND OF ANY SUCCESSOR LANDLORD) SHALL BE
LIMITED TO THE LESSER OF (A) THE INTEREST OF LANDLORD IN THE PROPERTY, OR
(B) THE EQUITY INTEREST LANDLORD WOULD HAVE IN THE PROPERTY IF THE
PROPERTY WERE ENCUMBERED BY THIRD PARTY DEBT IN AN AMOUNT EQUAL TO
70% OF THE VALUE OF THE PROPERTY. TENANT SHALL LOOK SOLELY TO
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LANDLORD'S: INTEREST IN THE PROPERTY' FOR. THE RECOVERY OF ANY JUDGMENT
OR AWARD AGAINST LANDLORD OR ANY LANDLORD RELATED PARTY. NEITHER ANY
LIMITED PARTNER OF LANDLORD NOR ANY LANDLORD RELATED PARTY SHALL BE:
PERSONALLY LIABLE FOR ANY JUDGMENT OR DEFICIENCY, AND IN NO EVENT SHALL
LANDLORD OR ANY LANDLORD RELATED PARTY BE LIABLE TO TENANT FOR ANY
LOST PROFIT, DAMAGE TO OR LOSS OF BUSINESS OR ANY FORM OF SPECIAL,
INDIRECT OR: CONSEQUENTIAL DAMAGE. BEFORE FILING SUIT FOR. AN ALLEGED
DEFAULT BY LANDLORD, TENANT SHALL GIVE LANDLORD: AND THE MORTGAGEE(S)
WHOM TENANT HAS BEEN NOTIFIED HOLD: MORTGAGES (DEFINED IN SECTION 23
BELOW), WRITTEN NOTICE AND THIRTY (30) DAYS TO CURE THE ALLEGED DEFAULT,
AND LANDLORD SHALL NOT BE IN DEFAULT UNDER THIS LEASE UNLESS | I.AN@L@RB‘
HAS FAILED TO CURE OR COMMENCE TO CURE OF SUCH ALLEGED DEFAULT WITHIN'
THIRTY. (30) DAYS AFTER WRITTEN NOTICE FROM TENANT.

' 24, Relocation,

Landlord, at its expense; at any time before or:during the Term, may relocate Tenant from:
the Premises to space of ress&mamy comparable views,; size, buildout and uility (*Relocation:
Space"’) within the Building or ‘othier buildings within the same project upon seventy (70) days’
prior- written: notice to Tenant. From and after the-date of the relocation, the Base Rent-and
Tenant's Pro Rata: Share shall be: ad}ustad based on the: rentable square footage of the
Relocation Space; provided, however, in no-event shall the Base Rent or Tenant's Pro Rata
Share: increase as a result of a relocation required by Landlord pursuant to this:Section: 21.
Landlord shall pay Tenant's reasoniable costs of relocation which amount shall include all costs:
for moving Tenant's furnittire, equipment, supplies and other personal property; as. well as the:
cost of printing and distibuting change of address notices ta Tenant's customers and- one:
month's supply of stationery showing the new address:

22. Holding Over.

If Tenant fails to:surrender all or:any part of the: Premises at the termination of this Lease,
occupancy of the Pramises aftertermination shail be that of a tenancy at sufferance; Tenant's:
oceupancy shall be subject to all-the terms and provisions of this Lease, and Tenant shall pay
an amount (o a per month: basis without reduction for partial months during the holdover)
equal to 150% of the sum of the Base Rent and Additional Rent in effect during the last

calendar menths of the Term: No holdover by Tenant or payment by Tenant after the
of this e shall be construed fo extend the Term or prevent Landlord from
v of possession of the Premises by summary proceedings or otherwise, If
Landlord ’Es unable to deliver possession of the Premises to a new tenant or to: perform
improvements for a:new tenant as'a result of Tenant's holdover; Tenant shall be Jiable-for-any:
and ‘all damages, fees, andlor costs incurred of to be: incurred: (including consequential
‘damages) that Landiord suffers from the holdover.

23. Subordination to Mortgages; Estoppel Certificate.

Tenant accepts this Lease subject and subordinate to any mortgage(s), deed(s) of trust,
ground lease(s) or-other lien(s) now or subsequently arising upon the Premises; the Building or
the Property; and to renewals, modifications, refinancings and extensions thereof {collactively
referred to.as a ‘Mortgage’): The party having the benefit of a Mortgage shall be referred to as

a “Mortgagee”. This clause shall be self-operative, but upon request from a Morigages,; Tenant
shall execute Mortgagee’s standard form subordination agreement in favor of tha Mortgagee.
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As an-altenative, a Mortgagee shall have the right at any time to subordinate its Morigage: to:
this Lease. Upon request, Tenant, without charge, shall attorn-to any successor to Landlord's:
interest in this Lease. Tenant shall, within ten (10) days after receipt of a written request from’
Landlord, execute and deliver a subordination agreement and/or estoppel certificate to those
parties: as are reasonably requested by the other: (including a Mortgagee or prospective

purchaser). Without limitation; such estoppel certificate may include a certification as to the:
status of this Lease, the existence of any defaults and the amount of Rent that is due and
payable. Tenant acknowledges: its obligation to pay an administration fee at.a daily rate of
$50.00 for eachi day that Tenant i$ late in providing any such subordination agreement or
estoppel certificate (or a daily rate of $100.00:for both), commencing on the eleventh: (11th) day:
following Landlord's request tharefea If Tenant has not provided any such subordination
it or estoppel cerlificate within twenty (20) days following Landiord's written request
thereforg Tenant hereby appoints Landiord as Tenant's attorney-in-fact, which appuintment s
coupled ‘with. an: interest, to execute, acknowledge: and deliver any such subordination
agreement or estoppel certificate for and on behalf of Tenant; without any liability on the part of
‘Landlord for the accuracy of any information contained therein; and Tenant shall thereupon be
deemed to have acknowledged the accuracy of all information: set forth therein for the benefit of
Landlord; any current or prospective Marigagee; orany prospective purchaser of any interest of
Landlord in the Building: However, if any such party is unwilling to rely on such subordination
agreement or estoppel certificate fram Landlord (or if Landlord is unwilling for any reason to
execute such subordination agreement or estoppel certificate as attomey-in-fact for Tenant),
the: daily administration fee: described herein shall continue: until such time as Tenant has
provided the subordination agreement or estoppel certificate as originally requested.. Upon:
writtefi request by Tenant, Landlord will use reasonable efforts to obtain a subordination; non«
disturbance ‘and attornment agreement ("SNDA"} for the benefit of Tenant from: any future
Mortgagee whereby the Morlgagee agrees to-recognize the rights of Tenant under this Lease in
the event of a foreciosure of the: Mortgage held by such Mortgagee on such Mortgagee’s then
current ‘standard form of agreement. “Reasonable efforts” of Landlord shall not require
Landlord to incur any cost, expense or liability to.obtain such agreement, it being agreed that
Tenant shall be responsible: for any fee or review costs charged by the Morigagee: Landlord's:
failure to obtain a SNDA for Tenant shall have no effect on the rights; ebligaiims and Jiabilities
of Landlord and Tenant or be considered to be a default by Landlord. heret .

24. Notice.

All demands, approvals, consents or notices (collectively referred to-as a “notice®) shall be
in-writing and delivered by hand or sent by registered, express; or certified mail, with retum
receipt requested or with delivery: confirmation requested from:the: U,S. postal service; or sent
by overnight or same day courier service at the party’s respective Notice Address(es) set forth
‘in Section1; provided, however, notices' sent by Landlord regarding general Building
operational matters may be posted In the Building mailroomior the general Building newsletter
or sent via e-mail to the e-mail address provided by Tenant to:Landlord for such purpose. In
addition,. if the Building is closed (whether due to emergency, govemmental order or any other
reasony), then any notice address at the Building shall not be-deemed a required notice address:
‘during such closure, and, unless Tenant has provided an' alternative valid notice-address to.
Landlord for use during such closurs, any notices sent during such closure: may be sent via e~
mail or in any other practical manner reasonably designed to ensure receipt by the intended
recipient.. Each notice shall bié deemed ta have been received on the earlier to occur of actual
delivery of the date on which dalivery is refused, or, if Tenant has vacated the Premises or any
other Notice Address of Tenant without providing a new Notice Address; 3'days after riotice is
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deposited in the U.S. mail or with a courier service in the manner described above. Either party
may, at any time, change its Notice Address (other than to a post office box address) by giving
the-other party written notice of the new address..

25. Surrender of Premises.

At the: termination of this Lease or Tenant's right of possession, Tenant shall remove:
Tenant's Property and any and all Required Removables: from the Premises, and quit and.
surrender the Premises lo Landlord; broom clean, and.in gaud order,. conditfon: and repair,

ordinary wear and tear'and damage which Landlord is obligated to repair hereunder: -excepted..
If Tenant fails to remove any of Tenant's Praperty or Required Removables, or to restore the:
Premises to the required condition as of the dale of lermination of this Lease or Tenant's right
to possession of the Premises, Landlord, at Tenant's sole cost and expense; shall be entitled’
(but not obligated) ta remove and/or store Tenant's Property and Required Remavables, as the:
case may be; andlor perform such restoration ‘of the: Premises; Landlord shall not be:
responsible forthe value; preservation or safekeeping of Tenant's Property: Tenant shall pay:
Landlord, upon demand, the expenses and storage charges Incurred. If Tenant fails to remove:
Tenant's Property from the Premises or storage, within thirty (30} days after notice, Landlord
may deem all or any partof Tenant's Property to be abandaned and, at Landlord’s aption; title:
to Tenant's Property shall vest in Landlord or Landlord may dispose of Tenant's Property in any
manner Landlord deems appropriate.

26. Miscellaneous,

26.01 This Lease shall be interpreted and enforced in accordance with: the: Laws of the:
State:of Califomia and Landlord and Tenant hereby irrevocably consent ta the jurisdiction and
proper venue of California. Tenant agrees and consents that, in addition:to any methods of
service of process provided far under applicable law, all service of process in any proceeding in:
any California state or United States court sitting in the county where the Premises are located,
may be made by certified of mgistered mail, return receipt requested, to the Tenant's: Notice:
Address as specified herein, and service so made shall be complete upon receipt; except that if
Tenant shall refuse to accept delivery, service shall be deemed complete on the date such
delivery was attempted and refused.

26.02 'If Landlond utilizes the services of an attomey due to Tenant's failure to pay Rent:
when dué or otherwise comply with the: provisions of this: Lease, then Tenant shall be required:
to pay Additional Rent in an amount equal to the reasonable attorneys’ fees and costs actually’
incurred by Landiord in connection therswith irrespective. of whether any legal action or
proceeding may be commenced of filed by Landlord. If any such work s performed by in-house:
counsel for Landlord, the value of such work shall be determined at a reasanable hourly rate for
comparable outside counsel; provided, howaver, the parties hereby confirm that such fees shall
be recoverable with respect to: legal work: parfonﬂeﬁ by Landlord’s in-hause. counsel only to the:
extent that such work Is not duplicative of legal work performed by outside counsel representing:
Landlord in such matter. Notwithstanding the foregoing, in any action or proceeding batween:
Landlord énd Tenant, including any appeliate or alternative dispute resolution: proceading, the:
prevailing parly shalt be entitled to recover from the non-prevailing party all of its costs and’
expenses in connection therewith, including, but not limited to; reasonable attomeys fees:
achually incurred. Any such fees and other expenses:incurred by either party in. enforcing a
judgment in its-favor under this Lease shall be recoverable separately from and in addition to:
any other amount included in. such judgment, and such: obligation is intended to. be severable:
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from the other provisions of this Lease :and o survive and not be merged into any such:
judgment.

26.03 No failure by either party to declare'a default immediately upon its.occurrence, nor
any delay by either party-in taking action far a default, nor Landlord's acceptance of Rent with:
knowledge of & Default by Tenant, shall constitute a waiver of the Default, nor shall it constitute:
an estoppel.

26.04 Whenever a period of time is prescribed for the taking of an ‘action by either party
{other than with respect to Tenant's obligatiori to pay Rent), the period of time for the
performance of such action: shall be extended by the number of days that the performance is
actually delayed due to strikes, acts of God, shortages of labor or materials, war, terrorist acts,
pandemics; civil disturbances ‘and other causes beyond: the reasonable: conlrol of the
performing party (‘Force Majeure),

26.05 Landlord shall have the nght to transfer and assign, in whcie or in part; all of its rights:

resulting fmm a fureclaswe or deed in liey therecf} shall have assumed Landlord%& obhgaﬂans
under this Lease.

26.06 Landlord has delivered a copy of this lease to Tenant for Tenant's review only and
the delivery of it does not constitute: an offer to Tenant or an-option. Tenant represents that it
has-dealt directly with and cnly with- Ténant's Broker (identified in Section 1.11) as a broker in:
connection'with this Lease: Tenant shall defend, indemnify and hiold Landlord and the Landlord
Related Parties: harmless front all claims of any ofher brokers claiming to have represented
Tenant in.connection with this Lease, Landlord shall defend, indemnify and hold Tenant and the
Tenant Related Parties harmless from all claims of any. brokers claiming to have represented
Landlord i connection with thus Lease.

26.07 Landlord, at:Landlord's cost, shall provide “Building Standard® signage at the main:
lobby directory, 7th floor elevator lobby, and at the entrance to the: Premises identifying Tenant;
any replacements of ‘or changes to such signage shall be at Tenant's sole cost and expense.
Tenant shall not ptace or permit to be placed any lights, decorations, banners, signs, window or
door lettering, advertising media, or any other item that can be viewed from the exterior of the
Premises without obtaining Landlord's prior written consent, which may be withheld in
Landlord's sole discretion. Subject to the foregoing, Tenant shail have the right to install custom
signage in the Premises; any such signage shall be a Required Removable. By no later than
the: Termination Date (or earlier the date of any earlier termination of this Lease), Tenant shall
Tepairany damage 1o the Premises or the Building-caused by any installation, maintenance or
removal of signage, all at Tenanl's expense. If any such items are installed without Landlord's:
consent, or are not: tlmelymeveﬁ orrepairs are not time!ymade, Landiord shall have the right
(but not the obligation) to remove-any: or all of such items and/or repalr any ‘such damage or
injury, all at Tenant's sole cost and expense;

26.08 Time is of the essence of eachand every term; condition and provision of this Lease
in which time of performance is a factor.. The parties agree that notwithstanding-any Law to the.
contrary; Landlord has no duty to notify Tenant that Teznar:t has failed to: give any notice that
Ténant has the right to givé under the.Lease, including notice of tha exercise of any option.
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26,08 Tenant may peacefully have, hold and énjoy the Premiises, subject to the terms. of this:
Lease; provided Tenant pays:-the Rent and fully performs all of its covenants and agreements..
This covenant shall be binding upon Landlord and its successors only during its or their respective.
‘perieds of ownership of the Building.

26,10 This Lease does not grant any rights: to light ‘'or air over or about the Building..
Landlord excepts and reserves exclusively to itself any and all rights not specifically granted to
Tenant under this Lease.. Landlord reserves the right to make:changes to the Property,
Building and Common Areas.as Landlord deems appropriate:

28:41 If Tenant comprises more than one person; all such persons shall be jointly and
severally liable for payment of Rént and the perfoimance of Tenant's obligations heretinder. If
Tenant is a partnership; all current-and futlire general partners of Tenant shall be jointly and
severally liable for such obligations. No individual partner or other person shall be deemed to
be released from its obligations hereunder except ta the extent any such release is expressly
set forth in a written agreement executed by Landlord in the exercise of its sole-discretion. If
there is more than one Tenant or if Tenant is comprised of more than one party-or entity,
requests or demands from any one: person or-entity comprising: Tenant shall be deemed to
have been made by all such persons orentiies: Natices to any one person or entity shall be:
deemed to have been given to all persans and entities.  Nolwithstanding anything in this
Seahen 26.11 to the contrary, Landlord hereby acknowledges that as of the date of this Lease;:
Tenant is a California corporation, and sa long as the named Tenant hereunder remains a

California corporation, the terms of this Section 26.11 shall not apply.
26:12 Tenant represents, warrants and covenants-that:

{a)  Tenantand its principals are not acting, and will not act, directly or Indlrectly, for
or on behalf of any person, group. entity; or nation named by any Executive Order or the United
Slates Treasury Department as a terrarist, *Specially Designated and Blocked Person,” or other
banned ‘or blocked person, entity; nation, ‘of transaction pursuant to any law; order; rule, or
reguifation that is-enforced or administered by the Office: asommmcmm«

() Tenant and its principals: are not engaged, and will not engage, in this
transaction, directly or indirectly, on behalf of, or instiganng or facilitating, and will not instigate.
or facilitate, this transaction, directly or indirectly, on behalf of, any such person, group, entity,.
ornation; and

(6  Tenant acknowledges that the breach of this representation; ‘warranty and
covenant by Tenant shall he an immediate Default under the Lease;

26:13 I any e or provision of this: Lease shall to-any extent be void or unenforceable,
the remainder of this Lease shall not be affected. ‘Tenant tepresents and warants to' Landlord,
-and agrees, that each individual executing this Lease on behalf of Teriant s suthorized to do so
on behalf of Tenant and that the entity(ies) or individual{s) mnsmuting Tenant which may own’
or control Tenant or which may be owned or controlled by Tenant are not and at no time will be
(i} in violation: of any Laws: relating to terorism :or money laundering, or (i)} among the
indlviduals or entities identified on any list compiled pursuant to Executive Order 13224 for the:

purpose: of identifying suspected terrorists or on the most current hst published by the U.S,
Treasury Depanmeat Office of Foreign Assets Control its -official website,
hittp: ' .gov/ofach1 Tedn.pdf or any replacement website or ow replacement official

*pubtmanun of suchlist.
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26.14 This Lease has been negotiated at arms" length between persons knowledgeable in
business and real estate matters who have had the opportunity o confer with counsel in'the
negotiation hereof. Accordingly, any rule of law or reg& ‘decision that "would require
interpretation of this Lease against the party that drafted It is not applicable and is waived, and
‘this Lease shall be given a fair and reasonable interpretation in accordance with the meaning of
its terms. References in this Lease to-articles, sections, paragraphs or exhibits pertain to:
articles, sections; paragraphs and exhibits of this Lease unless otherwise specified. The word
“incliiding™ means “including, without limitation.™ The word "or® means “and/or’ unless the
context clesrly indicates an obligation to chocse one of two or more altematives. The word.

“person’” includes legal ent:has ag well as natural persons. The word “may" migang “may, but
shall not be: required 10.* Unless otherwise expr -specified in the applicable provisions, the
phrase “at any time” means “at any time and from time to time.," The article; section and
paragraph headings in this Lease are solely for convenience of refarence and shall not
‘constitute a part of this. Lease; nor shall they affect the meaning, construction or-effect hereof..
All terms and words:used in this Lease, regardless of the number or gender in which they are:
used, shall be deemed to include: the: appropriate number and gender, as the context may
require. Any refererice: to any specific statute;. ordinance or other Law shall be deemed to
include any amendmenits thereto, or any successor or similar Law addressing the same subject
matter.

26.15 The terms of this Lease and the details of its negotiation constitute confidential
information pertaining to the Building that is proprietary to Landlord. Tenant. acknowledges that’
its disclosure of any of such information could adversely affect the: abillty of Landlord to:
negotiate other leases and impair Landlord's relationship with other tenants, Accordingly,.
Tenant agrees that it shall keep (and shall cause its employees, agents; principals and all other
T&ﬁé‘ant Related Parties'to keep) all such information confidential and shall not disclose all or
any - thereof to any person excepl! (a) as and to'the extent required by Law; and (b) to
bona fide prospective assignees or subléssees of Tenant; oF to Tenant's attorneys, tax and
financial advisors, landers and investors; to the extent such persons have a need to know and.
as necessary for-the conduct of Tenant's business, provided that such persons also first agree
in:writing to keep-all such information confidential for the benefit of Landlord,

28:16 Neither this: Lease, nor any memorandum, affidavit or other writing with respect
thereto, shall be: recorded by Tenant, by any Tenant Related Party, or by any other person.
axcept: Landlom Any such recording in viclation: of this Section 26.16 shall constitute a Default:
by Tenant.

28.17 This Leasa shall anly become effective and binding upon full execution hereof by
‘Landlord and delivery of  signed copy to Tenant.: This Lease may be exawteﬁ xrt one or rmre
counterparts; and each of which, so executed, shall be deemed to be an original;
counterparts together shall constitute:one and the same instrument.

26:18 This Lease constitutes the final, complete and exclusive stalement among the parties:
hereto, supersedes: all prior and contemporaneous understandk&ga ‘or agreements "of the
parties, and is binding on and, subject to the provisions herein, inures to:the: benefit of their
respective heirs, representatives, successars and assignsi Nu party has hean induced to enter
into this Lease by, nor is any party relying on, any: représ ; - outside those:
expressly set forth in this Lease. Any agreement made after thie ctate of this Lease is ineffective:
ta modify, waive, or terminate this Lease, in whole or in part, unless such agreement is in:
v}:‘rtﬁrlfg; signed by the parties ta this: Lease, and specifically states that such agreement modifies
this Lease.
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_ Landlord and. Tenant have: executed this Lease as of the day and ‘year first above:
written:
LANDLORD:

CA-MISSION STREET LIMITED PARTNERSHIP, a
Delaware limited parthershig

By:  NAPIREIT, INC., s Maryland corporation
Its:  General Pariner
By
Name::

Title;

L A A——————

TENANT:
PAC-WEST TELECOMM, INC.,
a Califomia corporation 7 -

Wl

5 . A e e
. - L
y ——

Tenant’s. Tax ID Number (SSN or FEIN):

4
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REQUIREMENTS FOR TENANT EXECUTION OF LEASE

If Yenant is-a California corporation, the following requirements must be satisfied

(A}  Unless Tenant provides Landlord the documentation set forth in clausé (B) below, the Lease must he signed:
by-two (2} officers: one officer being the chairman of the board, the president or & vice president, g the
second officer being the sccritary, an assistant sécretary; the chief financial officer ot an assistant tréasurers:
If one person holds both categories 6f oifices, that person should sign the Lease in bothvof those capacities.
If Tenant elects to-execute the Leasé in'dscordance with this clause (A); Tenant shall provide Landlord with:
an:incumbency certificate signed by the secretary of the corporation (unless the secretary of the corporation.
is-ong of the persons signing the Lease, in which case thie mcumbenay tertificate:shall be signed byall
Directors:of the:corporation) and inca form mmbiy aceeptable:to Londlord, identilving the-offices. qt‘ali
personssigning the Lease;

(BY  Infieti of the two officer signature reqtiirement provided in clause (A) above; Tenant shill provide Landlord
atopy of a corporate: resolulion sighed by all Direciors of the corporation and i/ formy: reasonably
aceeptable to Landlord authorizing the person or persons designated to sign the Leaseto do so.

() In all circumstances, Tenant shall provids Landlord e certificats: from the Califomia Seeretary of State:
’ confirming that Tenant isin good standing and qualified 1o :do business in: Califnmia

30
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This. Exhibit is:aftached to and made a part of the Office Lease Agresment (the "Lease’)
by and betiveen CA-MISSION ST REECF LIMITED PARTNERSHIP (“Landlord”} and PAG-WEST
TELECOMM, INC.; a California ation (“Tenant’) for space in the Building located at 201
Mission Street, San Francisco, California.
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EXHIBITB

This Exhibit is attached to and made a patt of the Office Lease Agreement (the “Lease”)
by and between CA-MISSION STREET LIMITED PARTNERSHIP (“Landlord”) and PAC-WEST
TELECOMM, INC., a Califomia corporation (“Tenant’} for-space: in the Building located at 201
Mission Street, San Francisco, California..

1. Paym:

1.0t Commencing as of the first (1% day of the calendar year following the Base Year
(each such calendar year or any portion thereof during the Term being referred to herein as an
“Adjustment Year’), Tenant shall pay Tenant's Pra Rata Share of the amount; if any; by which
‘Expenses (defined below) for each: applicable Adjustment Year exceed Expenses for the Base
Year (the “Expense Excess”) and also the:amount; if any; by which Taxes:(defined: below) for
each applicable Adjustment Year exceed Taxes for the Base Year (the *Tax Excess”) and the:
amount, if any, by which Insurance Expenses (defined below) for each applicable Adjustamnt
Year exceed Insurance Expenses for the Base Year (the “Insurance Expense Excess”).
Expenses; Taxes or Insurance Expenses in any Adjustment Year decrease below the amount
of Expenses, Taxes or Insurance Expenses for the Base Year, Tenant's Pro Rata Share of
Expenses; Taxes or Insurance Expenses, as the case may.be; for such Adjusananwear shall
be $0. Landiord shall provide: Tenant withia good faith estimate of the Expense Excess, the
Tax Excess and the Insurance Expense Excess for each Adjustment Year: On or before the:
first day of each month, Tenant shall pay to Landlord & monthly installment equal to one-twelfthy
of Tenant's Pro Rata Share of Landlord's estimate of the Expense Excess; Tax Excess and the
Insurance Expense Excess, If Landlord determines that its guod faith estimate of the Expense:
Excess, the: Tax Excess:or the Insurance Expense Excess was incomect by a material amount,
Landlord may provide: Tenant with @ revised estimate: ARer its receipt.of the revised estimate,
Tenant's monthly: payments shall be based upon the revised estimate: If Landlord does not
provide Tenant with an estimate: nf the Expense Excess, the Tax Excess or the Insurance:
Expense Excess for any Adjustiment Year by’ December 15" of the immediately preceding
calendar year, Tenant shall continue to pay monthly instaliments based on the estimate for the:
previous calendar year if such year was an Adjustment Year, until Landlord provides Tenant
with: an-estimate for the then curmrent Adjustment Year. Upon delivery of such estimate, an
adjustment shall be made for any month:for which. Tenant paid monthly instailments based on
the estimate for the:previous calendar yesr. Tenant shall pay Landlord the amount of any
‘underpayment within: thiry (30) days after receipt of the applicable estimate. Any overpayment
shall be refunded to Tenant within: (30) days: or credited against the: next due future:
instaliment(s) of Additional Rent.

1.02 As soon as is practical following the end of each Adjustment Year, Landlm! shal&
furnish Tenant with a statement (each, a “Final Statement”) of the actual E: ‘
Expense Excess, actual Taxes and Tax Excess and actual Insurance Expenses: and msuranca;
Expense Excess for the applicable Adjustment Year: If the estimated. Expense: Excess,
estimated Tax Excess or Insurance Excass for the applicable Adjustment ‘Year is more than the
actual Expense Excess; the actual Tax Excess ar the actual Insurance Expense Excess, as the
case may be; for such Adjustment Year, Landlord shall apply any overpayment by Tenant
against Additional Rent due or next becoming due; provided, however, if tha Term expires
before the determination of the overpayment, Landlord shall refund any overpayment to Tenant
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after first deducting any amount of Rent due. If the estimated Expense Excess, estimated Tax
Excess or estimated Insurance Expense Excess for the appawble Adjustment Year is less than
the actual Expense Excess, actual Tax Excess or actual Insurance Expense Excess, as the
case: may be, for such Adjustment Year; Tenant shall pay Landlord, within thirty (30) days after
Tenant's receipt of the applicable Final ‘Statement, any: underpayment: for the applicable:
Adjustment Year,

2. Expenses..

2.01 "Expenses™ means all costs and expenses incurred in €ach calendar year during the:
Term in connection with operating, maintaining, repairing, and managing the Building and the.
Property. Expenses:include, without limitation: (a) all labor and labor related costs, irrcluding
wages; salaries, bonuses, taxes, | insurance; uniforms, training, refirement plans, pension plans
and other employee: benefits for service personnel engaged in the operation, maintenance and
security of the Building and the direct costs of training such employees limiting such-charges:
only:to amounts reasonably estimated by the Landiord to be directly: allocable fo-services:
rendered by the employees.and personnel for the benefit of thé.Building; (b) management faes
of all incoma (excluding such management cost recovery) derived from the Building, including
without limitation, all Rent hereunder, all rent and /iher payments derived from other tenants in
the Bullding, parking revenues and:other revenues derived from licensees of any other part of
‘or right in the Building; (c) the: cost of equipping, staffing-and operating an on-site and/or off-site
management office for the Building; provided if the management office services one or more:
other buildiigs or praperties; the shared costs and expenses of equipping, staffing: and
operating such management office(s) shall be equitably prorated and apportioned between the
Building and the other buildings or propertigs; (d) accountirig costs; (e) the cost of services;:
(f) rental and purchase cost of parts, supplies, tools and equipment; {9) electriclty, gas and
other utility costs; and (h) the armrﬂzed cost of capital nts (as distinguished from
replacement. parts: or components installed in the ardmary course of business) made
subsequent to the Base Yearwhich are; (1) performed primarily-to reduce current or future:
operating ‘expense: costs; upgrade Building: security: or otherwise materially improve the:
operating efficiency of the Property; or (2) required to comply with any Laws: that are enacted,.
or first interpreted to apply to the Properly, after the date of the: Lease. The cost of any such:
included capital improvements shall be amortized by Landlord over the lasser of the Payback:
Period (defined below) or the useful life of the capital improvement as reasonably determined
by Landlord. The amortized cost of capital improvements may, at Landlord’s option; include
actual or imputed Interest at the rafe that Landiord would reasonably be required to: pay o
finance the cost of the capital improvement. “Payback Period” means the reasonably estimated.
period of time: that it takes for the cost savings resulting from a:capital improvement to equal the:
total cost of the capital improvement. Landiord, by itself or through-an affiliate; shall have:the:
right to directly perform, provide and be compensated for dny services under the Lease. If
Landiord incurs Expenses for the Building or Property together with one or more other buildings:
ar properties, whether pursuant {o 8 reciprocal-easement agreement, common area agreement
or otherwise, the shared costs and expenses shall ba equitably prorated and apportioned
between the Building and Property and the other buildings or properties.

2,02 Anything to'the:contrary contained in Section 2.01 notwithstanding, Expenses shall not
inchide: (1) the cost of capital improvements (except as set forth above), (i) depreciation; (i)
principal or interest payments; fees, .charges or other costs of morigage and other non-
operating debts of Landiord; (iv) the cost of repairs or other work to the extent Landlord is
reimbursed by insurance or condemnation proceeds, any contractor, manufacturer or supplier
warranty of service contract or any other costs for which Landlord has been reimbursed or
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receives a credit refund or discount for same; (v) all costs in connection with [éasing space in
the Bullding; including brokerage comniissions;. lease: concessions,. rental abatements: and:
construction allowances granted 1o specific teniants; (vi) costs incurred in connection with the
sale, financing or refinancing: of the Building; (vii) fines, interest and penalties incurred due to
the: late payment of Taxes or Expenses; (viii} organizational expenses associated with the
creation and: operation of the entity which constitutes. Landlord; (ix) any penalties or damages
that Landlord pays to Tenant under this Lease or lo: other tenants in the Building under their
respective: leases; ‘or (x) reserves of any kind, including, but not limited to replacement
reserves; and reserves. for bad debts or lost: rent or any similar charge not involving the
payment of money to third parties:

3. “Taxes" shall mean: (a)all real property taxes and other assessments on the Building
and/or Property, including, but not limited to, gross receipts taxes; dssessments for special
improvement districts and building improvement districts, governmental charges, fees and
assessments for police, fire, traffic mitigation or other governmental service of purported benefit
to the Property, taxes and assessments levied in substitution or supplementation in-whole or in.
part of any such taxes and assessments-and the Property’s share of any real estate taxes and
assessments under any reciprocal easement agreement, comman area agreement or ‘similar
agreement as 1o the Property; (b) all personal property laxes for property that is owned by
Landlord and used in connection with the operation, maintenance and repair of the Property
(equitably-adjusted with respect to:any such personal property that is used by Landlord in
conaection ‘with %he operatwn, mamtenanea and repair af ptoperues atﬁar than the Property),

liabﬂiﬁw described in @ and (by; msludmg. without limﬁatmm anv cnsts incurred hfy Landlom{
for cmnpnanw, review and appeal of tax liabilities. ‘Without limitation; Taxes shall not include
‘any income;; capital levy, transfer, capital stock; gift; estate or inheritance:tax: If a change is
obtained for Taxes for the Base Year, Taxes for the Base Year shall be restated and the Tax
Excess for all Adjustment Years shall be recomputed. Tenant shall pay Landlord the amount of
Tenant's Pro Rata Share of any such increase: in the: Tax Excess within thirty (30} days after
Tenant's receipt of a statement from Landlord.

. “Insurance Expenses® shall mean the amount paid-or incurred by Landlord (i) in insuring alf
or any portion of the Property under policies of insurance and/or ‘commercially reasonable self
insurance, ‘which may include: commercial general liability Insurance,. property’ insurance,
worker's comperisation: insurance; rent interruption insurance; contingent liability and bullder's
risk insurance, and any insurance as may from time to time be maintained by Landlord and
(ii) for deductible payments under any insured claims;

5. “Occupancy Adjustment®. If at any time during a calendar year (or portion thereof),
including the: Base Year; the Building is less than ninety-five percent (95%) occupied or
Landlord is not supplying services to at least 95% of the total Rentable Square: Emtage of the:
Building, Expenses and Insurance Expenses shall be determined as if the Building had been:
‘95% occupied and Landlord had been supplying services to 95% of the: Rentable: Square
Footage of the Building during such calendar year. Notwithstanding the foregoing, Landlord
may. calculate the extrapolation of Expenses and Insurance Expenses under this Section based
an 100%: occupancy and service so long as such percentage is used cansistently for each year
of the Term. The extrapolation of Expenses and Insurance Expenses under this Section shall
be performed in “accordance with the methodology specified by the Building Owners and
Managers Association or other generally accepted industry practices..
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EXHIBIT C

SPACE PLAN

Refurbish entry door to Premises:
- Add one.{1) new quad outlet-and one (1) newteladaﬂzm
Install new dishwasher & associatad millwork;
Install new plenum exhaust fan;
. Add one (1) new electrical whip;
. Paint new base coat throughout premises;
. Paint ten (10) walls with one of three tolat accent colors, to be-chosen by Tenant;
Convert floor monument to-electrical whig;
. Add two (2) new duplex oullets and two (2) new teledata ports
10, Add ane (1) new electrical whip;
11. Add one:{1) new duplex outlet and one (1) niew teledata floor monuiment;
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EXHIBIT D
COMMENCEMENT LETTER
Date
Tenant  [Tenant Name]
Address

Re: Commencement Letter with respect to that certain Lease dated as of .
20‘?0 by and between CA-MISSION STREET LIMITED PA&%T NERSHIP, as Landler&,

and , as; Tenant, for 4,111 rentable square feet on the

seventh (7th) floor of the ‘Building located. at: 201 Mission Street, San Francisco,

California '
Dear .

In accordance With the terms and conditions of the above reférenced Lease; Tenant
» Premises and acknowledges:

1. The Commencement Date is.
2. The Schedule of Base Rentis:

3.  The Temination Date is .

Please acknowledge the foregoing and your acceptance of possession by signing all 3
counterparts of this: Commencement Letter in:the space provided and returning 2 fully executed
counterparts to my: attention.. Tenant’s failure to execute and return this letter, or to provide:

‘written objection to the statements contained in:this letter; within 10 days after the date of this

letter shall be deemied an approval by Tenant of the statements contained herein:
Sincerely,

Authorized Signatory’
Acknowledged and Accepted:

Tenant: [Tenant Name]

By [EXHIBIT ~ DO NOT SIGN]
Name:

Title:

Date:
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EXHIBITE
BUILDING RULES AND REGULATIONS

This Exhibit is aftached to and made a part of the Office Lease Agreement (the “Lease”)
by and between CA-MISSION STREET LIMITED PARTNERSHIP (“Landlord”) and PAC-WEST
TELECOMM, INC., a Califomia corpomtion (‘Tenant’) for space: i the: Building located at 201
Mission Street, San Francisco, Califomia:

The following rules and regulations shall apply, where applicable; to the Premises, the
Building;:the parking facifities (if any), the Property and the appurtenances. -In the event of a:
conflict between the following rules and regulations and the rémainder of the terms of the:
Lease, the remainder of the terms of the Lease shall control.

1. Sidewalks; doorways, vestibules, halls, stairways. and other similar areas shali not be:
obstructed by Tenant or used by Tenant for any. purpose other than ingress and egress
to and from the Premises. No rubbish, litter; trash, or material shall be-placed, emptied,.
orthrown in those areas. Atno time shall Tenant permit Tenant's employees ta loiter in:
Common Areas or élsewhere about the Building or Property.

2. Plumbing fixtures and appliances shall be used:only for the purposes-for which designed
and no sweepings, rubbish, rags or other unsuitable material shall be thrown or placed
in the fixtures or appliances.

3 No signs, advertisements or notices shall be painted or affixed to windows, doors or
other parts of the Building, except those of such color, size, slyle and in such places as
are first approved in-writing by Landlord. All tenant identification and: suite numbers at
the entrance to the Premises: shall: be installed by: Landlord, at Tenant's cost and
expense, using the standard graphics for the Building. Except in connection with: the:
hanging of lightweight pictures and wall decorations; no nails, hooks or screws shall be.
inserted into any part of the: Premises or Buillding except by the Building maintenance:
pers;nnel without Landlord's prior approval, which approval shall not be unreasonably:
withheld,

4, Landlord may provide and maintain in the first floor (main lobby) of ‘the Building an:
alphabetical directory board or other directory device listing tenants and no other
directary shall be permitted unless previously consented to by Landlord in writing.

8. Tenant shall not place any lock(s) orany door in the Premises or Building: without
Landlord's prior written consent, which consent shall not be unreasonably withheld, and.
Landlord shall tiave the right at all times to retain and use keys or other access codes or
devices to all focks within and inta the Premises; A reasonable number of keys to the:
locks on the: entry doors:in the Pramises shall be furnished by Landlord to Tenant at
Tenant's cost and Tenant shall not make any duplicate keys - All keys shall be retumed
to Landlord at the expiration or early termination of the Lease:

8. Al contractors; contractor's representatives and instaliation technicians performing work
in the Building shall be subject to Landlord's prior approval, which approval shall not be:
unreasonably withheld, and shall be required to comply with Landlord’s standard rules;.
regulations, policies and procedures, which may be revised from time to time.
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7. Movement in or out of the Building of furniture or office equipment, or dispatch or-receipt.
by Tenant of merchandise or'materials requiring the use of elevators, stairways, lobby:
areas or loading dock areas; shall be performed in 2 manner and restricted to hours
reasonably ‘designated by tandlord. Tenant shall obtain Landiord's: prior approval by.
providing a detailed listing of the activity, including the- names of any contractors,.
vendors or delivery companies, which approval shall not be unreasonably withheld.
Tenant shall assume all risk for damage, injury or loss in connection with the activity.

8. Landlord shall have the right to approve the weight, size, or location of heavy equipment
or articles in- and about the: Premises, which approval shall not be: unreasonably:
withheld; provided that approval by Landlord shall not relieve Tenant from liability for-any
darage In cornectionwith such heavy equipment or articles

9, Tenant shall ot (a) make or permit any improper, objectionable or unpleasant noises
or odars in the Building; or otherwise interfere-in any way with other tenants or persons:
having business with them; (b) solicit business or distribute or cause to be:distributed, in
any portion of the Building, handbills, promotional materials or other advertising; or
(c) conduct or permit other activities in the Building that might, in Landlord’s sole
opinion, constitute:a nuisance;

10. No animals; except those assisting handicapped persons, 'shall ba brought into the:
Building or kept in or about the: Premises.

11, No inflammable; explosive or dangerous fluids or substances shall be used or kept by
Tenant in the Premises, Bullding or about the Praperty; except for:those substances as'
are typically found in similar premises used for general office purposes‘and are being used.
by Tenant in a safe: manner and in accordance with all applicable Laws. Tenant shall not,
without Landlord's prior written consent, use, store, install, spill, remove, release or
dispose- of, within or about the Premises or:any other portion of the Property, any
asbestos-containing materials or any solid, liquld or gaseous material now or
subsequently considered toxic or hazardous under- the provisions of 42 U.SC.
Section 9601 ‘et seq. or any other applicable environmental Law: which may now or later
be in efféct. ‘Tenant shall comply with all Laws pertaining to-and goveming the use of
these materiais by Tenant and shall rernain solely liable for the costs of abatement and
removal.

12, Tenant shall not use or occupy the Premises in any manner or for any purpose which
might injure-the reputation or impair the: present or future value of the Premises or the
Building. Tenant:shall not use; or permit any part of the Premises to be used for lodging,
sleeping or for any illegal purpose.

13.  Tenantshall not take any action:which would violate Landlord's labor contracts orwhich:
would cause & work stoppage; picketlng, labor disruption or dispute or interfere: with:
Landlord’s or any ather tenant’s or occupant’s business or with the rights and privileges:
of any person lawfully in the Bullding {‘Labor Disruption®). Tenant shall fake the:
actions necessary to resolve the Labor Disruption; and shall have pickets removed and,
at the: request of Landlord, immediately terminate any work: in-the Premises that gave:
rise to the: Labor Disruption, until Landlord ‘gives its written:consent for the work to.
resume. Tehant shall have no claim for damagss against Landlord or any of the
Landlord Related Parties nor’ shall the Commencement Date of the Term be extended
as a result of the above actishs;
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14.  Tenant shall notinstall, operate or maintain in the Premises.or in any other area-of the
Building, electrical - equipment that would ‘overload the electrical system beyond its
capacity for proper, efficient and safe operation as determined solely by Landlord:
Tenant shall not furnish cooling or heating to the Premises; mclud“ng, without limitation,
the use of electric or gas heating devices, without Landlord’s prior written consent,
Tenant shall not use more than its proportionate share of telephone lines and other
telecommunication facilities-available to-service the Building.

15.  Tenant shall not operate or permit fo: be operated a coin or token operated vending
machine or similar device (including,. without limitation, telephones, lockers, toilets;.
scales, amusement: devices and: machines for sale of beverages; foods, candy,
cigarettes and other ‘goods), except for machines for the exclusive use of Tenant's:
employees and invitees.

16:  Bicycles and other vehicles are not permitted inside the Building or on ‘the walkways
outside the Building, except in areas designated by Landlord.:

17.  Landlord may from time to time adopt systems and procedures for the security and
safety of the Building and Property, its cccupants; entry, use and contents. Tenant, its:
agents, employees, contractors; ‘guests and invitees ‘shall comply: with Landlord’s:
systems:and procedures.

18.  Landlord shall have the right to prohibit the-use of the name of the Building:or any other
publicity by Tenant that in Landlord's: sole opinion: may impair the reputation of the:
Building or its desirability. Upan writlen nwce from Landlord, Tenant shall refrain from:

19

; ! jees, contractars; guests or invitees shall smoke or
permit smoking in the Common Areas; unless a portion of the Common Areas have:
been declared a designated smoking area by Landlord, nor shall the above parties allow
smoke from the Premises to emanate into the Common Areas or any other part of the:
Building. Landlord shall have the right to designate: the Building (including the
Premises) as a non-smoking bullding.

20;  Landlord shall have the right to designate and approve standard window coverings for
the Premises and to establish rules to assure that the Building presents a uniform
exterior appearance; Tenant shall ensure, to the extent reasonably praclicable, that
window coverings are closed on windows:in the Premises while they are exposed to the
direct rays of the:sun..

21.  Deliveries to and from the Premises shall be made:only at the fimes in the areas and
through the entrances and exits reasonably designated by Landlord. Tenant shall not:
make deliveries to or from the Premises in a manner.that might interfere with the use by
any- other tanant of its premises or of thie Commorr Areas, any pedestrian use, or any’
use which is inconsistent with good business practice.

22.  The work of cleaning personnel shall not be hindered by Tenant after 5:30 p.M., and
cleaning work may be done at any time when the offices are vacant. Windows, doors'
and fixtures may be cleaned at any time. Tenant.shall provide adequate waste and
rubbish receptacies to prevent unreasonable hardship to the cleaning service..
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23 Window coverings ‘shall be closed when the effect of sunlight would impose
unnecessary loads on the air conditioning system.

24.  Tenant shall not tamper with or attempt to adjust temiperature control thermostats in the
Premises. Landlord shall make adjustments in thermostats on call from Tenant.

25.. Inno event'will Tenant aliow the Premises to be accupied by more than- one (1) parson,
per two hundred (200) rentable square feet, nor will Tenant install equipment in the:
Premises: of a type or at a level which adversely: affects the temperature range:
maintained by the Building's heating and air conditioning system:

26. Landlord reserves the right to make such'other and reasonable rules:and regulations as
inits judgment may from time to t;me be needed for the safety, care and cmanlmess of
reasonable efforts to apply such ruléé and regulations consistently to-all- tenam of the
Building.
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EXHIBITF

This Exhibit is-attached to and made a part of the Office Lease Agreement (the "Lease”)
by and between CA-MISSION STREET LIMITED PARTNERSHIP (*Landlord’) and PAC-WEST
TELECOMM, INC., a California corporation (*Tenant”) for space-in the Building located at 201
Mission Street;. San Frantisca, California.

1

: ' i Conditions, Tenant shall have the right to extend'the Term of
the Lease:(the “Renewal Option”) for one (1) additional period of three (3) years commencing
on the day following the: Termination Date and ending on the third (3rd) anniversary of the:
Termination Date (the "Renewal Term”), if:

()  Landlord receives irrevocable notice of exercisa (“Initial Reneswal
Notice®) not less than nine (9) full calendar months prior ta the Termination Date-and not more
than twelve (12) full calendar months prior 1o the Termination Date; and

(i) Tenant is not in Default under the Lease at the-tiine that Tenant delivers:
its Initial Renewal Notice or-as of the Termination Date; and

()  No part of the Premises is sublet (other than pursuant to a Permitted
Transfer):at the time that Tenant delivers its Initial Renewal Notice or-as of the: as of the:
Termination Date; and

(V)  The Lease has not been assigned (other than pursuant 16 a Permitted:
Transfer) prior to the date that Tenant -delivers its Initial Renewal Notice or as of the:
Termination Date,

(by s Apr . ing Renewal Term. The initial Base Rent rate-
per rentable square. fout of the Premtses during the Renewal Term shall equal the Prevailing.
Market (hereinafter-defined) rate per rentable square foot for the Premises. Base Rent during
the Renewal Term shall increase, if at all, in accordance with: the increases assumed in the:
determinatior: of Prevailing Market rate: Tenant shall pay Expenses, Taxes. and Insurance:
Expenses for the Premises during the Renewal Term: in accordance with the: terms of the:
Lease.

(c) i darket. Within thirty (30) days: after
receipt of Tenant’s lnlt!al Renewel Nottoe, Landlord shal! advise Tenant of the applicable Base:
Rent rate for the Premises for the Renewal. Term, Within fifteen (15) days.after the date cm;
which Landlord advises: Tenant of the applicable Base Rent rate for the. Renewal Term; Tenant:
shall ‘either (iy give Landlord ‘final binding ‘written notice: (“Binding Notice”) ‘of Tenant's
‘agreement with Landlord’s determination of the Prevailing Market rate for the Renewal Term; or
(il} If Tenant disagrees with Landlord’s: determination, provide Landiord with written notice of
rejection (the “Rejection Notice”). If Tenant fails to provide Landlord with either d Binding:
Notice orRejection Notice within such fifteen (15) day period, Tenant will be deemed to have:
delivered a Binding Notice.. If Tenant provides (or is deemed to-have provided) Landiord with a.
Binding' Notice; Landlord and Tenant shall enter into the Renewal Amendment (28 defined
below) upon ‘the: terms and ‘conditioiis set forth hereln. If Tenant provides Landlord with a
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Rejection Notice, Landiord and Tenant shall work together in good faith to agree upon the
Prevailing Market rate for the Premises during the Rénewal Term. Upon agreement, Landiord
and Tenant shall enter into the Renewal Amendment in' accordance with the terms and
conditions: hereof, Notwithstanding the foregoing, if Landlord and Tenant fail to agree upon the:
Prevailing Market rate within thity (30) days after the date Tenant provides Landlord with a.
Rejection Notice (the “Negotiation Perlod”), the Prevailing Market rate will be determined in
accordance with the-arbitration procedures described below.

(@ Arbitration Procedire.

0] Landlord and. Tehant, within five (5) days after the date of expiration of
the Negotiation Period, shall each simultaneously submit to the cther, in a sealed envelope, its
good faith estimate of the Prevailing Market rate for the Preémises during the Renewal Term
(collectively referred to as the “Estimates”). If the htgher of such Estimates is not more than
105% of the lower of such Estimates, then: Prevailing Market rate shall be the average of the:
two Estimates. If the:Prevailing Market rate is not resolved by the exchange of Estimates, then,
within fourtéen (14) days after the exchange of Estimates, Landlord and Tenant:shall each:
select a real estate broker to determinie which of the two Estimates most closely reflects the
Prevailing Market rate for the Premises during the Renewal Term. Each such real estate
broker so selected shall have had at least the immediately preceding ten (10) years” experiance:
as a real estate broker leasing first-class office: space in the San Francisco financial district,
with-working knowledge of current rental rates and practices.

()  Upon selection;, Landlord's and Tenant's brokers shall work together in
good faith to agree upon which of the two Estimates most closely reflects the Prevailing Market.
rate for the Premises. The Estimate chosen by the brokers shall be binding on both Landford
and Tenant. |feither Landlord or Tenant fails to appoint a broker within the fourteen:(14) day
‘period referred to above; the broker appointed by the other party shall be tha sole broker for the:
purposes hereof. If the two brokers cannot agree upon which of the twao Estimates most closely:
reflects the: Prevailing: Market within: twenty (20§ days afer their appointment; then; within'
fourteen (14) days after the expiration of such twenty (20) day period, the two brokers shall
select a third broker meeting the aforementioned criteria.. Once the third broker (the

“Arbitrator’) has been selected as provided for:above, then, as soon thereafter as practicable:
but in any case within fourteen (14) days; the Arbitrator shall select which of the two Estimates:
most closely reflects the Prevailing Market rate and sugh Estimate shall be binding on both
Landiord and Tenant. The parties shall share equally in the costs of the Arbitrator; Any fees of

appram: counsel or experts engaged directly by Landlord or Tenant, however, shall be
bom& by the party reiainm such appraiser, counsel orexpert.

(iy If the Prevailing: Market rate has not been determined by the
camimencement date of the Renewal Term, Tenant shall pay Base Rent upon the terms and.
conditions jn effect during the last month of the Term:for the Premises until such fime as the:
Prevamng Market rate has been detémmined. Upon such determination, the Base Rent for the

mises shail be retroactively adjusted to the commencement of the Renewal Termi If such
adjustmem’ resilts in.an underpayment of Base Rent by Tenant, Ténant shall pay Landlord the
amount of such undetpayment within thirty (30). days after the determination thereof. If such
adjustment results in an overpayment of Base Rent by Tenant, Landlord shall credit such
overpayment against the next instaliment of Base Rent due under the Lease and, to the extent
necessary, any subsequent installments, until the entire amount of such overpayment has been:
‘credited against Base Refit.
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(¢) Renewal Amendment: If Tenant is entitled to and properly exercises the:
Renewal Option, Landford shalt prepare an gmendment (the “Renewai Amendment") fo reﬂect‘
Tenant shall execute: and retum ‘the: Re:mfal Amendment to Landtord \mﬂm fiteen (15}/
Business Days. after Tenant's receipt of same; but an otherwise valid exercise of the Renewal.
Option shall be fully effective whether or not the Renewal Amendment is executed.

(ff  Prevailing Market. For purposes hereof, “Prevailing Market” shall mean the:
arms' lengtht fair market annual rental rate per rentable squaré fool undet new and renewal
leases and amendments with terms commencing on or about the date on which the Prevailing:
Market is being determined hereunder, for tenants of comparable credit worthiness to the:
Tenant, for space: comparable to the: Premises in the Building and office buildings comparable
to the Building in the San Francisco; California, Financial District. The determination of
Prevailing Market shall take into account any material economic differences between the terms:
of this Leass and any comparison lease or amendment, such as rent abatements, construction
costs and other concessions and the manner, if any, in‘which the landlord under any such lease
is reimbursed for operating expenses and taxes, as well as the level of improvements existirig:
in the Premises.
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Steve Hubbard / RBC
P.O. Box 73199
Chicago, IL 60673

Telesense

Cabs Department

P.O. Box 364300

‘Las Vegas, NV 89133-6430

Frontier
P.O. Box 92713
Rochester, NY 14692-0000

Samsara

1250 S Capital of Texas Highway
Bldg 2-235

West Lake Hills, TX 78746

Telus Corporation

215 Slater Street

Ottawa, Ontario, K1P 5N5
CANADA

Bandwidth.Com, Inc.
75 Remittance Drive, Suite 6647
Chicago, IL 60675

FPL FiberNet LLC
TJ412-01-0-R

ATTN: FISCAL SERVICES
2540 Shumard Oak Boulevard
Tallahassee, FL. 32399-0850

One Communications/Earthlink
P.O. Box 415721
Boston, MA 02241-5721

Cox Communications

ATTN: COX ACCESS BILLING
P.O. Box 1053390

Atlanta, GA 30348-5339

Cogent Communications
P.O. Box 791087
Baltimore, MD 21279-1087

La Arcata Development Limited
ATTN: ACCOUNTS RECEIVABLE
¢/o NAI Reco Partners

1826 N. Loop 1604 W, #250

San Antonio, TX 78248

Alpheus Communication
Dept 566

P.O. Box 43460

Houston, TX 77210-4346

Pac Bell
P.O. Box 166490
Atlanta, GA 30321-0649

Pilot Communications
P.O. Box 77766
Stockton, CA 95267-1066

America OnLine
P.O. Box 1450
Minneapolis, MN 55485-8702

CenturyLink
P.O. Box 2961
Phoenix, AZ 85062-2961

Genband, Inc.
P.O. Box 731188
Dallas, TX 75373-1188

Grande Communications Network
Dept 1204

P.O. Box 121204

Dallas, TX 75312-1204

Hines Reit One Wilshire, L.P.
Dept 34124

P.O. Box 390000

San Francisco, CA 94139

Arent Fox LLP
1050 Connecticut Ave. N.-W.
Washington, DC 20036-5339



