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BEFORE THE STATE OF FLORIDA PUBLIC SERVICE COMMISSION
DOCKET NUMBER 120054-EM

ROBERT D. REYNOLDS and JULIANNE C.
REYNOLDS,

Complainants,
V.
UTILITY BOARD OF THE CITY OF KEY
WEST, FLORIDA, d/b/a KEYS ENERGY
SERVICES, et al

Respondents.
And
MONROE COUNTY, a political
Subdivision of the State of Florida,
NO NAME KEY PROPERTY OWNERS
ASSOCIATION, INC.,

Intervenors.

RESPONDENT, UTILITY BOARD OF THE CITY OF KEY WEST, FLORIDA,
d/b/a KEYS ENERGY SERVICES RESPONSE TO SECOND AMENDED
COMPLAINT AND AFFIRMATIVE DEFENSES

RESPONDENT, UTILITY BOARD OF THE CITY OF KEY WEST,
FLORIDA d/b/a KEYS ENERGY SERVICES, (hereinafter KES) files this
Response, Affirmative Defenses in reply to Complainants Second Amended Complaint
and states as follows:

1. Admitted.
2. Admitted.
3. Admitted.
4. Admitted.

5. Admitted.
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10.

11,

12.

13.

14.

15.

16.

17.
18.

19.

Admitted.

Can neither Admit nor Deny as paragraph contains no factual statement.
Denied.

Denied as to first sentence; Admit remainder of paragraph.

Admitted.

Denied; case speaks for itself.

Denied; case speaks for itself.

Denied; the Statute and case speak for themselves

Denied.

Admitted but allege that prior contract with Monroe County was and is in
existence. See Exhibit A attached hereto.

Denied; the Territorial Agreement speaks for itself.
Denied.
Denied; the Statute speaks for itself.

Denied.

20.Unknown therefore denied.

21.

Unknown therefore denied.

22. Unknown therefore denied.

23.

24.

Unknown therefore denied.

Unknown therefore denied.

25. Denied; lawsuit and pleadings speak for themselves.

26. Denied; lawsuit and pleadings speak for themselves.



27. Denied; lawsuit and pleadings speak for themselves.

28. Admitted.

29. Denied; Order speaks for itself,

30.Denied; Order speaks for itself.

31. Admitted.

32.Denied; the lawsuit and pleadings speak for themselves.
33.Denied. Order speaks for itself.

34. Unknown therefore denied.

35. Unknown therefore denied.

36.Unknown therefore denied.

37. Unknown therefore denied.

38.Unknown therefore denied.

39. Unknown therefore denied.

40.Unknown therefore denied.

41. Unknown therefore denied.

42.Denied.

43. Denied.

44.Denied; the Agreement speaks for itself.

45. Denied; the Agreement and Statute speak for themselves.
46. Denied; the Agreement and Statute speak for themselves.
47. Denied; the Statute speaks for itself.

48.Denied; the Statute speaks for itself.



48(2) Unknown therefore Denied.

49. Unknown therefore Denied.
50.Unknown therefore Denied.
51. Unknown therefore Denied.
52. Unknown therefore Denied.

AFFIRMATIVE DEFENSES

1. The issues in said Second Amended Complaint between Complainants and KES

are moot and there exists no justiciable issues in that:

A. Since the date of the filing of the Verified Complaint, Respondent has entered
into a contract with Complainants and others for the provision of electrical
service to the area commonly known as No Name Key, on which

Complainants Reynolds are property owners.

B. A copy of said Agreement, fully executed, is attached hereto and made part
hereof as Exhibit B.

C. A copy of the minutes of Respondent approving such Agreement is attached

hereto and made hereof as Exhibit C.

2. Complainants are not entitled to an award of attorney’s fees and costs.

g™ ) Respectfully Submitted,
DATED: &%ﬂuﬁ 8‘% DR

NATHAN E. EDEN, P.A.
Attorney for Respondent
302 Southard Street

Suite 205 : )

Key t 3040
305-29 -
By e

7 NATWN, ESQ.
FBN: 1




CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing was served
by Electronic Mail to the individuals listed on the attached Service List this Bir)%éy
of April, 2013.

NATHAN E. EDEN, P.A.
Attorney for Respondent
302 Southard Street

Suite 205

Key West, FE 23
305-2‘-;2}5

By: 74 /
4 Y E. EDEN, ESQ.
N:&a147




Martha Carter Brown, Esq.

Curt Kiser

Florida Public Service Commission
Division of Legal Services

2540 Shumard Oak Boulevard
Tallahassee, FL 32399
MBrown@PSC.STATE.FL.US
ckiser@psc.state.fl.us

Barton Smith, Esq.
SMITH OROPEZA P.L.
138-142 Simonton Street
Key West, FL 33040
bart@bartonsmithpl.com

Gregory Oropeza, Esq.
SMITH OROPEZA P.L.
138-142 Simonton Street
Key West, FL 33040
greg@bartonsmithpl.com

Robert B. Shillinger, Esq.

Chief Assistant Monroe County Attorney
1111 12th Street, Suite 408

Key West, FL 33040
Howard-derek@monroecounty-fl.gov
Dastague-laurie@monroecounty-fl.gov

REYNOLDS V. U.B.
FLORIDA P.S.C. DOCKET NUMBER 120054-EM
SERVICE LIST

John T. LaVia, III, Esq.
Gardner, Bist et al

1300 Thomaswood Drive
Tallahassee, FL 32308

jlavia@gbwlegal.com

Andrew Tobin, Esq.
ANDREW M. TOBIN, PA.
PO Box 620

Tavernier, Fl 33070
Tobinlaw@terranova.net

Tobinlaw2@gmail.com

Robert N. Hartsell, Esq.

ROBERT N. HARTSELL, P.A.
Federal Tower Office Bldg.

1600 S. Federal Highway, Suite 921
Pompano Beach, FL 33062
Robert@Hartsell-Law.com
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RESCLUTION ORAWTING THE CITY OF XEY WBST, )
FLORIDA PEYRLSSION TO USE THE RICHTWOYMKY

OF CERTAIN IUBLIC STREED'S,ROADS, BHIDOES

AND/OR HIGHNAYS IN MONROB COUNTY, FIOHIDA.

WHEREAS, the City of Key West, Florida, desires %o run slectrical line
from the City of Key West, Florids to Pigeon Key, Florida for the purpose of fur-
nishing electricity to the residents of the Mlorida Keys residing in said area,
and,

WHEREAS, the Clty of Key Wept, Florids has requested the Board of County
Commissioners of Monros County, Flordda to grant essements on -and over the public
streets, roads, bridges snd/or highways under said Board's jurisdiction and control,
and,

WHEREAS, the said City of Key West, Florida has agreed not to charge any
higher rates to residents of the above areas then it sharges within the boundiyies
of the City of Key West, Florida, and that in furniehing service to residente not
residing on a pudblic street, road and/or highway not to charge any higher rate for
the extension of the pole lineythan that which is charged by the Florida Keys Elect-
rical Cooperative Association, which is now operating 411 another area in Monros County,
Floride, and

WHEREAS, the City of Koy West, Florida has agreed to furnish service
nnder the ronditions set farth in the above paragraphs to any and all subscribers
who may apply for same, now, therefore,

BE IT RESOLVED BY THE BOARD OF COINTY COMMISSIONERS OF MONROE COUNTY,
FIORIDA, that permission be and the same is hersby granted to the City of Key West,
Florida to construct and maintain an electrical system on and over any of the public
streets, roads, bridges and/or highways under said Board's jurisdiction and control
within the Florids Keys, Mouroe County, Florida, frem the City of Key West, Florida
up to and including Pigeon Key, Florida, provided that the City of Key West, Flordda
charges the sgreed rates and coste to consurmers for extension as set forth in the

introductory paragrapha of this Resolution.
Dated thia Lth day of September, A.D, 1951,

PR VU

Reynolds v. Utility Board
Florida P.S.C. Docket No. 120054-EM

EXHIBIT A




CEHATIFICATE OF CLIRK

STATE OF FLOWIDA,

COUNTY OF MONROE.

I BaltlL R, ADAMS, Clerk of the Circuit Court amd sxwofficio
Clerk of the Board of County Commissioners, in and for said County
and State, DO HEHEBY CERTIFY that the foregoing is a true and correct
copy of a "RESOLUTION granting the City of Key West, Florida
pernission to use the Right~of=Way of certain public
straets, roads, bridges and/or highways in Monros
County, Florida"
passed by the Board of Lounty Commissionere at a Regular Meeting
held on September Lth, A. D. 1951, as same appears on file and of
racord Minute Book "G" page 82 in the Public¢ Records of Monroe County,
Florida,
WITHESS my hand and seal of office this 2Bth day of Apri],
A, D 1960,

Clerk Circuit Court, and ex~officio Clerk
of the Board of County Commiseloners,
in and for Monroe County, Florida

Byx?/(a,u. fa-' n/\fﬂk’#[/ 2 70‘0 WD DeCo




ELECTRIC EXTENSION AGREEMENT
LINE EXTENSION # 746

THIS ELECTRIC EXTENSION AGREEMENT (the “Agreement”), made this Zth day

of March 2012, by and between

ASSOCIATION, ING with an address of 32731 Tortugn lLane
No Name Key, Big Pine Key, Florida 33043 (see Exhibit “A® for Corporate

Documents) hereinafber ca!led “NNI(POA," and the

! , $g, with an address of 1001
Jcmes Streef Key Wesf Florida 33040 organized and existing under the laws of the
State of Florida, herelnafl:er called "KEYS.”

WHEREAS, the NNKPOA has applied to the KEYS for electric service of the
duaract:er commonly known as stngle-phase, sbartmg at w on m

WHEREAS, sald location requires an extension of KEYS' present distribution
system from the last point of electrical service on the west side of the bridge from the
Big Pine Key side extending with conduits attached to bridge and approximately 62

poles; and

WHEREAS, KEYS would not be justified in making said extension prior to the
receipt of payment in full for the line extension estimated cost at the rate of

$648.752.55 for said Line Extension.

NOW, THEREFORE, WITNESSETH, that for and in consideration of the mutual
covenants and agreement hereafter set forth for the parties hereto covenant and agree
as follows:

ARTICLE I. The obligations of NNKPOA to fund and replenish the escrow account
described herein and to pay for catastrophic damage to the electric facilities constructed
pursuant to this Agreement will continue in perpetuity or until such obligations are
waived in writing by KEYS.

ARTICLE II. Upon execution of this Agreement by NNKPOA, NNKPOA shall
advance to KEYS $459.257.00 representing the known outstanding balance for
current estimated construction cost of the requested line extension, $2,850.00 for
spedalized training (Article XIV and $50.000.00 for escrow account (Article XVI). See
Exhibit “B” for the full breakdown of expenses paid and estimated to be paid. Upon
completion, if actual costs associated with the construction of the requested line
extenslon are less than the estimated construction cost, KEYS will return the difference
to NNKPOA. NNKPQA will be responsible for the total cost of construction as
described in Article IV and eisewhere in this Agreement, and NNKPOA acknowledges

Reymnolds v. Utility Boara
Florida P.S.C. Docket No. 120054-EM

EXHIBITB A o
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that the total cost of construction may exceed the estimate of $459,257.00. In this
Agreement NNKPOA is obligated to pay for various matters, and such obligation
includes the requirement to pay for the total costs of the matters described however
Incurred, induding without limitation, the obligation to reimburse KEYS for sums due to
third party contractors or the costs of providing the goods or services by KEYS through

its empioyees.

ARTICLE III. Al costs incurred by KEYS shall be documented and presented
quarterly to NNKPOA upon request.

ARTICLE IV. NNKPOA shail be responsible for any and all expenses assoclated
with this line extension from start to finish which includes but Is not limited to the cost
of litigation, permitting, construction overruns, construction delays, and contractor
remobilization resuiting from delays. From time to time, KEYS shall have the right to
require advances from NNKPOA above the initial advance set out in Article I. If
NNKPOA fails to make the payments as required by KEYS, construction on the project
may be halted and KEYS may elect to terminate this Agreement,

In addition to its other duties or obligations stated In this Agreement, NNKPOA
agrees to engage, pay for and coordinate an “on-site” blologist, with appropriate
credentials, during initial construction of the electrical facilities in accordance with the
Fish and Wildiife Services (FWS) requirements as stated in the “Stock Island Tree Snail
and Garber’s Spurge Impact Avoidance Procedures Plan”. NNKPOA or its consultants
will perform all work associated with this plan. Any associated project delays In
construction or additional work will be paid by NNKPOA.

ARTICLE V. NNKPOA shall be responsible for all costs incurred in the event the
Contract-is cancelled or the project is stopped. NNKPOA will be responsible for any
material purchased for the project. If such material can be used for another project (at
KEYS sole determination), KEYS will charge a 20% material restocking fee. If bridge
conduit system is in place, and contract stopped prior to project completion, NNKPOA
Is responsible for all costs incurred by KEYS or by any KEYS contractor or
“subcontractor” including costs of deconstruction, removal, mitigation, disposal and any
repairs to return the bridge or the rights-of-way to their preconstruction condition,

ARTICLE VI. The construction contemplated by this Agreement Is limited to the
single-phase, primary electrical faciiities in the location as depicted on Line Extension
drawing D-4157 attached as Exhibit *C.” This Agreement does not include funds for
any construction on private property to provide service to a
home nor does it include costs that may be needed for construction of customer “Tap
Poles” that may be needed to provide service to homes more than approximately 75
feet from the proposed primary fines. Any such construction costs to extend service
from the primary electrical faciiities to a home or property will be at the property
owner’s expense. Upon completion of construction and energizing the single phase
distribution line shown on Extension drawing D-4157 attached as Exhibit “C”, KEYS
will have no further obligations under this Agreement.

Initiols KEYST?d_T;:ustomer: Wr)):
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ARTICLE VII. KEYS and the NNKPOA agree that the Line Extension drawing
P-4157 attached as Exhibit “C” is a single phase distribution fadlity designed to

provide electrical service to the existing 43 homes and lots. (Identified under Exhiblt
"J") The attached line extension drawing # P-4187, attached as Exhibit “C", is part
of this contract and made part hereof. Previously executed Line Extension #2754 for
two poles will become a part of this line extension as Exhibit *D".

ARTICLE VIII. There currently exists 43 resldential homes and lots on No Name
Key of which 2§ are connecting to the electrical faclitties as part of this Agreement. .
Before the construction of the project is complete, the NNKPOA = will provide KEYS
with a list of NNKPOA members who are in compliance with their financial obligation to
the NNKPOA in paying thelr full prorated financial share. This list will become Exhibit
"I". If at a future date, any of the remaining 18 homeowners, not currently listed on
Exhibit “I", elect to connect to the electrical facilities, they must meet all of KEYS
policies. In addition, any of those remaining 18 homeowners will be responsible for
paying in advance an amount outlined in Exhibit “E” representing their fair share of
the total final cost associated with the line extension design and this line extension.
Also, those remalning 18 homeowners may have additional costs associated with their
specific line extension. KEYS shall reimburse the NNKPQA 85% of the amount
outlined in Exhibit D" and paid by the new customer. If electric service is requested
to a parce! on No Name Key not included in the 43 parcels described above, then KEYS
may deal with such additional parcel or customer in accordance with its then existing
policies.

ARTICLE IX. The provisions of Article VIII of this Agreement shall terminate ten
years from the date this Agreement Is signed. The provisions of Article VIII do not
extend to any lots that are not identified as the existing 43 residential homes and lots.

TITLE AND OWNERSHIP

ARTICLE X. Title to, and complete ownership and control over all the eiectrical
facllities or associated items constructed pursuant to this Agreement, shall at all times
remain in KEYS, and KEYS shall have the right to use the same for the purpose of
service to other customers.

EASEMENTS AND PERMITTING

ARTICLE XI. NNKPOA will secure, grant, or cause to be granted to KEYS, and
without cost to KEYS, all rights, permits and privileges necessary for the construction

described herein and the rendering of service hereunder. KEYS shall work
collaboratively with NNKPOA to obtain all necessary consents, permitting, easements
and licenses necessary to accomplish this line extension but all costs shall be the sole
and exclusive obligation of the NNKPQA. All permits, permissions and easements shall
be obtained and provided to KEYS prior to commencement of construction. All

Initials KEYS: __: Customer: _A?ﬂ
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construction will be performed by KEYS or through contractors retained by KEYS and
the entire project must be designed to requirements.

MAINTENANCE

ARTICLE XII. It is expressly understood and agreed that the amount paid by
NNKPOA to KEYS, for the cost of the lines to be built hereunder includes cost of
timming trees or other obstructions from the right-of-way, and to trim all trees
adjacent thereto In order that the lines to be bullt under may be safely and properly
constructed. KEYS shall clear and trim all trees as necessary to begin the extension at
the sole cost of NNKPOA. All initial tree trimming on private property prior to
installation of service drops shail be performed/cut by the private property owner. After
the extension is complete, maintenance of said trees shall be performed by KEYS in
accordance with its normal operating procedures at no additional cost to NNKPOA.

ARTICLE XIII. NNKPOA also agrees to pay for required, necessary or
appropriate training for KEYS' staff so that members of KEYS' staff may become
certified in accordance with the “Stock Island Tree Snail and Garber's Spurge Impact
Avoidance Procedures Plan” (see Exhibit “F*). This training and certification shall be
done prior to energizing the new electrical high voltage facilities.

ARTICLE XIV. NNKPOA agrees to pay KEYS a one time $2.950.00 fee to
cover the development of a “training program” in accordance with the “Stock Island
Tree Snall and Garber's Spurge Impact Avoidance Procedures Plan”. Additionally,
NNKPOA agrees that during construction, NNKPOA shall pay and supply the required
biologist as required in “Stock Island Tree Snall and Garber’s Spurge Impact Avoldance
Procedures Plan”, This person shall be responsible for compliance in accordance with
said Plan.

PROCEEDING WITH WORK

ARTICLE XV. Upon compliance with and completion of all predicate provisions
herein, KEYS will proceed with construction of the extension outiined herein and as
covered by sketch and specifications hereto attached and made a part hereof. It is
agreed that construction of sald line extension shall require an indeterminable period of
time.

COASTAL BARRIER RESOURCES ACT (CBRA) - ESCROW - LIEN

ARTICLE XVI. and the owners of property to be served by the line
extention acknowledge that KEYS shall have no obligation to make any reconstruction
or repairs. NNKPQA and the owners of property to be served by the line extension

o

Initials KEYS: _
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further agree and recognize that sections of No Name Key are within a Coastal Barrier
Resources Act (CBRA) (see Exhibit "G”), and that certain electrical facilities may not
be eligible for FEMA reconstruction funding after a Natural Disaster. NNKPOA and the
owners of property to be served by the line extention acknowledge and agree that
KEYS shall have no obligation to pay any sum for repairs or reconstruction that are
typicalty covered by FEMA for non CBRA areas and NNKPQA or the owners of property
served by the line extension shall be required to pay the cost for reconstruction and
repairs that KEYS would otherwise have been reimbursed by FEMA. To minimize the
possibility of delay in repair or reconstruction pending advanced payment to KEYS,
NNKPOA shall establish an Escrow account to pay for such cost.

This escrow account shall be in KEYS’ name and KEYS shall have total control,
KEYS will use the funds in escrow solely for the for purposes consistent with this
Agreement. This escrow account shall have an initial deposit of $50.000.00, and
NNKPOA shall pay this $50.000.00 to KEYS prior to commencement of any
construction of the line extenslon. Interest earned, at the rate paid to KEYS by its
depository Institutions for short term deposit accounts, will remain in the account. In
the event KEYS uses all or part of the escrow funds for repair or reconstruction of the
fadliities, the NNKPOA shall replenish the account within six (6) months, for the exact
amount that was used. Failure to replenish the escrow account to $50.000.00 is a
default in this Agreement entitling KEYS to suspend electric service along the line
extension and to other rights as set forth herein.

In the event of a catastrophic damage to the No Name Key facilities constructed
pursuant to this Agreement (catastrophic damage for purposes of this Agreement is
deemed to be damage resulting in repalr costs in an amount exceeding the amount of
the escrow deposit held by KEYS at the time of the damage), KEYS has no obligation
to make repairs until NNKPOA or the owners of property served by the line extension
have paid to 100% of the funds estimated to be needed to pay for KEYS' costs
that are typically covered by FEMA for non CBRA areas cost to make repairs to KEYS.
KEYS shall have no obligation to restore service or make repairs until it receives or is
assured to its satisfaction that all sums needed to restore service or complete the
repairs will be paid for by FEMA or by NNKPOA so that it incurs no loss or cost
associated with such repairs. This shall be in advance of any restoration work in CBRA
areas.

Notwithstanding the foregoing, NNKPOA and the In the owners of property
served by the line extension at the time of the damage hereby authorize KEYS to make
repairs or to reconstruct the facllities built pursuant to this Agreement in the event of
any damage regardless of whether sufficient finds are held in the Escrow account
described herein. The costs of such repair in excess of any sums held in the Escrow
account shall be a personal obligation of NNKPOA and of the property owners whose
property was served by the line extension at the time of the damage (but such personal
responsibility of the property owners is limited to their prorata share of the costs based
on the number of properties served by the line extension). All of the costs of repair or

Initials KEYS:& Customer: _smA3
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reconstruction, together with interest and all costs and expenses of collection, including
reasonable attorneys’ fees, are a continuing charge on the land of all such property
owners, and KEYS shall have a right to a lien agalnst all such property for the payment
of such funds. This Agreement constitutes constructive notice to all subsequent
purchasers and/or creditors of the existence of KEYS' lien rights. from time to
time may record a Notice of Lien or in the public records for the purpose of evidencing
the lien established by this Article and the priority of the Notice of Lien shall be based
on the time and date of recording the Notice of Lien in the public records.

Any sum reflected in any Notice of Lien not paid within 30 days after its due date
bears Interest at the highest per annum rate of interest allowed by law. KEYS may
bring an action at law agalnst the property owner(s) personally obligated to pay such
assessment and/or or foreclose its lien against such owner’s property subject to the
Notice of Lien. The lien for sums claimed pursuant to this Article may be enforced by
judicial foreciosure In the same manner in which mortgages on real property from time
to time may be foreclosed in the State of Florida. In any such foreclosure, the property
owner s required to pay all costs and expenses of foreclosure, including reasonable
attorneys’ fees. All such costs and expenses are secured by the lien foreclosed. Each
property owner is deemed to acknowledge conclusively and consent that all sums due
to KEYS pursuant to this Article are for the improvement and maintenance of any
homestead thereon and that KEYS' lien has priority over any such homestead.

ARTICLE XVII. NNKPOA agrees and acknowledges that each customer that
applies for electrical service to a home or parcel on No Name Key shall execute a
separate document entitled NOTICE AND AGREEMENT REGARDING PROVISION OF
ELECTRIC SERVICE TO NO NAME KEY (the “Notice™) (see Exhiblit “H") that
acknowiledges they understand and accept this Agreement.

Prior to providing electric service to a parcel, all persons or entities having an
ownership interest In the parcel and all spouses of such persons shall execute the
Notice before two (2) witnesses. The Notice shall be notarized and recorded in the
public records of Monroe County, Florida at the Monroe County Court House 500
Whitehead Street Key West, Florida at the property owner's expense. The property
owner shall deliver the origina! executed notice to KEYS, and receipt by KEYS of the
original recorded Notice is a condition to the provision of electric service to a parcel or
home on No Name Key.

DEFAULT

ARTICLE XVIII. If (a) NNKPOA fails to perform any of its obligations as
described in this Agreement; or (b) a receiver is appointed for NNKPOA; or (¢) there
is falsity in any material respect of, or any material omission in, any representation or
statement made to Kﬁ!& by or on behalf of NNKPOA In connection with this
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Agreement; or (d) NNKPOA is dissolved then NNKPOA shail be in default of this
Agreement within twenty days after notice of the default is provided to NNKPOA, and
KEYS will be entitied to alf rememdies at law or in equity to enforce this Agreement. In
addition, If NNKPOA fails to pay any sums due pursuant to this Agreement, KEYS may
elect to terminate or suspend construction activities and may elect to terminate or
suspend electric service along the line extension contemplated by this Agreement.

If NNKPQA asserts that KEYS has falled to perform any of its obligations set
forth in this Agreement obligations, NNKPOA shall give KEYS written notice specifying
the obfigation(s) KEYS has failed to perform and providing KEYS with thirty (30) days
to cure the asserted default. Provided, however, that if the nature of the specified
obligation(s) is such that more than thirty (30) days are required for performance, then
KEYS shall not be in default if KEYS commences performance within such 30-day
period and thereafter prosecutes the same to completion.

GENERAL TERMS

ARTICLE IXX. This Agreement supersedes all previous agreements, or
representatives, either written or verbal, between KEYS and NNKPOA made with
respect to the matters herein contained. This Agreement, the Notice and the exhibits
attached hereto contain the entire agreement between the parties. There are no
promises, agreements, conditions, undertaking, warranties or representations, oral or
written, express or implied between the parties other than as hereln set forth. No
amendment or modification of this Agreement shall be valid unless the same Is in
writing and signed by the parties hereto. No waiver of any of the provisions of this
Agreement or any other agreement referred to herein shall be valid unless In writing
and signed by the party against whom enforcement is sought and any such written
walver shall only be applicable to the specific instance to which it related and shall not
be deemed to be a continuing or future waiver, This Agreement shall inure to the
benefit of and be binding upon the respective heirs, legal representatives, successors
and assigns of the parties hereto.

In the event that any party to this Agreement shall be delayed, hindered or
prevented from performance of any act required by this Agreement, except with respect
to the obligations to pay any fees, expenses or other amounts required by this
Agreement, by reason of strikes, labor troubles, inability to procure materials or services
necessary for such performance, restrictive governmental laws or regulations, riots,
insurrection, war, terrorism, Act of God, or any other reason beyond the reasonable
control of such party, then performance of such act shall be excused for the period of
the delay, and the period of the performance of any such act shall be extended for the
period equivalent to the period of such delay.

Whenever any notice, demand, consent, delivery or request is required or
permitted hereunder, it shall be in writing and shall be deemed to have been properly
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given or served (a) when delivered In fact to the other party, or (b) three (3) business
days after having been deposited in the United States mail, with adequate postage
prepaid and sent by registered or certified mall with return receipt requested, or (c)
when delivered to Federal Express or other comparable overnight courier which obtains
a receipt to confirm delivery, to the addresses set forth above or at such other
addresses as are specified by written notice so given in accordance herewith. Any
notice to KEYS shall be sent to KEYS to the attention of the General Manager/CEO
with a required copy to the Director of Engineering.

Any captions and headings contained in this Agreement are for convenience and
reference only and in no way define, describe, extend or limit the scope or intent of this
Agreement nor the intent of any provision hereof. This Agreement shall be construed
and interpreted according to the faws of the State of Florida. Whenever used herein,
the singular number includes the plural, the plural includes the singular, and the use of
any gender includes all genders. This Agreement shall not be construed more strongly
against of for elther party and the rule of construction against the drafter shall not be
followed or applicable to this Agreement. Any provision of this Agreement that Is legally
unenforceable shall be Ineffective to the extent of such unenforceabiliity without
‘invalidating the remaining provisions hereof. All exhibits referred to within and
attached to this Agreement are by this reference incorporated within this Agreement
and are considered a part of this Agreement. This Agreement is not a third party
beneficiary contract and shall not in any respect whatsoever create any rights on behalf
of any third parties. This Agreement may be executed in one or more counterparts,
each of which shall be deemed to be an original but all of which shall constitute one
and the same agreement,

The parties agree that from time to time and following a request therefor by a
party, each shall promptly execute and deliver to the other partles such further
documents and Instruments reasonably necessary to confirm and/or effectuate the
obligations of each party hereunder and the consummation of the transactions
contemplated hereby.

Time is of the essence in connection with this Agreement and each provision
hereof, Unless this Agreement expressly or necessarily requires otherwise, any time
period measured in “days” means consecutive calendar days, except that the explration
of any time period measured In days that expires on a Saturday, Sunday or legal
holiday automatically will be extended to the next day so that it is not a Saturday,
Sunday or legal holiday.

EACH PARTY HEREBY WAIVES THE RIGHT TO A TRIAL BY JURY IN ANY ACTION
OR PROCEEDING BASED UPON, OR RELATED TO, THE SUBJECT MATTER OF THIS
AGREEMENT. THIS WAIVER IS KNOWINGLY, INTENTIONALLY, AND VOLUNTARILY
MADE BY EACH PARTY AND EACH PARTY EXPRESSLY ACKNOWLEDGES THAT NEITHER
THE OTHER PARTY NOR ANY PERSON ACTING ON BEHALF OF THE OTHER PARTY HAS
MADE ANY REPRESENTATIONS OF FACT TO INCLUDE THIS WAIVER OF TRIAL BY

Initials KEYS: __3& Customer. MG
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JURY OR IN ANY WAY TO MODIFY OR NULLIFY ITS EFFECT. EACH PARTY
ACKNOWLEDGES TO THE OTHER THAT IT HAS READ AND UNDERSTANDS THE
MEANING AND EFFECT OF THIS WAIVER PROVISION.

NNKPQA REPRESENTS AND WARRANTS TO KEYS THAT IT HAS CONSULTED
LEGAL COUNSEL WITH REGARD TO THIS AGREEMENT OR THAT IT HAS HAD AMPLE
OPPORTUNITY TO OBTAIN LEGAL COUNSEL AND HAS ELECTED NOT TO DO SO.

Each person signing this Agreement represents and warrants that he or she has
full power and authority to enter into and execute this Agreement and that upon
execution and delivery, this Agreement will be binding on and enforceable against the
party for whom that persons signs.

REMAINDER OF PAGE INTENTIONALLY BLANK
SIGNATURES APPEAR ON FOLLOWING PAGE
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement in duplicate

the day and year first above written.
—
No Name Key Property
" Witness for the NNKPOA Owners Association, Inc.

%ss for the NNKPOA

Kathryn % Brown,

As president

UTILITY BOARD
CITY OF KEY WEST
"Keys Energy Services"”

do ('A"—"—'\‘//

Lou Hernandez,
Utility Board Chairman

inltials KEYS:\K_' Customer: ___




No Name Key Property Owner's Association

Lynne,

NNKPOA, Inc. is ready to execute the KEYS Energy LE Contract and go
before the KEY'S Utility Board on January 12th, We will have the final LE
Contract signed and to you by or before January 4th, 2011.
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Mission Statement;.

The No Name Key Property Owners Association supports basie infrastructure improvements including a central
sewer connection and its electrical power needs for residents of No Name Key in Monroe County, Florida. The
Association does not advocate development of the island and hus, as its principal goal, the long term, multi
generational, and protection of the islauds unique character that is achieved by its limited density and abundance of
nature, The Association is a strong advocate of a central sevver system to protect our inshore and near-shore waters
Jrom pollution. The Association, while an advocate of grid-tie solar net metering and the environmental benefits it
offers the world, feels that no one should be forced nor denied civilization'’s most basic infrastructure improvements
such as central sewage treatmemt and disposal. or connmercial electrical power.




2011 NOT-FOR-PROFIT CORPORATION ANNUAL REPORT Fl
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DOCUMENT# NOBOO0007867
Eofity Neme: NO NAME KEY FROPERTY OWNERS ASSOCIATION, INC.

Cumvant Principal Piace of Business: Naw Principa! Pizce of Business:

RO HEY, B PREKEY, FL 3308 U
Curent Malling Address: New talling Addrees:

32781 TORTUGA LANE
NO NAME KEY, BIG PINE KEY, FL. 83048 U8

P Nunben 2642227 PN Nuaber Apglied For( ) I ombar Mot Appllcable { ) Cortitiante of Stanie Desired D)

Name and Addrass of Cunenit Repistered Agent; Name and Address of New Reglstered Agent
THRYNM -

32731 TORTUGA LANE

NO NAME KEY, IO PNEKEY, F1. 83049 U8

above named bmits this [
.l?:n&hd oniity v statament for the pumpose of shanging s reglatered office or registared agert, or both,

BIGNATURE: a
~Eecironlo Signeture of Registered Agent Dwie

OFFICERS AND DIRECTORS:

PREB

BROWN, KATHRYNM

22731 TORTUGA LANE

NONAME KEY, NG PINE KBY, It 33048 U8

v

NEWTCN, JAMES B

2047 BAHIA SHORES RD,

NONAME KEY, 318 PINE KEY, . 33063 U8

mm

2844 BIMENT SANE

NO RAME XY, 850 PINE KEY, Fl. 33043 US

MM

32838 BN LANE

NO NAMSE KRY. 810 PINE KEY, L. 33043 US

L

|mcmmunmmmw this report or & mbmwmmmww

sture mummm.g‘mwuwﬁq:mmm«ammmw« rocsivar
0

ﬁmm%“%nmumwbym 17, Florida Sintules; and that my nems appeans sbove, or

SIGNATURE: KATHRYN MINTON BROWN PRES 0811072011
e g or Director Dts
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Exhibit "B"

No Name Key Cost & Bliling Summary
at1/6/2011

Sosta.of Compiated Wark .
Keys Incurred Expenges through 8/14/10 $ 293842
Survey Work (J. Lynn O'Fiynn, Inc.) . 21,57480 1
Bridge Design (CCI Systems) . . 19,957.86 !
Compieted portion of 2-Pole Pliot Program 4,193.30 ¢
Legal Fees (Carfton Felds) — _ — _4,234.5 ¢
) Compieted WorktoDate: § 79,358.72

Expacted Future Admin Expenses (Induded in 8/31/10 billing) $ .. 652975 ¢

Estimated Remaining 2-Pole Ling Bxtension Pllot Program Costs 4,736.66 *
Remaining Line Extension Fstimate ) 50517742 ¢
Unbilied Excrow (for FEMA and CBRA) 50,000.0

Unbilled Training (future training needs for PWS) 2,950,00
Estimated Cost of Future Work: § 569,393.83

Total Estimated Cost of Projec: § 648,752.55

Survey Estimate . 10 1026 12,592.00

Bridge Design Estimate : . A(7/2010 1027 19,958.00
10

2-pole Extension Pilot Brogram 10/28/2010 1033 7 8876.05
Costs & Restocking Fees 1 10 1034 98,924.42

Fotal Payments to Date: § 189,405.58
Total Due From Customer: $  459,257.00

A - These Charges Have Buers Reil snd are Incbiced in the ‘Weyaanls Recohved”
2« This evtimats Inckiies 8 1016 contihgency. (Sse attached v detell)



Exhibit "C"

NOTES:

LRDRRGROUED DEEIEN QUACHARY
2,30 OF CONDUTT ATTACHED TO SRIDGT
35U OF COMDUIT O EADN SIOF OF RRIDGF (200 TOTAL),
TVAD PAAKHOLES AND UG CAGLE.
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Exhibit D"

STANDARD ELECTRIC EXTENSION AGREEMENT
LINE EXTENSION # 754

AGREEMENT, made this 19™ DAY OF QCTOBER 2010, by and between ND MAME KEY,

mmmw:wmmm

CITY O NES] a8 municipat owned utifity,
mmmmmmmammammmw *KEYS.”

WHEREAS, the Customer has applied to the KEYS for electric service of the character
commonly known as singie-phase, on county right-of-way on Old State Road, on NQ MAME XEY,
ELORIDA,

WHEREAS, seid location requires an extension of KEYS' present distribution system of
spprondrmtely 2 poles; end

WHEREAS, KEYS would not be justified in making saki extension prior to the receipt of
payment in full for the line extension cost at the rate of £4,438.02 per pole.

NOW, THEREFORE, WITNESSETH, that for and [n consideration of the mutual covenams
and agreement hereafter set forth for the parties hereto covenant and agree as foliaws:

ARTICLE L. Atmahedmnuddvkawmmbymm the sald
i - R iy

drawing,

by the Customer, to KEYS, and provided further thet no refunds will be made to the Customer
who [s in default in the payment of any bills for servioe furnished to the Customer, by KEYS, If
there are no reimbursements indicabed on the line extension drawing, Article IIT wi not apply.

Article IV. This line extension agreement shall terminete ten years from the date
the extension was completed. *Excluding services Involving underground or over-watar
construction*

TITLE AND OWNERSHIP
ARTICLE V. Title to, and complete ownership and control over saki extension, shall at

all times remain in KEYS, and KEYS shail have the rght to use the same for the purpose of
service to other customers.
BASEMENTS AND RIGHTS

ARTICLE VI, The Customer will grant, or cause to be granted to KEYS, and without
cost to KEYS, all rights, permits and privileges necessary for the rendering of service hereunder.

Initiats: Initials:




the rdght-of-way, and o trim all trees
adjacent thereto in order that the lines to be built under may be ssfely and properly constructed.
KEYS shall not ba required % construction of the Rnes until sich clearing and trimuming Is

hersin contained, and when duly executed constitutes the agreement between the parties hetto.

This agresment shall inure to the benefit of and be binding upon the respactive heirs, legal
representatives, successors and assipns of the parties herato.

IN WITNESS WHEREOF, the parties hereto have executed this agreement in duplicate the
day and year fist above writen.

witness for the Customer Customer's signatune

Witness for the Customer Corporation name (If appiicable)
Tite
By:

Witness for KEYS
Tte:

Witness for KEVS

Account # UTILITY BOARD - CITY OF KEY WEST

“Keys Energy Services”

ER#__2770-11




Schadule of o Mame Key Line Extension Aiocations
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Exhibit 'F*

Stock Island Tree Snail and Garber’s Spurge Impact Avoidance Procedures

Keys Energy Services Power Line Installation and Maintenance

No Name Key, Monroe County

Prepared for:

No Name Key Property Owners Association
32731 Tortuga Lanc
No Name Key, Florida 33043

Prepared by:

Terramar Environmental Services, Inc.
1241 Crane Boulevard

Sugarioafl Key, Florida 33042
(305) 393-4200 FAX (305) 748-1192

August 9, 2010




Introduction

‘The Stock Island Tree snail (Orthalicus reses reses) is a Federnlly fisted Endangered mollusk that occurs
throughout the Florida Keys, A population of this snait was introduced onto No Name Key in {996 from
Key Largo, and thai population may persist in arcas of hardwood hammock. Garber's spusge
(Chamaesyce garberi) is a small plant also Federally-listed as Endangered that occuss throughout South
Florida. and occurs in pine rocklands, hardwood hammocks and also on disiusbed roadsides. It is knowa
10 occur on No Name Key where it occurs on the limestone road shoulders.

Keys Energy Services (KEYS) is installing clectrical power to No Name Key using concrete power poles
and overhead electric lines. The proposed project consists of extending existing electrical service from
8ig Pine Key to No Name Key. whare no electrical service currently exists. The project will employ a
otal of 61 utility poles located within existing right of way (ROW) owned by Monroe Counly or on
private property. Power poles will be placed in the ROW within six feet of the edge of existing rondway
pavemenl using an suger truck and lift. Trimming of tree branches will be required for the initial
insailation of the system and ongoing trimming will be required to maintain the system in perpetuity.

KEYS will implement measures specifically designed to avoid impacts 1o the Stack Island tree snail and
Garber's spurge during the initin} instaitation of the system as well as during the long-tenn maintenance
phase of the project,

Stock 1sisnd Tree Snall Relocation Procedurcs

The Stock Isiand Tree snail may occur on lateral branches and tree trunks that may require teinming
during initial installation of the sysiem as well as during ongoing maintenance. The following procedures
wiil be implemented by KEYS during all tree trimming activities throughout the life of the project, These
procedures follow the procedures esisblished by Deborah A. Shaw, Ph.D.. Eavironmental Affairs
Manager for the Florida Keys Electric Cooperative and are based on many years of experience relocating
tree suails associated with the power distribution system on Key Largo.

General Requirements

Al siaff conducting tree trimming activities will be provided a copy of this protocol and be instructed on
tree wrimming procedures on No Name Key by a qualified biologist. A qualified biologisi is someone
with the approprisie combination of education and training that makes them competent to direct rimming
in & manner that avoids sdverse impacis (o tree snaifs. A qualified biologist will have dinect experience in
the handling and relocation of tree snails in South Florida. All tree snails associated with the project will
be refocated including members of the genus Orrhcdicus and Liguns.

Al limbs will be cul using hand-held trimming equipment such as s chain saw. power pruner or hand-
operated loppers. No trimming using mechanized equipment is authorized.




Equipment Needed

High-quatity loppers, cooler with sealed lid: clean spray boutfe (plant imister wpe); source of frash. clean
water: paper towels: plant clippers, bucket to carvy snails.

Relocation Procedures

Tree branches will be vimmed and placed on the ground for inspection by a quafified biologist. Each
branch witl be carefully inspected for tree snails. and any snails identified will be relocated, No tree
branches will be removed offesite or chipped uatil approved by the qualified biologist. The qualified
biologist will work directly with KEYS during trimming operations to ensure any trec sngils arc relocaied

properly.
Tree snails identified during tree trimming operations will be in ane of three conditlons:

1) sealed on 4 branch, aestivating during dry and/or cold weather:
2) aestivating but detached from branch with protective seal broken:
3) active and moving about, normally in warm. wet weather;

Procedures for the three scenarios are discussed below.

Snalls sealed on a branch or tree trunk:

As long as the protoctive seal is intact, the snail can be left on the branch for relocation. Clip the branch
with the snail attached. Trim extra twigs and legves off of the branch leaving @ forked branch to vse as &
fanger. Removing the extra branches and twigs minimizes the wrong tumns that the snait can make when
it awakens and leaves its wig 1o ¢limb onto the new host tree and it makes it casier 10 handle the cut
branch.

The uimmed branch with saail still atiached is then placed in an appropriate host tree and secured with
bio-degredable cotton siring as needed. If the anail is sealed onto a branch that is 100 large Lo handle snd
refocate. the snail will have to be removed from the iree bark. This can be done safely by spraying the
snall with clean fresh water which will soften the adhesive seal. Afier the seal softens. gently peel the
snail off the 1ree bark. This should be done by an experienced tree snail handier. The adhesive membrane
{seal) will be broken in this process so the suail will then have to be awakened to be refocated. See
procedures for detached snails below,

Tree snails detached from brauch or with hroken protective seals:

Aestivating tree snails with broken protective seals will die of desiccation unlesa they are awakened by
being held in a warm, moist box for a period of time (usually a few hours). To awaken gestivating snails.
place them in a tree snail holding pen (cooler). On ihe bottom of the cooler lay 1wo fayers of clean paper
towels saturaied with cloan fresh water. Fitl the cooler with cut fresh Pigeon plum. C'ocolobu diversifolic,




branches with leaves anached. Pigeon plum is a favorite host troe for tnee snails and the leaves stay fresh
in the cooler for a long time. Spray the branches with water to kcop the air in the cooler saturated. Spray
the protective membrane of each snail with clean fresh water. As it softens, pect it off 1o hasten the snail’s
awskentng. Keep the drain plug open and keep the cooler lid apen stightly to atlow good air flaw, hut do
not allow snails 10 escape the cooler once they awaken. Once they ace active, they can be placed in a new
host iree using the same technique described in the naxt section on active snails. Between uses. the cooler
should be thoroughly cleaned and dried as it will become contaminated with snail excrement and mucus.

Active saqils:

If the weather is warm and humid, active tree snails can be easily relocated by simply spraying the bark of
the now host tree with clean fresh water. Place the snail on the wet bark and support it until it gets 3 firm
grip. The snail will climb up the wec and refocation is complete. [F conditions are warm but dry. the snail
can stilf be released us it will simply reseal itself on the new tree as soon as it perceives the dry
conditions.

Garber's Spuree Avoldance Progeduses

Based on pro-construction surveys conducted at surveyed pole locations, Garber’s spurge is &ither not
present or exiremely rare at proposed pole locations. Regardless, specific procedures will be
implemented during the installation of the 62 power poles that sre designed 1o avoid impactiag any
individual piams. ‘These procedures include the fotlowing:

All steff conducting pole instailation activities will be provided a copy of this protocol and be instructed
on pole instatiation procedures by & qualificd biologist. A qualilied biologist is someont with the
appropriate combination of education and training that makes them competent to direct pole instaflation in
a manner that avoids adverse impacs to Garber's spurge. A qualified biofogist will have direct
experience in the identification of Garber's spurge and refevant construction management experience.

At each polc Jocation, the work area will be delincated using staked silt fencing. This silt fencing will be
installed around 1he potle location to clearly identify the work area: no soil disturbance will occur outside
the work srea. Work arcas will be approximately 10° x 10° and will encompass the proposed pok
location with adequate rooin for instaltation and comainment of spoils.

Once the work area has boen siaked. a qualified biologist will inspect each work ayea for the presence of
Garber's spurge. [f no plants are identified. work may proceed at that location. [f @ Garber's spurge is
found within the work aren. the pole location will be relocated by KEYS engineering staff to a suitable
adjacent location that will not result in impacts 1o Garber's spurge. Once the new focation has been
identified, a new work area will be established at this site. Any spurge identified outside a work area wifl
be marked using traffic cones and protected from impacts during the insiallation process.




All spolls from the auger process will be contained withia the work ares and be removed off-site for
sppropriste disposal. Foliowing pole Instaliation, the work area will be raked smoath to restore the
original topography snd the silt fance removed for disposal.

Btaging of supplies will not occur oa the roadsides on No Name Key. Staging of project muterials will
oceur offsite at 4 KEYS facility and supplias will be trensported to the island as-noeded. KEYS will
maintain control over contractors during pole installstion 1o ensure that the rondsides on No Name Key

are not adversely impacted by the proposed project,
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Propared by end
KEYS ENERGY SERVICES

1001 Senves Street
Koy West, FL 33040

NOTICE AND AGREEMENT
REGARDING PROVISION OF RLECTRIC SERVICE TO NO NAME KEY

gy I8 NOTICE AND AGREEMENT, Is made as of this of 201
duy m St

(b roal propiy desaried below (e “Eropera’ a4l pecs

n! ownenhi mhﬂnm»uﬂbrﬂn tomemu.mnomor
mulmlfmmmv}eﬂ. MM(AMM ¢ Director ansineum.) e

{!:Jst of Owners and Spouses)
2.

Ammuthew
Owners and
Owwm'm hc%fdu hdmlqdmmvunndaﬁmofndividm the

The Owners have 8 collective mailing address of the following:

This Notice and relates to and bmthemlpmpertylouwdiuMomw
County, Florida as faliows: sacum

Propesty Mailing Address as recognized by the U.S. Post Office:

Moaroe County Parcel Appraiser Identification Number for the Property:

m%&%MuwbhmamwMWS




BACKGROUND

At this time Keys Energy has not extended electric service to the Progeuy. ‘The Owners
wish to have Keys Energy provide electric service to the Propenty. but Keys Energy is willing to
extend clectric service to the P y ﬁ on (f) the conditions and lmmems set forth in this
Notice and { and (ni* conditions mg’ﬂreemu a8 sct in the STANDARD
ELECTRIC ENSION AQ ENT LINE ENSION # 732 (referved to hesein as the
“Extension *) atteched hereto and made a ran hereof for all purposes and (jit) subject
to and ail rules. policies, conditions, limitations and procedures as may exist or be

ished by Keys Encrgy from time to time.

The Qwners have read the Extension ment and are in sgreement with its terms and
conditions. The Owners understand, acknow and ag?e that Keys Energy has no obligation
to provide clectric service (o the Propenty if the No Name Key Property Owners Association, Inc.
fails to comply with any of the requirements of the Extension Agreement at any time,

. .. The Owners further understand. acknowledge and sgree that the Extension Agreement or
this Notice and Agreement gives them no ﬁ"“ rights than other customers of Keys ‘c‘my and
that provision of electric service by Keys Energy is subject to all the rules, policies, conditions.
lggnflha‘uons and procedures as now cxist or as may be established by Keys Encmy al any time in
t ure.

NOW THEREFORE for \god and valughle consideration, the receipt and adequacy of
wKt;? is hereby acknowledyed. the Owners agree to the following with and for the it of

1. The Owners represent and warrant to Keys Energy that all the statements set forth i the
Background section above are true and correct. and all such statemems are incorporated herein.

2 The undersigned Owners acknowledge and join in the Extension Agreement as it relates
to the Propenty.

3. The Owners acknowledge that Keys Energy m vire easements on or agross the
Property and on or across other ffm asa rcyqfutren:e“ym pri.gr :qptqvlsion of electyic service to the
ith re

and
Pmngeny. The Owners acknowledge and that the owners will cooperate with Keys Energ:
wi gudtomenrantofmyusg:enmu?&rmdbyxeymmgyonormmme?rgpmy. Y

4, The Owners acknow and aree that any default or failure of the No Name Key
Property Owners Associstion. Inc. to de':{ any and all conditions or requirentents of the
Extension Agreement, including without limitalion, the replenishing of escrow undzema result
in the t Or temporary (ermination or cessation of electric power service by Keys

to the Property

3, It is the intention of Owners that the ents coniained in this Notice and Agreement
shall touch and concern the Property, run with the land and with the title to the Property, and
shall apply to and be binding upon and inure to the benefit of the successors and assigns of
having & mgigtl?t lf'msor' |erést“"n the l’ropenaud any past uh? ot h %ﬂ?tis“

n; e U n 1 or an merent. ) s succeasors
and agsxmy may enforce the terms and conditions of this Notice andcx%?hrun i
relief and other appropriate available legal remedies. Alg fo ¢ on If of Keys BY
to exercise its right in the event of the feilure of the Owners, their successors and ".ﬂﬁ" to
comply the provisions of this Notice and Agreement or the Extcnsion :geenwm I not
be deemed or construed to be a waiver of K:&Yls Energys rights. This Notice and Agreement shall
continue in perpetuity. unless otherwise modified in writing by Owners. or their siiccessors, and
Keys Enerpy. its successors and assigns.

injunctive




6. If any_provision of this Notice and Agreement is held to be invalid by any court of
competent ;umdlcuon‘ the invalidity of such &::vmon shall not affect the validity of an ther
pro thereof. All such other provisions shall continue unimpaired in full force and

YA Owners covenant with Keys Ener y and fepmem and wasmrant that. on lhe date of
execution of this Notice and Agreem are seized olhe!’ropenym simple and
havegoodnghtwcmhe,mbl:haudimpondmeovmonlhe perty. lntheevemkeys
determines this nlhumtbeenvahﬂ}yaecmdw porsons or

entities who have an ownershij amnmthcl’ropeﬂyandb who arc married lo
persons having an ownership t in the Keys may discontinue electric
servieelolhe roperty al any time. Ownenn!soewmundwmm t the Property is free
and clear ofmyandall liens, mo encumbrances that could impeir Owners” rights to

impose the covenam described in this Notice uud Agreement.

8. This Notice and Agreement may be cxecuted simultaneously or in countcrparts, each of

shich sl pe dsmed n g, B bt ll o1 ich iogeher shall coneitue one and (he same
n is Notice i ande

accordance with the laws of the State of Florida, ¢ "

REMAINDER OF PAGE BLANK
SIGNATURE(S) APPEAR ON FOLLOWING PAGELS)




IN WITNESS WHERBOF the undersigned Owners have execoted this Notice and
Agreement as of the date set forth above.

Signed in the presence of two (2) witesses for sach Ownes,
(sslect the form of execution spplicable to the type of awnership)

(axecutlon ky two natssal pevsous o3 Owwer such -Mﬂﬂ&um
WITNESSES as to Both Signatures: OWNERS

Signature Signature
Print name ' Print same
Signature Signature
Print neme Print name
STATEOF
COUNTY
mmhmucnmmmmu day of ﬁ_..'m bg
. are porsonel
known to have m driver's license, or hisher
;\:cr produced Heense, or
(AFPIX NOTARIAL SEAL) Blpranre)

(Printed Name) NOTARY PUBLIC
~fCommission Explration Duss)



file:///rmtersigneri

IN WITNESS WHEREOF the undersigned owners have executed this Notice and
Agreemeni as of the date set forth above,

Signed in the presence of 1wo (2) witnesses for each Owner.
(select the form of execution applicable 1o the type of ownership)

(evacution by one natural persen as Owner, aise use this if co-awners are execuring suparasels)

WITNESSES: OWNER:
Signature Signature

Print name Print name
Signature

Print name

STATE OF

COUNTYOF . . .

‘The foregoing instrument was scknowledged before me this ___ day of R I
——— e » He or she is personally known to me, or hawe produced hisher
—_ _drivers license,orhisher __  _ _ _ ssidentification.

(AFFIX NOTARIAL SEAL) {Signature)
(Printed Name) NOTARY PUBLIC

(Commission Expirstion Date)




IN WITNESS WHEREOF the undersigned owners have excouted this Notice and
Agreemont as of the dms set forth above,

Signed in the peesence of two (2) witnesses fr each Owner.
{select the form of execution spplicable to the type of ownership)

{axwcwtion Ry ans nanwel persou a3 Dwiser, 130 use this [f Co-owners are execaiing sepertaly)
WITNESSES: OWNER:

Signature Sigoature
Print name Print nams
Sigasture
Print name
e

mmmwm this ___ day of , 2. by

drivers flcanes, o biaher "‘"“hMWM mumnw

(AFFIX NOTARIAL SEAL) (Signetur)

{Pricwed Name) NOTARY PUBLIC
(Commission Bxpiration Datc)




IN WITNESS WHEREOF the undersigned Owners have executed this Notice and
Agreement as of the date set forth above,

Signed in the presence of two (2) witnesses for esch Owner,
(select the form of execution applicable to the type of ownership)

(xrcwsion &y ons neurei parton @z Owaear, #iso use ihis if co-owwers are execusing separait)))
WITNESSES: OWNER:

Signature Sigoawre
Print name Print name
Signature

Print name

The foregoing lnstrumeny was

acknowledged before me this ___ day of 0,
.tbormkpa;:lly ‘xmmmh'z

driver’s license, or hisher a8 identification,
(APFIX NOTARIAL SGAL) (Signaurs)
{Pried Name) NOTARY PUBLIC

(Commission Expiration Date)




IN WITNESS WHEREOF the undersigned Owners have executed this Notce and
Ammuofﬂndnmmm

Signed in the pressnce of two (2) witnesses for each Owner,
(select the form of execution applicable to the type of ownership)

fcacartion by LLC Owwer)
WITNESSES: OWNER:
' (Name of
Signature LLC) s (swse of organization)
limited Hability company
Print name
_ By:
Print Nanse:
Signsture Title:
Print name
gmzon:”
mw_‘i'mmmmmm?_mu L2, by
mwammm umfmlh»nwmﬂupawm almi'ulﬁ'.

(APFIX NOTARIAL SEAL) (Signature)
(Printed Neme) NOTARY PUBLIC
_(Comunission




mmmwmmmmmmmmumm
Agreement as of the date set forth shove,

Signed in the presence of two (2) witnosses for each Owner.
(select the form of execution applicable to the type of ownership)

(xecwtion ly Cosporaljea Owner
WITNESSES: OWNER:
__(Nams of
Signature corporation), & {state of
_ organiention) corporution

Print namse

By:

Print Name:
Signatwre Title:
Print name
STATEOP
COUNTY

mmmmwmmu day of » 2 la?.:

uMdmmm mumm»mummm ihm
ticenso, or histher s denttfioation,

(AFFTX NOTARIAL SBAL) {Signane)
(Printed Name) NOTARY PUBLIC
{Commtsston

Expirstion Date)




L

IN WITNESS WHEREOF the undersigned Owners have executed this Notice and
Agreoment as of the date set forth above.

Signed in the prosence of two (2) witnesses for each Owner,
(select the form of execution applicable to the type of ownership)

(axecution by offer (pis of enditiey)
WITNESSES: OWNER:
. (Name of
Signature entity), a (stete of crgenization)
Print name
By:
Print Namse:
Signature Title:
Print name
S'I'A’I'Brtvros
mmhnmuwwmmm day of 20 by
—————-—-—-—n—-’ __,—_y“
Inlllfoflho Hdmb hwn hes Ris'er
entity. m 0 me, o pmdu-d driver’s Hosnse, or

(AFPIX NOTARIAL SBAL) (Stgaature)

{Printed Nams) NOTARY PUBLIC
{Commission Expirstica Dats)

0




Exhibit “1"

This page Is Intentionally left blank as a page holder for the following future
addition: :

Pursuant to Article VIII, the No Name Key Property Owners Association
(NNKPOA) will provide Keys Energy Services with a list of NNIKPOA members who
are In compliance with thekr financlal obligation to the NNKPOA in paying thelr
full prorated financial share. This list of names will become Exhibit *I”.




Exhibit *J”

This page Is Intentionally left blank as a page holder for the following future
addition:

Pursuant to Artkle VII, Keys Energy Services will Insert a legal description of the
existing 43 homes and lots. This list will become Bxhibit *3”.




The above referenced meeting of the Utility Board of the City of Key West, Florida,
convened at 5:00 P.M., on the above date and location and was called to order by
Chairman Hernandez. Present and answering to the roll call were Utllity Board members:
Peter Batty, Charies Bradford; Barry Barroso; and Mona Clark. Also present at the
meeting: Lynne Tejeda, General Manager & CEQ; Jack Wetzler, Assistant General Manager
& CFO; Nathan Eden, Board Attorney; David Price, Transmission/Distribution Director; Dale
Finigan, Engineering/Control Center Director; Alex Tejeda, Customer Services Director;
Suzanne Greager, Management Services Director; Eddie Garcia, Generation Director and
Stan Rzad, Comptiance Administrator,

Before the meeting started, Chairman Hernandez addressed the room to discuss the
room’s limitations. He mentioned that the fire inspector had recently inspected KEYS Board
Room and that the maximum capacity was 50 and that whoever was not in a designated
chair would be asked to leave for safety reasons. He mentioned that the doors would be
left opened so when a speakers name was called they would be aware of it.

GENDA ITEM #4 — SET AGENDA

There were no changes to the agenda and the agenda was set.

AGENDA ITEM #5 — INFORMATIONAL ITEMS

e I — Power Su ort

Mrs. Tejeda informed the Board that the Power Supply Report is included in the
Board meeting packet and staff is prepared to answer any questions they may have.

Agenda Item #5b — Financial & Operational Indicators - Janua

Mrs. Tejeda informed the Board that the Financial & Operational Repott for
January is included in the Board meeting packet and staff is prepared to answer any
questions they may have.

Mrs. Tejeda wanted to give an update on two other items, the first was about the
City Commission Meeting. The Resolution Supporting Keys Energy Services Relocating
Inaccessible Electrical Facilities went before the City Commission last night, and there
was considerable discussion with commissioners raising concerns regarding the cost to
the homeowner. Commissioners addressed two concerns:

1) Residents can't afford any additional costs and Reynolds v. Utility Board
2) KEYS underestimated the efectrician costs. : Florida P.S.C. Docket No. 120054-EM
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Mrs, Tejeda explained the opt-out option exists; which would be no cost to the
customer, but there was more concern expressed for the residents taking on the
unknown costs associated with pole ownership.

Mrs. Tejeda said there were some other concerns about the poor timing of the project
due to the economy being bad and this is not a good time to add costs to the residents;
aesthetics, the polls in the front of the street and houses are ugly and create conflict
with trees, sidewalks, driveways and ADA compliant. The commissioners are very
sensitive to the aesthetics issue due to the recent Virginia Street sidewalk project. There
was also discussion that KEYS can and should go underground as this would help in the
future with hurricanes and storm damage.

Mr. Bradford asked if the City had at any time acknowledge that most of the
issues are because they permitted homeowners to build in the easement area and now
KEYS has to resolve the matter. Mrs. Tejeda said they did not,

Mrs. Tejeda said the City brought up other issues, such as, waiving the permit
fees because there is a cost to the City to send an electrical inspector to make
inspections; therefore, KEYS who is requiring the homeowner to do the work should
incur the cost; they were curious about the PSC order and if KEYS is mandated to
perform the work ot can KEYS decide not to go forward with the project or can it be
delayed indefinitely; and finally, KEYS needs a commitment from AT&T and Comcast to
move and transfer the fines.

Mrs. Tejeda also said that she wasn't sure if these were concerns from all 7
Commissioners or individual commissioners.

Mrs. Tejeda mentioned that after the discussion the Commission decided to
postpone action until Aprit 3, 2012, In postponing action, they asked KEYS to do the
following:

1) Speak with electricians to get more details on the cost of electrical work for
individual homes

2) Inquire with the PSC whether this must be done now or if it could be
postponed or eliminated altogether

3) Open a dialogue with Comcast and AT&T o get a commitment for them to
move the lines as well

Mrs. Tejeda said that KEYS has a series of decisions to be made; how do we
prepare for the next Commission meeting and then how to proceed if the Commission
does not approve the Resolution of Support.

Mrs. Tejeda asked the Board in preparation for the next City Commission meeting
should staff proceed using its discretion; or would the Board want to appoint one or two
members to work on a committee or have a workshop to discuss and determine how to
proceed; this last option is difficult because of the short time between now and the City
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Commission Meeting of April 3, Mr. Batty said he felt Staff is well capable to handle the
task,

Mr. Barroso asked about the electricians costs. Mr, Finigan said he did get 2
estimates from very reputable electricians and the only way to get actual costs is to ask
for sealed quotes from the electricians. Mr. Bartoso said he thought the City had to be
the driving force behind Comcast and ATT to move the lines. Mr. Barroso asked Nathan
Eden what he thought; Mr. Eden said he felt it was a 2-pronged approach and we both
needed to work together in order to get them to move their lines.

Mr. Batty asked that representatives from Comcast and ATT be available and
attend the next City Commission Meeting.

Mr, Bradford asked who is responsible and who owns the easements that are in
question. Mr. Eden said on paper they are dedicated to the City. Mr. Eden aiso said the
easements were initially set up for the utilities.

There was a bit more discussion on the Inaccessible Electrical Facilities and it was
determined that staff will prepare at their discretion how KEYS will prepare for the next
City Commission meeting and move forward seeking support with the resolution and
come back to the board and let the members know if It passes or not. IF it passes, KEYS
will move forward with construction; if not, KEYS will move on to Plan B and discuss at a
future Board meeting or Board workshop.

Mr, Batty asked Mrs. Tejeda if City Staff supported the resolution and she said
yes.

Mr, Barroso asked if there would be another Utility Board meeting before the next
City Commission Meeting; Mrs. Tejeda said yes there would be one in 3 weeks, Mr,
Barroso suggested that our Liaison with the City, Mr, Tony Yaniz be asked to attend the
next Utllity Board Meeting., Mr. Batty said that Mr. Yaniz is doing a yeoman job and
doing ail he can on this Issue and getting staff on board. Mr. Batty also mentioned to
the Board members that he, Mr. Finigan and Mrs. Tejeda did meet with the entire City
Commission individually for anywhere between 45 minutes and 1 hour and somewhere in
support and some reserved their opinion.

Mrs. Tejeda also wanted to update the Board on the Solar Project, Mrs. Tejeda
had good news to report, the array on the Stock Island Warehouse was energized this
week and is working great and yesterday, the output peaked at 35 kW.

AGENDA ITEM #6 — CONSENT A DA

a) Approve Minutes - Regular Utility Board Meeting ~ February 22, 2012

b) Approve Disbursements Report
¢) Approve Purchase Order to Altec Industries, Inc. for Repair of Bucket Truck #18
d) Approve “Memorandum of Understanding” with the International Brotherhood of

Electrical Workers, L.ocal 1990




Motion was made by Mr, Batty and seconded by Ms. Clark to Approve the Consent
Agenda. The motion passed unanimously.

AGENDA ITEM #7 — ACTION ITEMS
Age Item #73 ~ rove Electri reement (Line Extensio
$#746) with No Na e ners Association, Inc,

Mrs. Tejeda informed the Board that the next item on the agenda is to approve
the line extension agreement number 746 with the No Name Key Property Owners
Association. Mrs, Tejeda gave a little background on this issue; she explained that at the
Utility Board meeting of February 8" staff updated the Utility Board on recent activity
regarding with the legal proceedings associated with No Name Key. During that
discussion, the Utility Board requested that No Name Key be placed back on a future
agenda as an action item. She explained to the Board that what they had in the board
packet was the same Agenda Item Summary (AIS) and the same Line Extension
Agreement that was previously presented to the Utility Board in January 2011 and March
2011 and that was postponed. The AIS has been updated with recent activity over the
last few months but the Agreement itself is the same with the exception of the date
which has been corrected to today; the Line Extension 746 is an Agreement between
KEYS and No Name Key Property Owners Association to bring power to homes on No
Name Key. The agreement has numerous provisions that the board is familiar with or
she can go over them or turn it back to the Board.

Mr. Hernandez addressed the audience and asked to hear the pros and cons from
the audience. He said that since the pro power residents requested the line extension, he
would like to hear from them first. Individual will have three minutes to address the
board; the next group would be against the line extension and then the fast group would
be associations and they wouid be given five minutes to address the Board.

The following individual speakers addressed the Board for approval of the Line
Extension with No Name Key: John Bakke, Mary Frances Bakke, Robert G. Brown, Bob
Eaken, David Eaken, Ruth Eaken, Randy Hochberg, Dan Morris, Jim Newton, Gregory
Cropeza, Douglas Phillipp, Karen Phillip, Mirkos Pichel, Bart Smith, Dean Thompson, Beth
Vickrey, and Brad Vickrey. Kathy Brown spoke on behalf of the No Name Key Property
Owners Association, Inc. :

The following individual speakers addressed the Board against the Line Extension
with No Name Key: Joan Mowery Barrow, Sloan Bashinsky, RL Blazevic, Marney Brown,
Tony Harlacher, John Hammerstron, Kandy Kimble, John Lohr, Sheila Mutlins, Joyce
Newman, and Margaret Romero. George Hollaran spoke on behalf of Last Stand and
Alicia Putney spoke on behalf of The Solar Community of No Name Key.

The Executive Assistant was provided with the following information, which is
entered as part of the record:

o Copy of Letter read into the record by Mary Frances Bakke dated February 6,
2012 addressed to Lynne Tejeda from Andrew Tobin
4
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o Copies of letters provided by Mr. Jim Newton
= Letter dated June 30, 1993 addressed to Mr. Ernest Damop from KEYS
~ Letter dated February 8, 1995 addressed to Ms. Alicia Roemmele-Putney
from KEYS :
» Letter dated January 18, 1996 addressed to Ms. Antonla Gerli from KEYS
» Letter dated February 15, 1996 addressed to Mr. Dale Finigan from
Monroe County

o Copy of letter dated March 3, 2012 addressed to Lynne Tejeda from Robert N.
Hartsell, PA and three other documents dated March 7, 2012 provided by Ms. Alicia

Putney \

¢ Copy of letter dated March 4, 2012 provided by Mr, George Hollaran on behalf of
Last Stand

Mr. Hernandez thanked all the speakers for attending and addressing the Board.

Ms, Clark made a motion to approve the line extension agreement Number 746
with the No Name Key Property Owners Association; Mr, Bradford seconded the motion
and the meeting was opened to discussion.

Ms. Clark asked Mr. Eden for his feedback. Mr. Eden said the problem is how we
get to where we need to be; KEYS is moving ahead and trying to provide power to all
customers. He said the line extension became gquestionable due to what happened
during the Monroe County Board of County Commissioners on December 15, 2010 when
the Monroe County said KEYS was violating thelr ordinances. Mr. Eden said in his opinion
the PSC doesn't have jurisdiction over KEYS to provide power or not.

Mr. Bradford expressed his thanks and appreciation to all the speakers for
attending the meeting tonight, attending past meetings, sending in e-mails and letters
from all parties weather for electricity or against it, but feels KEYS needs to take the
appropriate action to apprave the line extension agreement, it is required by State of
Florida State Statute 366, it is allowed by the franchise agreement by the county, desired
by over 70% of the homeowners, reduces carbon foot print of the island by eliminating
the running of generators, allows for the resale of solar energy back to KEYS and cuts
back on fossil fuels. It is the right thing to do.

Ms. Clark stated that she has read all the letters and e-mails. She explained that
things do change, and commented that she has lived in Key West all her life and has seen
many changes.She further stated that we as people have to accept changes and that is
part of being given free will through democracy.

Mr. Bradford said he wanted to take action tonight to let everyone knows where
KEYS stands.

Mr. Barroso asked Mr. Dale Finigan about the construction, Mr. Finigan said that
the bids are a year old and KEYS needs to see if the vendors will hold their prices or if

.....




KEYS wilt need to re-bid. Mr, Barroso asked Mr. Finigan for two dates; one if the
contractors hold their prices vs, if KEYS had to re-bid. Mr. Finigan said the timing has to
do with whether the job has to be rebid or if contractors agree to hold their prices, KEYS
has the poles that the NNKPOA have already paid for ready in Big Pine Key for the
project.

Mr. Batty asked about the easement issue with the County; Mr, Finigan said he is
unsure on how long it would take to get that issue taken care of; there are 5 lots towards
the end of the island that are in question that KEYS needs to get an aerlal easement for.
Mr. Batty was concerned that the County is not going to grant the easements and if the
plan needs to be re-designed that this could delay the project.

Mr. Bradford asked Mr. Eden if the County could deny KEYS an easement, Mr,
Eden said in the franchise agreement gives KEYS the right of using existing right of ways.
Mr. Bradford said in Florida State Statute 704.01, that the County can't deny a Utllity the
easements. Mr, Eden said they can deny it.

Mr. Eden also added that he is sure that the County and/or the homeowners
against power will file an additional lawsuit seeking an injunction if the line extension is
approved. Mrs. Tejeda informed the Board that if that happens once the line extension is
signed, the costs of the litigation will shift to the NNKPOA as it is one of the provisions
covered in the line extension agreement.

Mr. Barroso asked Mr. Finigan, even though we have 2 bids from contractors, could
KEYS employees do the work at No Name Key; Mr. Finigan said our staff was more than
Capabie of doing the work. Mr. Eden stated we may need to look at the line extension to
see if there was wording on who was to perform the work. Mrs, Tejeda stated the line
extension states contractor or KEYS; and wanted to point out that KEYS staff is going to
perform some of the work; the pricing came in at a very good rate and KEYS couldn't
compete with that pricing.

Mr. Batty wanted to express his concern that he doesn't like being in these
situations, and feels in his heart of hearts that this will not end with the Utility Board's
decision tonight and tonight they are voting on a symbol. He went on a trip up the Keys
and saw an area where a project was started and then was unable to be completed and
he doesn't want to see poles go up and then the job is stopped. He would like to make a
modification to the original motion, that if KEYS approves the Line Extension that they
won't put one pole in unless all easement Issues are resolved. Mr. Eden stated that Mr.
Batty’s modification to the motion needed to have a second motion. There was no
second.

Mr. Batty wanted to address Mr. George Hollaran. He wanted to clarify with Mr.
Hollaran that Mr, Hollaran stated earlier that as a rate payer doesn’t want KEYS to spend
any more money on litigation. It was confirmed that if the Board votes yes, the Utility
wilf no longer pay for any more legal costs.




Mr. Batty again expressed his concerns that he doesn't want to start a project that
KEYS can't finish; he is willing to vote yes for the line extension but does not want an
issue to come about with the easements. Mr. Barroso said he would support that as well.

Mr, Bradford doesn't believe legally that the County can deny us the easements.
Mr. Batty said that the County may not have the right to stop but they certainly can delay
progress and he doesn’t want to see any poles go into the ground and it takes 2 years of
fitigation and the residents are looking at poles without wires.

Mrs. Tejeda wanted to clarify that KEYS could serve up to that point which includes
the majority of the residents requesting power. She also pointed out that the fine
extension agreement is with the property owners association not the individual home
owner and that it would be up to NNKPOA responsibility to deal with those issues, Mrs.
Tejeda said as we move through the process we will seek input from the NNKPOA, who is
the customer of record paying the bill.

Mr. Batty wants the NNKPOA to clarify that is indeed what they would want to do
whether they want to electrify all or only those we are able. There were shouts from the
audience from both sides and Chairman Hernandez asked for order,

Mr. Hernandez asked for a vote for the amendment to the motion and that
amendment to the motion was clarified by Mrs. Tejeda to approve the line extension with
the caveat that not one pole will be erected unless all easement issues have been worked
out. Roll was called.

Barry Barroso - Yes

Peter Batty ~ Yes

Charlie Bradford ~ No
Mona Clark ~ No
Chairman Hernandez — No

The motion failed.

Mr, Batty asked for another amendment to the original motion that there Is written
conflrmation that the NNKPOA that if we can only provide power to the front portion of
the island and not the other 12 homes they will accept, Mr. Barroso seconded. Mr.
Bradford asked for a time line; Mr. Batty said 30 days.

Mr. Hernandez asked Mrs. Tejeda about the second bullet on the AIS that read, Placing
responsibility for fitigation, permitting, construction overruns, construction delays and
contractor mobilization on NNKPOA and asked if that covered Mr. Batty's amendment.
Mrs. Tejeda said that Article XI states: NNKPOA will secure, grant, or cause to be
granted to KEYS, and without cost to KEYS, all rights, permits and privileges necessary
for the construction described herein and the rendering of service hereunder. KEYS shall
work collaboratively with NNKPOA to obtain all necessary consents, permitting,
easements and licenses necessary to accomplish this line extension but all costs shall be
the sole and exclusive obligation of the NNKPOA. All permits, permissions and




easements shall be obtained and provided to KEYS prior to commencement of
construction.

Mr. Batty asked that his amendment to the motion be withdrawn. Roll was called.

Barry Barroso - Yes

Peter Batty — Yes

Charlie Bradford - Yes
Mona Clark — Yes
Chairman Hernandez - Yes

The motion passed unanimously.

Mr. Eden asked the Board what they want him to do with the petition filed with the
PSC, as there is a deadline. Mr. Batty asked Mr, Eden to provide any information that
they request. Mr, Eden will notify them of the outcome of tonight’s meeting.

Mr. Bart Smith, on behalf of Bob and Julie Reynolds who filed the petition, said
with the vote at tonight's meeting the process should be simplified.

Agenda Item #7b —~ Award Contract for Circui ker Ten (10) Year Interval
' inte - Bj 1-12

Mrs. Tejeda said that staff is seeking the manufacturer recommended 10-year
maintenance on five ABB Circuit Breakers —~ these are located in US 1 Substation;
Thompson Street Substation and three in the Stock Island Substation; this is a very
specific maintenance — both the five-year and ten-year specifications which include -
checking gas pressure conduct leak test; inspect bushing insulators for cracks; replace
seal rings the person factory trained technician for ABB breakers will be on site to
conduct that.

Mrs. Tejeda said that the reason this is not on the consent agenda is because
there is an issue, Siemens, who was the tow bid, took exception to our terms &
conditions and they added a limitation of liability which in essence limited their liability to
the scope of service which in this case is only $7,500. Staff asked them to strike and
they declined indicated they needed a limitation of liability but would be willing to agree
to a figure greater than the value of the contract for example $100,000. KEYS countered
and requested that the limitation be at the value of their general liability insurance which

is $2 million, Nathan indicated comfort with going to this level of limitation. Siemens

said the best they could do was place the limitation of liability at $150,000.

Mrs. Tejeda stated that at this point Staff is comfortable with this after
considering the risk involved; the breaker is value at $60,000 and in order to perform the
work, Siemens would isolate the breaker so if anything goes wrang during the work,
damage would be limited to the breaker itself and prior to energizing the breaker there is
thorough testing and pre-checks, thus protecting other equipment. Mrs. Tejeda believes
the savings is worth the risk associated with limitation of liability, and is recommending
to award the contract to Siemens Energy Inc in an amount of $7,500,
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