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The attached information was provided by K.W. Resort Utilities Co.p. in response to a

request for clarification of the application made by staff on or about May 7 , 2013. In particular,
staff inquired about the number of customers served within the Jail Complex property identified
in the application. Please place the attached documents in the correspondence side of the above-
referenced docket file. Thank you.
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XW RESORT UTITITIES

VIA EMAIL

State of Florida Public Service Commission
Division of Economic Regulation
Lydia Roberts Regulatory Analyst
Capital Circle Office Center
2540 Shumard Oak Boulevard
Tallahassee, FL 32399-0850

6630 Front Street
Key West, FL 33040
305.29s.3301
FAX 305.295.0143
www.kwru.com

May 7,2013

Re: KW Resort Utilities Corn. v. Monroe Countv - 130086-SU

Dear Ms. Roberts,

Pursuant to your request for additional information as to KW Resort Utilities Corp.'s ("KWRU")
preliminary determination of where additional wastewater flows have been generated by Monroe
County, I submit the following information for your review.

First, KWRU's agreement with Monroe County Agreement dated August 2001 ("Agreement")
states:

6(b) (County Capacity) 454 ERC's based upon an overageflow of 83,000 gpdfrom the
County Jail and an estimatedflow from the addition to the juvenile detention center of
10,045 gpd. Costfor said hookups is $1,225,800.

Therefore, to derive total capacity reserved per August 2001 contract:

454 ERC's x $2700/ERC: $1,225,800

To derive Capacity Reserve Requirement:

(Total Capacity in gallons per day) X ( I .0 ERC / 205 gallons per day) : Totol ERC's reserved

83,000 gpd + 10,045 spd: 93,045 cpd X (1.0 ERC / 205 gpd) : 454 ERC's

The Contract Capacity Requirement and the affiliated payment ($1,225,800) were based off of
the following components providing wastewater flows:

l) The County Jail and Bayshore Manor (83,000 gpd)

KWRU
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2) Juvenile Detention Facility (10,045 gpd)

The following were NOT factored into the Capacity Requirement and were connected after the
Agreement was executed in August 2001:

o County Animal Shelter - lift station built and connected in2002

r County Overnight Temporary Shelter (180 person per night
homeless shelter with commercial laundry facilities) - connected
in2004

Countv Animal Shelter

Pursuant to the Agreement, the County built a lift station on the animal shelter property. The
additional flows from the animal shelter were not contemplated in the Agreement. The County
never purchased Capacity to account for these additional flows.

Capacity of Animal Shelter is calculated as follows:

Highest three month averageflow : 40,40.0 gpd X (L0 ERC / 205 Wd) : 197 ERC's
197 ERC's X (52,700 / ERC) : $532,097'

KW Resort Utilities has identified this capacity as not being accounted for or paid under the
Agreement.

Countv Overniqht Temnorarv Shelter

In 2004, Monroe County leased property to be used as a homeless shelter. The shelter holds up
to 180 persons and has commercial laundry facilities, men's and women's bath houses with
multiple showers, sinks, and toilets. Upon connecting this facility the County paid for 4.0
ERC's. This payment reserved 820 gallons per day. The Engineering Firm KWRU employs,
Weiler Engineering Corp., estimates the peak flow from this facility to be 12,000 gallons per
day. This is 14.6 times more Capacity than was paid for this facility. The difference (unpaid)

is 54.5 ERC's which costs $147,150.

This increase in use has never been paid for by Monroe County. Monroe County acknowledged
and fully expected the homeless shelter use to increase and contractually agreed to pay for more
capacity as the shelter expanded, as this is written into the Homeless Shelter Contract. As of
today, the County has not paid for any increase in use beyond the 820 gallons per day originally
reserved.

t 
See a copy of the three month average flows from the Animal Shelter attached to this letter.



KW Resort Utilities has identified this capacity has not been accounted for or paid under the
Agreement.

Additional Countv Buildins Uses

It should also be noted that since the Agreement's execution, the County has relocated several of
its other offices to the Juvenile Detention Center that were formerly located in other places. A
few examples include the County Building Department and the County Code Compliance
Offices (relocated in 2010). Any additional flows that these offrces and their activities bring in
beyond what was originally reserved in August 2001 would also be considered as additional
flows.

Total Peak Flows

Pursuant to KWRU's complaint, KWRU has determined the three month peak monthly average
flows for the Monroe County Detention Center to be 4,044,467 gallons, Bayshore Manor 97,167
gallons, and the Animal Shelter as 40,400 gallons. This equates to a daily average flows of
139,401gallons per day or 45,156 gallons per day more than capacity has been reserved.

It should be noted that KWRU has not requested the total additional flows generated from the
homeless shelter, additional uses at the detention center and animal shelter, but has used the
actual average flows increase to determine the amount of additional capacity used which has not
been paid for by Monroe County. KWRU has requested Monroe County pay $594,729.00 for
the additional 220.27 ERCs of capacity. Based on just the Animal Shelter and Homeless
Shelter's additional usage, the total amount of capacity that potentially could be used and should
be reserved is 251.57 ERCs or $679,247.00 in capacity reservation fees.

KW Resort Utilities is asking Monroe County to recognize and pay for flows that are above and
beyond what was reserved in the August 2001 Contract.

CJ/C)





MCDC AVERAGE GATLONS PER DAY
Read Date 8" Gallons 2" Gallons TotalMCDC Bavshore Manor SPCA

4lt4/2009 36,000 3,614,600 3,6s0,600 105,000 L7,700

slt3l2ooe 279,OOO 3,023,800 3,302,800 35,600 15,200

6lrs/2009 435,000 3,554,000 3.989.000 42,600 19,300

7lL4|2OO9 369,000 3,320,000 3,689,000 34,900 22,OOO

8lL7l2OOs 374,000 4.060.800 4.434.800 44,600 23,500

9/Ls12009 314,000 2,277,500 2,591,500 39,300 23,700

LOILs/2009 64,000 3,111,699 3,t75,699 39,300 24,600

Lut6/2009 280.000 2,871,200 3,151,200 42,LOO 24,600

L2ltol2009 241,000 1,995,000 2,236,000 33,200 15,300

tlt4/20Lo 250,000 2,948,400 3,208,400 46,300 26,900

2lL6l20to 331,000 2,5L7,500 2,949,500 46,400 24,600

3lLs/zOtO 207,000 2,529,400 2,736,400 4L,700 18,500

4lLs/2010 169.000 2,448,900 2,617,900 49,400 20,200

slL7l2OtO 294,000 2,654,500 2,948,500 50,900 24,OOO

6lLsl20to 306,000 2,696,700 3.002.700 41,500 22,200

7/rsl2oto 42t,OOO 2,863,320 3,284,320 44,600 23,900

8lL6l20tO 415.000 3,012,900 3,427,900 47,500 26,900

9/rs/2oro 428,000 2,508,500 2,935,s00 4t,LOO 23,000

LO/t8l2OtO 454,000 2.4L1.500 2.855.500 44,LOO 28,500

LLl16/2070 315.000 2,261,700 2,576,700 42,IOO 22,800

12/tsl2O7O 333,000 2,389,000 2,72t,OOO 41.,700 39,400

tlL3/2Ot7 371,000 2,195,900 2,566,900 44,300 28,000

2/L4lzOrL 984,000 2,379,860 3,353,960 52,800 29,800

3lLs/201L 440.000 2.098.700 2,538,700 47,500 26,400

4/L3/2017 146,000 2,417,200 2,563,200 53,700 27,400

s/L2/2Ot7 43L,500 * 2,204,400 2,204,400 56,600 29,500

6/L4/20LL 42L,200 2,LrL,646 2,532,846 66,200 30,300

7/L3l2Or7 506,800 2,688,851 3,295,551 61,100 29,100

8l12l20rL 1.008.000 2,256,500 3,264,500 74,300 36,400

9lL3/20t7 967,700 2,74L,900 3,709,600 84,600 41,000

rol73/20L1 247.LOO 2.720.900 2.968.000 87.000 35,700

rut4/2oLL 484,000 3,07g,goo 3,562,800 4t,200 39,000

L2/rs/zOLr 42L,OOO 2,67t,000 3,032,000 98,s00 36,000

tlL3l2Or2 27L,OOO 2,642,800 2,913,800 31,100 38,900
2/t412012 381,100 2,468,700 2,849,800 27,300 40,800

Highest 3 Month Average 4,4674,044,467 1 gt,rct I AO,+OO

Total 3 Month Ar"r"g" I-+EIEI
TotalGallons per 139,401

* No FKAA read and KWRU was told there will not be one. Usage for May is previous 6 month
average (LL/LO thru 4/11)



UTILIW AGREEMEilT

THIS UTILITY AGREEMENT ('Agreement"), dated as of the 16tMay of August, 2O01' by

and between KW Resort utiltties c6rp. a Florida corporation, having tts office(s) at 6450 Junior

iolf"g" Road, fey West, Florlda, 33040 ("Service Company'), and The C9!$y of Monroe, Florida,

" 
Ffoiiaa County iraving its office(s) at 5100 College Road, Key West, FL 33040, ('County').

RECITALS

A. County is the owner of certain real property more particula_rly described on Exhlbit

"A", attached hereto and made a paft hereof (the "Propefi")'

B. County currently operates a jail and detention center on the Property ("Detentlon

Faclllty"), which requires sanitary sewer service'

C. County currently operates public facllities at the Public Seruice Building, Bayshore

manor, and the Anlmal Shelter, all along College Road fPubllc Buildings"), which

requlres sanltary sewer service.

D. County requests that Servlce Company provide central sewage collection services in

and uPon the ProPefi. 'i

E. Service Company owns, operates, mbnages and controls a central sewage system

and is willlng to provide sanltary sewer services pursuant to thls Agreement.

NOW, THEREFORE, in consideration of Ten Dollars ($10.00), and the mutual covenants

and agreements hereinafter set forth, and Intending to be legally bound thereby, it is agreed as

follows:

1. On-Slte Facilities

The County owns and operates the following facilities, which it agrees to
convey at no charge to the Servlce Company:

A. Lift statlon seling the Detention Facllity Treatment Plant.

B. Lift station serving the Public Buildings and sewer maln from the llft
station to the Detention Facility Treatment Plant.

The County shall construct the following facllities, whlch it agrees to convey
at no charge to the service company at the tlme of connection to the Service
Company's system:

A. A second llft station serving the Public Bulldings located at the Animal
Shelter.

B. A sewer main from the second lift station to the existing sewer main
servlng the Detention FacilitY.

The three County llft stations. a4d appurtenant facillty to be conveyed to
Service Company are hereinafter referred to as "On-Site Facilities'. All On-
Site Facilities, laterals and Propefi Installations shall be in good worklng
order upon connection to Servlce Company's system. Prior to commencing
construcHon on the second llft station serving the Public Buildlngs, County
shall provide Service Company with construction plans for approval by

(Udl-Kcyw€st- Monroc County)
(4-l-2001)



2.

Service Company, which approval shall not be unreasonably withheld. If the
Service Com-pani discontinues servlce to the County property for whatever
reason (other than nonpayment or default by County) then the on-slte
facllities will be reconveyed by the Service Company to the County at no

charge.

Service Company shall construct a reuse ("graywater') line to Detention
Facllity, and igrdes to make available a minimum of 32,000 gallons per day

Cgpd;j of graiwater to County, but no more then 50,000 gallons per day.

Graywiter inail meet all reuse water quality standards required by law.

Deflnltlons

*45IESS-DAy" - shall mean any day of the year in which commercial banks

are not required or authorlzed to close in New York, New York.

'Central Sewage System" - shall mean the Central sewage system owned

and operated by the Service Company.

'CuSEgEef" - shall mean the County.

'Equivalent Residential Connectlons" - (ERC), shall be deflned as one

indi\ridual residentlal connection or, for commercial and other uses, the
estimated flow based on the use and Chapter 64E-6 F.A.C., dlvided by the
most recently approved "Capacity Analysis" rate per residentlal connection
(currently 205 gallons per day per residential connection).

'POiO[-gLDellWIrt" - shall mean the point at which the county lines enter the
three-lift station conveyed to the Service Company.

.,prooerty Installatlons' - shall mean any service lines located on indivldual
tots or parcels of the Property, on the County side of the Point of Delivery.

'service Company's Afflliates" - shall mean any disclosed or undisclosed
officer, dlrector, employee, trustee shareholder, paltner, principal, parent,

subsldlary or other afflliate of Service Company.

o.SyStg.E' - shall mean all plpes, lines, manholes, lift or pump stations,
reservoirs or impoundments constructed or installed on the Property ln
publlc rights-of-way or easements dedicated to Service Company' or on

iands conveyed to Service Company by deed in fee simple, including,
without limitation, Central Cgnnection Llnes.

'Tarlff" - shall mean Service Company's existing and future schedules of
rates and charges for sewer seruice.

Snstem Gonstructlon

Service Company shall deslgn and construct at its sole expense offsite
facillties to connect the county llft station at the Detention Facllity to the
Central Sewage System (the'Project'). Said Project shall commence 30
days after executlon hereof and be completed 18O days lftel
commencement. County upon completion shall immediately provide all of
its domestic wastewater to Service Company for treatment at Service
Company's appllcable tarlff. The Servlce Company's current tariff is $605.52

3.

(tXil-KcyWcst- Motttoc C,ounty)
(4-r-2001)



for a 4" meter base facllity charge per month and $2.92 per 1000 gallons

measured off of water consumption. Rdditional wastewater services at the
public Seruice Building, Bay Shore Manor, the Animal Shelter and other shall

piy the applicable talifns. For instance if the Detention Center uses a 4"
indter and the public Service Building has a 2" meter then the County's rate

shall be $605.52 + $196.35 plus $2.g2 per thousand gallons per month'

Notwlthstanding Utllity's Tariff, Utility agrees to treat all of County's re-use

water, includini air conditloning re-use water. County agrees t9 q"y Utllity
for treagng re--use water based upon a four-inch meter and Utility's current

tariff, the le-use meter shall be read datly. The County represents that no

re-use water is disposed via shallow injection well'

4. Snstcm Decommlssionarw

county currenily operates a .105 MGD wastewater treatment plant on the
property. After commencement of servlce by service company, county at
its sole-expense may at lts optlon decommission and remove sald plant.

Notwlthstandlng the ioregoing, Service Company agrees to assist County in

said decommiJsionary by contributing to the cost of the engineering,
permitting, and removing the existing plant the lesser of $10'0O0 or the

sum of said costs.

5. Prooerhr Riohts

prior to Service C;ompany's construction of the Project, County shall convey

a) A non-exclusive easernent in the form attached hereto as Exhibit "B"
in and to any and all portlons of the On-Slte Facilitles not located in
publtc rlghts-of-way, of sufficient size to enable Service Company
ingress ind egres-s and to operate, maintain and replace such
pdrgons of the On-Site Facllities not located within public rights-of'
way for service company, other uses of servlce company's system
and lt's successor and asslgns. If the Service Company discontlnues
service to the county propefi for whatever reason, then the
easements granted to this section wlll lapse and expire and the
County proper.ty so encumbered will be free and clear of such

easements.' Language simllar to the foregoing must appear in the
easements filed for record. The Service Company agrees to provide

and execute the documents necessary to extinguish such easements.

b) Servtce Company at its sole discretion shall be permlttgq to pump

other customer's wastewater through said llft station and force main
and County shall provide easements for said connections at request
of Servlce Company wlthout any addltional charge'

c) A bill of sale conveylng title to On-Site Facilities free and clear of all
liens and encumbrances.

5. Rates. Fees. Charses

a) All Customers wlll pay lhe applicable fees, rates and charges as set
forth in the Tarlff. Nothing contained In this Agreement shall serue to
prohibit Seruice Company's rlght to bill or collect its rates and

charges from customers, nor to require compliance with any

Provision of its Tariff.

(Util-KclWcst- Monroc Coun9)
(4-l-2001)



b) county shall pay to service company a reservation fee ('caPaclty
Reservation Fee;), in the amount of Two Thousand Seven Hundred
($2,7OO.OO) dotlars per E.R.C. connections to be reserved by County

to serve the Property (lndividually, a oConnection", collectively, the

"Connections").

The initial reseruation shall be for 454 ERC'S based upon an average

flow of g3,O0O gallons per day from the county jall and an estimated

flow from tne Lddition to the juvenile detention center of 10,045
ga||ons per day. Cost for said hook-ups ls $1,225,800. Any

iOOtfionit flows of wastewater from the Detention Facility, Publlc

Buildings, or expanslons thereof, animal shelter or in excess of the

esUmafed Row shall require addltional capacity fee, which shall be

based upon Florida Code Statute 54E-6.

c) The Capacity Reservation Fee for each connection shall be payable by

County to Service Company as follows:

(|) 1/3, upon completion of the connection (estimated at
thip time to be $408,600).

(ii) U3, one year after connection completion'
(lli) 1/3, two years after connection completlon'

d) Service Company hereby agrees to rese1e such capacity for the
beneflt for dounty subject to the provisions of this Section 5,
provided, however, that such reservatlons shall not be effective until
3ervice Company has received the Initial installment of the Capaclty
Reservation Fee in accordance with Section 6 @ (I) hereof, and
provided, further, that service company shall have the rlght to
cancel such reservations in the event of County's failure to comply
with the terms of this Agreement

e) In addltion to the above charges, upon delivery hereof, County shall' 
also pay service company $.40 per thousand gallons for'graywater"
provided to County pursuant to Paragraph t herein'

f) In the event of default by county in the payment of capacity
Reservation Fee hereunder, which default is not cured as provided in
paragraph 12, hereof, servlce company may cancel this agreement
by givlng thirty (30) days written notlce of default and retain all
payments hereunder as liquldated damages.

7. The capacity reservation fee described in paragraph 6(c)(i), hereafter
6(cXt) iunOd (minus the cost incurred by Service Company to complete the
piojiit including the graywater line), when due, must be deposited in an

interest bearing escrow account with a federally insured financial institution
that has an ohice in Key West, Florida. The mention of 6(cXi) funds
lncludes all accumulated interest. The terms of the escrow are as follows:

a) When the Servlce Company begins substantial physical construction
to expand the capacity of its wastewater treatment plant or to extend
its wastewater collection infrastructure to serve additional areas in
South Stock Island or other islands then the escrow agent will
release the 6(cXl) funds to the Service Company in the followlng
manner: the payments will be made monthly equal amounts based

(Util-KcyWcs- Moruoe County)
('f-l-2001)



8.

on the expected completion date of the expansion as set forth in the

Service Cbmpany's construction documents. Release of said funds

shall be made by escrow agent upon presentation of construction

invoices (includiig costs . of real estate acquisltion, purchase or

installatlon of pipes and lift stations' and professional servlces;
provided that such costs are exclusively attrlbutable to such

Lxpansion of capacity or extension of collection infrastructure) to be

paiA Uy Service Company along wlth a statement from Seryice

Lomp.ny describing tire construction for whlch the invoices seek

payment.Countyherebyagreestoenforcg|throughCode
Eniorcement proceedings, lts ordlnance requiring all property ownels
located wlthin Servlce -ompany's service area to connect to Service

company,s system and 19 Pay the tariff _applicable to such

connection. tn ttre event of breach hereof by County which breach

continues after notice and reasonable opportunlty to cure as provided

in Paragraph L2, below, all escrowed funds shall be released to
Servlce ComPanY.

b) However, if the Service Company agrees to sell lts wastewater
treatment plant and collection infrastructure to the FI(AA before the
Service company completes the constructlon Just described, then the

6(cXi) fundi 1or ttre 
'balance 

then remainlng undisbursed) must be

trlniferrea to ine FKAA upon the completion of the actions needed to
consummate the sale of the wastewater treatment plant and

collectlon infrastructure to the FKAA. For the purposes of this
paragraph 7, sale means the sale of physical assets, an equity

burcnas'e (and/or debt assumption or purchase) resulting In the FKAA

bcquiring a controlling',lnterest in the Service Company, a long-term
teaie oflne physical assets, or any other transaction that results in

the FKAA assumlng the obligation to operate the Service company's
wastewater treatment plant and current collection Infrastructure.

c) If the Service company has not commenced expansion of the
wastewater treatment plant or collection infrastructure by the year

2006 or, if the FIGA has not purchased the Service Company's assets

as described above by the year 2006, then the escrow agent must
release the 6(cXi) funds to the Service Company.

Absolute Gonvcvance

Except as provided elsewhere in this contract regarding the reconveance of
prop;rty and the extinquishment of easements if service ls discontinued,
bounty understands, agrees and acknowledges that County's conveyance
of the On-Site Facilities and any and all easements, real property or
personal property, or payrnent of any funds hereunder (lncluding' without
iimitatlon, tire iipacity Reservation Fee), shall, upon acceptance by
Service Company, be absolute, complete and unqualified, and that neither
County nor any party claiming by or through County shall have any rlght to
such easements, real or personal property, or funds, or any benefit which
Service Company may derive from such conveyance or payments in any
form or manner.

9. Dcllvcru of Scrvicei l{alntenance

a) upon connection as. provided in section 1, servlce company shall
provide service to the Point of Delivery in accordance with the terms

5(Util-l(.y$tcst- Moiloe County)
(+l-20or)



of this Agreement and all applicable laws and regulations and shall

operate ind maintain the Siitem in accordance with the terms and

provisions of thls Agreement. servlce company shall. use its. best

efforts to provlde sefuice prior to February 15, 2002 In the event that

ServicgCSrp"ny is unabie to provide service on February 15, 2002

thru no fault of ieruice Company, then all cost of alternatlve sewage

disposal shall be County's until servlce ls provided. Service means

that the service company will process, treat and dispose of
wastewater and wlll operate its system: in compllance wlth the
quality and process standards required by DEP and the service

company; in accordance wlth industry standards as they develop and

any 
'FKAA, 

county, or city of Key w":!. requirements; and,. in a

manner tlrat does not pose or cause health or environmental risk or

damage (provided, ttrat should any violation of health or

envlronmental rule or law occur, service company shall be in

compllance herewlth if servlce company promptly undertakes and

completes any necessry remedial action). Servlce also means the

furnishlng of graywater, described in sectlon 1, meeting industry

standards.

b) county shall, at lts sole cost and expense' own, operate and maintain
all Property Installations, whlch have not been conveyed to service

Company pursuant to the terms and conditions of this Agreement.

c) In the event County dgsires additional services over and above that
,"r"-"d herein ahd' prcvided Servlce Company has addltional
,n"orrltt"d capaciW, iervice Company shall provide said addltlonal
capacity providLd Cbunty pays the addltional connectlon fees

required under Chapter 64E-6 F'A'C'

d) County shall pay for any extra expense of operating the. Dete.ntlon

centei lift station rpsulting from prisoner or staff disposal of debris

into the system or failuie to maintain its grease trap. Service

Company shall have the right to inspect the grease traps in order to
insure their continued malntenance by Coun$'

e) County shall only provide domestic waste water for treatment by- 
service company. No water from alr condltioning systems or

swimming poots shall flow Into the wastewater disposal system.

0 The service company agrees to keep its system In good repair, in full

operating condition In compliance wlth applicable law and to promptly

remedy ilt UreafAovyns, spllls, contaminations and other acts of
environmental damage or pollution'

10. RcoairofSvstcm

In the event of any material damage to or destruction of any of the llft
stations located on County property operated or maintained by Service

company due to any acts or omissions by county, or its agents'
repriseniatlves, emptoyees, invitees, licensees, detainees or inmates,

Service Company shill rlpair or replace such damaged or destroyed. portion

of the Systefr a[ tne sole cost and expense of County' County shall pay all

costs and expenses associatbd with such repair or replacement within thirty

(Util-KcyWcst- MoffoG CountY)
(.Ll-2001)



(30) days after recelpt of any involce from Servlce Company setting forth

any such costs and exPenses.

11. Term

This^Agreement shall become effective as of the /{4 o", or

a2.

13.

' -Auil___, 
1OOL, and shall continue for gg years so long as service

-;pa"F t"c,;essor or assignees, provides sewer service to the County,

and the County's successors and assigns,

Etrslt
In the event of a default by either party of its duties and obligatlons
-ereunder, the non-defaultin! party shall provide written notice to the

defaulHng party specifying the nature of the default and the defaultlng party

shall havl'flfteen 15 days to cure any default of a monetary nature and

thitty (iO) aays for any other default. If the default has not been cured

*iinin ine appiic"bte peiiod (time being of the esse.nce), the non-defaulting
party shall be entitbd to exercise all remedies avallable at law or in equity'
including but not limited to, the right to damages, injunctive rellef and

specific 
-performance. 

Seruice Company may, at its sole option, discontinue
ii.rO *sb"nd the delivery of.service to the System In accordance with all

i"qri*t"nts of appllcable law and the Tarlff, if County fails to tlmely pay all

feei, rates and iharges pursuant to the terms of this Agreement, ft"
County, however, miy wittrtrold payment, without default, if the Service

Compiny through no fault of the County: falls to provide consistent
minimum wastewater and graywater services as required by section 9;

causes or permits unexcused delays or interruptions in service or

commenclng service; cause or pelmits repeated or chronic failures to
malntain quality standardsl Causes or permits damage.to County property;

causes or'permits adverse health effects to the public or system users;

causes or permits environmental damage; or, exposes the County or its
officials and employees to sults or liability attributable to the Service

Company's conduct.

Excuse from Performancc

a) EerceJ.aiesrs

If Servlce Company is prevented from or delayed in performing any act
required to be performed by Service Company hereunder, and such

prevention or deiay is cased by strlkes, labor disputes, inabllity to obtain
iabor, materials or equipment, storms, earthquakes, electric power

failures, land subsidence, acts of God, acts of public enemy' wars'
blockad'es, riots, acts of armed forces, delays by carriers, inabllity to
obtain rights-of-way, actb of publlc authority, regulatory agencies, or
courts, or any other cause, whether the same kind is enumerated herein'
not within the control of service company fForce MaJeure'), the
performance of such act shall be excused for a period equal to the period

of preventlon or delay. If, the Service Company intends to claim force
majeure as an excuse for nonperformance, then it must so notiff the
County in writing within ten business days of the force majeure event.
The Service Company must also undertake all reasonable measures, at
Its expense, to restore full service at the earliest practlcal date. The

(Util-KcyWost- Moroc Couqtty )
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County is not obligated to pay any Service Company tariff, charge or fee

untll service ls restored.

b) Govcrnmental Acts

If for any reason during the term of this Agreement, other than for due

conduct of the Service -ompany and lts agents and representatives, and

except for the lawful actions and declsions of the County in the exercise

of iG governmental powers, ?hy federal, state or local authoritles or
agenciJs fail to issue necessary permits, grant necessary approvals or
require any change in the operatlon of the Central Sewage System or the

Syitem (nGoveinmental Acts"), then, to the extent that such

Governmental Acts shall affect the ablllty of any party to perform any of
the terms of this Agreement in whole or in part, the affected party shall

be excused from thl performance thereof and a new agreement shall be

negotiated, if possibll, Uy the partles hereto in conformlty which such

peimits, approvats or requirements. Notwlthstanding the foregoing'
neither County nor Service Company shall be obligated to accept any
new agreement it lt substantially adds to lts burdens and obligations
hereunder.

c) Emeroencv Situations

Service Company shall not be held liable for damages to County and

County hereby agrees not to hold Service Company liable for damages
for faliure to deliver service to the Propefi upon the occurence of any
of the following events provided that service is restored within 24 hours:

1. A lack of servlce due to loss of flow or process or distributlon
fallure;

Z. Equipment or materlal fallure in the Central Sewage System or
th'e system, Includlng storage, pumping and piping provided the
Serviie Company has utilized lts best efforts to maintain the
Central Sewage System In good operating condition; and

3. Force Majeure, unforeseeable fallure or breakdown of pumping,

transmisiion or other faclllties, dhy and all governmental
requirements, acts or action of any government, public or
governmental authority, commisslon or board, agency, agent,
omciat or officer, the enactment of any statute, ordinance,
resolution, regulation, rule or ruling, order, decree or judgment,
restraining order or injunction of any court, including, without
limitation, Governmental Acts.

L4. Successors and Asslqns

This Agreement and the easements granted hereby, shall be blnding upon
and inure to the beneflt of the parties hereto and their respectlve successors
and asslgns.

15 Indemnification

a) To the Extent authorized by section 768.28, FS, the County agrees to
Indemntfy and hold harmless the Servlce Company for claims, demands,

(Udl-KcyWcst- MoffoG CoutttY)
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causes of action, losses, damages, and liabilities that arlse out of the
negligent act(s) or omission(s) of any County offlcer, employee, contractors
(lnltuOing subcontractors employed by a County contractor) and agents' in

ionnecti6n with the use of the system' the operation of the system, or the
occupancy of the Property.

b) The Service Company agrees to indemnlfy and hold harmless the
Cbunty for claims, demands, causes of action, losses, damages and llabilities
that arlse out of the negligent act(s) or omassion(s) of any Servlce Company
offlcer, employee, conlractors (includlng subcontractors employed by a

Service Company contractor) and agents in connection wlth the
malntenance, expansion and operation of the system, including those acts or
omissions that result in environmental damage or pollution.

Notlces

All notices, demands, requests or other communicatlons by elther pafi
under this Agreement shall be in writing and sent by (a) first class U.S.

certified or registered malt, return receipt requested, with postage preplld,
or (b) overnlght delivery service or courier, or (c) telefacsimile or similar
facsimlle transmission with receipt confirmed as follows:

If to Servlce ComPanY:

Wlth a copy to:

If to County:

With a copy to:

Tariff

KW Resort Utilities CorP.
6450 Junior College Road
Key West, Florida 33040
Fax (305)294'L2Lz

W. Smlth
11 E. Adams, Suite 1400
Chicago, Illinols 60603
Fax (312)939-7765

County Administrator
Public Servlce Building
5100 College Road
Key West, FL 33040

County Attorney
PO Box 1026
Key West, FL 33041

This Agreement ls subject to all of the terms and provision of the Tariff. In
the event of any conflict between the Tarlff and the terms of this
Agreement, the Tariff shall govern and control.

Mlscellaneous Provisions

a) This Agreement shall not be altered, amended, changed,
waived, terminated or otherwise modlfied in any respect or
partlcular, and no consent or approval required pursuant to
this Agreement shall be effective, unless the same shall be in
writing and signed by or on behalf of the party to be charged.

(Util-Ksywcst- Monmc County)
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b) All prior statements, understandings, representations and

agreements between the parties, oral or written, are
superseded by and merged in this Agreement, which alone
fuily and completely expresses the agreement between them
ln ionnection wlth this transactlon and which is entered Into
after full investigation, neither party relying upon any
statement, understanding, representation or agreement made
by the other not embodied in this Agreement. This
Agreement shall be given a fair and reasonable construction in

aicordance with the intentions of the parties hereto, and

without regard to or aid of canons requirlng co-nstruction
against Service Company or the party drafting this
Agreement.

No fallure or delay of either party in the exercise of any right
or remedy given to such party hereunder or the waiver by any
party of any condltion hereunder for tts benefit (unless the
time speclfied herein for exerclse of such right or remedy has
expireil) shall constitute a waiver of any other or further right
or-remedy nor shall any single or partial exercise of any right
or remedy preclud,e other or further exercise thereof or any
other right or iemedy. No waiver by either party of any
breach hereunder or failure or refusal by the other party to
comply wlth lts obligations shall be deemed a waiver of any
other or subsequent breach, failure or refusal to so comply.

This Agreement . may be executed in one or more
counterparts, each of which so executed and delivered shall
be deemed an original, but all of which taken together shall
constltute but one and the same instrument. It shall not be

necessary for the same counterpart of this Agreement to be

executed by all of the parties hereto.

Each of the exhlbits and schedules referred to herein and
attached hereto is incorporated herein by thls reference.

The caption headings in thls Agreement are for
convenience only and are not intended to be a part of this
Agreement and shall not be construed to modlff, explain or
alter any of the terms, covenants or conditions hereln
contained.

This Agreement shall be interpreted and enforced in
accordance with the laws of the state In which the Property is
located without reference to principles of conflicts of laws. In
the event that the Florida Public Service commission loses or
relinquishes lts authorlty to regulate Service Company, then all
references to such regulatory authority will relate to the
agency of government or polltical subdlvision imposing said
regulations. If no such regulation exists, then this Agreement
shall be governed by applicable principles of law.

Each of the partles to this Agreement agrees that at any time
after the execution hereof, lt wlll, on request of the other
party, execute and deliver such other documents and further

l0

c)

d)

e)

s)

(Util-KcyWc*- Monroc Coung)
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i)

assurances as may reasonably be required by such other party

in order to carry out the intent of thls Agreement.

If any provision of this Agreement shall be unenforceable or
invalii,'the same shall not affect the remaining provisions of
this Agreement ahd to this end the provisions of this
Agreement are intended to be and shall be severed'
U6twitfrstanding the foregoing sentence, lf (i) any provision of
this Agreement is finally determined by a court of competent
jurlsdlction to be unenforceable or invalid in whole or In part,

lii) tne opportunity for all appeals of such determinatlon have
ix-pired, ind (iii) such unenforceability or invalidity alters the
substance of this Agreement (taken as a whole) so as to deny

either party, in a material way, the realization of the intended
benefit of its bargain, such party may terminate this
Agreement wlthin thirty (30) days after the final determlnation
b! notice to the other. If such party so elects to terminate this
Agreement, then this Agreement shall be terminated and

neither party shall have any further rlghts, obligations or
liabillties hereunder, except for any rights, obllgations or
liabilities whlch by this specific terms of this Agreement sulvive
the termination of this Agreement.

The partles hereto do hereby knowingly, voluntarily,
intentionally, uncondltionally and irrevocably walve any right
any party may,have to a jury trial in every Jurisdiction ln any
actton, proceeding or counterclaim brought by either of the
parties hereto igalnst the other or their respective successol€
or assigns in respect of any matter arising out of or ln

connection with this agreement or any other document
executed and delivered by either party in connection therewith
(including, without limltation, any actlon to rescind or cancel
this agreement, and any claim or defense asserting that thls
agreement was fraudulently induced or ls otherwise void or
voidable). This, walver is a material inducement for the pafties
hereto to enter into,this agreement.

In the event of any litigation arising out of or connected in any
manner with this Agreement, the non-prevailing party shall pay

the costs of the prevailing FatrY, including lts reasonable
counsel and paralegal fees Incurred in connection therewlth
through and including all other legal expenses and the costs of
any appeals and appellate costs relating thereto. Wherever in
this Agreement it is stated that one party shall be responsible
for thL attorneys' fees and expenses of another party, the
same shall automad'ically be deemed to include the fees and
expenses in connection with all appeals and appellate
proceedings relating or Incidental thereto. This subsection (k)
shall survive the termination of this Agreement.

l) Thls Agreement shall not be deemed to confer in favor of any
third parties any rlghts whatsoever as thlrd party beneficiaries,
the parties hereto intending by the provisions hereof to confer
no such benefits or status.

J)

k)

(Util-KsyWcst- Moroc Cotmty)
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IN WITNESS WHEREOF, Service company and Developer have executed thls Agreement

as of the day and year first above wrltten. : i

srArE or I LLt NotS

couNTY oF e-o ot-
The foregoing acknowledged

Florlda corporation,
personally known to me or who

as
behalf of said
has produced

My Commission ExPires:

STATE OF FLORIDA )
) ss:

coUNTYoFMONROE )

The foregoing instrument was acknowledged before me this day of July,

200lrby,asMaYorofMonroe
County, i pgliticat subdivislon of the State of Florida. He is personally known,to r,ne. g

My Commission ExPires:

identification.

QFFTCtAt

0FrujilotE

+Ntua^r'r"

JdconKV\lUtilities2

(Util-KoyWcst- Monme County)
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KW RESORT UTIUTIES CORP.

IN tL t rayrn L Sr'- r1L J.

BOARD OF COUNTY COMMISSIONERS
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THIS INSTRI,JMENT PREFARED BY:

John R. Jenkins, Esquire
Rose, Sundstrom & Bentley, LLF
2548 Blairstone Pines Drive
Tallabassee, FL 32301
(8s0) 877-6555

GRAI{T OF EASEMENIT

TIIIS GRANT OF EASEMEI{T is made Oris _day of _, 200_, by

lAGranto€), whose address is
to K. W. Resort Utilities Corp., (Acrante@), whose address is

6'150 Junior College Road, Key West, Florida 33040.

WIINESSEfiI, that Grantor, its successors and assigus, for and in consideration of the zum of
Ten and No/100 Dollars ($10.001 and other good ard valuable consideration to it in hand paid by Grantee,
the receip and zufEciency of which is hereby acknowledged, grants and conveys a utility easement, in
perpetuity, over, in, through ard urder the propefty described in E)fiibit AA0 auached hereto and made a
part hereof (Properfy@). Notwithstading the foregoing, in the event Grantee discontinues service for any
event other than non-payment or default by Granor then the easement granted shall lapse and expire.

l. Grantor pennanently grants, sets over, conveys and delivers to Grantee, it successors and
assigns, the nonexclusive right, privilege and easement to cons'tnrct, reconstruct, lay and install, operate,
maintain, relocate, repair, reconnect, replace, improve, remove and irupect sewer transmission and
collection facilities, reuse tra:nsmission and distribution facilities and all appurtenances thereto, and all
appurtenant equipment in, under, upon, over and across ttre Property with full right to ingre.ss and egress
through the Property for the accomplishment of the foregoing rights.

2. This Grant of Easement is a reservation and condition running with the Property and shall be
bfuding upon the $rccessor and assigns of Grantor, all purchasers of the Property and all those persons or
entitics acquiring right, title or interest in the Property by, through or under Grantor.

3. Tte Grantor warants that it is lawfully seized in fee simple of the land upon which the above-
described easement is situated, ard that it has good and lawful authority to convey said land or any part
thercof or interest thercin, ard said land is free from all encumbrarrces and that Grantor will warrant and
defend the title thereto against the lawftl claims of all persons whomsoever.

4. All easements and grants herein shall be utilized in accordance with established generally
accepted practices of the water and sewer industry and all rules, regulations, ordinances, and laws
established by governmental authorities havr4g jurisdiction over such maters.

5. Grantor retains, rcserves and shall continue to enjoy the use of the surface of the above
described property for any ard all purposes that do not interfere with Grantee=s use of the subject
easemeNil, includittg the right to grant easements for other public utility purposes. Grantor, its successors
or assigns, may change the grade above Grantee=s installed facilities, or perform any construction on the
zurface of the above described property which is peruritted hereunder; however, if the change in grade
and/or constnrction requires the lowering relocation anl/or protection of Grantee=s installed facilities (such



protection to include but not limit€d 3o the construction of a vault to protect the pipes), zuch lowering,
relocation and/or prorcction shall be perforured at the sole cost and expense of Grantor, its successors or
assigns.

6. If in the fuure any portion of any driveways, sodded areas, gardens or plantings shall be
destroyed, removed, damaged or disnubed in any way by Grantee as a result of Granbe furstalling,
excavating, repairiqg, mainaining, replacing, reconnecting or afiaching any underground sewer rnails,
lines or related facilities within the foregoing described easement, Grantee=s sole obligation to restore the
surface of the casement area sha[ be limitod to the replacement of sod and/or pavement, and Grantee shall
have no obligation, nor be responsible or liable for any erpense incurred in the replacement of gardens,
plantings or trees or any boundary wall, buildiqg or structure locat€d in the said easement area which may
have been destroyed, removed, danraged sl dishrrted, ;i;

IN WIII\ESS WHEREOF, the rurdersigned has executed this instnrmenr this _ day of
_,?m_.

ed, and delivered in our presence.

S:

, print Name:
Print Name:

,i ,

STATE OF FI'RIDA
COI.'NTY OF MONROE i

The foregoing instrument was acknowledged before me this _ day of 200 ,by
who is personally know to me or who has produced
as identification.

My Commission Expires:
NOTARY PI'BLIC


