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FL@TEL. 
Florida Telephone Co. 
2300 Palm Beach Lakes Blvd. 
Executive Center, Suite I 00 
West Palm Beach, FL 33409 

December 30, 20 13 

Ann Co le, Commission Clerk 
Office of the Commiss ion Clerk 
Florida Public Service Commission 
2540 Shumard Oak Boul evard 
Tallahassee, FL 32399-0850 

Re: Amended Complai nt Docket No.: 110306-TP: 

FILED DEC 30, 2013 
DOCUMENT NO. 07637-13 
FPSC- COMMISSION CLERK 

P. 56 1-688-2525 Ext I 02 
F. 561 -688-7334 
E. Amatari@Flatel.com 
W. www.Flatel.com 

Request for FPSC to address al l disputes in question by FLA TEL on ATT's 
claim for monies owed by Flatel Inc to AT&T 

Dear Ms. Cole, 

Complai nt of FLA TEL, Inc. against Bell South Telecommunications, Inc. d/b/a 
AT&T Florida to address unfair interconnection agreement dispute changes, 
formulas, and req uirements used by ATT to calculate disputes. 

Enclosed FLATEL's Motion to amend the request for addressing a matter previously brought 
before the commiss ion and was dismissed for improper wording on the docket.Complaint of 
FLA TEL, Inc. against Bell South Telecommunications, Inc. d/b/a AT&T Florida to resolve 
dispute formulas and unfai r promotional credits due to Flatel. 

Regards, 

~/?= 
Mr. Abby Matari 
CEO I Corporate Development 



BEFORE TH E FLORIDA PUBLIC SERVICE COMMISSION 

In re: Amended: Request for addressing Disputes, formulas for calculat ing disputes, and 
promotional credits due Flate l Inc - Docket No. I I 0306-TP 
Complaint of FLATEL, Inc. against BellSouth Telecommunications, 
Inc. d/b/a AT&T Florida to Resolve unfair 
Interconnection Agreement Requirement changes caus ing Flatel loss of over 7000 customers as 
well as its reputation. 

Filed: December 30, 20 13 

FLATEL'S MOTION TO AMEND DOCKET 110306-TP 

FLATEL finds it necessary to amend our petition to the Florida Publ ic Service 

Commission for their intervention in what we believe to be un lawful practice by AT&T. 

FLATEL has fo und it necessary to appeal to the Florida Public Service Commission which 

exercises regulatory authority over the telecommunications industry and its com petiti ve market 

oversight. FLATEL respectfully requests the Florida Public Service Commission to look into 

what we believe to be unl awful practice where by AT&T offers immediate relief via Promotions 

to its End Users without parity to instantly offer the same exact reli efto FLATEL's End Users. 

There are various issues and practices AT&T has imp lemented that severely impact the way 

FLA TEL can offer service to the Florida consumer. From the way AT&T processes the 

promotions and known issues they have yet to credit us for, AT&T is aware and has 

acknowledged the following but has yet to make any attempt to resolve. 

1.) FLA TEL is forced to wait a minimum of 60 days for credi t of the promotion to impact 

the bill . In al l other AT&T regions and the AT&T Retail side, the effect of the impact of 

the promotion is on the tirst bill. Instead, the process for FLATEL is as fo llows: 

• Receive the AT&T invoice on the designated bill day - depending on the day the new 

customer signs on, FLATEL will receive the bill for that customer up to 28 or 30 days 

later 

• File a promotion request with the AT&T Promotions group 

• A wait acknowledgment of the promotion request 



• Awai t resolution of the promotion request 

• If the promotion request is approved, FLATEL could wait as long as 30 days to see the 

credit on the subsequent AT&T invoice 

On average, fo r an approved promotion, the time it takes for FLA TEL to receive the benefi t of 

the promotion is 75 days from the day the customer signed up . 

If the promotion request is denied by AT&T and FLATEL does not agree, they have the abil ity to 

send a billing dispute to AT&T requesting they reinvestigate the promotion with the additional 

information provided. Since 2008 FLA TEL has yet to see any adjustments in promotion requests 

that fall into this Promo that have yet to be addressed by AT&T. The submission date of these 

bi ll ing disputes dates back to 1/19/2009. 

2.) "PAMA 7/PAMA8 Issue" - At the end of 2008, Bellsouth introduced two new local 

service packages to replace their three existing local service packages. 

The old packages were: 

PAMA6 - known as the "2Pack" and included Call er lD + Call Waiting 

PAMA5- known as the "Preferred Pack" and included 3-5 features 

YSB- known as "Complete Choice" and included 6+ features 

Bellsouth retired the PAMA5 and PAMA6 packages on 1/27/2009 and the VSB on 2/ 19/2009. 

The new (and current) packages are: 

PAMA 7- known as "Complete Choice Basic" and includes Caller ld + Call Waiti ng 

PAMA8 - known as "Complete Choice Enhance" and is the full feature option including 3+ 

features. 

Bell south introduced both packages on I 1117/2008. 

In December 2008, Bellsouth updated the tariff and accessible letters to include those "who 

subscribe to Complete Choice Basic (or any other package or service that contains those 

elements)". This language update included both PAMA 7 and PA MA8 subscribers. 

In January 2009, we noticed a sha rp decrease in the approval rating of the Line Connection 



Charge Waiver and the Cash back-Acquisition promotion. We had been accustomed to seeing a 

95% approval however in December it dipped to 35% and then 6% in January. We sampled the 

lines that were den ied and they all had either the PAMA 7 or PAMAM8 package accordingly. Our 

theory was that the new PAMA7 and PAMA8 packages that AT&T is offering had not been 

added to AT &T's promotion logic. We we im mediately brought this to the attention of Nicole 

Bracy and Ad Allen in the Bellsouth promotions group. 

We were told by Bellsouth in February that they did "show there is an issue with PAMA 7 and 8 

with the Cash back Acquisition and LCCW promotions" and IT was working to fix the issue. In 

the meantime we should conti nue to file the promotions as usual and anything improperly denied 

would be credited once the fix was in place. We continued to see denials of these promotions 

unt il Bellsouth implemented the new logic in April 2009. We were assured thar Bellsouth would 

reevaluate the promot ions that were denied incorrectly because of their logic error; however that 

re-evaluation process has yet to take place. 

3.) AT &T's attem pted to lower the value of the $50 Cash Back on 9/1 /2009. AT&T 

attempted to lower the value from $50 to $6.07 in Florida. At no point did AT&T consult 

with the Florida Public Service Commission to notify them of this dramatic change in 

business. The rate reduction was revoked on 11/4/2009 but in that short amount of ti me 

AT&T short paid FLATEL by implementing the reduced rate prior to 9/ 1/2009. Also 

AT&T should be required to credit additional ly any lines that were paid at the lesser 

amount. 

4.) Retai l Promotion Legal Action - AT&T has been reducing cash-back cred its by the 

amount of the wholesale discount in each state. For example, if the AT&T promo is $50 

and the Florida wholesale discount is 21.83%, AT&T has been crediting Florida resellers 

for $39.08 rather than the fu ll $50. We believe this is in direct violat ion of the Bellsouth 

vs. Sanford decision of 2007 that stares that promotions should not be discounted. 

5.) AT&T Promos Denied without details - From 2006 to 2008, AT&T has rejected 

legitimately requested promotional credits, while has not provided any reason or detai l 

for the rejection. 

In this next example, AT&T offers immediate consumer relief via Line Connection 

Waiver PROMO to its End Users on the AT&T websi te: 



AT&T Q&A Answer: "AT&T residential customers who use our web site to establish 

new service and order at least 2 calling features will not be charged a li ne connection fee (a 

savings of up to $46)" 

"Florida Statute 364.162, Negotiated prices fo r interconnection andfor the resale ofservices and 
facilities; commission rate setting. - '' 

This is an action to cure PROMO actions by AT&T for very serious damages as a result of 

AT &T's unreasonable practi ce in direct violation of the Communications Act of 1934. FLA TEL 

is exercising any grounds to demand AT &T's be held accounted for their actions operating under 

the laws set forth in the Telecommunication Act. FLA TEL has been provid ing quality 

telecommuni cation services to the consumer for over 15 years and we have always been in 

compl iance. Please do not disregard our appeal. .. 

Sincerely, 

~fo~--===-
Mr. Abby Matari 
CEO I Corporate Deve lopment 
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AT&T Florida 
150 South Monroe Street 
Suite 400 

T: (850) 577-5508 
J.tt9.1.§l_@_ilJ.Lr..9m 

Tracy W. Hatch 
General Attorney 

Tallahassee, FL 32301 

February 13, 2014 

Ann Cole, Commission Clerk 
Office of the Commission Clerk 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 

FILED FEB 13, 2014 
DOCUMENT NO. 00716-14 
FPSC- COMMISSION CLERK 

Re: Docket No.: 110306-TP: Request for emergency relief and 
Complaint of FLATEL, Inc. against BeiiSouth 
Telecommunications, Inc. d/b/a AT&T Florida to resolve 
interconnection agreement dispute 

Dear Ms. Cole : 

Enclosed is BeiiSouth Telecommunications, LLC d/b/a AT&T Florida 's 
Response to Flatel's Amended Complaint, which we ask that you file in the 
captioned docket. 

Copies have been served to the Parties shown on the attached Certificate of 
Service list. 

cc: All Parties of Record 
Gregory R. Follensbee 
Brian W . Moore 

1099808 

II J - To• 

Sincerely, 

s/Tracy W. Hatch 

Tracy W . Hatch 



CERTIFICATE OF SERVICE 
Docket No. 11 0306-TP 

I HEREBY CERTIFY that a true and correct copy of the foregoing was served via 

Electronic Mai l and First Class U.S. Mail this 13th day of February, 2014 to the following: 

Pauline Robinson 
Adam Teitzman 
Staff Counsel 
Florida Public Service 

Commiss ion 
Division of Legal Services 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 
Tel. No.: (850) 413-6183 
pevans@psc.state. fl. us 

FLATEL, Inc. 
Mr. Abby Matari 
Executive Center, Suite I 00 
2300 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409-3307 
Tel. No.: (561) 688-2525 ext 
Fax No.: (561) 688-7334 
AMatari@FLA TEL. net 

s/Tracy W. Hatch 
Tracy W. Hatch 



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Request for Emergency Rel ief ) Docket No. I I 0306-TP 
and Complai nt of FLA TEL, Inc. ) 
Aga inst Be iiSouth Telecommunications, ) 
Inc. d/b/a AT&T Flori da to Resolve ) 
~ln~t~e~rc~o~n~n~e~c~ti~o~n~A~gt~·e~e~tn~e~n~t~D~is~p~u~te~ ______ ) Filed: February 13,20 14 

AT&T FLORIDA'S RESPONSE TO FLATEL'S AMENDED COMPLAINT 

BellSouth Telecommunications, LLC d/b/a AT&T Florida ("'AT&T Florida") 

respectfu lly submits its Response to the letter fi led by FLATEL, Inc. ("FLATEL") styled as an 

"Amended Complaint. " 1 As explained here in, FLATEL has utterly fa iled to comply with the 

procedural fi ling requirements set forth in Ru les 28-1 06.20 I (contents of in itial pleadings), 28-

I 06.11 0, and 28-1 06.208, Florida Admi nistrative Code. By its continued fai lure to ab ide by the 

procedural requirements, FLA TEL's Amended Complaint also runs afoul of Section 

120.569(2)(c), Florida Statues2 and violates Commiss ion Order No. PSC- 12-0085-FOF-TP 

issued in thi s docket. Further, FLATEL's apparent substantive allegations are vague and 

ambiguous and fail to establi sh any claim fo r re lie f. For those reasons and the other reasons set 

f01th below, the "Amended Complaint" should be dismissed. In the event it is not dismissed, 

AT&T Florida also briefl y responds to what it understands to be the substanti ve allegations of 

the Amended Complaint. 

Upon information and belief, AT&T Florida does not believe that the Complaint was properly fi led by 
Abby Matari , FLATEL 's CEO, as Mr. Matari is not a Florida Bar licensed attorney nor has he been designated a 
qualified representative by this Commission. See In re: Applications for Qualified Representative Status, Dockets 
Nos. 130008-TP and 140008-TP and www. fl abar.org. 

Section 120.569(2)(c) provides in pertinent part: Unless otherwise provided by law, a petition or request 
for hearing shall include those items required by the un iform ru les adopted pursuant to s. 120.54(5)(b). Upon the 
receipt of a petition or request for hearing, the agency shall carefully review the petition to determine if it contains 
a ll of the requi red information. A petition shall be dismissed if it is not in substantial compliance with these 
req uirements or it has been untime ly filed. Dismissal o f a petition shall , at least once, be without prejudice to 
petitioner' s filing a timely amended petition curing the defect, unless it conclusively appears from the face of the 
petition that the defect cannot be cured. 



I. INTRODUCTION 

FLA TEL has once aga in launched a desperate effort to forestall the inev itable 

consequences of breaching the payment terms of its Commiss ion-approved interconnection 

agreement (" ICA" or "Agreement") with AT&T Florida. On December 30, 20 13, FLATEL fil ed 

with the Commission a four-page, disjo inted letter, styled as an Amended Complaint. 3 Although 

the Amended Complaint was fil ed under Docket 11 0306-TP, that docket was closed by the 

Commission on February 24,20 12. See Order No. PSC-1 2-0085-FOF-TP (D ismiss ing 

FLATEL' s Compla int and Request for Emergency Stay). Moreover, FLATEL's Amended 

Complaint apparently seeks to amend a prior complaint that was rejected by Order No. 12-0085 . 

A complai nt may not be amended without leave of the Presiding Officer4 and certainly not after 

the underlying com plaint has been dismissed by the Commiss ion. 

Moreover, while a portion of FLATEL' s original complaint was denied without 

prejudice, the Commiss ion express ly noted, "Should FLATEL choose to file an amended 

petition, the petition shall conform to the plead ing requirements of Rules 25-22.036 and F.A.C 

and 28-1 06.20 I, F.A.C., and identify all di sputes fo r which FLATEL requires reso lution." 5 

FLATEL has aga in utterly fa il ed to follow the requirements of Rules 28-106.20 I or 25-22.036. 6 

FLATEL's Amended Complaint fa ils to comply with Rule 28-1 06.20 I (d)-(g) by fa iling to 

prov ide: a statement of all disputed issues of material fact; a concise statement of the ultimate 

facts alleged; a statement of the specific rules or statutes j ustify ing the rei ief sought; or a 

3 Docket No. 110306-TP is sti ll apparently closed despite FLATEL's filing. It is not clear whether the Commi ssion 
will reopen this docket or place FLATEL ' s new fil ing in a new docket. 
4 Rule 25-106.202, Florida Administrative Code. 
5 Order o. 12-0085, p. 6. 
6 Rule 28-106.20 I contains the specific pleading requirements to be included in a peti tion. Similarly, Ru le 25-
22.036 contains pleadi ng requi rements specific to the Comm ission in addition to the pleading and procedural 
requirements of Chapter 28, Florida Adm inistrat ive Code. 

2 



statement of the rei ief sought stating precisely the action the petitioner wishes the agency to take. 

FLATEL fa il s to comply with Rule 25-22.036(3)(b)( l )-(4) by failing to identi fy: the rule, order 

or statute that has been violated; the actions that constitute the violation, the name and address of 

the person aga inst whom the complaint is lodged; or the specific relief requested. Despite the 

Commission 's spec ific admonishment in Order No. 12-0085 to comply with the rules, FLATEL 

has again clearly fai led to comply. Pursuant to Section 120.569(2)(c), FLATEL's Amended 

Complaint must be dism issed for failure to substantially comply with the model rules and the 

Commission ' s rules. In view of FLATEL's conti nued disregard of the rul es and the 

Commission ' s order, the Amended Complaint should be dismissed with prejudice. 

Further, cons istent with its persistent pattern of delay, FLATEL wa ited almost two years 

before attempting to seek reso lution of its claims from the Commiss ion, and then only under the 

threat of an impending tri al of AT&T Florida's claims against it in AT&T Florida 's federal court 

co llection action, as desc ribed below. 

II. COLLECTION ACTION IN FEDERAL COURT 

On August 6, 20 13, Bell South Telecommunications, LLC, d/b/a AT&T Florida, AT&T 

Kentucky, AT&T orth Carolina and AT&T South Carol ina ("AT&T") fi led a Complaint in 

Florida federal court, seek ing monetary damages in the amount of $ 1 ,217,696.00, stemming 

from FLATEL's refusa l to honor the payment ob ligations in its ICA with AT&T in Florida, 

Kentucky, North Carolina, and South Carolina. Notably, the amount owed by FLATEL in 

Florida is $1 ,040,074. The court set an aggressive schedule in the case, including a trial in June 

20 14. 
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On September 16, 20 13, FLA TEL fi led an "Answer'' in the federa l court case, on a prose 

basis. Because cou1t rules do not all ow corporate entities to file Answers prose, on September 

17,201 3, AT&T filed a Motion to Strike FLATEL' S Answer. On November I, 20 13, the court 

granted AT&T's motion to strike and directed entry of a default against FLATEL. On 

November 4, 2013, the clerk entered a default against FLA TEL in accordance with the 

November I, 20 13 Order. On December 30, 20 13, however, FLA TEL appeared through 

counsel, as a result of which the court set aside the defau lt and permitted the fi ling of an Answer 

and Affirmative Defenses on behalf of FLATEL on January 7, 20 14. 

On January 28, 20 14, FLA TEL filed a ·'Motion to Stay the Case and to Refer This Matter 

to Florida 's Public Service Commiss ion to Determine Certain Facts Regarding Plaintiff, 

BellSouth's Alleged Improper Business and Billing Practices." See Attachment A. The court has 

not decided FLATEL's federal court motion, but AT&T has opposed that motion to the extent 

that it seeks to delay AT&T, once aga in, from obtaining judgment agai nst FLATEL for the over 

$ 1.2 million which it unilaterally withheld in direct violation of the payments terms of its I CAs, 

which expressly requ ire FLA TEL to pay all amounts billed by AT&T for services provided, 

including disputed amounts. It is also worth noting that, by AT &T's ca lculations, FLATEL 

would still owe AT&T over $300,000 even if FLA TEL were right about the credit claims which 

it has listed in its Affirmative Defenses in federal court and its "Amended Complaint" here. See 

Attachment B (AT&T's Response to Flatel 's Motion for Stay). 

The determination of FLATEL's federal court motion also bears on this matter before the 

Commission. lf the court decides to refer issues to this Commiss ion, then FLATEL wi ll have its 

oppOttunity to present its claims and arguments to the Commission at that time in a procedurally 

appropriate manner, rather than trying to shoehorn a purported "Amended Complaint" into a 

4 



docket that was closed a long time ago. For that reason as well, it is appropriate to dismiss 

FLATEL's "Amended Complaint." 

Ill. FLATEL'S AMENDED COMPLAINT FAILS TO SUPPORT ANY CLAIM 
FOR RELIEF 

In add ition to being procedurally improper, FLATEL's Amended Complaint is 

substantively incorrect. Although it is unclear exactly what relief it is requesting from the 

Comm ission, FLATEL appears to be arguing that AT&T Florida has somehow acted improperly 

in the denia l of FLATEL's req uests fo r promotional cred its and the tim ing in wh ich cred its were 

appl ied to FLATEL's account. By its continued fai lure to pay billed amounts due pursuant to its 

contract, FLATEL is implicitly claiming that its disputes somehow "suspend" its ob ligations to 

pay for the serv ices that it rece ived. There is no such provision in its contract. To the contrary, 

in its contract FLA TEL agreed that payment fo r "all serv ices provided by [AT&T], including 

di sputed charges, is due on or before the next bill date". (ICA, Attachment 7 "Billing", at 

Sections 1.4 and 1.4. 1 ). 

Further, FLATEL cites no rul es, statutes or orders that support any of its individua l 

claims. FLATEL's onl y citation to authority to support its claims is a vague reference to Section 

364. 162, Florida Statues and the Communications Act of 1934. But, FLATEL fail s to identify 

any provision of the Communications Act of 1934 that AT&T Florida has supposedl y violated. 

Moreover, Section 364. 162 was repealed effective July, 20 11.7 In add ition, to the ex tent that 

Section 364. 162 was effective during the time period over which FLATEL's claims stretch, 

FLATEL does not explain or even suggest how AT&T Florida's actions pursuant to its contract 

constitute a violation of the provisions of Section 364. 162. Finally, the provisions of Section 

7 See Laws of Florida 20 I I, c.20 I 1-36, §24. 
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364.162 were initiall y adopted in 1995 8 and were later supplanted by the provisions of the 

federal Telecommunications Act of 1996. The Telecom Act of 1996 is what governs the duties 

of AT&T Florida and how those duties are incorporated in its contract with FLATEL. 

Significantly, FLATEL fails to even mention the Telecom Act of 1996, let alone identify an y 

violation of the Act. By so doing, FLA TEL has complete ly fai led to abide by the procedural 

rules governing administrative proceed ings as wel l as Section 120.569(2)(c) and has further 

failed to provide any support for any of its claims. 

The failure to cite va lid authority provides another reason to dismiss FLATEL' s 

Amended Complaint now, without further proceeding. To the extent, however, that this 

submission could be considered to beAT &T Florida 's initial response to the Amended 

Complaint, AT&T Florida summarizes its responses to what it understands to be FLATEL's 

allegations as fo llows: 

I) Timing of Promotional Credits - AT&T Florida den ies any allegation that its 

process for rev iewing claims for promotional credits is improper. There is no provision 

in the ICA, the Telecom Act of 1996 or in Florida law that provides FLA TEL with the 

abi lity to dictate the procedures by which AT&T Florida processes promotional claims. 

Add itionally, there is no requirement that AT&T Florida employ the same method 

for providing promotion cred its for its wholesa le customers as it does fo r its retai l 

customers. AT&T Florida has access to its retail customer records and thus has the 

ability to easily determine whether the customer is entitled to the cred it, gift card, or other 

applicab le promotion item. For its wholesale customers, AT&T Florida employs a claim 

submiss ion and rev iew process to assess the validity of the promotional cla ims submitted. 

8 See Laws of Flo rida 1995, c. l995-403 , § 16. 
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This rev iew process, which is not discriminatory, is necessa ry to allow AT&T Florida the 

opportunity to assess the leg itimacy of the thousands of claims it rece ives . As the 

Commission knows, AT&T Florida has had serious issues with some CLEC who lesale 

customers submitting promotion claims that do not meet the quali fications of the 

promotion and for which the CLECs were not entitled, and AT&T Florida needs a 

mechanism to ensure its wholesa le customers meet the terms and cond itions of 

promotions. See, e.g., In re: Complaint by DPI-Teleconnect, L.L. C. against Bel/South 

Telecomms., Inc. for dispute arising under interconnection agreement, Docket No. 

050863-TP, Order No. PSC-08-0598-FOF-TP, at 7-9 (Sept. 16, 2008) (seeking credits for 

promotion that required featu res that CLEC did not purchase). 

2) PAMA 7 and PAMA8 Promotional Cred its- AT&T denies any al legation that it 

has failed to grant otherwise appropri ate promotional claims related to PAMA 7 or 

PAMA8. All promotional credit requests are rev iewed to determine whether the request 

is appropriate. Prior to issuing a final bill to FLATEL in April of2012, AT&T Florida 

applied all appropriate cred its to FLATEL's account. FLATEL identifi es no rul e, order 

or contract provision that supports its claim that some promotiona l cred its were 

improperly denied. 

3) and 4) Cash Back Promotions- AT&T denies any allegati on that it has fa iled to 

grant otherwise appropriate promotional claims related to Cash Back Promoti ons. 

FLATEL's contention that it is enti tled to the fu ll retail face amount of a "cash back" 

promoti on is simply incorrect. The North Carolina Commiss ion has previous ly rejected 

this claim and determined that AT&T North Carolina's process of red uc ing a cash back 

promotion by the wholesale discount was correct. The North Carolina Commission was 

7 



affi rmed by the district court in North Carolina. 9 In fact, every cou11 and state 

commission that has addressed thi s issue has rul ed in favor of AT&T. 10 

5) Promoti ons Denied Without Details- AT&T Florida den ies any allegation that it 

has failed to prov ide adequate detail or explanation for promoti onal claims that were 

denied. First, FLA TEL does not indicate or illustrate how AT&T Florida's denials of 

promotional credit claims fa iled to prov ide adequate reason for the denial. Second, 

FLATEL identifi es no rule, order or contract prov ision that supports its claim that 

inadequate explanation was provided in conjunction with den ial of some promotional 

claims or that greater detail should be provided. 

9 See, dPi Teleconnect, LLC v. Finley, et a l, Docket No. 5:1 0-CV-466-BO (USDC, EDNC, Western Div.), Order 
dated February 12, 201 2, at 6-7; Bell South Telecommunications, Inc. dba AT&T SotJtheas t dba AT&T North 
Carolina v. dPi Teleconnect, LLC, et al. , Docket No. P-836, Sub 5, etc. (North Carolina Ut il ities Commi ssion) Order 
Resolving Credit Calcul ation Dispute dated September 22, 20 II , at 5. 
10 See, e.g., dPi Teleconnect, LLC v. Bell South Telecommunications, Inc. dba AT&T Kentucky, Docket No. 2009-
00 127 (Kentucky Public Service Commission), Orders dated January 19, 20 I 2 and March 2, 20 I 2; Nexus 
Communications, Inc. v. Chairman Donna L. Nelson, et a l. , Case No. A-1 2-CA-555-SS, United States District Court 
for Western District of Texas, Order fil ed March 26, 20 13 (Texas District Court Order); Petit ion ofNexus 
Communications, Inc. for Post-Interco nnection Dispute Resolution with Southwestern Bell Telephone Company dba 
AT&T Texas under FTA Relating to Recovery o f Promotional Credit Due, Docket No. 39028 (Texas Publ ic Uti lity 
Commiss ion) Order To. 15 Granting AT &T's Motion for Summary Decision dated Apri l 5, 20 I 2 at 4; Bel/South 
Telecommunications, Inc. c/lbla AT&T Southeast d/b/a AT & T Louisiana v. Image Access, Inc. d/b/a New Phone, et 
a!., Docket No. U-3 1364-A (Loui siana Public Service Commission) Order dated May 25 , 2012. 
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CONCLUSION 

WHEREFORE, in consideration of the above, AT&T Florida respectful ly requests that 

the Commission dismiss FLATEL's Amended Complaint with prejudice. lfthe federa l court 

grants FLATEL's Mot ion to refer certain matters to the Commission, then the Commission can 

determine how best to address the referral from the court and instruct the parties accordingly. 

Respectfull y submitted this 13th day of February, 20 14. 

AT&T FLORIDA 

w/Tracy W. Hatch 
Tracy W. Hatch 
AT&T Florida 
c/o Gregory R. Follensbee 
150 South Monroe Street 
Suite 400 
Tallahassee, FL 3230 I 
Tel. No. (305) 347-5558 
Fax. No. (305) 577-449 1 
th9467@att.com 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLOIUDA 

WEST PALM BEACH DIVISION 

CASE NO.: 13-CV-80766-DMM 

BELLSOUTH TELECOMMUNICATIONS, 
LLC, doing business as AT&T Florida, 
doing business as AT&T Kentucky, doing 
business as AT&T North Carolina, doing 
business as AT&T South Carolina, 

Plaintiff, 

VS. 

FLATEL, INC. 

Defendant. 
_______________________________ ! 

DEFENDANT, FLATEL, INC.'S MOTION TO STAY CASE AND 
TO RE.FER THIS MATTER TO FLORIDA'S PUBLIC SERVICE COMMISSION TO 

DETERMINE CERTAIN FACTS REGARDING PLAINTIFF, BELLSOUTH'S 
ALLEGED IMPROPER BUSINESS AND BILLING PRACTICES 

Defendant, FLATEL, INC., by and through undersigned counsel , hereby moves the Court to 

stay this case and to refer the matter to Florida's Public Service Commission to determine cet1ain 

facts regarding Plaintiff, BELLSOUTH'S alleged improper business and billing practices and states 

as follows. 

1. Defendant respectfully moves the Court to Stay the litigation and refer the case to the 

Florida Public Service Commission (hereinafter "FPSC") , which has primary regulatory authority 

over telecommunications in Florida. Defendant has recently amended its formal request to the 

FPSC under Docket No.: 110306-TP, pertaining to alleged unfair interconnection agreement dispute 

changes, formulas, and requirements used by ATT to calculate disputes. The FPSC has ind icated 
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its willingness to resolve these issues and make factual determinations, which if such factual 

determinations did not resolve the case, would greatly streamline the Court's necessary efforts. 

2. The Court has broad discretion to stay proceedings and otherwise manage its docket. 

Clinton v. Jones. 520 U.S . 681,706, 117 S. Ct. 1636, 137 L. Ed. 2d 945 (1997). Here, Defendant 

asserts that the Primary jurisdiction doctrine is potentially applicable and "is specifically applicable 

to claims properly cognizable in court that contain some issue within the special competence of an 

administrative agency." Reiter v. Cooper, 507 U.S. 258, 268, 11 3 S. Ct. 12 13, 122 L. Ed. 2d 604 

(1993); see also Clark v. Time Warner Cable, 523 F.3d 1110, 1114 (9th Cir. 2008) (stating that "the 

doctrine is a 'prudential' one, under which a court determines that an otherwise cognizable claim 

implicates technical and policy questions that should be addressed in the first instance by the agency 

with regulatory authority over the relevant industry, rather than the judicial branch"). "It requires 

the court to ·enable a 'referral' to the agency, staying further proceedings so as to give the parties 

reasonable opportunity to seek an administrative ruling." In re Horizon Organic Milk Plus DHA 

Omega-3 Mktg. & Sales Practice Litigation, __ F. Supp. 2d _ , No. 12-MD-2324, 2013 U.S. 

Dist. LEXIS 105830,20 13 WL 3830124, at *25 (S.D. Fla. July24, 20 13) citing Reiter, 507 U.S . at 

268. 

3. Accordingly, Plaintiff will not be prejudiced by this requested stay, the parties will 

likely incur less expense resolving the factual issues with the FPSC, it will conserve judicial time 

and resources, and it will likely narrow the issues for the Court's ultimate determination. 

4. Plaintiff does not agree to the relief sought herein . 

- 2 -
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WHEREFORE, Defendant, FLA TEL, INC., respectfully requests the Honorable Court enter 

an order staying the litigation, refen ing the matter to the Florida Public Service Commission while 

retai ni ng jurisd iction, and for such other and furt her rei iefthe Court deems reasonable and necessary. 

DATE: January 28, 2014 Respectfully submitted, 

Is/Stephen A. Smith. Esquire 
Stephen A. Smith, Esqui re 
Florida Bar No. 0488 194 
E-Mail: ssmith@pallolaw.com 
Pallo, Marks, Hernandez, 
Gechijian & DeMay, P.A. 
4100 RCA Blvd., Suite I 00 
Palm Beach Gardens, FL 33410 
Telephone: (56 !) 624-1051 
Facsimile: (561) 624-744 1 
Attorneys for Defendant, FlaTel, Inc. 

- 3-
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 28th day of January, 2014, I electronically filed the 

foregoing with the Clerk of the Court using CM/ECF. I also certify that the foregoing document is 

being served this day on all counsel of record or prose parties identified on the attached Service List 

in the manner specified, either via transmission of notices of electronic filing generated by CM/ECF 

and/or U.S. Mail or in some other authorized manner for those counsel or parties who are not 

authorized to receive notices of electronic filing. 

-4-

Is/Stephen A. Smith, Esquire 
Stephen A. Smith, Esquire 
Florida Bar No. 0488194 
E-Mai l: ssmith@pallolaw.com 
Pallo, Marks, Hernandez, 
Gechijian & DeMay, P.A. 
4100 RCA Blvd., Suite 100 
Palm Beach Gardens, FL 33410 
Telephone: (561) 624-1051 
Facsimile: (561) 624-7441 
Attorneys.for Defendant, FlaTel, Inc. 
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Stephen A. Smith, Esquire 
Florida Bar No. 0488 194 

SERVICE LIST 

E-Mai l: ssmith@pallolaw.com; vickie@pallolaw.com 
Pallo, Marks, Hernandez, 
Gechijian & DeMay, P.A. 
4100 RCA Blvd., Suite I 00 
Palm Beach Gardens, fL 334 10 
Telephone: (56 1) 624-1 051 
facsimile: (56 1) 624-744 1 
Counsel for Defendant, FlaTel, Inc. 

Manue l Alfredo Gurdian, Esquire 
E-Mail: manuel.gurdian@att.com 
AT&T Services, Inc. 
150 West flagler Street, Suite 1910 
Miami, FL 33 130 
Telephone: (305) 347-5561 
Facsimile: (305) 375-0209 
Counsel for Plaintiff, Bellsowh Telecommunications, /,LC 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF FLORIDA 

WEST PALM BEACH DIVISION 

BELLSOUTH TELECOMMUNICATIONS, 
LLC, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Plaintiff, Case No. 13-CV -80766-DMM 

VS. 

FLATEL, INC. , 

Defendant. 

PLAINTIFF'S RESPONSE IN OPPOSITION TO DEFENDANT'S MOTION TO STAY 
CASE AND REFER MATTER TO FLORIDA PUBLIC SERVICE COMMISSION 

AND INCORPORATED MEMORANDUM OF LAW 

Plainti ff, Bell South Telecommunications, LLC d/b/a/ AT&T Florida, AT&T Kentucky, 

AT&T North Carolina, and AT&T South Carolina ("AT&T"), respectful ly submits its Response 

in Oppos ition to the Motion of defendant Flatel, Inc. ("Fiatel") to stay thi s case and refer this 

matter to the Florida Public Service Commiss ion ("FPSC"), and states as fol lovvs: 

INTRODUCTION 

Flatel fail ed to pay AT&T over $ 1.2 million fo r services that AT&T supp lied to Flate l for 

resale pursuant to the terms of the parties ' contract and the monthly bi lls fo r those services. 

Flatel does not deny that it received and resold those services, but it refuses to pay its bi lls based 

upon all eged credi t claims, even though its contract requires payment of all charges, including 

di sputed amounts, by each bill 's due date. Now, in the face of th is Court 's admonition against 

further delays (DE 22), Flatel seeks to bring th is action to a halt to permit Flatel to belated ly 

pursue those credi t claims before the FPSC. AT&T does not object to the FPSC's resolution of 

Flatel' s cred it disputes . However, the FPSC has already ru led that Flatel had a contractual 
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ob ligation to first pay all amounts billed, regardless of any disputes over cred its, and Flatel still 

refuses to pay its bi lls. There is no just reason to fu tther delay AT &T's collection action while 

Flatel's cred it disputes are being addressed by the FPSC. 

In its bare-bones moti on, Flatel does not quantify its cred it c laims or demonstrate in any 

way that it is likely to obtain a ruling from the FPSC that would all ow it to escape liab ility to 

AT&T. In fact, it appears from Flatel 's prior FPSC filin g that even if the FPSC were to rul e in 

favor of Flatel on each and every one of its credit claims, Flatel wou ld sti ll owe AT&T over 

$200,000 in Florida. In additi on , Flatel ovies AT&T another $177,622 in North Carolina, South 

Carolina and Kentucky, which wou ld not be addressed by the FPSC, leav ing an undisputed 

balance of over $375,000 due from Flatel regardless ofthe outcome ofthe FPSC proceeding. 

In addition, as detailed be low, a large portion of the credits sought by Flatel are based 

upon its contention that it was entitled to the fu ll retail face amount of any "cash back" 

promotion for wh ich its customers qua lified and that AT&T underpaid those credits by 

di scounting the retail amount by the applicable wholesa le discount rate. The FPSC has never 

addressed that issue, but every court and state commission which has addressed the issue has 

ruled in favor of AT&T's method of calculating cash back credits to resel lers. Flatel has not 

demonstrated that it is likely to convince the FPSC to ru le othenvise. 

Clearly, th is motion is nothing more than another in a long li ne of de lay tactics by Flate l 

to avoid its contractua l payment obligations and fo restall entry of an inev itab le judgment aga inst 

it. This case can, and should, promptly proceed to conclusion on AT &T's affirm ative cla ims 

while Flate l simultaneously pursues its supposed cred it claims in the FPSC. Alternatively, Flate l 

should be required to post a bond in the amount of its unpaid charges, or such other amount as 

this Court deems appropriate, as a condition of any stay of this case. In the absence of such 

2 
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security, a stay wo uld allow Flatel to diss ipate assets and thereby impair, if not destroy, any 

chance that AT&T may have to collect its long-overdue monies and enforce its inevitable 

j udgment. Indeed, Flatel has already represented to this court that it is "unable to affo rd 

representation" (DE 6), raising serious doubts as to Flatel' s intention and ability to satisfy any 

Judgment. 

STATEMENT OF FACTS 

The relevant background facts and history of this di spute are set forth in AT &T's 

Complaint (DE I) and in the Affidav it of David J. Egan filed on behalf of AT&T in support of its 

Motion for Final Default Judgment (DE 16- 1) and need not be repeated here at length. 

In brief, AT&T and Flatel entered into an interconnection agreement (" ICA") in 2005. 

(DE I, ~7 ; DE 16- 1, ,12 and Exhib it A) Under the ICA, AT&T provided Flatel with, among 

other things, telecommunications services for resale, and Flatel was required to pay all month ly 

billed charges, includ ing disputed amounts, on or before the next bill elate. (DE I, ~8 ; DE 16-1 , 

~3 and Exhibit A [ICA], Attachment 7 " Bi lling", at Sections 1.4 and 1.4. 1 ). Beginning in late 

2009, Flatel began withholding payment of a portion of its bills from AT&T for 

telecommunicatio ns services prov ided under the ICA. (DE 16-1 , ,[3 ) Flatel continued to breach 

the express payment requ irements of the ICA by refusing to pay the full amount due, unt il 

AT&T eventually terminated serv ice to Flatel in the 20 11 to 20 12 timeframe. (DE 16-1 , ~~ 9-

16) 

In April , 20 12, after disconnecting all services in Florida and app lying all credits and 

security deposits, AT&T issued its fina l bi Its to Flatel for its three resale acco unts in Florida, 

totaling $ 1,040,074 (later reduced internall y to $ 1,040,05 1 after applying a $23 credit). (DE 16-

1, ~ 12 and Exs. C and F) In or around September, 20 12, after disconnecting all resale services in 

3 
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North Carolina, South Carolina and Kentucky, and applying all credits and security deposits, 

AT&T issued its fina l bi lis to Flatel for resale services provided in those states in the fo llowing 

amounts, after application of all cred its and security deposits: 

North Carolina 
South Carolina 
Kentucky 

$6 1,430 
$93,832 
$22,360 

(DE 1, ~~ 1 7, 24, 27, 30; DE 16-1 , ,117 and Ex. E) 

Thus, Flatel owes a past due and unpaid balance to AT&T in the amount of $1 ,2 17,673, 

comprised of: $ 1,040,05 1 due in Florida, $6 1,430 due in North Carolina; $93,832 due in South 

Carolina; and $22,360 due in Kentucky. (DE 16-1 , ~22 and Ex. F) 

AT&T fil ed its straight-forward co llection complaint on August 6, 20 13, seek ing a 

judgment fo r the more than $ 1.2 million that Flatel failed to pay for services provided in Florida, 

Kentucky, North Carolina and South Carolina. (DE I) Following the court's striking of Flatel's 

impermissible prose Answer on November I, 20 13 (DE II ), and the Clerk 's entry of a defau lt 

on November 4, 20 13 (DE 12), AT&T moved for entry of a Defau lt Judgment (DE 16). It was 

only after the Court granted Flate l one additiona l chance to retain counse l, that Flatel appeared 

through counsel and filed an Answer, rendering AT &T's motion for Default Judgment moot. 

LEGAL ARGUMENT 

I. Flatcl's Credit Claims Do Not A ffect its Payment Obligation 

Flatel has alleged, in its Sixth through Tenth Affi rmative Defenses, that it is entitl ed to 

credits aga inst the $ 1.2 million in unpaid charges. In sharp contrast to AT &T's straightforward 

claims fo r monies due on monthly bill s for service pursuant to the provisions of the ICA, Flatel's 

all eged credit claims are ill-defined and unquantified and, most importantly, prov ide no excuse 

for non-payment. Importantly, under the express terms of the ICA, Flatel had no right to 

withho ld payment to AT&T based upon any of its alleged cla ims fo r credits. The parties' 

4 
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FPSC-approved Agreement requires Flatel to pay all amounts it is billed, even if it di sputes those 

amounts: 

Payment Responsibility. Payment of all charges will be the responsibility of 
FLATEL ... FLATEL shall make payment to [AT&T] for all services billed 
including di.\puted amounts .... 

Payment Due. Payment for services provided by [AT&T], including disputed 
charges, is due on or before the next bill date .... 

(DE 16-1 , Exhibit A [ICA], Attachment 7 "Billing", at Sections 1.4 and 1.4.1 (emphasis added). 

Indeed, Flate1's November 2, 201 I petition to the FPSC seeking to enjo in AT&T from 

disconnecting service (the "Fiatel Petition", attached hereto as Exhibit A) was dismissed without 

prejudice by the FPSC by Order No. PSC-12-0085-FOF-TP issued February 24, 20 12 (the 

"FPSC Order", attached as Exhibit B hereto) . 

In di smiss ing Flatel's Petition, the FPSC ruled that the Petition fa il ed to state a cause of 

action against AT&T and was subject to di smissal because the FPSC lacks authority to grant the 

requested injunctive relief. (Exhibit B at pp.4-6). The FPSC specifica ll y ruled that: 

We articulated in Order No. PSC-1 0-0457-PCO-TP, issued on Jul y 16, 20 I 0, that 
carriers can enforce I CAs including the di sconnection of services fo r violation of 
the !CAs where the payment terms are clear and unambiguous. Here the ICA 
prov ides that FLA TEL should make pavments for services prov ided by AT&T 
Florida including di sputed charges on or before the next bill date. The lCA also 
prov ides that services can be di scontinued for nonpayment of bi lis. 

* * * 

FLATEL's statement that the disputed balance includes promoti ons that should be 
offset against amounts it owes to AT&T Florida is not a cause of action as it 
relates to granting an emergency stay. The ICA requires that all services billed 
should be paid including disputed amounts, and FLATEL's petition is for an 
emergency stay to prevent di sconnection of its service for nonpayments of bills. 
Therefore, FLA TEL's asserti on regarding the promoti ons fail ed to satisfy the 
requirements for a cause of action fo r an emergency stay. 

(Exhibit Bat p. 5 (footnotes omi tted))(emphasis added) 

5 
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AT &T's Complaint in thi s action states a simple breach of contract action against Flatel 

based upon Flatel's unambiguous obl igation to pay amounts billed, includ ing di sputed amounts, 

by each bill 's due date. Flatel has presented no justifi cati on fo r de laying the resolution of 

AT&T's affi rmative clai ms while it pursues its alleged cred it claims in the FPSC. 

The FPSC has already rul ed in its February 24, 20 12 Order that the payment terms of 

Flatel's ICA are unambiguous and could be enforced as wri tten , so there is no need for the Court 

to await the FPSC's interpretation of that contract clause. 1 Indeed, in a case dealing with 

identical ICA language. the FPSC simi larly held that a Rese ll er cou ld not withhold disputed 

amounts from AT&T and explained as foll ows: 

The parties' conduct is governed by an ICA with clear terms. The terms and 
conditions of the Parties' ICA are clear and unambiguous. Specifically, that 
Express Phone shall make payments for all services billed including disputed 
amounts. Furthermore, we already ruled in LifeConnex, with identical 
language in the ICA, that the billed party is required to pay all sums billed, 
including disputed amounts, pu•·suant to the terms and conditions in the 
ICA. Express Phone must pay all disputed amounts. Dispute of promotion 
credits, does not affect the billing time f•·ame or payment obligations 
established by the I CA. AT&T Florida is entitled under the clear terms of the 
ICA to prompt payment of all sums billed ; and in the absence of such payment, 
is entitled to proceed with the actions outlined in the Notice of Commencement of 
Treatn1ent; and that AT&T Florida appropriately disconnected Express Phone on 
March 30, 2011.2 (emphasis added) 

1 Indeed, as the FPSC noted in its February, 20 12 Order, it has ruled that these identical provis ions are unambiguous 
and enfo rceable in prior cases . See In re: Complaint and petition for relief against L(feConnex Telecom, LLC .f/k!a 
Swiftel, LLC by Bel/South Telecommunications, Inc., Docket No. I 00021-TP, Order No. PSC- 1 0-0457-PCO-TP, at 6 
(July 16, 2010)(copy attached hereto as Exhibit C)(The FPSC found "that AT&T is entitled under the plain terms of 
the ICA to prompt payment of all sums billed; and in the absence of such payment , is enti lled to proceed with the 
actions outlined in the Notice of Commencement o f Treatment" and ''the plain language of these provisions is clear 
that while (the CLEC] can dispute amounts billed by AT&T, it must pay those amounts as billed wi thin the time 
specified by the ICA."). Commissions in Kentucky, North Carolina and Alabama have all reached similar 
conclusions regarding interconnection agreements with language that is identical to the ICA provisions. See, In the 
i\1/a//er of8ei/South Telecomms., Inc. v. LifeConnex Telecom, LLC .f/kla Swiftel, LLC. Case o. 20 I 0-00026; In the 
Matter of Disconnection of LifeConnex Telecom, Inc . .f/kla Swiftel, LLC by Bel/South Telecomms., Inc., Docket No. 
P-55 , Sub 1817; and Petition of LifeConnex Telecom, LLC, jlkla Swiftel, LLC Concerning Implementation of its 
Interconnection Agreement with Bel/South Telecomms., Inc., Docket o. 3 1450. 

2 In re: Emergency Complaint of Express Phone Service, Inc. against Bel/south Telecommunications, Inc .; In re: 
Notice of Adoption of existing interconnection, unbundling, resale and collocation agreement between Bel/South 
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Moreover, in another order in the Express Phone matter, the FPSC held that, based upon 

the identica l ICA language in this case, a CLEC's fa ilure to comply with the terms and 

conditions of the ICA was "a material breach of the bind ing agreement" .3 A fede ral district court 

recently affirmed this Order holding that the FPSC "appropriate ly determ ined [that] Express 

Phone 's fa ilure to pay the disputed amounts to AT&T was a material breach of its ICA". 

txpress Phone Service Inc. v. Florida Public Service Com 'n , 20 13 WL 6536748, 20 13 U.S. Dist. 

LEX IS 175858, Case No. 1:1 2-cv-00 197-MP-GRJ (N.D.Fia. December 12, 2013)(copies ofthe 

FPSC Orders and the district court 's affirming decision of Order No. PSC-1 2-0390-FOF-TP are 

attached hereto as Exhibit D). In the Express Phone case, the court noted the binding nature of 

I CAs and held that " [ o ]nee an interconnection agreement is approved by the state commission, 

the Act requires the parties to ab ide by its terms". 20 13 WL 6536748 at *5. 

The FPSC has determined that it lacks jurisdiction to awa rd money damages in reso lving 

utility related disputes.4 Moreover, the FPSC has already determined that the unam biguous 

terms of the ICA require Flate l to pay AT&T fo r all services billed including disputed amounts. 

As such, thi s court is the so le proper forum for the enforcement of these unambiguous ICA 

payment provisions and entry of a money judgment. ·'Where the language of the contract is 

Telecommunications, Inc. d/b/a AT&T Florida d/b/a AT&T Southeast and Image Access, Inc. d/b/a NewPhone, Inc. 
by Express Phone Service, Inc., Docket No. I I 0071 -TP; Docket No .. II 0087-TP; Order No. PSC-11 -0291 -PAA-TP, 
20 11 Fla. PUC LEX IS 2 10 at I 0 (Florida Publ ic Service Comm ission July 6, 20 I 1 ). 
3 In re: Notice ofAdoption ofexisting interconnection, unbundling, resale and collocation agreement between 
Bel/South Telecommunications, Inc. d/b/a AT&T Florida d/b/a AT&T Southeast and !rnage Access, Inc. d/b/a 
New Phone, Inc. by £wress Phone Service, Inc, Docket No. 11 087-TP, Order No. PSC- I 2-0390-FOF-TP, 20 12 Fla. 
PUC LEXI S 374 at 6-7 (Florida Public Service Commission July 30, 20 12). 
4 See Southern Bell Telephone and Telegraph Co. v. Mobile America Corporation, Inc .. 291 So.2d 199, 202 (Fia 
1974) ("Nowhere inCh. 364 is the PSC granted authority to enter an award of money damages (if indicated) for past 
fai lu res to provide telephone service meeting the statutory standards; this is a judicial function within the jurisd iction 
of the circuit court pursuant to A r1 . V, s S(b ), Fla. Const." ); In re: Petition of AT&T Communications oft he Southern 
States, LLC Requesting Suspension of and Cancellation of Switched Access Contract Tariff No. FI2002 -0 I , Docket 
No. 020738-TP, Order No. PSC-03 -003 1-FOF-TP (Issued January 6, 2003) ("This Commission lacks any legal 
authority to award the type of money damages sought by AT&T."); In re: Complaint and petition of John Charles 
1-leekin against Florida Power & Light Company, Docket No. 98 I 923 -EI, Order No. PSC-99- I 054-FOF-EI (May 
24, 1999) ("the Commission may not award monetary damages in resolving utility re lated disputes."). 
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plain and unambiguous, no construction is required or permiss ib le and the terms of the contract 

must be given an interpretation of ordinary signi fi cance." Fernandes v. Manugistis Atlanta, Inc. , 

582 S.E.2d 499, 502 (Ga. Ct. App. 2003)(citation omitted). 5 Moreover, this is true even if the 

provision is perce ived to be harsh to one party to the contract and the Court is not permitted to 

rewrite the terms. See Berry v. Travelers Ins. Co. , 14 S.E. 2d 196, 202 (Ga. Ct. App. 1941)("1fit 

be said that the provis ion is a harsh one, the answer is that the rights of the parties are to be 

determined under the contract as made, and it is not ·within the power of the this coutt to rewrite 

it"). Should Flatel preva il on any of its claims for credits before the FPSC, it would be entitled to 

a credit against the amount of any unsatisfied portion of that Judgment or a refund of any excess 

monies paid to AT&T; however, pursuant to the unambiguous terms of the ICA, Flatel must pay 

AT&T first. 

II. Flatel Has Not Demonstrated That Its Credit Claims Have Any Merit 

Flatel argues in this motion, and AT&T agrees, that the FPSC is the proper forum fo r the 

reso lution of the telecommunications issues implicated by the cred it disputes al leged in Flatel's 

Sixth through Tenth Affirmative Defenses. Of course, Flatel co ul d have pursued reso lution of 

those credit di sputes two years ago when its service was di sconnected -- or six months ago \Vhen 

it was served with AT &T's Complaint. Instead, Flatel chose to blatantl y ignore its payment 

obligations, just as it ignored the procedural rules of this Court until it was granted one last 

chance by thi s Court to vacate its default. Flatel now seeks to rev ive the very Petition the FPSC 

5 The lCA requires that Georgia law govern the Agreement. See Agreement, GTC, § 17 (" In all other respects, this 
Agreement shall be governed by and construed and enforced in accordance with the laws of the State of Georgia 
w ithout regard to its confl ict of laws principles." ). In any event, Florida law is in accord with Georgia law on this 
point. See App/ica Inc. v. New tech Electronics Indus. , Inc., 980 So. 2d 1 194, 1194 (Fla. 3d DCA 2008) ("[W)here 
an agreement is unambiguo us ... we enforce the contract as written, no matter how d isadvantageo us the language 
might later prove to be."); Medical Ctr. Health Plan v. Brick, 572 So. 2d 548, 55 1 (F la. I st DCA 1990) ("A party is 
bound by, and a court is powerless to rewri te, the c lear and unambiguous terms of a voluntary contract." ) (ci tatio n 
omitted); Paddock v. Bay Concrete Indus., Inc., 154 So. 2d 313 , 316 (Fla. 2d DCA 1963) (hold ing that "an 
unambiguous agreement must be en forced in acco rdance with its te rms" ). 
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dismissed without prejudice two years ago in an attempt to furthe r delay the conclusion of this 

action- after being specifically cautioned against further delays by this Court (DE 22). 

AT&T is prepared to litigate Flatel's credit di sputes before the FPSC. However, Flatel 

has not demonstrated, and cannot show, that the resolution of those credit di sputes wi ll relieve it 

of its payment obligations to AT&T. First, the contract requ ires Flatel to pay AT&T all charges, 

including any disputed amounts, by each bill 's due date. Moreover, based upon Flatel's own 

valuation of the cred its 'vvhi ch it seeks to reso lve before the FPSC, Flate l will sti ll owe AT&T 

over $200,000 even if it is success ful on all of those cla ims. Specifically, the Petition that Flatel 

filed at the FPSC in November, 20 II (Exhibit A hereto at Ex. A thereto), alleges that Flate l is 

entitled to the fo llowing credits corresponding to the Affirmative Defenses asserted in th is 

action. 

Issue # I (S ixth Affirmative Defense) 
Issue #2 (Seventh Affirmative Defense) 
Issue #3 (Eighth Affirmative Defense) 
Issue #4 (Ninth Affirmative Defense) 
Issue #5 (Tenth Affi rmati ve Defense) 
Total 

$326,924 
$5 1,306 
$44,759 
$3 53,579 
$60,209 
$836,777 

As demonstrated by the Egan Affidavit submitted in support of AT &T's Motion for Final 

Default Judgment, AT&T is owed $ 1,040,074 in Florida alone. (DE 16- 1, ~ 12 and Exs. C and F) 

Thus, even if Flate l were completely successful on all the cred it issues it seeks to place before 

the FPSC, Flatel wou ld still owe $203,297 to AT&T just in Florida. 

In add ition , Flatel owes AT&T another $ 177,622 in North Caroli na, South Carol ina and 

Kentucky and it has given no indication that it intends to pursue those credit issues in those state 

commissions; nor does Flate l's Motion to Stay cover these claims. Thus, Flatel is essentially 

proposing to ftuther delay payment of an undisputed debt of over $375 ,000 whi le it pursues a 

rul ing on how much more money it owes. And it proposes to do so notwithstanding the fact that 

9 
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the FPSC has already ruled - based upon the clear terms of the parties' lCA -- that Flate l 's 

payment obligati on exists regardless of whether it has outstand ing di sputes over credi ts. 

Fina lly, the bulk of promoti ona l credits sought by Flate l in Florida re late to its N inth 

Affirmative Defense, which is stated as Issue #4 in Flatel 's Petition and valued by Flatel at 

$353,579. As noted in Flatel 's Petition, thi s iss ue was the subject of a case between AT&T and 

another carrier in federal court in North Carolina pending at the time of Flatel's Petition (Exhi bit 

A hereto, at last page (#4)). S ince that time, the distr ict coutt in Nott h Carol ina affirmed the 

ruling of the North Carolina Utilities Commission, rejecting the very argument pressed by Flatel 

and finding that AT &T's method of calculat ing "cash back" promotiona l credits to rese llers was 

correct. See, dPi Teleconnecl, LLC v. Finley, et al , Docket No. 5: I 0-CV-466-BO (US DC, 

EDNC, Western Div.), Order dated February 2 1, 2012, at 6-7; Bel!South Telecommunications, 

Inc. dba AT&T Southeast dba AT&T North Carolina v. dPi Teleconnect, LLC, eta/. , Docket No. 

P-836, Sub 5, etc. (North Caro lina Utilities Comm ission) Order Reso lving Credit Calcu lat ion 

Dispute dated September 22, 20 II , at 5 (copies of Orders are attached hereto as Exhibit E). 

Very briefl y, the contention by Flatel, which was rejected in N01th Ca rol ina, is that 

resell ers were entitled to the fu ll retail face amount of any " cash back" promotion fo r which its 

customers qua lified, and that AT&T underpa id those cred its by di scounting the retail amount by 

the state who lesale discount rate . A fter a full hearing, the NCUC ruled, and the federal court 

agreed , that AT&T was entit led to d iscount the cash back promotion by the state who lesale 

discount rate. So, fo r instance in Florida, if AT&T's new retail customer was entitled to a $50 

gift card, then Flatel was ent itled to a credit from AT&T in the amount of $39.08 for any 

qua lifying new resa le customer (discounting the $50 promotion by the 2 1.83% who lesale 

discount rate estab lished by the FPSC). In its N inth Affirmative Defense, Flate l is seeking the 
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difference between the $39.08 which it was credited and the full $50 for each qualifying 

customer. Not only was this argument soundl y rejected in North Carolina, but every court or 

state commission which has been called up to address this issue has rul ed in favor of AT &T.6 

Thus, unless Flatel is ab le to convince the FPSC that it should rule contrary to every other 

forum that has ruled on thi s issue, Flatel will owe AT&T no less than $734,475 (adding the 

undisputed balance of $380,896 and the amount claimed by Flatel on the "wholesa le discount" 

issue in Florida ($353,579)) even if Flate l were wildly successful in proving all of its other 

disputed credit claims. 

III. If the Court disagrees with AT&T and believes that Flatel is entitled to a Stay, 
then Flatel Should be Required to Secure AT&T as a Condition of Anv Stav 

It is not surprising that Flatel ' s moti on prov ided little if any substance regard ing the 

credit disputes it seeks to pursue before the FPSC (nor, for that matter, is it surprising that Flatel 

makes no mention of its contractual obligation to pay all amounts billed by AT&T, including 

di sputed amounts) . The review of those credit claims above shows that Flatel will owe AT&T a 

considerable sum even if Flatel were successful at the FPSC and, moreover, that Flatel has little 

chance of success on the cla im which is the largest of the fi ve issues identified by Flatel. Most 

impottantly, Flatel has an unambiguous contractual obi igat ion to first pay AT&T the amounts 

billed and then pursue a reso lution of its cred it di sputes, so Flatel has not demonstrated that its 

pursuit of cred its provides any defense to AT &T's affirmative claims for payment. 

6 See, e.g. , dPi Teleconnect, LLC v. Bell South Telecommunications, Inc. dba AT &T Kentucky, Docket No. 2009-
00127 (Kentucky PSC), Orders dated January 19 and March 2, 20 12; Bel/South Telecommunications, Inc. d/b/a 
AT & T Southeast d/b/a AT&T Louisiana v. Image Access, Inc. d/b/a New Phone, el a/. , Docket No. U-3 1364-A 
(Louisiana Public Service Commission) Order dated May 25 , 2012, at 17 ; Nexus Communications. Inc. v. Chairman 
Donna L. Nelson, et al., Case No. A- 12-CA-555-SS, United States District Cou11 for Western Di strict of Texas, 
Order filed March 26, 20 13 ; Petition of Nexus Communications, Inc. for Post-lnlerconnection Dispute Resolution 
with Southwestern Bell Telephone Company dba A T & T Texas under FTA Relaling /o Recove1y of Promotional 
Credit Due, Docket No. 39028 (Texas Public Uti lity Commiss ion) Order No. 15 Granting AT&T's Mot ion for 
Summary Decision dated April 5, 2012 at 4; (Copies o fthese decisions are attached hereto as Exhibit F). 

II 
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In Reiter v. Cooper, 507 U.S. 258, 113 S.Ct. 1213 ( 1993), a case reli ed upon by Flatel in 

support of its motion, the Supreme Court held that the question of whether a court should 

proceed immed iately to judgment on a motor carrier's complaint without waiting for the 

Interstate Commerce Commiss ion (" ICC") to rul e on the defendant 's clai m that the tariff rates 

were unreasonable turns on the facts and equities of each case. In so doing, the Court stated that 

where a carrier is so lvent, the equities favor proceeding to judgment on the principal claim 

witho ut awa iting the outcome of the unreasonable-rate issue, because the ICC proceeding could 

produce substant ial delay and the tariff rates, until disapproved by the ICC, are legal rates 

binding on both parties. !d. at 270-7 I. Similarly, here, Flatel has the contractual obl igation to 

pay its bills without regard to its credit disputes; and the equities weigh in favor of permitting 

AT&T to proceed to judgment on its claims without awa iting the outcome of Flatel 's be lated 

attempt to establish that it is entitled to cred its. Flatel faces no irrepa rab le harm if it pays AT&T 

pending the outcome of its credit disputes. 

The Reiter court also observed that the equiti es we igh in favor of permitting an 

immediate judgment where there is a potential inso lvency of the defendant. /d. Here, Flatel 

filed with its prose Answer a statement that it was '·unab le to afford representation". (DE 6). 

That representation, and Flatel's history of non-payment, estab lishes the very real threat that 

AT&T will be prejudiced by having to await the conclusion of the FPSC matter before it can 

obtain and enforce a Judgment. Flatel should not be allowed to drag on these proceedings 

without any assurance that it will ab ide by the ultimate rulings by the FPSC and this court. 

AT&T respectfully submits that this action should move forward on AT&T's cla ims, 

while the parties simultaneously adjudicate Flatel 's credit disputes before the FPSC. 

Alternatively, to the extent this court determines to stay this action until the FPSC matter is 
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completed, Flatel should be required to post security for payment of the fol lowing amounts to 

AT&T as a condition of any stay: ( I) the difference between the credits sought in the FPSC 

matter and the amount owed to AT&T; (2) the amounts due in Kentucky, North Carolina, and 

South Carolina, which will not be addressed by the FPSC; and (3) the amount of the cred its 

sought based upon the application of the wholesale discount rate to the "cash back" cred its, as to 

which Flatel has no likelihood of success based upon rulings in other forums on that issue. [f 

Flatel is granted an unconditional stay, and allowed to continue to ho ld on to AT &T's money, 

Flatel will likely continue its pattern of de lay without any assurance that it will ultimately abide 

by the court's and FPSC's rulings. 

CONCLUSION 

In conclusion, based upon the foregoing, AT&T respectfully requests that the Coutt deny 

Flatel's request to stay the proceedings and refer the matter to the Florida Public Service 

Commission. 

Dated: February II , 2014 Respectfully submitted, 

s/Manuel A. Gurdian 
Manuel A. Gurdian 
Florida BarNo.: 162825 
Attorney for Plaintiff 
BeliSouth Telecommunications, LLC 
!50 W. Flagler Street, Suite 19 10 
Miami, FL 33130 
T: (305) 347-5561 
F: (305) 375-0209 
Email: 111g.., 708({!;.atl. corn 
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CERTIFICATE OF SERVICE 

I HERE BY CERTIFY that a true and correct copy of the forego ing document has been 

served on February II , 20 14 via CM/ECF on all counsel or parti es of record on the service list 

below: 

Stephen A. Smith , Esq. 

s/Manuel A. Gurdian 
Manuel A. Gurdian 

SERVICE LIST 

Pallo, Marks, Hernandez, Gechijian & DeMay, P.A. 
4 100 RCA Blvd. , Suite I 00 
Palm Beach Gardens, FL 33410 
Attorneys for Defendant, FlaTel, Inc. 
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Dorothy Menasco 

r(\g_~ I 01 I 
EntE?{ed on FLSD Docket 02/1112014 Page 2 on:~ 

\\C)"3~- T~ 

From: 

Sent: 

Lobsang Burgos [lburgos@flatel.net] 

Friday, November 04 , 2011 5:56PM 

To: Flatelinc@aol.com; Filings@psc.state.fl.us: Rick.Scott@eog.myflorida.com: Adam Teitzman: Bob Casey; Greg 
Shafer; Laura King: Alex.Starr@fcc.gov; Julius.Genachowski@fcc.gov; Michaei.Copps@fcc .gov; 
Mignon. Clybum@fcc.gov: Robert. McDowell@fcc.gov; Tracy. Bridgham@fcc.gov; fccinfo@fcc.gov 

Cc: bm1694@att.com; jg1893@att.com; lp5882@att.com; chuck.campbell@cgminc.com; Beth.Murphy@cgminc.com; 
bryant.peters@cgminc.com; AMatari@flatel.com; ASolar@flatel.com; LBurgos@ftatel.com; 
rgreene@greenelegalgroup.com 

Subject: RE: 11-1 1-02 FPSC Emergency Docket 

Attachments: 11-11 -02 FPSC Docket and attachments. pdf 

Please See attached Docket with all relevant documents included. 

Click on the Bookmark Icon (Second icon on the bar located on the left side) to navigate through all the 
documents. 

========================================== 
SituereEy, 
Lo6sa7t[J C13urgos 
fDirector of Operations 
FLATEL, Inc. 
p 561-688-2525 X 117 
F 561-688-7334 
www. flatel. com 

From: Flatelinc@aol.com [mailto:Fiatelinc@aol.com] 
Sent: Friday, November 04, 2011 11:56 AM 
To: fillngs@psc.state.fl.us; Rick.Scott@eog.myflorida.com; ATeitzma@PSC.STATE.FL.US; 
BCasey@PSC.STATE.FL.US; GShafer@PSC.STATE.FL.US; LKing@PSC.STATE.FL.US; Alex.Starr@fcc.gov; 
Julius.Genachowski@fcc.gov; Michaei.Copps@fcc.gov; Mignon.Ciyburn@fcc.gov; 
Robert.McDowell@fcc.gov; Tracy .Bridgham@fcc.gov; fccinfo@fcc.gov 
Cc: bm1694@att.com; jg1893@att.com; lp5882@att.com; chuck.campbell@cgminc.com; 
Beth.Murphy@cgminc.com; bryant.peters@cgminc.com; AMatari@tlatel.com; ASolar@flatel.com; 
LBurgos@flatel.com; rgreene@greenelegalgroup.com 
Subject: 11-11-02 FPSC Emergency Docket 

Please see attached ... 

Regards, 
Abby Matari 
FLATEL 
2300 Palm Beach Lakes Blvd 
Executive Center Swte 100 
West Palm Beach, FL 33409 
E AMatad@fla tel.com 
P 561-688-2525x 102 
F 561-688-7334 
W www.Eiatel.com 
WWWiv.StateLJfeline.com 

This message contains Information from FLA TEL which may be confidential and privileged. If you are not an intended recipient. please 
refrain from any disclosure, copying. distribution or use of this information and note that such actions are prohibited . if you have received 
this transmission in error. please notify by email AMalari@Fiatel.com 

,... " ..... r . ,, . 
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FL@TEL _ 
Florida Telephone Co. 

2300 Palm Beach Lakes Blvd. 
Executive Center, Suite I 00 
West Palm Beach, Fl. 33409 

November 2, 20 I I 

RE: Emergency Stay of Termination by AT&T 

Abby Matari 
P. 561 -688-2525 Ext 102 
F. 561-688-7334 
£. Amatari@Fiatel.com 
W. www.Fialel.com 

Ladies and Gent lemen ofthe Florida Public Service Commission, 

FLA TEL has found it necessary to appeal to the governing parties which exercise regulatory 
authori ty over the telecommunications industry and its competitive market oversight. FLA TEL 
respectfully requests the Florida Public Service Commission and the Federa l Communications 
Commission to look into what we believe to be unlawful practice where by AT&T offers 
immediate relief via Promotions to its End Users w ithout parity to instantly offer the same exact 
reliefto FLATEL' s End Users. 

It is FLATEL's intent to demonstrate what we believe to be unfair and unlawful practices in 
direct violation of SEC. 251. [ 47 U.S.C. 25 1] INTERCONNECTION of the Act for charges 
billed by AT&T that should be immediately credited to FLA TEL in the same instant fashion that 
they credit their own re ta il customers. AT&T has engaged in an unjust and discriminatory 
practice in connection with its provision of communjcations services, in violation of SEC 251 
(b)( l) Obligations of All Local Exchange Carriers. Each local exchange carrier has the following 
duties: (1) Resale: The duty not to prohibit, and not to impose unreasonable or discriminatory 
conditions or limitations on, the resale of its telecommunications services." and SEC. 20 I (b) . [ 4 7 
U.S.C. 201] SERVICE AND CHARGES of the Communications Act, which provides that "all 
practices" for and in connection with communications services "shall be just and reasonable," and 
"any such practice that is unjust and unreasonable is hereby declared to be unlawful. 

This is one of many examples of how AT&T offers immediate consumer relief via Promotions to 
its End Users on the AT&T website (please see attached AT&T websi te image) : 

AT&T Q&A: How can 1 get my Line Connection waived? 

AT&T Answer: AT&T residential customers who use our web site to establish new service and 
order at least 2 call ing features will not be charged a line connection fee (a 
savings of up to $46) 

0820 I NOV-7= 
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In order for FLATEL to compete (wi th the same exact relief that AT&T offers to its customers), 
FLATEL 's End User should be entitled to the same instant consumer relief. Instead, FLA TEL is 
del iberately bill ed, overcharged , and forced to pay wh ile waiting 75 days or longer for AT&T to 
apply these Promotions. (See Exhibi t "A'') This defies all of the regulations that were put in place 
to keep the market competitive and to protect the consumer's benefit. 

Evidently this is a known disparity due to the fact that all states other than Florida, do not allow 
this practice. Thus, the issue facing FLA TEL would not exist if FLATEL was entitled to similar 
Promotions from AT&T in Florida. The inequality created by AT&T Florida's policies and 
procedures regarding the resolution and application of credits coupled with AT&T Flori da 's 
interpretation or Section 1.4 must be addressed before any fu rther action is taken in respect of the 
Suspension and Tem1ination Notice. If not immediately addressed, this action could potentiall y 
put FLA TEL out of business . 

FLA TEL has attempted to resolve thi s matter by negotiations with AT&T but those efforts were 
not rea li stic and what I believe to be premeditated strategic actions lor many years by AT&T to 
put us in this pos ition. I beli eve this hindered any sincere efforts and prolonged a resolution that 
could have been addressed betore the matter escalated beyond reasonable amounts. AT&T has 
offered no realistic chance for AT&T and FLATEL to reach a compromise. AT&T has 
positioned FLATEL to continue negoti ations without counsel, violati ng our constitut ional ri ght 
for counsel, and to pay an amount in question that has not been addressed for many years and 
expected to pay in only a few months . The question remain s, why haven't the Promotions been 
addressed and applied? 

[n order to support our position and to iclenti fy the Promotions resolution issue we speak of, 
AT&T o ffered via email as quoted: 

"With regard to the promotion items of $24, 188. 70 approved and awaiting pay ment status, as 
well as the disputed itemsfor $80,-13 7. 40 (which includes CRE.X, CREX7, Maintenance, PAMA 
and LPC) that you mentioned of in y our e-rnail of October 13, 20 II we 're agreeable to "taking 
them off the table " for now with your acceptance of an extended payment plan." (see email 
attachment 11-10- 1-1 RE Flatel Payment Terms. pdf) 

A I so in an emai I dated September 30, 20 I I, AT&T stated 

'"The spreadsheet information that you provided will be helpful in any discussions the parties 
may have about the items on the spreadsheet. The appropriate AT & T representative will schedule 
a time to confer with you once payment is received. ". (please see auachmel1! /1-9-30 RE Notice 
of Suspension and Termination.pdj) 

FLA TEL currently has no past due bfllancc . Therefore fln extended payment plan is not an 
attempt to resolve any mon etary issues between AT&T and FLATEI •. AT&T has refused to 
address the overcharges from 2007 to date. We have experienced for many years, much variance 
concerning these Promotions: True Up, CREX7, TBODW, Long Distance Bundle Promotion, 
Retail Promotion not to be confused with di sputes for Erroneous Billi ng, Repairs and To ll Block 
just to name a few. 
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With reference to the language in the ICA regarding disputes, FLATEL ·s posit ion is not that there 
are ''disputes" over credits that im pact AT&T's demand for payment.. Fl ,ATEL ·s position is that 
the charges AT&T is seeking to co ll ect have accrued over seve ral years based on AT &T's fa ilure 
to process and apply Promotions under the Communicati ons Act Sec. 251 (b)( I). As a resu lt, the 
charges CUITently demanded by AT & T represent Promotions that should be set ofT against the 
amounts owed to AT&T. 

The United Stales Supreme Court has stated that setoff ··allows entities that owe each other 
money to apply their rnutual debts against each other, thereby avoiding 'the absurdity ()[making 
A pay B when Bowes A. '" Citizens Bank of Ald. v. Strumpf 516 U.S. 16, 18 ( 1995). FLATJ::L 
would like the FPSC and the FCC to imervene and assist FLA. TEL in gelling .-1 T& T to reconcile 
the amount demanded from rl T& T a.fler application of Promotions. 

We also firml y believe that AT&T is in direct vio lation of the Telecommunications Act SEC. 
252. [47 U.S.C. 252) PROCEDURES FOR NEGOTIATION, ARB ITRATION, AND 
APPROVAL OF AG REEME TS by giving FLATEL no option but to sign a nonnegotiable 
Interconnection Agreement (ICA) in whi ch vve were forced to waive our rights (please see 
at1ached emai ls), and also allowing AT&T to ·' lega lly", per their ICA, demand paymen t for 
Promotions (not disputes) that would otherwise be instantaneously waived in its entirety for their 
own End Users. 

FLA TEL wishes to appeal to the governi ng parti es with respect to: 

Florida Statute 36-1. 162, Negotiated prices for interconnection and for the resale of services and 
fac ilities; commission rale setting.-

( I) A competitive local exchange Telecommunications Company shall have 60 tk~ys.from the date 
it is certificated to negotiate with a local exchange telecommunications company mutually 
acceptable prices, terms, and conditions o.fimerconnection and.for the resale o.fservices and 
facilities. {fa negotiated price is not established after 60 days, either party rnay petit ion the 
commission to establish nondiscriminatOJ)I rates. terms. and conditions o.f interconnection and 
fort he resale ofservices and fac ilities. The commission shall have I 20 days to make a 
determination after proceeding as required by subsection (2). Whether set by negotiation or by 
the commission, interconnection and resale prices, rates, terms. and conditions shall be filed with 
the commission before their effective date. The commission shall have the authority to arbitrate 
any dispute regarding inte1pretation of imerconnection or resale prices and terms and 
conditions . 
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(2) In the evenf that the commission receives a single petition relating to either interconnection 
or resale of services and facilities. it shall vote, within I 20 days fo llowing such filing, to set 
nondiscriminatoJy rates. terrns. and conditions. except that the rates shall not be below cost. If 
the commission receives one or more petitions relating to both imerconnection and resale of 
services and f acilities. the commission shall conduct separate proceedings/or each and. within 
120 daysfol!owing such filing. rnake f11io separate determinations setting such nondiscriminm01y 
rates, terms. and conditions. except that the rates shall not be below cost. 

(3) In setting the local interconnection charge, the commission shall determine that the charge is 
SL![ficiem to cover the cost of f urnishing interconnection. 

(4) The commission shall ensure that. if the rate it setsfor a service or f acility to be resold 
provides a discount below the tariff rate f or such service or faciliry which appropriately reflects 
the local exchange telecommunications cornpany's cn1oidance of the expense and cost of 
marketing such service orfacility 10 retail customers. such rate must not be below cost. The 
commission shall also ensure that this rate is not set so high that it would serve as a barrier 10 

competition. 

This is an action to cure overcharges by AT&T for very serious damages as a result of AT&T's 
unreasonab le practice in violation ofthe Communications Act of 1934. FLATEL is exercising 
any grounds to demand a stay to AT &T's actions of suspension and termination scheduled for 
November 7, 20 II and to be reinstated unti I these matters can be addressed. accounted for, and 
appli ed accordingly so that th is matter can be properly escalated pursuant to the relevant 
provisions of the ICA operating under the laws set forth in the Telecommun ication Act. FLA TEL 
has been rrovicling quality te leeommunicarion services to the consumer for over 15 years and we 
have always been in compli ance. Please do not disregard our arpeal. .. 

Regards, 

~/?--=--== 
Mr. Abby Matari 
CEO I Corporate Development 



Case 9:13-cv-80766-DMM Document 28-1 Entered on FLSD Docket 02/11/2014 Page 7 of 9 

Exh ibit "A" 

There are various issues and practices/\ T &T has implemented that severely impact the way 
FLJ\ TEL can do busi ness in Florida. From the way they process the promotions to known issues 
they have yet to credit, below is a list of major issues AT&T is aware of but yet to make any 
attempt to resolve. 

1.) In the AT&T Southeast region (formerly Bellsouth), FLATEL. is forced to wait a 
min imum o f60 days for credit of the promotion to impact the bil l. In all other AT&T 
regions and the AT&T Retail side, the effect of the impact of th e promotion is on the first 
bill. Instead, the process for FLATEL, is as follows: 

• Receive the AT&T invoice on the designated bill day- depending on the day the new 
customer signs on, FLATEL will receive the bi ll for that customer up to 28 or 30 days 

later 

• File a promotion request with the AT&T Promotions group 

• Await acknowledgment of the promot ion request- this can take 2-3 bus iness days 

• Await reso lution of the promotion request - thi s can take 7- 10 business days tl·om the 

acknowledgement date 

• lf the promotion request is approved, FLATEL coul d wa it up to 30 days to see the credit 

on the subsequent AT&T invoice 

On average. for an appmved promotion, the time it takesfor FLATEL to receive the benefit of the 

promotion is 7 5 days frorn the day the customer signed 11p. 

If the promotion request is denied by AT & T and FLATEI. docs not agree, FLATEL has the ab i I ity 

to send a bi lling dispute to AT&T requesting they reinvestigate the promotion with the additional 
information provided. Since 2008 Flatel has $326,924.45 in promotion requests that fall into this 
category that have yet to be addressed by AT&T. The submission date of th ese billi ng disputes 
dates back to 1/19/2009. (Please see the ''Audit Escalate- ACK" attachment for claim details.) 

2.) "P/\MA 7/PAMA8 issue'' - At th e end of2008, Bellsouth introduced two new local 
service packages to replace their three existing local service packages. 

The old packages were: 

PAMA6 - known as the ·'2Pack'' and included Caller [0 + Ca ll Waiting 

PAMAS - known as the ·'Preferred Pack'' and incl uded 3-5 features 

VSB - known as ·'Complete Choice" and included 6+ features 

Bel/south retired the P4MA5 and P,1A-IA6 packages on f /2 l/2009 and the I :<;s on 2/ !9·20M. 
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The new (and current) packages arc : 

PAMA7 - known as ··compl ete Choice Basic·· and includes Ca ller lei + Ca ll Waiting 

PAMA8 - known as ··Compl ete Choice Enhance" and is the fu ll featu re option including 3+ 

features. 

/Jellsouth introduced both packages on I 1// 712008. 

In December 2008 Bell south updated the tariff and accessible letters to include those "who 

subscribe to Complete Choice Basic (or any other package or service that contains those 
elements)" . This language update included both PAMA 7 and PAMA8 subscribers. (See allached 

labeled "'pama7pmna8 LCCWpdf".) 

In January 2009, we noticed a sharp decrease in the approval rat ing of the Line Con nection 
Charge Waiver and the Cash back- Acquis ition promotion (see the Order Charge Promotions 

al/achment and Cash Back Acquisitions attachment). We had been accustomed to seeing a 95% 
approva l however in December it dipped to 35% and then 6% in January. We sampled the lines 
that were denied and they all had either the PAMA 7 or PAMAM8 package . Our theory was that 
the new PAMA 7 and PAMAS packages that AT&T is offering had not been added to AT&T's 
promotion logic and we immed iately brought th is to the attention of Nicole Bracy and Ad Allen in 

the Bellsouth promotions group. 

We were told by Bellso uth in February that they did "show th ere is an issue with PAMA 7 and S 
with the Cash back Acquisition and LCCW promotions'· and IT was working t.o fix the issue. ln 
the rneantime we should continue to fil e the promotions as usual and anyt hing improperly den ied 
would be credited once the fix was in place. We continued to see deni als of these promotions until 
Bellsouth impl emented the new logic in /\pril 2009. We were assured that Bellsouth would 
reevaluate the promotions that were den ietl incorrectly because of their logic error; however that 

re-evaluation process has yet to take pl ace. FLATEL has $51,306.83 in th is category. 

3.) AT&T's attempted to lower the value ofthe $50 Cash Back on 9/ 1/2009. (See Win-back 

Cash Back Promotion -· FL attachment) AT&T attempted to lower the va lue from $50 to 
$6.07 in Flori da. At no point did AT&T consu lt with the Florida PSC or any other PSC to 
no ti fy them of thi s drarnaric change in business . The rate reduct ion was revoked on 
11/4/2009 but in that short amount o f rime AT&T short paid Flatel $6,620.18 by 
imp lementing the reduced rate prior to 9/1 /2009. 
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Also AT& T should be required to credit additionally any lines that were paid at the lesser 
amount. For FLATEL this amount is $38,139.63. (Please see the "9-1 formula·· 

atrachrnentfor claim details) 

-I) Retail Promotion Legal Action - AT&T has been reducing cash-back credits by the 
amount of the wholesale discount in each state. For example, if the AT&T promotion is 
$50 and the Florida wholesale discount is 21.83%, AT&T has been crediting Florida 
resellers for $39.08 rather than the full $50. CGM has a case pending in federal court in 
North Carolina seeking a ruling on the ve1y item that AT&T is demanding payment on in 
the area of Reta il claims. This issue is also in front of other commissions but has not been 
ruled upon. We believe th is is in direct vio lation of the Bellsouth vs. Sanford decision of 
2007 that states that promotions should not be di scounted. FLATEL has $353,579.33 in 
this category. (Please see "Retail Promotion " a/lachment for claim details.) 

5.) AT&T Promotions Denied without details- From 2006 to 2008, AT&T has rejected 
legitimately requested promotional credits, while has not provided any reason or detail 
for the rejection. This amount currently totals $60,209.59. (Please see the "Provider 

Review " al/achment) 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Request for emergency relief and 
complaint of FLA TEL, Inc . against Bell South 
Telecommunications, [nc . dfb/a AT&T Florida 
to resol ve interconnection a reement dis ute. 

DOCKETNO. 110306-TP 
ORDER NO. PSC- 12-0085-FOF-TP 
ISSUED: February 24, 2012 

The following Commissioners participated in the disposition of this matter: 

RONALD A. BRISE, Chairman 
LISA POLAK EDGAR 

ART GRAHAM 
EDUARDO E. BALBIS 

JULIE l. BROWN 

ORDER GRANTING MOTJON TO DISMISS WITHOUT PREJUDICE 

BY THE COMMISSION: 

Background 

On November 7, 2011, FLATEL filed its petition for an emergency stay against 
Bell South Telecommunications, Inc. d/b/a AT&T Florida (AT&T Florida) disconnection of its 
services for nonconformance with the interconnection agreement (ICA) payment terms . The 
ICA requires timely payment of billed amounts including disputed amounts. FLATEL alleged 
that it is entitled to promotion credits, and , therefore, its nonpayment of services billed was for 
outstanding promotion credi ts. FLATEL' s services have been disconnected.1 

In its petition for an emergency stay, FLATEL alleged that (1) the attempted resolution of 
the dispute with AT&T florida through negotiations was unsuccessful ; (2) cun-entl y, it has no 
past due balance and AT&T Florida's offered extension payment plan was not an attempt to 
resolve any monetary issues between AT&T Florida and FLATEL; (3) AT&T Florida offered 
immediate relief for promotions to its end users but not the same instant offer to FLATEL's end 
users; (4) AT&T Florida positioned FLATEL to negotiate w ithout counsel; and (5) AT&T 
Florida refused to address overcharges from 2007 to date. 

On November 28, 20 11 , AT&T Florida fi led its motion to dism iss FLATEL's petition. 
AT&T Florida asserted that FLATEL's petition fail ed as a matter of law as it ignored the "plain 
and unambiguous provision" in the ICA that requires timely payment of bill s including disputed 
amounts. 

1 
FLAT EL began transferTing its end-user customers from its IC A with AT&T Florida to its commerc ial agreement 

with A T&T Flor ida prior to the disconnect ion of its resa le services. 

0 J 0 7 8 FEB 24 ~ 

FPSC - COM~11 SS I ON CLERK 
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On December 12, 20 II , FLA TEL fi led a request for a 30-day extension to respond to 
AT&T Flo rida 's dismissa l motion. On December 14, 201 1, AT&T Florida filed a response 
opposing FLATEL' s request for an extension. FLA TEL was granted 5 days to file its 
opposition. On December 20, 2011 , Commission staff held an informal meeting with the parties. 

On December 21, 20 II , FLA TEL tiled its opposition to the d ismissal moti on. On 
December 29, 20 11 , AT&T Florida filed its Response to FLA TEL's Opposition. On January II , 
20 12, FLATEL filed a response to AT&T Florida 's December 29,2011 filing . On January 18, 
20 12, AT&T Florida fil ed its response to FLA TEL' s January I l , 20 12 filing. 

We have j urisdiction over thi s subjec t matter pursuant to Section 364. 16, Florida Statutes 
(F.S. ). 

Discussion 

Standards of Review 

A. Motion to Dismiss 

A motion to dismiss questions the legal sufficiency of a petition. 2 ln order to sustain a 
motion to dismiss, the moving party must show that , accepting all a llegations as true and in favor 
of the peti tioner, the petition still fails to state a cause o f action for which relief may be granted3 

W hen making this determinati on, only the petition and documents attached to or incorporated 
therein by reference can be reviewed and all reasonable inferences drawn from the petition must 
be made in favor of the pe ti tioner.4 Where agreement terms are incorporated into the petition by 
reference and are the basis of the petition, the agreement can be reviewed in determining the 
"nature of the alleged claim." 5 A court may not look beyond the four corners of the petition in 
considering its legal sufficiency.6 However, the attachment of a document to the petiti on that 
conclusively negates the petition is sufficient grounds for dismissal. 7 

B. Emergency Stay 

Pursuant to Section 364.0 15, F .S. , vio lati ons of our orders or rules, in connection with the 
impairment of a te lecommunications company's operations or service, constitute irreparable 
harm for which there is no adequate remedy at law, and for which re lief can be sought in the 
circui t court. To grant a petition for an emergency stay or inj uncti ve re lief, we must have the 
authority to grant the requested rel ief. In Order No. PSC-11 -0180-PCO-TP, issued on March 30, 

2 Varnes v. Dawkins, 624 So. 2d 349. 350 (Fla. I st DCA I 993). 
1 

Jd. at 350. See also Wi lson v. News-Press Publ'g Co. , 73 8 So. 2d 1000, 100 1 ( Fla. 2d DCA 1999). 
4 Varnes v, Dawki ns, 624 So. 2d 349 ,350 ( Fla . 1st DCA 1993) ; fl ye v. Je ffo rds, 106 So. 2d 229 (Fla . 1st DA 1958). 
overruled on other grounds, 153 So. 2d 759, 765 (Fla. I st DCA 1963 ). 
} See Veal v. Voyager Prop. & Cas. Ins. Co., 5 I So. Jd I 246, I 249-50 ( Fla . 2d DCA 20 I I). 
6 Barbado v. Green and Mum hv. P.A ., 758 So. 2d 1173, I 174 (f la. 4 th DC A 2000)(cit ing Bess v. Eagle Capita l, 
~. 704 So. 2d 62 I (Fla. 4th DC A I 997}). 
7 See Magnum Capital, LLC v. Carter & Assoc., LLC, 905 So. 2d 220, 22 I (F la. 1st DCA 2005)(cit ing Franz 
Tracto r Co. v. J .I. Case Co ., 566 So. 2d 524 , 526 (Fla. 2d DCA I 990) and not ing that ' ' if documents are attached to a 
complaint and conclusively negate a claim. the pleadings can be d ismissed"). 
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20 11 , we reiterate our consistent hold ing that this Commission Jacks authority to grant inj unctive 
re i icf. 8 

Add itionall y, the ICA between AT&T Florida and FLA TEL provides that d isputes 
relating to the interpretation or the implementat ion of the agreement can be resolved by the 
regulati ng commission. T he ICA defines the regulating commission as the appropriate 
regulato ry agency in each state of AT &T's nine-sta te region. We are the regulating commission 
for Florida; therefore, we have jurisdiction to resolve di spu ~es rel ating to the interpretation or 
implemention o f the agreement. Additionall y, pursuant to Section 364.16(3), F.S., we may, upon 
request, arbitra te , and enforce interconnecti on agreements and may exercise o ur j urisd icti on to 
resolve di sputes among carriers regard ing, but not limi ted to, local interconnections and 
rec iprocal co mpensatio n. Although Sec tion 364.162, F.S., was repealed on July I , 20 I I, we 
re tain j uri sdiction over disputes regard ing interconnection agreements pursuant to Secti on 
364.16, F.S.9 

AT&T Florida ' s Motion to Dismiss 

AT&T Florida asserted that FLATEL's petition should be dismissed because: 

• FLAT EL' s petition fai led as a matter of law as AT&T Florida 's action conforms to 
the " pla in and unambiguous provis ions" of the agreement between the parties in 
which FLATEL agreed to make payments for a ll services bill ed incl uding di sputed 
amo unts . 

• T his Commiss ion does not have juri sdiction to grant inj unctions and FLA TEL's 
petitio n failed to meet we ll es tablished plead ing requirements , as it is too vague as to 
both operat ive facts and laws for this Commissio n to grant the relief sought. 

• FLATEL fa iled to esta blish that its rights in negotiating and signing the agreement 
were not sufficient ly protected by federal and state statutes and rules, and FLATEL 's 
statement that it was forced to sign the agreemen t without counse l is meritl ess. This 
Com mission approved the agreement, and th is Commission was afforded the 
opportunity to reject the agreement if it was inconsistent with the publ ic' s interest. 

8 See Order No . PSC- 11-0 180-PCO-TP. issued on March 30, 20 11 , in Docke t No . 11007 1-T P, !D__f.L Emergenq 
Cornplain t of Express Phone Service. Inc .. agamst Bellsouth Te lecom munica tio ns . Inc., d/b/ a AT&T f-lo rida 
r~ga.r.Qing inte rpretat ion of the p~ rties' inte rconnection a greemen t (not ing that a pe tit ion for an emergency stay is 
akin to an pet ition for an injunct ive rel ie f and we lack au thority to g ran t injunctive re lie f) . 
q See Order No. PSC- 1 1-0420-PCO-T P, is sued on September 28, 20 I I. in Docket No. 090538-TP, In rc : Amended 
Complaint o f Qwest Comm unica t ions Company, LLC against MC lmetro Access T ransmission Services (d/b/a 
Vcri zon Access T ransm ission Services ). e t. a l. (s tating tha t ' ' l tJ he legisla tion has not modi fi ed our exclus ive 
j urisdiction over who lesale carrier-to-carrie r d isputes. and our obliga tion to ensure fai r and effec tive compet ition 
among te lecommunications service provide rs; there fore , we st ill reta in j urisdict ion to oversee fai r and effective 
com petit ion"). 
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• FLA TEL cited a repealed section of Chapte r 364, F.S., in its pet1t10n as Section 
364. 162, F.S., was repealed effective Jul y 1, 20 ll , more than two months before 
AT&T Florida began its collection efforts for the outstanding bi lls. 

• AT&T Florida began disconnecting FLA TEL service on November 8, 20 11, and 
disconnection has been completed . 

FLA TEL's Response in Opposition 

FLATEL asserted that our ro le is to protect the public's interest and that AT&T Florida is 
not providing services in accordance with the Telecommunications Act as evidenced by: 

• The !CA was non- negotiable and unfair, FLA TEL was fo rced to sign the amendments 
because it had an established client base that needed service, and FLA TEL is not 
arguing the tenns of the ICA but is attempting to resolve billing di sputes with AT&T 
Florida. 

• FLATEL paid AT&T Florida every month for 15 years and is not requesting an 
alteration of the ICA terms but is challenging AT&T Florida's pract ice of not 
granting instant credits to FLAT EL end users in parity with AT&T Florida's end 
users. 

• The promotional offers are not disputes and the payment provision of the TCA is not 
relevant. FLA TEL defines disputed amounts as overcharges and stated that AT&T 
Florida should re instate its account. 

Analysis 

Our rules do not contemplate the filing of a response to a Response in Opposition to a 
dismissal motion. We consider such pleadin gs as inappropriate plead ings, and the arguments 
raised are not considered .10 Here, however, FLATEL's o pposition to AT&T Florida' s dismissal 
motion raised new issues not mentioned in FLA TEL's initial petition. On December 29, 20 l 1, 
AT&T Florida filed a response to FLATEL's opposition but AT&T Florida 's response merely 
restated its arguments in its dismissal motion . Both parties submitted additional pleadings that 
were not contemplated by our rul es. Since we consider these pleadings inappropriate plead ings, 
we did not consider these pleadings. These plead ings are also irrelevant as we lac k jurisdiction 
to grant the req uested injunction. 

We have determined that FLA TEL fa iled to identify the vio la ti on of any statute, rul e, 
order, or the !CA suffici ent to constitute a cause of action for an emergency stay. Add itional ly, 

10 See Order No. PSC-03-0525-FOF -TP, issued on Apri I 2 I, 2003 , in Docket No. 0209 I 9-TP, In re : Request for 
arbitration concerning complaint of AT&T Communications of the Southern Stares. LLC, Teleport Communications 
Group, Inc.. and TCG South Florida for enforcement of interconnect~reemenrs with Bel!South 
Telecommunications, Inc. (finding that AT&T's Response to BeiiSouth's Response was an inappropriate plead ing 
nor contempla ted by our rules or the uniform rules, and thus we did not consider the arguments raised in AT &T's 
Response to BeiiSouth 's Response) . 
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we lack jurisdiction to grant emergency stays and FL.ATEL's serv ices have been disconnected, 
which makes its petition moot. Therefore, FLA TEL's petition shall be dismissed. 

Further, FLATE L's petition shall be dismissed as, even if taken as true, it failed to state a 
cause of action. FLATEL's allegations regarding AT&T Florida ' s disconnection o f services is 
insufficient to constitute a cause of action, as FLATEL fai led to allege any violation of any 
statute, rule, order, or the ICA in connection with the discontinuation of services. 11 We 
articulated in Order No. PSC-10-0457-PCO-TP, issued on Ju ly 16, 2010, that carriers can 
enforce !CAs including the di sconnection of services for v iolation of the !CAs where the 
payment terms are clear and unambiguous. 12 Here, the ICA provides that FLATEL should make 
payments for services provided by AT&T Florida including disputed charges on or before the 
next bill date. 13 The JCA also provides that services can be discontinued for nonpayment of 
bills. 14 fLATEL 's allegations failed to demonstrate that AT&T florida vio lated a statute, rule, 
or order, or that AT&T Florida's disconnection of fLATEL 's services was not in accordance 
with the ICA. Therefore , FLATEL failed to state a cause of action for the requested reli ef of an 
emergency stay. 

Likewise, FLA TEL's statement that the parties failed attempt to resolve the matter 
through negotiations does not constitute a cause of action because the statement fai ls to 
demonstrate the violation of a statute, rule, or order. FLATEL's allegation that AT&T Florida's 
offered extended payment plan was not an attempt to resolve any monetary issues also failed to 
demonstrate a violation of a statute, rule, or order. 

FLA TEL's statement that the disputed balance includes promotions that should be o ffset 
against amounts it owes to AT&T Florida is not a cause of action as it rel ates to granting an 
emergency stay. The ICA requires that all services billed should be paid including disputed 
amounts, and FLA TEL's petition is for an emergency stay to prevent disconnection of its service 
for nonpayment of bills. Therefore, FLATEL's assertion regarding the promotions failed to 
satisfy the requirements for a cause of action for an emergency stay. 

Moreover, FLATEL fil ed its petition on November 7, 20 I 1, citing Section 364.1 62, F.S., 
as the statutory authority for the requested emergency stay. The Legislature repealed Section 
364.162, F.S., effecti ve July I , 2011. FLATEL's services have been disconnected; therefore, 

11 See Order No. PSC-99-1 054-FOF-EI , issued May 24, 1999, in Docket No. 981923 -EI, In re: Complaint and 
Qetition of John Charles Heekn against Florida Power & Light Co., (not ing that a determinat ion of a peti tion's cause 
of action requires examining the substantive law e lements and stat ing that the improper allegation of the "elements 
of the cause of action that seeks affirmati ve re lief'' is sufficient grounds for dismissal, citing Kislak v. Kredian, 95 
So. 2d 510 (Fla. 1957)). 
12See Order No. PSC- 10-0457-PCO-TP, issued on Ju ly 16, 20 10, in Docket No. 100021-TP, In re: Comp laint and 
g_etition for relie f against Li feConnex Telecom, LLC f/k/a Swiftcl, LLC by BellSouth Telecommunications. Inc. 
cVbfa AT&T Florida (we issued a procedural order requesting that LifeConnex post a bond for the $1 .4 Mil lion 
owing !0 AT&T Florida and requesting that AT&T Florida postpone its intended disconnection . We c lari fied that 
the order was not an equitable remedy or an inj unction, and that AT&T Florida could enforce the ICA for 
nonpayment on a going forward basis inc lud ing disconnection of services for nonpayment as the ICA provided that 
l.ifeConnex was required to make timely payments includ ing disputed amounts). 
1l See ICA, Attach . 7, Sec. 1.4. 
14 See ICA Attach. 7, Sec. 1.5. 
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FLA TEL's petition for an emergency stay is moot . Finally, FLA TEL sought an emergency stay, 
and we interpret FLATEL's request as akin to a request for injunctive reli ef. Although this 
Commission may, upon request, arbitrate and enforce interconnection agreements and have 
jurisdiction to resolve disputes among carriers, this Commission has consistently held that we 
have no authority to grant injunctive relief. 15 Therefore, we find it appropriate to d ismiss 
FLATEL's petition. 

Section 120.569(2)(c), F.S., provides, in part, that the dismissal of a peti tion should be 
without prejudice to petitioner's filing a timely amended petition curing the defect. We find it 
appropriate to dismiss FLATEL's petition without prejudice, and FLATEL may file an amended 
petition. 

As mentioned above, Section 364.16(3), F.S., provides in part that this Commission may, 
upon request, arbitrate and enforce interconnection agreements and has jurisdiction to resolve 
disputes among carriers, including but not limited to, local interconnection and reciprocal 
compensation. FLA TEL petitioned for an emergency stay and did not request the resolution of 
any promotional credit disputes. Should FLA TEL choose to file an amended petition, the 
petition shall conform to the pleading requirements of Rules 25-22.036, F.A.C. , and 28-106.20 I, 
F.A.C., and identify all disputes for which FLATEL requires resolution. 

We find that FLATEL's petition is moot and that we lack authority to grant the requested 
injunctive relief. Therefore, we find it appropriate to dismiss FLA TEL's petition, and the 
di smissal shall be without prejudice. 

Based on the foregoing, it is 

ORDERED by the Florida Public Service Commission that Bei!South 
Telecommunications, Inc. d/b/a AT&T Florida's Motion to Dismiss FLA TEL 's petition is 
hereby granted, without prejudice. It is further 

ORDER that this docket shall be closed. 

15 See Order No. PSC- t t -0 I 80-PCO-T P, issued on March 30, 20 I I, in Docket No. I t 0071 -TP, In re: Emergency 
Complaint o f Express Phone Service, Inc., agaim;t Bellsouth Telecommun ications, Inc. , d/ b/a AT&T Florida 
regarding intemretation o f the parties' interconnection ae.reement. 
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By ORDER of the Florida Publi c Service Commission this 24th day of February, 2012. 

PER 

AJ'..~ COLE 
Commission Clerk 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, Florida 32399 
(850) 413-6770 
www. tloridapsc .com 

Copies furnished: A copy of this document is 
provided to the parties of record at the time of 
issuance and, if app licable, interested persons. 

NOTICE OF FURTHER PROCEEDfNGS OR JUDICIAL REVIEW 

The Florida Public Service Commission is required by Section 120.569( 1 ), Florida 
Statutes, to notify parties of any administrative hearing or judicial review of Commission orders 
that is avai lable under Sections 120.57 or 120.68, Florida Statutes, as well as the procedures and 
time limits that apply. This notice should not be construed to mean all requests for an 
administrative hearing or judicial review wi ll be granted or result in the relief sought. 

Any party adversely affected by the Commission's final action in this matter may request: 
1) reconsideration of the decision by filing a motion for reconsideration with the Office of 
Commission Clerk, 2540 Shumard Oak Boulevard, Tallahassee, Florida 32399-0850, within 
tlfteen (15) days of the issuance of this order in the form prescribed by Rule 25-22.060, Florida 
Administrative Code; or 2) judicial review by the Florida Supreme Court in the case of an 
electric, gas or te lephone utility or the First District Court of Appeal in the case of a water and/or 
wastewater utility by filing a notice of appea l with the Office of Commission C lerk, and fi ling a 
copy of the notice of appeal and the filing fee w ith the appropriate court. This filing must be 
completed within thirty (30) days after the issuance of thi s order, pursuant to Rule 9. I I 0, Florida 
Rules of Appellate Procedure. The notice of appeal must be in the form specified in Rule 
9.900(a), Florida Rules of Appel late Procedure. 
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BEFORE THE FLORIDA PUBLIC SERV ICE COMM ISSION 

In re: Complaint and petition for relief against DOCKET NO. I 0002 1-TP 
LifeConnex Telecom, LLC f/kla Swiftel, LLC ORDER NO. PSC-1 0-0457-PCO-TP 
by BellSouth Telecommunications, Inc. d/b/a ISSUED: July 16,2010 
AT&T Florida. 

The following Commissioners participated in the disposition of this matter: 

NANCY ARGENZIANO, Chairman 
LISA POLAK EDGAR 

NATHAN A. SKOP 

ORDER GRANTING LIFECONNEX TELECOM. LLC'S REQUEST FOR EMERGENCY 
RELIEF WITH CONDITIONS 

BY THE COMMISSION: 

CASE BACKGROUND 

On January 8, 2010, BellSouth Telecommunications, Inc. d/b/a AT&T Florida ("AT&T") 
filed a Complaint and Petition for Relief ("Complaint") against LifeConnex Telecom, LLC, flk/a 
Swiftel, LLC ("LifeConnex") seeking resolution of billing disputes between LifeConnex and 
AT&T; determination of the amount LifeCoonex owes AT&T under the parties' Interconnection 
Agreement ("ICA"), and requiring LifeConnex to pay that amount to AT&T. In suounary, 
AT&T alleges that LifeConnex purchases telecommunications services from AT&T for resale to 
end use consun1ers. Under the terms ofthe ICA and federal law, LifeConnex is authorized to 
apply certain discounts or promotional credits which AT&T appli es to its own customers. 
AT&T alleges that LifeConnex improperly calculates the amount of discounts or credits it is 
entitled to . AT&T also alleges that LifeConnex fails to pay disputed amounts owed to AT&T, as 
required by the ICA, and rather deducts the amounts in dispute from its payments, in violation of 
the terms of the ICA. 

On February 25, 2010, LifeConnex filed its Answer, Affirmative Defenses, and 
Counterclaims ("Answer'') to AT&T's Complaint. In its Answer, LifeConnex alleges that it is 
entitled under federal law to the same discounts and promotional credits AT&T offers its own 
retail customers, and as a result, AT&T in fact owes significant sums to LifeConnex, which sums 
AT&T refuses to pay. LifeConnex raises a number of affirmative defenses and cow1terclaims. 
In its Answer, LifeConnex also suggests that we sho uld either dismiss or hold this matter in 
abeyance pending the results of similar lawsuits pending in Federal court and a Peti tion pending 
at the Federal Communications Corrunission. 

After a number of procedural motions, on May I 3, 20 I 0, the parties filed a Joint Motion 
on Procedural Issues, whjch was followed on June 15, 2010, by a Joint Motion on Procedural 

~ 58 6 4 JUL 16 ~ 
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Schedule (the "Joint Motions") . In the Joint Motions, the parties requested this matter be held in 
abeyance pending the outcomes of similar suits proceeding to hearing in Alabama, Louisiana, 
North Carol ina, and South Caro lina. The Joint Motions were granted by Order No. PSC-1 0-
0402-PCO-TP, issued June 18, 2010, ("Abeyance Order"), which stated in part: 

Having reviewed the Joint Motions, I wiJI hold these two Dockets in abeyance 
pending either resolution of the cases in the states set forth above or the filing of a 
persuasive motion to resume the dockets. Upon resumption of the dockets, I will 
consider motions from the parties which take into account intervening events and 
address both the appropriate scope of the proceedings and the appropriate posture 
of the proceedings with respect to consolidation. Upon resumption of the Dockets, 
the parties will be expected to withdraw all moot or superseded motions that are 
currently pending before this Commission but held in abeyance pursuant to this 
Order. 

On June 21, 2010, AT&T filed a ''Notice of Commencement of Treatment Pursuant to 
Current Interconnection Agreement" ("Notice of Commencement of Treatment"), wherein 
AT&T notified us that it had sent LifeConnex a letter, informing LifeConnex that Wlless it paid 
AT&T all past due balances (the balances at issue in this docket), "AT&T would suspend, 
discontinue, and/or terminate LifeConnex's service in Florida ... . " In the letter to LifeConnex, 
AT&T stated that if a partial payment was not made by July 6, 2010, AT&T would suspend 
LifeConnex's ability to order new services or make changes to existing lines; and if all past due 
balances were not paid by July 2 1, 20 I 0, AT&T would take further action, including 
discontinuance of service to LifeConnex (and therefore to LifeConnex's end. user customers) 
and/or termination of the ICA with LifeConnex. In the Notice of Commencement of Treatment, 
AT&T states that suspension, discontinuance, and/or termination are actions authorized by the 
parties' JCA, and that specific language in Section 1.4 of Attachment 7 to the ICA states 
"LifeConnex shall make payment to AT&T for all services billed including disputed amounts." 
AT&T subsequently informed our staff that it had extended the July 6, 2010, suspension date to 
July 13, 20 I 0. 

On July I, 2010, LifeConnex filed a Request for Emergency Relief ("Emergency 
Request"), requesting that we issue an order "prohibiting AT&T from suspending, discontinuing, 
terminating, or otherwise disrupting LifeCOJmex's service in Florida pending resolution of the 
disputed matters in this docket." In the Emergency Request, LifeConnex alleges that it is 
currently providing telecommunications service to over 2,500 Florida customers, the majority of 
whom are low income, residential customers, through resale of AT&T' s facilities. Li feCo nnex 
asserts that it is entitled to receive from AT&T the same credits and promotional discounts that 
AT&T gives to its own retail customers, and that LifeConnex has hired a private :fitm, Lost Key 
Telecom, Inc., to keep track of the credits. LifeConnex asserts that it disputes AT &T's claims in 
AT&T's Complaint fil ed in this docket, and has agreed with AT&T to the Joint Motions on 
Procedure and Scheduling. 

In the Emergency Request, LifeConnex asks us to prevent AT&T from disrupting 
LifeConnex's service, including the ordering of new services. LifeConnex states that the parties 
agreed, and we ordered, that this proceeding would be held in abeyance until proceedings in 
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other states are resolved, at which time the instant Florida proceeding may be revived and the 
matters in dispute resol ved. LifeConnex asserts that AT &T's Notice of Commencement of 
Treatment is contrary to the letter and spirit of the parties' agreement and the Order. 

Tn its Response in Opposition to LifeConnex 's Request for Emergency Relief("Response 
in Opposition"), filed July 6, 2010, AT&T states that the ICA was approved by operation of law 
on December 27, 2007, and that the terms of the ICA thus constitute a binding contract between 
the parties, which we are obligated to enforce under state and federal law. AT&T states that 
Sections 1.4 and 1.4.1 of Attachment 7 to the ICA require LifcConnex to make payments of all 
amounts billed, including di sputed amounts, on or before the billing due date. AT&T denies that 
it will owe LifeConnex any arnoLmts at the conclusion of this case. AT&T further alleges that 
the plain language of the Joint Motions and the Abeyance Order make clear AT &T's Notice of 
Commencement of Treatment is not barred in any way, and in fact support AT &T's position that 
LifeConnex must comply with the ICA during the pendency of this dispute. AT&T further 
argues that AT &T's past conduct in allowing LifeConnex to deduct disputed amounts before 
paying its bills in no way constitutes a waiver of AT &T's right to enforce the terms of the ICA at 
this point in time. Finally, AT&T argues that we are without authority to issue injunctive relief, 
and even were we to have such authority, the facts in this case would not support such 
extraordinary relief. 

Upon receipt of LifeConnex 's July l , 20 l 0, Emergency Request, on July 2, 2010, our 
staff made contact with both AT&T and LifeConnex. Our staff specifically requested AT&T 
extend the disconnect date from July 21 , 2010 to August 3, 2010, to enable our staff to bring a 
recommendation to us prior to AT&T taking action . Our staff reiterated this request the 
following week. After receiving no commitment from AT&T, our staff scheduled a status 
meeting/conference call on July 9, 2010, with all parties participating. Our staff specifically 
asked both parties about the status of negotiations between the parties to continue service to 
LifeConnex after the July 21 , 2010, date; the parties' plans for LifeConnex's end use customers 
if the parties could not reach an agreement and AT&T discontinued service to LifeConnex; and 
whether AT&T would agree to extend the discontinuance date until August 3, 2010, in order to 
allow us to hear and consider the Emergency Request at a regularly scheduled Agenda 
Conference. Our staff was informed that the parties, while continuing to negotiate, did not 
appear to be close to any kind of agreement regarding continued service to LifeConnex. 
AT &T's attorneys participating in the status call indicated they had not been authorized to 
extend the discontinuance deadline until August 3, 20 lO. Finally, AT&T further indicated that 
LifeConnex's end-use customers were LifeConnex's, and it was the responsibility ofLifeConnex 
to notify its customers regarding the potential discontinuance of service and assist its customers 
in finding alternative telecommunications services. 1 

As a result of the failure of the parties to indicate any finn commitment to LifeConnex's 
end user customers; the apparently negative outlook for a successful resolution to this dispute 
prior to the July 2 1, 20 l 0, discontinuance deadline; and the possibly severe effects that 
discontinuance could have on over 2,500 mostly lifeline pre-paid consumers in this state, our 

1 AT&T did point out that the discontinuance would result in the access lines remaining "warm;" that is, Li feConncx 
customers would still have access to 911 emergency service calls even though their phones have no dial-tone. 
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staff detennined that we should address LifeConnex ' s Emergency Request prior to the July 21, 
2010, discontinuance deadline. Therefore, on July 12, 2010, our staff filed an Emergency 
Reconunendation fo r the July 13, 2010, regularly scheduled Agenda Conference. 

We have jurisdiction pursuant to 47 U.S.C. Section 252 of the Telecommunications Act 
of 1996 (the Act), Sections 120.80(l3)(d)and (e), 364.01 and 364.161, Florida Statutes (F.S.) and 
Rules 25-22.036 and 28-106.201 , Florida Administrative Code (F .A.C.). 

REQUEST FOR EMERGENCY RELIEF 

In its Request for Emergency Relief, LifeConnex "asks that the Commission order 
AT&T to take no actions to suspend or otherwise interfere with LifeConnex 's service to its 
customers pending a final determination by the Commission in the Consolidated Phase of this 
Docket." 

LifeConnex argues three bases for its requested relief: our general authority to protect the 
public interest, ensure fair competition, and prevent anti-competitive behavior under Section 
364.01, F.S.; the Order holding the docket in abeyance; and the terms of the parties' 
Interconnection Agreement itself. 

General Jurisdiction under Section 364.01, F .S. 

LifeConnex asserts that we should take action to prevent AT&T from suspending, 
discontinuinf and/or terminating LifeConnex under our general jurisdiction contained in Section 
364.01, F.S. We do not interpret Section 364.01, F.S., as authority to grant the specific relief 
requested by LifeConnex under these facts. 

We agree that we have authority to promote competition and to prevent anti-competitive 
behavior. But, we also find this authority goes both ways. In this fact pattern, the parties' 
conduct is governed by an ICA with clear terms. The Federal and Florida statutory schemes 
regarding telecommunications services allow parties to enter into binding contracts, and expect 
to have the terms of those contracts enforced bilaterally. We do not find our authority under 
Section 364.01, F.S., is intended to provide emergency reliefwhen one party seeks to be relieved 
of its obligations under a negotiated contract in the absence of extraordinary and compelling 
circumstances. 

If LifeConnex' s fundamental concern in this docket is AT&T's delay in processing 
cliscounts and promotional credits, the ICA provides LifeConnex options for relief - to file a 

2 LifeConnex does not cite a specific subsection to Section 364 .0 I in support of its argument. Upon review, we find 
the following three subsections would be implicated in thi s matter: our jurisdiction to "(p]rotect the public health, 
safety, and welfare by ensuring that basic local telecommunications services are available to all consumers in the 
state at reasonable and affordable prices" 364.0 I ( 4 )(a); "( e ]ncourage competition through flexible regulatory 
treatment among providers of telcconununications services in order to ensure the availability of the widest possible 
range of consumer choice iu the prov ision of all telecorrununications services" 364.0 I ( 4)(b ); and "( e ]nsure that all 
providers of telcconununications services are treated fairly, by preventing anticompetitive behavior and eliminating 
wmecessary regulatory restraint" 364.0 I ( 4 )(g). 
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complaint/petition before us to detennine the treatment of disputed amounts. LifeConnex did not 
avail itself of this remedy, instead resorting to self help. A Petition to determine the correct 
treatment of discounts and credits is now pending before us, and whenever the parties seek to 
reinstate the proceeding, we will determine these matters through the hearing process. Given this 
fact pattern, we do not find that allowing AT&T to take action clearly contemplated by the ICA 
rises to the level of "anti-competitive" activity or denies "fair competition" sufficient to invoke 
our general authority under Section 364.0 I, F.S. 

Order Holding Dockets in Abeyance 

We do not find the Order Holding Dockets In Abeyance bars this action, and language 
contained in the Joint Motions themselves supports AT &T's position that the Notice of 
Commencement of Treatment may proceed independently of the underlying dispute. In the Joint 
Motion on Issues, the parties specifically included the following language: 

5. Nothing in this Joint Motion is intended, or shall be construed, as a waiver of 
any Party's pending motions, claims, counterclaims or defenses or any Party's 
right to amend and supplement its claims, counterclaims, or other pleadings, or to 
pursue any issue, claim, or counterclaim that is not addressed in the Consolidated 
Phase in each Party's respective docket, either concurrent with or following the 
Consolidated Phase, or to seek such other relief as a change in circumstances may 
warrant. 

We find the plain language of the parties' Joint Motion makes clear that the abeyance 
does not serve as any type of bar to AT&T's Notice of Commencement of Treatment. 
LifeConnex was a signatory to the Joint Motion, and will not be allowed to argue that its agreed 
upon language should somehow not be applied, and should instead be either ignored or re­
interpreted as a bar to further actions. We therefore find that the terms of the Joint Motion and 
the Order are controlling, and mean what they say - that the Joint Motions and the Order 
Granting Abeyance clearly contemplated that neither party was precluded from seeking 
additional relief. 

In addition, we find that the purpose of the underlying "dispute docket" held in abeyance 
is fundamentally retroactive; that is, it deals with past due sums currently in dispute. We 
acknowledge that, absent any additional actions, our final decision on the dispute will impact the 
parties' future relationship, but the majority of the docket deals with prior billings. 

On the other hand, the instant Notice of Commencement of Treatment is fundamentally 
prospective in nature: AT&T is attempting to limit on-going exposure to what could possibly 
tum out to be unpaid bills for actual services rendered.3 We fi nd thi s to be reasonable on 
AT&T's part. Otherwise, unpaid sums, if any, could conti.nue to accrue for months, and in the 

3 This detennination is based solely on the pleadings to date. It is clear that there is a dispute about whether any 
slUTIS are due to either party and the amount of those sums. This dispute will only be resolved following an 
evidentiary bearing and our decision based on the final record. As such, we may substantially depart from our 
current fmdings regarding the terms of tbe ICA and the parties' respons ibil ities as the record is further developed. 



Case 9:13-cv-80766-DMM Document 28-3 Entered on FLSD Docket 02/11/2014 Page 7 of 12 
ORDER NO. PSC-10-0457-PCO-TP 
DOCKET NO. I 00021-TP 
PAGE 6 

event we find against LifeCormex, the pleadings reveal no clear evidence that LifeCormex could 
or would make good on those bills. 

Interconnection Agreement 

As a third basis for its requested emergency relief, LifeConnex invokes the parties' 
Interconnection Agreement. Both parties agree that we have authority under state and federal 
law to enforce the tem1s of the Interconnection Agreement. The parties also agree that the tenns 
of the ICA control the relationship between the parties. We do find, however, that the plain 
language in the ICA entitles LifeConnex to the relief it seeks. That is, with respect to the matter 
before us today, AT&T is entitled under the plain terms of the ICA to prompt payment of all 
sums billed; and in the absence of such payment, is entitled to proceed with the actions outlined 
in the Notice of Commencement of Treatment; and that AT&T has not waived its right to take 
such action. 

As noted by AT&T, Sections 1.4 and 1.4.1 of Attachment 7 to the parties' Commission­
approved ICA state: 

1.4 Payment Responsibility. Payment of all charges will be the responsibility of Swiftel, 
LLC. Swiftel, LLC shall pay invoices by utilizing wire transfer services or automatic 
clearing house services. Swifte l, LLC shall make payment to AT&T for all services billed 
including disputed amounts. AT&T will not beC<lme involved in billing disputes that 
may arise between Swiftel, LLC and Swiftel, LLC's customer. (Emphasis added.) 

1.4.1 Payment Due. Payment for services provided by AT&T, including disputed 
charges, is due on or before the next bill date. Information required to apply payments 
must accompany the payment. The information must notify AT&T of Billing Account 
Numbers (BAN) paid; invoices paid and the amount to be applied to each BAN and 
invoice (Remittance Information). Payment is considered to have been made when the 
payment and Remittance Information are received by AT&T. If the Remittance 
Information is not received with payment, AT&T will be unable to apply amounts paid to 
Swiftel, LLC' s accounts. In such event, AT&T shall hold such funds until the Remittance 
Information is received. If AT&T does not receive the Remittance Information by the 
payment due date for any account(s), late payment charges shall apply. (Emphasis 
added.) 

We find the plain language of these provisiOns is c lear that while LifeConnex can dispute 
amounts billed by AT&T, it must pay those amounts as bi lled w ithin the time specified by the 
ICA, subject to resolution through the ICA's dispute provisions, or ultimately, our determination. 
As a result of this language, w e find the ICA does not support LifeConnex's Emergency 
Request. 

Exclusive of LifeConnex's arguments regarding the effect of the Joint Motions and 
Abeyance Order, as well as LifeConnex's waiver argument, di scussed below, we also find the 
plain language of the ICA supports AT&T' s right to take the type of action outlined in the Notice 
of Commencement of Treatment. The language of Sections 1.5 through 1.5.5 of Attachment 7 to 
the parties ' ICA clearly lays out the procedures AT&T is entitled to take in the event of 
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LifeConnex's non-compliance with the TCA, including billing provisions. Given our finding 
(based on the pleadings to date and not prejudging facts that may be developed at hearing) that 
LifeConnex is not currently complying with the terms of the ICA, and the ICA' s language setting 
forth AT&T's rights, we find no reason to conclude the language of the ICA prohibits the actions 
set forth in AT&T's Notice of Commencement of Treatment. 

LifeCormex's final argument is that AT&T's apparent prior practice of allowing 
LifeConnex to deduct disputed amounts from payments constitutes a waiver by AT&T of the 
suspension/discontinuance/termination provisions of the ICA. This is not the case. As pointed 
out by AT&T in its Response in Opposition, Section I 7 of the ICA' s General Terms and 
Conditions states: 

17 Non-Waiver A failure or delay of either Party to enforce any of the provisions 
hereof, to exercise any option which is herein provided, or to require performance 
of any of the provisions hereof shall in no way be construed to be a waiver of such 
provisions or options, and each Party, notwithstanding such failure, shall have the 
right thereafter to insist upon the performance of any and all of the provisions of 
this Agreement. 

We find this "boilerplate" contract term is unambiguous, and clearly allows AT&T the right to 
fail to enforce provisions in the ICA on a flexible basis, without then being required to waive 
enforcement of those provisions in the future. 

Furthermore, in addition to the plain language of the non-waiver provision, we find the 
general !ega] concept of "waiver" is not implicated on these facts. As stated in one legal treatise: 

[i]n the case of a true waiver implied in fact from conduct, the intent to waive 
must be clearly manifested or the conduct must be such that an intent to waive 
may reasonably be inferred ... rather, in the absence of an express declaration 
manifesting the intent not to claim the right allegedly waived, there must be a 
clear, unequivocal, and decisive act of the party who is claimed to have waived its 
rights, so consistent with an intention to waive that no other reasonable 
explanation is possible. 13 Williston on Contracts Section 39:28 (41

h edition.) 

Under these facts, we cannot determine that AT &T's conduct in failing to strictly enforce the 
terms of the ICA with respect to billing is so unequivocal or decisive that it can be decided that 
AT&T, contrary to the ICA 's non-waiver language, clearly demonstrated the intent to 
permanently waive those provisions. 

We are aware of the legal concept of "equitable estoppel," which is so similar to the legal 
concept of waiver that it should be discussed, despite not being raised by either of the parties ' 
pleadings. As we stated in Order No. PSC-01-2515-FOF-EI, issued December 24, 2001 , in 
Docket No. 950379-EI, Re: Tampa Electric Company: 

In order to demonstrate equitable estoppel , the following elements must be shown: 
I) a representation as to a material fact that is contrary to a position asserted later; 
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2) reliance on that representation; and 3) a detrimental change in posi tion to the 
party claiming estoppel caused by reliance on the representation. State 
Department o[ Revenue v. Anderson, 403 So. 2d 397, 400 (Fla. 198 1 ). See also 
United Contractors Inc. v. United Construction Corp., 187 So. 2d 695 (Fla. 2d 
DCA 1966). Estoppel operates to prevent the benefitting party from repudiating 
the accompanying or resulting obligation. Dovle v. Tutan, 11 0 So. 2d 42, 47 (Fla. 
3d DCA 1959). 

We find that Li feConnex bas not demonstrated that AT&T either made a representation as to a 
material fact contrary to a later position, nor that LifeConnex changed its position to its 
detriment. In fact, if anything, LifeConnex has been consistent in its conduct of not promptly 
paying its bills as required by the ICA, and rather acted contrary to those terms, and benefited 
from its conduct, to the extent that there is now over $1.4 Million in dispute in Florida. We 
therefore decide that LifeConnex's arguments regarding waiver fail. 

Grant ofReliefWith Conditions 

We are troubled by AT&T' s insistence on strictly enforcing the terms of the ICA at this 
point in time. We find the facts developed to date indicate that AT&T has allowed LifeConnex 
to continue service for several years, despite the fact that LifeConnex did not follow the terms of 
Sections 1.4 and 1.4.1 of Attachment 7 to the ICA, and that thi s failure has directly contributed 
to the accrual of approximately $1.4 Million in disputed payments over the previous years. As a 
condition of providing future service, AT&T is attempting to insis t on payment of the entire 
amount in dispute (the Wlderlying amounts in this docket, which AT&T agreed in the Joint 
Motion to hold in Abeyance) in order to continue to provide ongoing service. AT &T's position 
in agreeing to hold determination of the disputed amount in abeyance, and then insisting on 
payment of a balance that took several years to accrue be paid within 30 days, is not fair, just, or 
reasonable, and we therefore grant LifeConnex 's requested relief, with specific conditions, as 
follows . 

We find that the $1.4 Million in dispute, as discussed above, is fundamentally retroactive 
in character, and the proceeding currently held in Abeyance is the most efficient means of 
resolving that dispute. We also find that AT&T has the right to protec t itself on a going-forward 
basis, pending the resolution of the dispute. To this end, we grant AT&T the right to insist on 
strict compliance with the payment terms of the ICA from July 13, 2010, 201 0, onwards. To be 
c lear: from the date of this decision, July 13, 2010, the terms of the Interconnecti on Agreement 
regarding billing and payment shall be followed , such that, upon receiving a bill from AT&T for 
service, LifeConnex shall pay such bill, including disputed amounts, within the time period 
prescribed in the ICA. IfLifeConnex fails to comply with the terms of the ICA, including billing 
provisions, AT&T may take action as authorized by the ICA, including suspension, 
disconnection, and/or termination of service to LifeConnex. 

Given the magnitude of the sum in dispute (approximately $ 1.4 Million), we are 
concerned with ensuring that once this docket is resumed, and we make a final determination of 
the correct disposition of the amount currently in dispute, sufficient funds will be available for 
LifeConnex to pay AT&T such sums as we may determine are due and owing to AT&T. 
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Therefore, as a further condition of allowing LifeConnex to continue to receive service from 
AT&T under the ICA during the pendency of this dispute, we order LifeConnex Telecom, LLC 
to post a bond in the amount of$1.4 Million by July 21,2010. The bond will remain in place 
throughout the remainder of this proceeding until we make fina l resolution of AT &T's 
Complaint and LifeConnex 's claims and counterclaims and ftnal disposition of all disputed 
matters, including funds in dispute, and the bond shall state that it will be released or shall 
terminate only upon subsequent order of this Commission. 

Further, in order to protect LifeConnex's end user customers, we order that in the event 
AT&T initiates action to suspend, discontinue, or terminate LifeConnex's service, LifeConnex 
shall be required to provide notice to its end use customers, within 14 days of the receipt of 
written notice by AT&T that AT&T is initiating suspension, discontinuance and/or termination 
of LifeConnex's service, that the customer's service may be cut off and that the customer may 
wish to immediately begin seeking alternative telecommunications services in order to avoid 
lapse of service. Further, LifeConnex shall provide a copy of this notice to our staff for prior 
approval, and shall keep us fully advised of the status of its end use customers until AT &T's 
actions are resolved. 

We wish to make clear that in granting LifeConnex relief with the above conditions, we 
are not granting equitable relief, nor are we granting an injunction. Instead, we are taking this 
action under our authority to issue an interim procedural order under our clear jurisdiction to 
enforce the terms of the ICA and to resolve matters in dispute. AT&T filed a complaint seeking 
our resolution of a dispute, after allowing an unpaid balance to accumulate over an extended 
period of time.4 With both parties having affim1atively invoked our jurisdiction under both 
Federal and State law to interpret and enforce the ICA, and to adjudicate this dispute in 
particular, we detem1ine to take interim action to protect both parties and LifeConnex Telecom, 
LLC 's end user customers while this dispute is pending before us . 

Based upon the foregoing, it is 

ORDERED by the Florida Public Service Commission that LifeConnex Telecom, LLC's 
Request for Emergency Relief is GRANTED with conditions. It is further 

ORDERED that AT&T and LifeConnex Telecom, LLC shall fully comply with all tem1s 
of the parties' Interconnection Agreement, including billing provisions, from July 13, 2010, 
onward. It is further 

ORDERED that if LifeConnex Telecom, LLC fails to comply with the terms of the 
Interconnection Agreement, including billing provisions, AT&T may take such actions as are 
authorized by the parties' Interconnection Agreement, including suspension, discontinuance, 
and/or termination of service to LifeConnex Telecom, LLC. It is further 

4 We note that AT&T could have sought to suspend, discontinue, and/or terminate LifeConnex at anytime during the 
extended period of non-payment of disputed amounts. Rather, AT&T chose to continue providing service and seek 
our resolution of this dispute. Now that the djspute is pending before us, AT&T shall not be allowed to subvert the 
judicial process by taking such sudden and detrimental action. 
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ORDERED that amounts currently m dispute shall be resolved through the hearing 
process. It is further 

ORDERED that LifeConnex Telecom, LLC shall, by July 21 , 2010, post a bond in the 
amount of 1.4 Million Dollars, containing wording that the bond will be released or shall 
tenninate only upon subsequent order of this Commission. It is fwiher 

ORDERED that in the event AT&T takes action to suspend, discontinue, and/or 
terminate service to LifeConnex Telecom, LLC, within fourteen ( 14) days of receipt of written 
notice that AT&T is taking such action, LifeConnex Telecom, LLC shall provide Notice to its 
customers infonning them of the possibi lity their service may be intem1pted and of their option 
to find alternative telecommunications services. It is further 

ORDERED that LifeConnex Telecom, LLC, shall provide this Notice to Commission 
staff for review and prior approval in sufficient time as will allow LifeConnex Telecom, LLC to 
meet the fourteen ( 14) day notice requirement above. It is further 

ORDERED that this docket shall remain open pending the resolution of AT &T's 
underlying Complaint and Petition for Relief and LifeConnex Telecom, LLC's claims and 
counter-claims. 

By ORDER of the Florida Public Service Commission this 16th day of July, 2010. 

(SEAL) 

AJT 

DISSENT BY: CHAIRMAN ARGENZIANO 

ANN COLE 
Commission Clerk 

CHAIRMAN ARGENZIANO di ssents without separate opinion. 
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NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

The Florida Public Service Commission is required by Section 120.569( I), Florida 
Statutes, to notify parties of any administrative hearing or judicial review of Commission orders 
that is available under Sections 120.57 or 120.68, Florida Statutes, as well as the procedures and 
time limits that apply. This notice should not be construed to mean all requests for an 
administrative hearing or judicial review will be granted or result in the relief sought. 

Mediation may be available on a case-by-case basis. If mediation is conducted, it does 
not affect a substantially interested person's right to a hearing. 

Any party adversely affected by this order, which is preliminary, procedural or 
intermediate in nature, may request: (1) reconsideration witrun 10 days pursuant to Rule 25-
22.0376, Florida Administrative Code; or (2) judicial review by the Florida Supreme Court, in 
the case of an electric, gas or telephone utility, or the First District Court of Appeal, in the case 
of a water or wastewater utility. A motion for reconsideration shall be filed with the Office of 
Commission Clerk, in the form prescribed by Rule 25-22.0376, Florida Administrative Code. 
Judicial review of a preliminary, procedural or intermediate ruling or order is available if review 
of the final action will not provide an adequate remedy. Such review may be requested from the 
appropriate court, as described above, pursuant to Rule 9.1 00, Florida Rules of Appellate 
Procedure. 



Case 9: 13-cv-80766-DMM Document 28-4 Entered on FLSD Docket 02/1112014 Page 1 of 27 

EXHIBITD 



Case 9:13-cv-80766-DMM Document 28-4 Entered on FLSD Docket 02/11/2014 Page 2 of 27 

LexisNexis® 
I of 33 DOCUMENTS 

In re: Emergency Complaint of Express Phone Service, Inc. against Bellsouth Telecom­
municat ions, Inc. d/b/a AT&T Florida regarding interpretation of the parties' interconnec­
tion agreernen t; In re: Notice of adopt ion of existing interconnection, unbundling, resale, 

and collocation agreement between Bell South Telecommunicat ions, Inc. d/b/a AT&T 
Florida d/b/a AT&T Southeast and Im<1ge Access, Inc. d1b/a New Phone. Inc. by Express 

Phone Service, Inc. 

DOCKET NO. 110071 -TP; DOCKET NO. 110087-TP; ORDER 0. 
PSC-11-029 1-PAA-TP 

Florida Public Service Commission 

20 II Fla. PUC LEX!S 210 

I I FPSC 7:29 

July 6, 20 11 , Issued 

Page I 

PANEL: (*I] The following Commissioners participated in the disposition of this matter: ART GRAHAM, Chair­
man; U SA POLAK EDGAR; RONALD A. BRISE; EDUARDO E. BALBIS; JULIE I. BROWN 

OPINION: ORDER DENY ING SUMMARY FINAL ORDER AND NOTICE OF PROPOSED AGENCY ACTION 
ORDER DENYfNG ADOPTION OF IMAGE ACCESS INTERCONNECTION, SETTLNG DOCKET NO. 110071 -TP 
FOR HEARfNG 

BY THE COMMISSION: 

OTICE is hereby given by the Florida Pub lic Service Commission that the action discussed herein is preliminary 
in nature and will become final unless a per ·on whose interests are substantially affected files a petition for a formal 
proceeding, pursuant to Rule 2 5-22.029, Florida Administrative Code. 

I. Background 

Docket Nos. 11007 1-TP and 110087-TP involve Express Phone Service, Inc. (Express Phone) and BeiiSouth Tele­
communications, Inc. d/b/a AT&T Florida (AT&T Florida). Express Phone is a certificated Competitive Local Ex­
change Company (CLEC) in the state of Florida. Express Phone and AT&T Florida have <ln existing interconnection 
agreement (ICA) approved in Docket No. 0607 14-TP. The Parties' ICA was effective until November 2, 20 11. 

Docket No. I I 007 1-TP 

On March 15, 20 II , [*2] Express Phone filed an emergency complaint against AT&T Florida, requesting emer­
gency relief to avoid customer disconnection, that the docket be held in abeyance, and mediation (Emergency Com­
plaint). n I The Emergency Complaint alleges that on March 18, 20 I I, AT&T Florida planned to improperly disrupt 
Express Phone's service order provisioning. and cut ofT all ervices to existing Express Phone customers due to billing 
disputes arising out of the parties' ICA. n2 In addition. Express Phone argues that AT&T Florida's failure to honor Ex­
press Phone's request to adopt a difTen:nt ICA violates the Telecommunications Act of 1996 (the Act). 
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n I Emergency Complai nt, Request for Emergency Relie f to Avoid Customer Disconnection, Reques t to 
Hold Docket in Abeyance, and Request fo r Mediation against Bell South T elecommunications, Inc. d/b/a AT&T 
Florida. 

n2 Ex p res · Phone s tates that the bi lling disputes stem from the calcula tion/application of promotional cred­
its for resold services. 

On March 17, 20 I I , our staff' he ld a meeting [+J] via conference call to give the parties an opportuni ty to discuss 
the Complaint and imminent disconnection of services to Express Phone's customers. 

On March 18, 20 II , Express Phone filed a motion seeking emergency re lief to maintain the status quo, allowing 
Express Phone to continue service to its customers. n3 On March 25, 20 II , AT&T Florida filed its Response in Opposi­
tion to Express Phone's Motion for Emergency Cons ideration by the Prehearing Officer to Mainta in Status Quo. By 
Order No. PSC- 1 1-0 llW-PCO-T P, issued March 30, 20 I I, Express Phone's Emergency Motion was denied. n4 Express 
Phone was disconnected on March 30. 20 I I. 

(*4] 

n3 Express Phone Service, Inc's Motion for Emergency Consideration by the Prehearing Officer to Maintain 
Status Q uo. 

n4 The Order noted that whi le Prehearing Officers have much discretion regarding the procedural aspects of 
dockets, Express Phone's Emergency Motion seeks re lief that exceeds the bounds of a procedural ruling author­
ized by Rule 28-106.305, F.A.C. stating that "(u]pon review of Express Phone's request for an Order maintaining 
the s tatus quo, it appears that Express Phone's request is more akin to a request for injunctive relief. This Com­
mission has consistently held that we lack authority to grant injunctive re lief." 

On April 4, 20 II , AT&T Florida fil ed its Response in Opposition to Express Phone's Emergency Complaint, Re­
quest to Hold Docket in Abeyance and Request for Mediation. AT&T Florida contends that Express Phone has not 
honored its commitments under the ICA and has stopped paying its bills on disputed amounts, contrary to the Parties' 
ICA language that states "Express Phone s hall make payment to [AT&T Florida) for a ll services billed including dis­
puted amounts." AT&T Florida also opposes Express Phone's request to adopt a different agreement because Express 
Phone has no right to switch from one ICA to another in mid-stream, stating that the current!CA is in effect until No­
vember 20 I I . 

Docket No. 110087-TP 

On March 29, 20 I I, Express Phone filed a Notice of Adoption with the Commission that it was adopting, in its en­
tirety, the ICA between AT&T Florida and Image Access, Inc. d/b/a NewPhone (Image Access ICA). Express Phone 
asserts it twice attempted to secure AT&T Florida's acknowledgement of its adoption of the Image Access ICA: first, on 
October 2 1, 20 I 0, by correspondence wi th AT&T Florida indicating its desire to adopt the Image Access ICA and then 
by letter to· AT&T Florida on f*Sl March 14, 20 II. Express Phone argues that AT&T Flo rida refused to recognize the 
adoption by impos ing conditions on Express Phone which do not appear in Section 252(i) of the Act or its implement­
ing rules. AT&T Florida argues that Express Phone was not entitled to adopt the frnage Access ICA because Express 
Phone's fCA had no t yet expired and Express Phone was withholding payments in di spute. 

On March 29, 20 I I, AT&T Florida submitted a letter in Docket I I 0087-TP, objec ting and withho lding consent o f 
Express Phone's Clttempt to adopt an ICA d ifferent from its current and effective fCA o n fi le. AT&T Florida no ted that 
Express Phone's leiter docs not alter the effectiveness of the current agreement between the parties, which was s ig ned 
by both and approved by this Commission. On April 4. 20 II , Express Phone fi led an Amended Notice of Adoption. 

On April 12, 20 II , Express Phone filed a Motion for Summary Final Order and Request for Oral Argument. In its 
Motion, Express Phone states there a re no legitimate issues of material fact that rem ain to be resolved surrounding its 
right to adopt the Image Access I CA. As suc h. Express Phone requests that we issue a Summary Final Order that finds 
Express [+6] Phone's adop tion of the Image Access !CA. as amended. valid pursuant to 47U.S.C. 252(i) and 47 C. F.R. 
51.809 as a matter of law. Express Phone believes that we should further find such adoption effective as of October 20, 
2010. 
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On Apri l 18, 20 II. AT&T Florida filed its Response in Opposition to the Amended Notit:c of Adoption. On April 
19, 20 I I. AT&T Florida filed its Response and Objections to Express Phone Service, Inc.'s Motion for Fina l Summary 
Order. AT&T Florida argues that Express Phone is not entit led to the relief that it seeks, nor allowed to adopt the Image 
At: cess ICA, concluding that Express Phone is currently subject to an existing IC/\ and is in material breach of the ICA 
by withho lding payments for amounts in dispute. 

Adoption of Interconnection Agreement 

Pursuant to the Act, a telecommunicat ions carrier has two methods to interconnect wi th an incumbent Local Ex­
change Company (LEC). The fi rst method, described in Section 252(a), is through negotiation, and the second, detai led 
in Section 252(b). is through compul sory arbitration. However, in lieu of Sections 252(a) and (b) , a telecommunications 
[*7 J carrier may also adopt an existing interconnec tion agreement. An interested can·icr may choost: to adopt an exist­
ing interconnection agreement on fi le with th is Commission that best meets its business needs. The requesting carrier 
must adopt all terms and conditions included with in the existing interconnection agreement. 

Section 252(i) and 47 C.F. R. 5 1.809 govern a telecorrullunications carrier's adoption of an existing interconnection 
agreement between an ILEC and a non-ILEC. 

Section 252(i) provides: 

A local exchange carrier shall make available any interconnection, service or network clement provided 
under an agrt:ement approved under this section to which it is a party to any other requesting telecom­
munications carrier upon the same terrns and conditions as those provided in the agreement. 

47 C.P. R. 5 1.809, describes the two instance· where an incumbent LEC may deny a requesting carrier the right to 
adopt an entire effective agreement. 4 7 C. F.R. 51.809{b) provides "(t]he obligations of paragraph (a) of this section 
shal l not apply where the incumbent LEC proves to [*R] the state commission that: 

I) the costs of providing a particular agreement to the requesting telecommunications carrier arc greater 
than the costs of providing it to the telecommunications carrier that originail y negotiated the agreement, 
or 

2) the provision of a particular agreement to the requesting carrier is not technicaiiy feasible." 

Unless an incumbent LEC can demonstrate its costs will be greater to provide the agreement to the new carrier(s). 
or the agreement is not technically feasible to provide to the new carrier(s), the incumbent LEC may not restrict the car­
rier's right to adopt. 

The purpose of the Federal Communication Commission's (FCC) adoption requirements is to ensure that a LEC 
cannot discriminate amongst the carriers it serves. However, the instant case triggers a public policy consideration prior 
to the application of the FCC's adoption requirements. Specificaily, in th is case we arc being asked to consider whether 
a CLEC that has an outstanding balance due to its underlying carrier should be permitted to adopt a new ICA that modi­
fies its existing payment obliga tions. 

Oral Argument was granted in Docket No. 11 0087-TP at the June 14 , 20 11 Agenda Conference [*91 on the re­
quest for Summary Final Order. We have j urisdiction pursuant to Chapters 120 and 364, Florida Statutes and Section 
252(i) of the Act. 

II. Analysis 

A. Summary Final Order 

Standard of Review 

Section I 20.57( I )(h). F.S .. provides that a Summary Final Order shali be granted if it is determined from the 
pleadings, depositions, answers to interrogatories, and admissions on file . together with affidavits, if any, that no genu­
ine issue as to any material fact exi ts and that the moving party is enti tled as a matter of law to the entry of a final 
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summary order. Rule 28-106.204(4) . F.A.C., states tha t "fa]ny party may move for summary final order whenever there 
is no genuine issue as to any ma teria l fact. The motion may be accompanied by supporting affid avits." 

The purpose of summary judgment. or in this proceeding, summary final order, is to avo id the expense and delay o f 
tri a l when no dispu te ex.ists conceming the material facts. The record is reviewed in the lig ht most fa vorable toward 
AT &T Florida, against whom the summary judgment is to be entered . Express Phone carries a heavy burden to present 
a showing that there is [*I OJ no genuine issue as to any material fac t. Subsequently, the burden shifts to AT&T Flor­
ida to demonstra te the fal s ity o f the showing. If AT&T Florida does not do so. summary judgment is proper and s hould 
be affirmed. Even if the facts are not disputed, a summary judgment is improper if different conc lusions or inferences 
can be dra\\~1 from the facts. See Trawick's Florida Practice and Procedure, Section 25-5, Summary Judgment General­
ly, Henry P. Trawick, Jr. (20 11). 

Express Phone 

Express Phone argues tha t the fo llowing facts arc und isputed and entitle it to adopt the ICA effec tive October 20, 
20 10. 

. Express Phone entered into a Resale ICA with AT&T Florida on October 4, 2006. The ICA was fi led 
for approval in Docket No. 0607 14-TP . 
. O n October 20,20 10. Express Phone faxed a letter to AT&T Florida stating that it adopted the Image 
Access ICA. 
. AT&T Florida responded to Express Phone on November I, 2010, claiming that Express Phone was not 
entitled to exerc ise its opt in rights because its current 1CA was still in e ffec t. 
. On March 14 , 20 II , Express Phone notified AT&T Florida o f its des ire to adopt the Image Access I CA. 
. On March 25, 20 I I, AT&T Florida responded with[* II ] a list of conditio ns it required be fulfilled 
be fore it would recognize the adoption . 
. AT&T Florida ha~ continued to refuse to acknowledge Express Phone's adoption of the Image Access 
I CA. 
. The Image Access ICA was fi led fo r approval in Docket 0603 19-TP . 
. On March 29, 20 I I , Express Phone filed a Notice o f Adoption of the Image Access ICA wi th this 
Commiss ion . 
. On April 4 , 20 II , Express Phone ti led its Amended Notice o f Adoption with this Commission. 

Express Phone believes there is no genuine issue as to any material fact. Express Phone further believes that it 
s hould be allowed to adopt the Image Access ICA as a matte r o f law because AT&T Florida does not c laim a statutory 
exception as es tablished in 47 C.F. R. 51.809. n5 Express Phone believes that if AT&T Florida had timely recognized 
the Image Access adoption request, AT&T Florida would not have been ab le to terminate service to Express Phone. 
Therefo re, Express Phone requests that we grant its Motion for Summary Final Order and direct AT&T Florida to im­
mediately reins ta te service to Express Phone. 

n5 47 C. F.R. Section 5 1.809 pro vides technical feas ibili ty and cost exceptions fo r adoption. 

(* 12) 
AT &T Florida 

AT&T Florida reques ts that we deny Express Phone's Motion for Summary Final Order because the fo llo wing fac ts 
are in dispu te . 

. The effecti ve date o f the attempted adoption . 

. T he status of the current iCA . 

. T he ident ity of the ICA tha t Express Phone is seeking to adopt. 

. The ava ilab ility o f re lief sought by Express Pho ne. 
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AT&T Florida further argues that Express Phone's motion fails as a matter of Jaw because Express Phone is not in 
good standing under the Parties' existing !CA. AT&T r:Jorida contends that our approval of an JCA docs not automati­
cally mean that the ICA is available or appropriate for adoption. AT&T Florida also believes that the underlying com­
plaint in Do<:ket No. I I 0071-TP has not progressed far enough to consider a motion for summary fina l order, arguing 
that the mat ter is ·till at a pre liminary stage and the parties have not provided testimony or discovery. 

Analys is 

AT&T Florida and Express Phone were operating under an ICA wi th a fi ve year term, in effect from November 
2006 until November 20 II. On March 29, 20 II, Express Phone filed a notice to adopt the Image Access !CA. n6 It ap­
pears that the impetus for wanting to adopt the Image [* 13] Access ICA is that Express Phone be lieves it contains 
terms that are more advantageous. Speci fically, Express Phone's current JCA contains language that requires it to pay 
both disputed and undisputed amounts for services. The Image Access agreement does no t contain the same provisions 
regarding disputed amounts. Express Phone believes that if it is allowed to adopt the Image Access agreement, any 
debts in dispute may be withheld. AT&T Florida disagrees with Express Phone unilaterally adopting a different JCA 
when their <:u rrent ICA is still in effect and Express Phone is in breach by failing to pay the disputed amounts. 

n6 The Image Access ICA was amended in 2009, extending the contract term to 2012. 

The standard for granting a summary final order is very high. Under Florida law, "the party moving for summary 
judgment is required to conclusively demonstrate the nonexistence of an issue of material fact, and . .. every possible 
inference must be drawn in favor of the party against whom a summary judgment is sought." [*14] Green v. CSX 
Transportation. Inc .. 626 So. 2d 974 (Fla. 1st DCA / 993) (citing Wills v. Sears. Roebuck & Co., 351 So. 2d 29 (Fla. 
1977)). "A summary judgmenl should not be granted unless the facts are so crystall ized that nothing remains but ques­
tions of law." Moore 1'. Morris. 475 So. 2d 666 (Fla. 1985); City ofC/ermonl, Florida v. Lake City Utility Se1vices, Inc. , 
760 So. 2d 11 2 3 (5th DCA 2000). The purpose of a summary final order is to avoid the expense and delay of trial when 
no dispute exists concerning the material facts. There are two requirements for a summary tina! order: ( I) there is no 
genuine issue of material fact; and (2) a party is entitled to judgment as a matter of Jaw. If the record reflects the exist­
ence of any issue of material fact. possibility of an issue, or even raises the slightest doubt that an issue might exist, 
summary judgment is improper. A/bela v. Southern Bell, 682 So. 2d 1126 (Fla. 4th DCA 1996). "Even where the facts 
are uncontroverted, the remedy of summar y judgment is not available if different[* 15] inferences can be reasonably 
drawn from the uncontroverted facts." Albelo, at 1129 . 

First, Express Phone filed its interconnection agreement with AT&T Florida on November 2. 2006, for a five year 
tenn. A question has been raised whether a company can adopt a new interconnection agreement for the same services 
during the life of the current interconnection agreement. Both Express Phone and AT&T Florida have offered interpre­
tations of the tenus and conditions of the existing in terconnection agreement. This is a question of firs t impression be­
fore us and it is therefore inappropriate to be dealt with by summary final order. 

Second, Express Phone admits to withholding payments that are disputed. AT&T Florida believes that Express 
Phone's actions constitute a breach of the existing ICA, and as such, Express Phone's service has been disco11nected 
pursuant to the I CA. Express Phone has not conclusively demonstrated that AT&T Florida cannot prevail on this issue. 
We must decide whether fai lure to ab ide by an existing ICA renders a company w1able to avail itself of adoption unti l 
the existing contract is made whole by company action. 

We have recognized that policy considerations should [* 16] be taken into account in rullng on a motion for 
summary fina l order. n7 Because we have a duty to regu late in the public interest. the rights o f not only the parties must 
be considered but also the potential impact to others and the decision cannot be made in a vacuum. Policy considera­
tions must be taken into account in granting a summary judgment. n8 

n7 Order No. PSC-9R- 153R-PCO-WS, issued November 20, 1998. in Docket Nos. 970657-WS and 
98026 1-WS, In Re: Applica ti on for Certificates to Operate a Water and Wastewater Uti lity in Charlotte and 
Desoto Counties by Lake Suzy Utilities, Inc., and In Re: Appl ication for Amendment of Certificates Nos. 570-W 
and 496-S To Add Territory in Charlotte County by Florida Water Services Corporation. 
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n8 PSC-07- 1008-PAA-T L. issued December. 19.2007. in Docket No. 070126-TL In re: Petition fo r rel ie f 
from carrier-of-last-resort (COLR) obl igations pursuant to Secu on J64.025(6)(d). F.S.. for Vi llages o f Avalon, 
Phase II. in Hernando County, by BeiiSouth Telecommunica tions. Inc . d/b/a AT &T Florida. 

AT &T Flo rida and Express Phone have both o ffered different effective dates for the Image Access ICA adoption. 
With respect to the e ffective date, we find that conflicting interpretation exists regarding the point in time the adoption 
was noticed and that therefore. a genuine issue o f material fact exists concerning the effective date o f the adoption. 

Decision 

We have rendered decisions previously o n the effective date o f an adoption: however, the questions regarding the 
s tatus o f the existing interconnection agreement arc new. We find that genuine issues of material fact exist. There are 
outstanding questions of fact regarding the status of the interconnection agreement, the e ffective date of adoption and 

whether Express Phone can adopt the Image Access ICA as a matter o f law. As such, we find it appropriate to deny the 
Motion for Summary Final Order. 

B. Adoption of the Image Access ICA 

Express Phone 

Express Phone asserts that a competitor's right to adopt an existing ICA is set out in Section 252(i) of the Act which 
provides: 

A local exchange carrier shall make ava ilable any interconnection. service or network element provided 
under an agreement approved under this [*1 8] section to which it is a party to any other requesting tel­
ecommunications carrier upon the same terms and conditio ns as those provided in the agreement. 

Express Phone argues that AT&T Flo rida's rejection o f Express Phone's request for adoption o f the Image Access 
ICA is contrary to the Act. Express Phone notes that the two exceptions, found in Rule 5 1.809(b)( I) and (2), technical 
feasibility and cost, have not been argued by AT&T Florida. Express Phone contends that we determined in Order No. 
PSC-08-0584-FOF-TP. issued September 8, 2008 (Nextel Adoption Order) that unless one of the two exceptions o f 

Section 5 1.809(b) i ~ met. the adoption is valid and must be recognized. n9 Express Phone believes the conditions 
AT &T Florida imposes is an attempt to use the parties' b illing dispute to prohibit Express Phone from adopting the Im­
age Access !CA. nl 0 Express Phone argues that AT & T Florida cannot deny Express Phone's request to adopt a new 
ICA simply becau:;e its current agreement has not expired or is no t ripe for re-negotiation. First, Express Phone believes 
that Section II o f the General Terms and Conditions o f the current ICA recites the provis ions found in 47 U.S. C. 252 
[* 19] (i) and 47 C. F.R. 5 1.809, regarding adoptions. 

[*20) 

Pursua nt to 47 U.S.C. Section 252(i) and 47 C.F.R. Section 51.809, Be iiSouth shall make ava ilable to 

Express Pho ne any entire resale agreement filed and approved pursuant to 47 U.S. C. Section 252. The 
adopted agreement shall apply to the same states as the agreement that was adopted, and the term of the 
adop ted agreement shall expire on the same date a set fo rth in the agreement that was adopted. 

n9 In re: Notice o f adoption of existing in terconnection agreement between Be iiSouth Telecommunications. 
Inc. d/b/a AT&T Florida d/b/a AT &T Southeast and Sprin t Comm unications Company Limited Partnership, 
Sprint Communications Company L.P .. Sprint Spectrum L.P., by NPCR. Inc. d/b/a Nex te l Partners, Docket No. 
070368-TP and In re: o tice of adoption of ex ts ting interconnection agreement between BeiiSouth Telecommu­
nications, Inc. dJb /a AT&T Florida d/b/a AT&T Southeast and Sprint Communications Company Limited Part­
nership, Sprint Communications Company L. P .. Sprint Spectrum L.P .. by Nextel South Corp. and Nextel West 
Corp., Docket No. 070369-T P. Order No. PSC-08-0584-FOF-T P at I I. a ffirmed, Bell South Telecommunica­
tions, Inc. v. Florida Pub lic Service Commission, Case o. 4 :09-cv-102lRS/WCS, i~sucd April 19,20 10. 
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nl 0 AT&T requests that Express Phone pay amounts withhe ld in dispu te. 

Express Phone argues that this section a llows Express Phones to adopt another agre::ement at any time . In add ition, 
ir Express Phone cannot leave its ICA for the life of the:: agreement , Express Phone is unprotected from d iscrimination. 
Express Phone s tates that to accept AT&T Flo rida's po ·ition would be to a llow AT &T Florida to d iscriminate among 
carrie rs. 

Express Phone be lieves that the current ICA should no t impact Express Phone's adoption of the Image Access ICA 
and argues that the Image Access ICA is more favorable as it allows the CL EC to reta in its funds until a disputed item is 
resolved . Failure to a llow the adoption a llows AT&T Florida to discriminate against Express Phone in billing matters. 
Moreover, Express Phone asserts that it pays all undisputed bills and it would be in full compliance with its contrac tua l 
obliga tions had AT&T Florida honored its request for adoption . 

AT&T Flo rida 

AT&T Florida argues the ICA is a val id and binding contract and that we should require Express Phone to honor it 
and pay AT&T Florida [*2 1) all pas t due amounts. AT&T Florida further asserts that Express Phone's abil ity to pay its 
bi lls is questionable. 

;':., T &T Florida contends that while Section 252(i) generally pem1its a requesting carrier to o bta in an interconnec­
tion agreement with an incumbent local exchange carrier, by adopting another carrier's agreement, it is not automatic 
and no t without a process. AT&T Flo rida contends that the existing ICA is c lear that Express Phone must pay all 
amounts , including "disputed" amounts prior to the next bill date. AT&T Florida reitera tes that Express Phone has failed 
to comply with this provision. 

AT&T Florida asserts Express Phone is in materia l breach of the Parties' ICA due to Express Phone 's fa ilure to pay 
amounts in dispute. AT&T Florida contends that since Express Phone has admitted tha t it has withheld payments, the 
Commission should enforce the terms o f the Agreement as written. AT&T Florida argues that the Conunissio n found in 
a simi lar docket n II that AT&T Florida is entitled to prompt payment of a ll billed amounts and to terminate services if 
such amounts are not pa id. 

n i l Order No. PSC-1 0-045 7-PCO-TP, issued July 16,2 0 10, Docket 10002 1- T P, In re: Compla int and pet i­
tion for relief against LifeConnex Telecom, LLC flk/a Swifte l, LLC by Bell South T elecommunications , lnc. 
d/b/a/ AT&T Florida . 

AT&T Florida argues the cont rac t language is unambiguous and the Commission is required by Florida law to en­
force the agreement. Paddock v. !Jay Concrete Indus. , 154 So.2d 313 (Fla. 2s DCA 1963). See a lso !Jrooks v. Green 993 
So.2d 58 (Fla. 1st DCA 2008) (" It is established law in th is state that a contrac t must be app lied as written, absent an 
a mbiguity o r some legality. ") Medical Center Health Plan v. Brick, 572 So.2d 548, 55(Fia. 1st DCA 1990) ("A party is 
bound by, and a court is powerless to rewrite, the:: clear and unambiguous terms o f a voluntary contract. Nat'/ Health 
Laboratories. Inc. v. IJailmar. Inc .. 444 So.2d 1078. JC)80 (Fla. 3d DCA / 984)."). 

AT &T Plorida argues that both parties are obligated to comply with the Agreement and Express Phone may only 
terminate, modify, or negotiate a new agreement pursuant to the terms in the I CA. n 12 In G/oha/ Naps. Inc. v. Verizon. 
396 F.Jd 16 (! st Cir. 2005) a CLEC filed a petition for arbitratio n pursuant to Section 252 and the state commission and 
the Fi rst C ircuit Court o f Appeals concluded [*23] tha t Section 252(i) does not grant a CLEC the right to opt out of 
one agreeme nt tnto another. 

n 12 Express Phone may request tem1ination of the Agreement onl y if it is no longer purchasing services 
pursuant to the Agreement. No modi fication or amendment .. . s ha ll be effective and binding upon the parties 
unless it is made in writing and duly signed by the parties. Negotia tions for a new agreement s ha ll commence 
"no earli e r than two hundred seventy (270 days .. . prior to the expiration of the initial term o f the Agreement. 
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AT&T Florida a lso cites to Order No. PSC-98-0466-FOF-TP. issued March 3 I, 1998, when we stated that the Ac t 
does not authorize us to conduct an arbitration on matte rs covered in an agreement and to a lte r terms within an approved 
negotiated agreement under Section 252(e). n 13 

[*24) 

n 13 In re : Pe tition of Supra Telecommunications and Information Systems for generic proceeding to arbi­
trate rates, terms, and conditions of interconnection with Bell South Telecommunications, Inc., or in the alterna­
tive, petition for arbitration of interconnection, Docket No. 980 155-TP 

lt is AT&T Florida's position that allowing Express Phone to adopt an ICA before the company cures its breach of 
the existing agreement would be inconsistent with public interest. In order to cure its breach of the existing ICA, AT&T 
florida argues that Express Phone should have to remit all past due amounts pursuant to the provisions o f the parties' 
!C A. AT&T florida contends that we have held that an adoption can be rejected when it is not in the public interest. 
Order No. PSC-99- 1930-PAA-TP, issued Septcmber 29, 1999. nl 4 

n 14 In re: Notice by Be ll South Telecommunications, Inc. of adoption of an approved interconnection, un­
bundling, and resale agreement between BellSouth Telecommunications, Inc. and AT&T Communicat ions o f 
the Southern States, Inc. by 1-l ealthcare Liability Management Corporations d/b/a Fibre Channel Networks, Inc. 
and Health Management Systems , Inc. Docket No. 990959-TP. 

Analysis 

Express Phone believes it has adopted the Image Access ICA effective October 20, 20 10 . Express Phone sent let­
ters (*25] regarding adoption of the Image Access ICA to AT&T Florida but did not file a Notice of Adoption with us 
until March 29, 20 l l. AT&T Florida objects to the October 20, 20 I 0 effective date of the alleged adoption. Express 
Phone also did not properly identi fy the correct Image Access ICA until April 4 , 20 II . 

In the Nextel Adoption Order, we determined that the effective date of an adoption is from the date that the Notice 
of Adoption is filed with us. While Express Phone discussed adoption with AT &T Florida, it did not file a Notice of 
Adoption with us until March 29, 20 II. 

Parties are bound by the te rms and conditions of Commiss ion-approved agreements . Supra. Express Phone does not 
deny that it has withheld payments of the amounts it considers in dispute. Express Phone's failure to pay disputed 
amounts is an issue that affects its ability to adopt the Image Access ICA. 

Express Phone was attempting to escape its outstanding obligations by breaching its existing IC A to adopt a more 
favorable agreement. Express Phone was unilaterally attempting to terminate the existing ICA without munwl agree­
ment by the parties , in contravention o f the terms and conditions of the existing !CA. [*26] The existing ICA states 
that payment for services must be provided, including d isputed charges, at the billing date establis hed by the I CA. n 15 
We do not believe that the adoptio n of an ICA would cure past billing issues in dispu te , and disagrees with Express 
Phone's assertion that such an adoption would cure outstanding bi lling obligatio ns . 

nl 5 Sections 1.4 and 1.4. 1 of the ICA. 

We mus t determine whether Express Phone can adopt a new lCA when there is a materia l breach o f the existing 
lCA. A material breach must be of the type that would discharge the injured party from further contrac tual du ry. Beefy 
Trail inc. v. Beefy King International. Inc. , Here, Express Phone has withheld payments in dispute , resulting in AT&T 
Florida's disconnection o f Express Phone lor failure to pay using terminat ion provisions provided by the ICA. 

Express Phone argues that AT &T Florida does not object on the basis o f the two availab le exceptions in 47 C.F. R. 
Section 5 UW9(h)( I) and (2), lac k of [*27) technical feasib ility or greater costs to serve adopting party. We find that 
based on the fac ts and c ircumstances in the Nextel Adoption Order. we found that technical feasibility and the cost to 
serve an adopt ing party were the only two exceptio ns. However, the circumstances in th is case di ffer, as by Express 
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Phone's own admission, it did not pay disputed amounts pursuant 10 terms and conditions of the existing IC A. n 16 For 
Express Phone to benefit while not in good standing of its existing ICA is inconsistent with sound publ ic policy and 
does not promote effective business practices in the state of Florida. 

n 16 AT&T argues that in addi tion to these exceptions, an ICA's tem1s and conditions may also serve as a 
limitation to a requesting carrier's right to adopt. This issue has not been previously addressed by the Corrunis­
sion . 

Decision 

If Express Phone were in good standing in its existing ICA, the adoption may be effective from the date of the No­
tice filed with us, providing that there is not a fi nding of ["'28) a lack of technical feasib ility or greater costs to serve. 
However, we do not fi nd that the terms and conditions of the Image Access ICA would modify anything that occurred 
during the previous ICA, including outstanding billing. Unless Express Phone is in good standing with the ex isting !CA, 
we find that AT&T Florida does not have to enter into a new !CA and Express Phone's adoption of the Image Access 
ICA is denied. 

C. Promotional Credits 

Express Phone 

Express Phone asserts that there is an ongoing bi ll ing dispute with AT&T Florida involving promotional credits. 
Express Phone states that it has a past due balance and was notified that services would be suspended if$ l ,268,490 
were not paid by March !4, 20 II , for services provided in Florida, and that all services would be terminated if past due 
balances were not paid by March 29, 20 I l . n l 7 Moreover, Express Phone contends that AT&T Florida's threat to dis­
continue service and disconnect its resale service is unlawful and anticompetitive. n !8 

("'29) 

n 17 Revised Notice of Suspension and Tennination letter dated February 23. 20 l l listed as Attachment A to 
the Complaint. 

n 18 AT&T disconnected service to Express Phone on March 30, 20 I I. 

Express Phone recognizes that the !CA nl9 between AT&T Florida and Express Phone sta tes in Section 1.4 that 
"Express Phone shal l make payment to Bel l South for all services billed including disputed amounts." Section 1.4.1 of 
the ICA states "Payment for services provided by Bell South, including disputed charges, is due on or before the next 
bi ll date." Express Phone understands that under the current ICA it is required to pay for all services billed including 
disputed amounts. However, Express Phone asserts that it pays all undisputed bi lls and it would be in full compliance 
with its contractual obligations had AT&T f lorida honored its lawful request for adoption. 

n 19 Resale Agreement dated August 23, 2006. 

AT&T Florida 

AT&T Florida states that the Commission approved the ICA between AT&T Florida and Express Phone. AT&T 
florida argues the ICA is a valid and binding [ "'30 J contract and that we should requi re Express Phone to honor it and 
pay AT&T Florida al l past due amounts because when they entered into the agreement, Express Phone agreed to pay 
AT&T Fl orida for all services billed including disputed amounts on or before the next bill date. 

Analys is 
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Without additional evidence beyond Express Phone's initial petition <md AT&T Florida's response, there is insuffi­
cient inform ation fo r us to render a decision regarding promotional credits. Express Phone cannot withhold disputed 
amounts from AT & T Florida. 

The parties' conduct is governed by an ICA with clear te rms. The tenns and conditions of the Parties' LCA are clear 
and unambiguous. Specifically, that Express Phone sha ll make payments fo r all services bi lled includ ing disputed 
amounts. Furthermore. we already ruled in LifeConnex, with identical language in the ICA, that the billed party is re­
quired to pay all sums billed, including disputed amounts, pursuant to the te rms and conditions in the !CA. Express 
Phone must pay all disputed amounts. Dispute of promotion credits, does no t affect the b illing time frame or payment 
obligations established by the !CA. AT&T Florida is entitled under the [*31 ) clear terms of the ICA to prompt pay­
ment of all sums billed; and in the absence of such payment, is enti tled to proceed wi th the actions outl ined in the No­
tice of Commencement ofTreatment; and that AT&T Florida appropriate ly disconnected Express Phone on March 30, 
20 II. 

Decision 

Whether Express Phone shall receive the requested promotional credits is a valid question before us. However, it is 
c lear that additional discovery and testimony are required to resolve Docket 11 007 1-TP. Therefore, we find an eviden­
tiary hearing shall be schedu led to hear this matter. 

Based on the foregoing, it is 

ORDERED by the Florida Public Service Commission that Express Phone's Motion for Summary Final Order in 
Docket No. I I 0087-TP is be denied. It is further 

ORDER ED tha t adoption of the Image Access ICA is not avai lable to Express Phone because Express Phone is in 
material breach of the Parties' existi ng !CA. It is fu rther 

ORDERED that additional discovery and testimony is required to resolve Docket I I 0071 -TP and an evidentiary 
hearing shall be set on the promotional credits. It is further 

ORDERED that those provisions of this Order which are issued as proposed agency ac tion shall become final [*32) 
and effec tive upon the issuance of a Consummating Order unless an appropriate petition, in the form provided by Rule 
28-106.201, Florida Administrative Code, is received by the Office of Commission Clerk, 2540 Shumard Oak Boule­
vard, Tallahassee, Florida 32399-0850, by the close of business on the date set forth in the "Notice of Further Proceed­
ings" attached hereto. It is further 

ORDERED tha t any protest to the action proposed herein shall speci fy the docket to which the protest applies. It is 
further 

ORDERED that if a protest to this Order is fi led, the protest shal l no t prevent the action proposed herein from be­
coming final with regard to the remaining docket listed in this Order. It is further 

ORDERED that in the event thi s Order becomes final , Docket No. II 0087-TP shall be closed and Docket No. 
II 007 1-TP shall remain open for an evidentiary hearing to be conducted on the promotional credits. 

By ORDER of the F lorida Public Service Commission this 6th day of July, 201 1. 

Legal Topics: 

For related research and practice materials, see the following legal top ics: 
Energy & Utilities LawAdministrative ProceedingsGeneral OverviewEnergy & Uti lit ies LawU ti lity CompaniesCon­
tracts for Service 
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agreement between Be ll South Telecommunications, Inc. dlbia AT&T Florida d/b/a 

AT&T Southeast and Image Access, Inc. d/b/a NewPhone, Inc. by Express Phone Ser­
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Florida Public Service Commission 

2012 Fla. PUC LEXIS 374 

12 FPSC 7:236 

July 30. 20 12, Issued 

Page 1 

PANEL: (*I ] The following Comm iss ioners participated in the disposi tion of this matter: RONALD A. BRIS E, 
Chairman; LI SA PO LAK EDGAR; ART GRAHAM ; EDUARDO E. BALBIS; JULIE I. BROWN 

OPINION: FINAL ORDER ON NOTICE OF ADOPTION 

13Y THE COMMISSION : 

l. Case Background 

Express Phone Service. Inc. (Express Phone) is a Competiti ve Local Exchange Company (CLEC) certified since 
2000 to provide resale services in Florida. In 2006, Bei!South Teleconununications. Inc. d/b/ a 1\ T &T Florida d/b/a 
AT&T Southeast (AT&T Florida) and Express Phone negotiated and executed a binding resale agreement (2006 ICA). 
n I Express Phone is currently not providing resale services in Florida. n2 

n I Docke t No. 0607 14-T P - Request for approval of resal e agreement between Bei!South Telecommunica­
tions, Inc . and Express Phone Serv ice, Inc. 

n2 J\s o f March 3 I , 20 I I, AT&T Florida ceased providing services to Express Phone. 

On March 29, 20 II, Express Phone fi led a Notice o f Adoption that it was adopting a different interconnec tion 
agreement. in its entirety, between AT&T [*2] Florida and Image Access, Inc. dlb/a NewPhone (NewPhone ICA). On 
that same day. AT&T Florida fi led a le tter and non-con. e nt to the adoption of the New Phone I CA. 

On April 12, 2011 . Express Phone fi led a Mo tion for Summary Final Order. This Comm ission denied the Mo tion in 
Proposed Agency Action Order No. PSC-1 1-029 1-PAA· T P (P A.A Order), issued July 6, 20 11. On July 27, 201 1. Ex­
press Phone protested the portions of the P AA Order which relate to its adoption of the New Phone ICA and requested a 
formal proceeding. 

An Order Establishing Procedure, Order PSC- 12-003 1-PCO-TP, was issued on January 19. 20 12. and mod ified by 
Order Nos. PSC- 12-0058-PCO-TP and PSC-1 2-0130-PCO-TP, issued on February 10,20 12, and March 20.2012, re­
spective ly. On May 3, 20 12, an Administrati ve Hearing was held. 

The Adoption Process 
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Pursuant to 47 US. C. § 252 of the Telecommunications Act of 1996 (Act). a telecommunications carTier has three 
methods to emer into an interconnection agreement wi th an lncumhent Local Exchange Company (II .EC). The fi rst 
method, described in~ 252(a), is negotiation, and the second, in~ 252(b). is compulsory arbitra tion. In the altemative, 
however. f*3] in lieu of * 252(a) and (b), a telecommunications carrier may adopt an existing imerconnection agree­
ment pursuant to * 252(i). Depending on its speci fic business model, an interested carrier may choose to adopt an exist­
ing interconnection agreement on file with the Commission, and must adopt all Tenns and Conditions included within 
that interconnection agreement. 

Section 252(i) governs a telecommunications carrier's adoption of an existing interconnection agreement between 
an lLEC and a non- lLEC. Section 252(i) provides: 

/\ local exchange carrier shall make available any interconnection, service or network element provided 
under an agreement approved under this section to which it is a party to any other requesting te lecom­
munications carTier upon the same terms and conditions as those provided in the agreement. 

The purpose of the FCC's adoption requirements is to ensure that an I LEC cannot discriminate among the carriers it 
serves. 

The AT&T Floridalt ... xpress Phone 2006 ICA 

The part ies agreed that the 2006 ICA would begin on November 3, 2006 and expire on November 2, 20 II. Section 
2. 1 of the TenllS and Conditions of the 2006 lCA states in part "(t]he initial term of this Agreement [*4] sha ll be fi ve 
(5) years, beginning on the effective date .. . " which was agreed upon by the part ies to be thirty (30) days after the date of 
the last signature executing the agreement. Section 2.3.1 of the Terms and Conditions sets forth the condi tions necessary 
for early termination of the 2006 ICA, and states in part: 

Express Phone may request termination of this Agreement only if it is no longer purchasing services 
pursuant to this Agreement. 

This language, along with the clear language in Section 12.2 regarding modification of the agreement , provides a path 
for Express Phone to negotiate an amendment permitting early termination. Section I 2.2 reads: 

No modi fication, amendment, supplement to, or waiver of the Agreement or any o f its provisions shall 
be effective and bind ing upon the Parties unless it is made in writing and duly signed by the parties. 

We have j urisdiction pursuant to Chapters I 20 and 364, Florida Statutes (F.S.), and* 252(i) of the A<.:t. 

Issues Presented 

A. Doctrines of Equitable Relief 

We have been asked to detem1ine whether Express Phone's Notice of Adoption or AT&T Florida's denial o fthe 
adoption is barred by the doctrines o f equitable relief, [*5] including laches, estoppel and waiver. 

Express Phone 

Express Phone argues that AT&T Florida cannot object to Express Phone's adop tion of the NewPhone ICA and be­
lieves that an opt-in is va lid upon the incumbent's re<.:eipt of the CLEC's Notice of Adoption. Express Phone's basis for 
disagreeing with AT&T Florida's refusal is the doctrine of unclean hands. Express Phone asserts that when a party has 
vio lated a restriction which it now seeks to enforce, the enforcement of. uch restriction is prohibited or denied. n3 

n3 See, Pila(ian t '. Chen)', 355 So.2d 847. 850 (Fla. 3rd DCA !978) 
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Express Phone argues tha t ;\ T &T Florida's provis ion of the 2006 ICA as a "standard" contract duri ng the ir initia l 
discussions il lustrated a fa ilure to provide a ll options duri ng discussions and therefore was discri minatory by its failure 
to be consistent with o fferings to othe r CLECs. Moreover. Express Phone contends tha t AT &T Florida's fa ilure to dea l 
in good fa ith through the life o f the ICJ\ and unreasonable [*6] de lay toward acknowledging the adoption o f the New­
Pho ne !CA bars any refusal from AT&T Florida. 

AT&T Flo rida 

AT&T Flo rida argues that Express Phone is barred from adopting a new inte rconnection agreement by estoppel and 
laches. AT &T Flo rida contends that Express Phone had an opportunity to adopt the New Phone ICA or to nego tiate or 
arbi trate diffe rent payment te rms for its 2006 ICA with AT&T Florida. Furthermore, ;\ T &T Florida argues tha t once the 
2006 ICA was signed, the pa rtie · became contractua lly bound by its terms. n4 AT&T Florida argues tha t laches bars a 
pany from purs uing a legal right that it may have had if it waits too long to do so. n5 AT&T Florida argues that prior to 
s igning the 2006 ICA, there was opportun ity to adopt a different ICA or to negotiate or arbitrate d iffe rent payment 
terms for its JCJ\. J\ T &T Flo rida s tresses that the agreement is enforceable and bind ing on bo th pa rties, even if a provi­
s ion is perceived to be ha rsh or disadvantageous to one party. 

(*7] 

n4 See Mediwl Ctr. 1/ealth Plan 1'. Brick, 572 So.2d 548, 551 (Fla. 1st DCA 1990) (A party is bound by, 
and a court is powerless to J"C' II'rite, the clear and unambiguous terms of a voluntary contract. ") 

n5 See gene ra lly, 35 Fla . Jur. 2d Limitations and Laches * I 15. 

AT&T Florida contends that equi table es toppel results from the "voluntary conduct of a party" and "absolutely pre­
clude[ s I" the part y from assert ing rights which it might otherwise have had. n6 AT&T Florida disagrees that Express 
Phone lac ked the resources to negotiate and a rg ues that negotiating in good fa ith fo r an interconnec tion agreement 
wo uld not have created an undue econo mic burden for Express Phone. 

n6 State ex re. Watson v. Gray. 48 So.2d 84, 87-88 (Fla. 1950) 

AT&T Florida po ints out that Express Phone never availed itself o f the establ ished options provided by the 2006 
!CA. Furthe r, AT&T Flo rida argues that Express Phone ca~mot suggest that AT&T Florida has the burden to make 
bus iness decisions for Express Phone, such as what is the best interconnection agreement suited to Express Phone. T he 
Act does not impose that burden on AT &T [*8) Florida . AT &T Florida notes that AT&T witness Greenlaw stated "it 
is incumbent upon the C LEC to identify what the terms and conditions are what they feel is the best deal." AT &T Flor­
ida contends that it did not wa ive its right to deny Express Phone 's adopt ion and that Express Phone cannot simply 
change its mind and unila tera lly rejec t the 2006 !CA. 

Ana lysis 

In 2006, Express Phone and AT&T florida entered into an interconnec tion agreement fo r an initia l te rm o f 5 years. 
Upon the signing of an interconnection agreement, approved by this Commiss io n. the rights and obl igations of the par­
ties are set fo rth in the te rms and conditions of the specific inte rconnection agreement. As a resul t. the actions of the 
parties or the ava ilability of an a lternati ve inte rconnect ion agreement prior to the signing of the 2006 ICA sho uld no t be 
factors in our determina tion o f the validi ty of an adoption. n7 

[*91 

n7 A part y is bound by, and a court is powerless to rewrite, the clear and unambiguous terms of a voluntary 
contract. Nat'/ Health Lahoratories. Inc. 1·. !Jailmar, Inc .. 444 So.2d 1078, /980 (I-Ia. 3d DCA 1984). 

Equitable relief, such as the doct rines o f estoppel, laches. waiver and unc lean hands, are concepts which we have 
commented on in previous proceed ings, hut has not been the basi,; fo r a dec ision. T his Commission only has those 
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"powers granted by statute expressly or by necessary implication." n8 Section 364. 162, F. S.. only authorizes this Com­
mission to seek equitable rel ief in an appropriate circui t court , not to order equitable relief. Our authority, while "broad 
enough w inquire into competitive conduc t, does not clearly authorize the Commission to impose equitable re lief." n9 
Rather, the resolu tion of equ itable rel ief is "reserved for agencies with specific starutory authori ty." n I 0 As th is Com­
mission is a stat utory creature, we have no common law jurisdiction or inherent power as do the <.:ourts . n I I 

(*1 0] 

nl\ Deltona Corp. 1'. Mayo. 342 So.2d 5 10.5 12 (Fla. 1977) 

n9 In re: Petition by II T& T Communications of the Southern States, Inc. , TCG S01.11h Florida, and MediaO­
ne Florida Telecommunications, Inc . .for structural separation of Bel/South Telecommunications. Inc. into two 
distinct wholesale and retail c:orpomle subsidiaries, Docket No. 0 I 0345-TP, Order No. PSC-0 1-2178-FOF-TP, 
issued November 6. 200 I. concurring opinion of Chairman Jacobs. 

n iO ld. 

n I I In re: Petition jhr expedited enforcement o_f interconnection agreement with Verizon Florida Inc. by 
Teleport Communications Group. Inc. and TCG South Florida. , Docket No. 02 1006-TP, Order No. 
PSC-0 1-2 171!-FOF-TP, issued December 6, 2002, c iting East Central Regional Wastewater Facilities Bd. 1'. City 
o_f West Palm Beach, 65 9 So.2d 402, 404 (Fla. Dist. Ct. App. 1995) ; In re: Initiation o_fshow cause proceedings 
against TELECO COMMUNICATIONS COMPANY for l'iolation of Rule 25-4.004. FA . C., Certificate of Puhlic 
Convenience and Necessity Required , Docket No. 9 112 14-TP, Order No. PSC-96-0007-POF-TP, issued January 
2, 1996. 

It is not AT&T Florida's burden to fi nd the best interconnection agreement for Express Phone. A company seeking 
an interc01mection agreement with AT&T r:Jorida may t·ile arbitration or a complaint. Express Phone failed to avai l it­
self of these remedies. Accordingly, we find that discussions and interactions that occurred prior to the signing of the 
2006 ICA shall not be considered. 

Decision[* I I J 

This Commission has only those powers granted by statute expressly or by necessary implication and does not have 
authority to order equitable relief. Accordingly, we fi nd that it is not appropriate to make a fi nding that the adopt ion is 
barred by the doctrines of equi table re lief. 

B. Adoption under applicable laws 

We have been asked to determ ine if Express Phone is permitted, under the applicable laws, to adopt the NewPhone 
lntercoru1ection Agreement during the term of its exist ing agreement wi th AT&T Florida. 

Express Phone 

Express Phone contends that it is entilled to opt in to the New Phone ICA during the tem1 of a prior interconnection 
agreement. Express Phone asserts that ~ 252(i) sets out t11e requirements for an adoption of an I CA. n 12 Express Phone 
argues that an Incumbent Local Ext:hange Company (ILEC) must make any interconnection agreement available ro any 
requesting te lecommunications carrier and tha t the I LEC and the Commission are precluded from plat:ing condi tions on 
an opt-in. 

[* 12] 

n 12 (i) Ava il ab ility to Other Telecommunications Carriers. -- A local exchange carrier shall make available 
any interconnection agreement available any intercOilnection, service. or network element provided under an 
agreement approved under this section to which it is a pan y to any other request ing telecommunications carrier 
upon the same terms and conditions as those provided in the agreement. 
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Express Phone argues that 47 C. F. R. § 51.80CJ (~ 5 1.809) describes only two instances where 47 U.S. C. § 252(i) is 
inapplicable. n 13 where an incumbent LEC can demonstrate its costs will be greater to provide the agreement to the 
new carTier(s) or the agreement is not technically feasible to provide to the new ca1Tier{s). Express Phone further argues 
tha t these two exceptions do not apply nor did AT&T Florida raise them. Express Phone contends AT&T Florida. by 
fai ling to allow the NewPhone adoption, discriminated against Express Phone. Such discrimination may give a CLEC a 
competitive advantage over other CLECs. t..: x pre~s Phone states that the Federal Communication Commission's (FCC) 
intent is to avo id a situation where a CLEC with better terms in its interconnection agreement will have an advantage 
over other CLECs with whom it competes. 

r* 131 

n 13 ( I) where the costs or providing a particular agreement to the requesting telecommunications carrier are 
greater than the costs of providing it to the telecommunication can·ier that original ly negotiated the agreement or 
(2) the provision of t.hc a particular agreement to the requesting carrier is not technically feasibility. 

Express Phone argues that AT&T Florida docs not have the ability to do anything but perfom1 in a way consistent 
with the Act. Express Phone asserts that the District Court of North Carolina he ld that no action by a state commission 
is required and that an opt-in is self-effectuating. nl 4 Express Phone argues that the reasons for opting into another in­
terconnection agreement are irrelevant. Express Phone asserts that the Commission has previously held that AT&T 
Flori da could not refuse to recognize an adoption. n 15 

[*14] 

nl4 Bel/South Telecommunications, Inc. v. North Carolina Utilities Commission, 20/0 WL 5559393 (E.D. 
N.C. 2010). 

n 15 Nmice of adoption of exisJing interconnection agreem e111 between Bei!Sourh Telecommunications , inc. 
d/b/a A T&T Flor ida d/b/a A 7& T So111h ea.1·t and Sprint Communicmions Comp any Limit I'd Partnership, Sprint 
Communications Comp any L. P., Sprint Spectrum L. P., bv Nextel SoUih Corp. and Nexlel Wesl Corp., Docket 
No. 070369-TP, Order No. PSC-08-0584-FOF-TP. c!tfirmed, Bellsouth Telecommunications, Inc. v. Florida 
Public Service Commission. Case No. 4:09-cv- 1 02/RS!WCS (April 19, 20 I 0). (Nextel Order) 

Furthermore, Express Phone argues that the fact that there are disputes between the parties does not bar it from 
adopting the New Phone ICA under 47 U.S. C. § 252(i ). Express Phone argues that this proceeding is about adoption and 
the interpretation of interconnection agreements. Express Phone's dispute with AT&T Florida should only affec t its 
adoption if the re levant sections of the Act and U1e FCC rules contained a restriction on the ability of a CLEC to adopt 
an existing interconnection agreement based on the presence of a dispute. And since the Act and the FCC do not contain 
such a restriction, Express Phone contends it should be pennitted to adopt the NewPhone interconnection agreement. 

AT&T Florida 

AT&T Florida argues that whi le in breach of its contrac tual obliga tions, Express Phone is seeking to terminate its 
current interconnec tion agreement and adopt a different intercorU1ecrion agreement. .A. T &T Florida contends that by 
attempting to adopt a new interconnection agreement. Express Phone is seeking to unlawfully tenninate its current in­
terconnection agreement. 

AT&T Florida assens tha t a party that enters in to a contract is bound by the (* 15] cont ract. n I 11 AT&T Florida 
further asserts that the Commission has previously determined that a CLEC cannot leave an imerconnection agreement 
early. n I 7 While not binding to the Commission. other state commissions have addressed the same issue, finding that 4 7 
U.S. C. § 252(i) does not authorize "voiding a comract." n 18 

n 16 Medical Ctr. Health Plan, 55 1. 

n 17 The Commission rejected arbitration or a new interconnec tion agreement while the parties operated 
under an existing agreement on the basis that the Act does not allow the Commission to alter terms within an 
approved negotiated agreemen t. In re: Pel ilion o(Supra Telecomnwnicarions & l!!(ormcllion Sysremsfor generic 
procec>ding 10 arbilrale m rc>s, 1erms. and cone/ilion o.finrerconneclinn H"iLh Hei!Srmlh Telecommunicalions. Inc. 
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or in the afternatil'e, petition fo r arbitration of interconnection agreement. Docket No. 980 !55-TP. Order No. 
PSC-98-0466-FOF-TP (March 31. 1998). 

n 18 Petition o( Pac:- West Tefec:omm. inc:. 1'. a DedarwOJy Ruling Respecting its Rights to Interconnection 
with Verizon New York. inc. Case No. 06-C-1042 (N.Y. Cornm'n Feb. 27, 2007), Gfohaf NAPs. inc. r . Verizon 
New England. inc. 396 F. 3d 16 (1st Cir. 2004). 

AT&T Florida asserts that Express Phone primari ly seeks to use its adoption to avoid its obligation to pay a past 
due balance. AT&T Florida argues that the Commission has previously held that the Commission has the authority to 
rej ect an adoption as not being consistent wi th the public interest. n 19 Moreover, AT&T Florida contends that to allow 
the adoption would reward Express Phone for its breach and establish that the terms of the 2006 lCA were not enforce­
able. Florida law holds that a party is bound by a contract provision, even if it is somehow perceived to be harsh or un­
fair. n20 

(* 17] 

nl 9 In re: Notice by Bel/South Telecomms .. Inc. o( adoption fJ( an approved interconnection. unbundling. 
and resale agreement between Bel/South Telecomms .. Inc. and AT&T Commc 'ns of the Sowhern States. Inc. by 
Healthcare Liability Mgmt. Cmps. d/b/a Fibre Channel Networks, Inc. and Health lvfgmt. Sys .. Inc. Docket No. 
99059-TP, Order No. PSC-99-1930-PAA-TP (Sept. 29, 1999). 

n20 Applica Inc. v. Newtecl1 Electronics Indus .. Inc. CJNU So.2d IIY4 (Fla. Jd DCA 2009) 

Finally. AT&T Florida argues it is not the purpose of* 252(i) to al low a carrier to escape its payment obligations 
under an exist ing agreem~:nt and to allow this to occur would negate the express and unambiguous terms of the parties' 
ICA. 

Analysis 

Pursuant to* 252(i), an ILEC's existing interconnection agreements must be made available for adoption by any 
requesting telecommuni cations carrier. The purpose of* 252(i) is to ensure that all competitive carriers are on a level 
playing field . By gran ting competitive carriers the right to adopt a competitor's interconnection agreement, Congress 
ensured that a competitive carrier would not be able to enter into an interconnt:c tion agreement with an ILEC that con­
tained favorable tenns and conditions not made available to its competitors. However. in the instant proceeding, Express 
Phone has contorted the purpose of* 252(i), and is attempting to gain a competitive advantage over AT&T by seeking 
to adopt an interconnection agreement with more favorable payment terms while concurrently failing to meet the pay­
ment terms of its existing agreement. 

lt is und isputed that Express Phone and AT&T Florida mutually entered into the 2006 ICA. (* 18] Florida has 
estab lished that once a party enters into a contract, it is bound by the contract. n21 Further, we have detennined that an 
interconnection agreement is a binding agreement. n22 The United States Court of Appeals for the Eighth Circuit con­
fimled that. pursuant to~ 252, state commissions, such as Florida, "are vested with the power to enforce the provisions 
of the agreernents ... (they) have approved." n23 

n21 Medical Center Health Plan 1·. Brick. 572 So.2d 548. 551 rFia. lst DCA /990) 

n22 in re: Petition .for apprcJI'a! of election of interconnection agreement with GTE Florida Incorporated 
pursua/11 to Sec:1ion 252(i) o( the Telecommunications Act c~( / 996, by Sprint Communications Company Limited 
Partnership dlbla Sprint, Docket No.971 159-TP. Order No. I'SC-9R -0251-FOF-TP, issued February 6, 1998. 

n23 Iowa Utilit ies Board 1'. FCC. 120 FJd 753.804 (8th Cir. 1997) 

Express Phone has not paid its disputed amounts as required by the terms and conditions(* 19] of its 2006 ICA 
Express Phone's failure to comply wi th the terms and conditions of the 2006 ICA is a material breach of the binding 
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agreement. Express Phone'~ breach of its 2006 ICA renders the company ineligible to adopt the NewPhone ICA umil 
the 2006 ICA's breach is remedied. 

A company bound by the terms and conditions of its signed interconnection agreement, shall not be allowed to 
adopt an al ternative interconnection agreement if the company is concurrently breaching its existing interconnection 
agreement. Accordingly. we find that we do not need to reach a decision on whether the NewTalk inten.:ormection 
agreemem is avai lable for adoption by Express Phone because Express Phone is not eligible to adopt a new interconnec­
tion agreement unt il it remedies the breach of its 2006 !CA. 

Decision 

A telecommunications company shall not be permitted to adopt an alternat ive interconnection agreement when it 
has failed to materially comply with its exist ing I CA. Express Phone fai led to pay disputed amounts as required by its 
existing interconnection agreement with AT&T Florida and thus shall not be eligible to adopt an alternative inte rcon­
nection agreement unti l it is in compliance [*20] with the 2006 ICA. 

C. Terms of the ICA 

We have been asked to dctennine if Express Phone is permitted under the terms of the interconne<:t.ion agreement 
wi th AT&T Florida to adopt the NewPbone Interconnection Agreement. 

Express Phone 

Express Phone asserts that its adoption rights are spelled out in Section II of the Terms and Conditions of the 2006 
ICA, and these rights are buttressed by~ 252( i) of the Act and its implementing rule, 47 C.F.R. § 5 1.809. Express 
Phone contends that Section I I of the 2006 ICA overrides the tenn and termination language contained in Section 2.1 
of the !CA. 

Express Phone be lieves AT&T Florida has not acted in good fai th regarding credits for promotions .. If its adoption 
request is approved, the terms of the NcwPhone ICA will allow Express Phone to withhold amounts which are in dis­
pute, pending resolution. 

Express Phone believes AT&T Florida's reliance on the term and termination language of the ICA ignores its rights 
to adopt an existing agreement as provided under federal law. Express Phone argues that if the language of Section I I 
did not permit Express Phone to adopt the New Phone ICA, there would be no reason [*2 1] to include the language in 
the 2006 ICA. 

AT & T Florida 

Express Phone's 2006 ICA specifies an initial fi ve year term, beginning on November 3, 2006 and expiring on No­
vember 2. 20 I I. It is AT&T Florida's position that no other provision in the ICA altered the tenn of the JCA, and early 
tem1ination can only occur if Express Phone was no longer purchasi ng services pursuant io the 2006 I CA. 

AT&T rlorida argues that Section I I of the ICA, a recitation of ~ 252(i). "does not grant any rights beyond the 
rights <md obligations that the parties already have by law." In addition, Section I I is limited to the adoption of any en­
tire resale agreement, and does not apply to interconnection agreemenL~ such as thc NewPhone !CA. (emphasis added) 
AT&T Florida also argues that Express Phone does not ha ve the right under federal law to adopt a new ICA wh ile it is a 
party to an existing agreement and while in breach of that agreement. AT&T Florida believes "[t] he public interest 
would not be served by allowing a CLEC. such as Express Phone. to use 252(i) ... to escape the obliga tions that they have 
under such an agreement." 

Finally, AT&T Florida argues that the 2006 ICA requires Express Phone to l *22 J pay all amounts due, whether 
they arc in dispute or not. AT & T Florida believes Express Phone is and conti nues to be, in material breach of the con­
trac t between the parties for fai ling to pay approximately$ 1.5 mil lion. 

Analysis 

We have previously determined that part ies are bound by the Tem1s and Conditions of Commission-approved 
agreements. n24 The Terms and Conditions section of Express Phone's 2006 ICA clearly state the agreement was for 
fi ve (5) years; Express Phone was pem1itted to request early termination if it was no longer ordering services; any mod-
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ifica tion to the agreement must be mutual, in writing, and binding on both partie~: and Expre~s Phone must pay all 
amounts due, whether they are in dispute or not. Neither the Commission, the FCC, nor the courts have addressed the 
spec ific issue of whether a party to an ICA is permitted to adopt another ICA wi thout firs t fu lfi ll ing the obligations of 
its ex isting I CA. 

(*23] 

n24 In re: Peti tion of Supra Telecommunica tions and Information Systems for generic proceeding to arbi­
trate rates, terms, and condit ions of interconnection with BeiiSouth Telecommunications. Inc., or in the al terna­
tive, petition for arbitration of interconnection, lJocket No. 980 155-TP. 

Wi thout prior written agreement to amend the 2006 ICA, Express Phone withheld payments it considered to be in 
dispute. The plain language or the resale agreement wi th AT&T Florida requires that payment for services must be pro­
vided, including disputed charges, at the billing date established by the !CA. Express Phone's failure to pay disputed 
amounts is contrary to the exp lic it terms contained in the 2006 !CA. 

By seeking to adopt the NewPhone I CA. Express Phone attempts to terminate the 2006 ICA without mutual agree­
ment by the parties which is in direc t opposition to the clear Terms and Conditions of the 2006 I CA. 

Express Phone argues that AT&T Florida does not object to its adoption request/notification on the basis o f' the two 
available exceptions in~ 51.809(b)( I) and (2). Based on the facts and circumstances in the Nextel Order, we found that. 
technical feasibi lity and the cost to serve an adopting party were the only two except ions to§ 252(i) of the Act. n25 
However, the circumstances in this case differ from Nextel because Express Phone was in breach o f its 2006 ICA by 
failing to pay disputed amounts cont rary to Section 1.4 of the Terms and Conditions of the 2006 I CA. 

[*24) 

n25 Order No. PSC-08-0584-FOF-TP, issued on September I 0, 2008, in Docket No. 070368-TP. Notice of 
adoption of existing interconnection agreement between Bell South Telecommunications, Inc. d/b/a AT&T 
Southeast and Sprint Com munications Company Limited Partnership, Sprint Communications Company L.P. , 
Sprint Spectrum L. P., by NPCR, Inc. d/b/a Nextel Partners, Page 7. 

Express Phone argues that Section I I of its 2006 ICA permits it to adopt any valid ICA at any time, and this provi­
sion overrides all other terms of the ICA, including Section 2, which controls the length of the contrac t and the date it 
terminates. AT&T Florida argues that this conclusion is bad public policy and be lieves such a conclusion would "make 
voidable every ICA simply at the wi ll o f a CLEC that doesn't like the terms of its agreement." A party which is in viola­
tion of an existing ICA shall not have the right to adopt another agreement until it has fulfilled the obligations o f the 
existing ICA. 

The tenns of Express Phone's 2006 ICA specify the duration of the I CA. the window of opportunity to negotiate a 
new agreement, the terms under which the agreement can be renegotiated or terminated, and payment responsibilities. 
Express Phone has not followed the terms o f the agreement, arguing instead that regardless of' its standing in rela tion to 
the agreement, the agreement provides an opportunity to adopt another agreement without the consent of AT&T Flori ­
da. 

Decision 

Express Phone is in breach of its agreement with AT&T Florida and, because of that breach, it shal l not be permit­
ted I *25] to adopt the New Phone agreement until the breach is remedied. Allowing Express Phone to adopt the New­
Phone agreement while in violation or the terms of its 2006 ICA would be bad public policy. Therefore we fi nd it ap­
propriate that Express Phone is not permitted under the terms of its 2006 ICA with AT&T Florida to adopt the New­
Phone IC/\. 

D. Effective date 

We have been asked to de termine the effective dare of the adoption by Express Phone. Because we have deter­
mined that the NewPhone agreement is not available for adoption by Express Phone at this time, we find that a deter­
mination of the effective date is moot. 
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Based on the forego ing, it is 

ORDERED by the Florida Public Service Commiss ion that Express Phone is not e ligible to adopt an altemative in­
terconnection agreement as set forth in the body o f this order. It is further 

ORDERED that this docket shall be c losed after the time for filing an appeal has run. 

By ORDER of the Florida Public Service Commission this 30th day of July, 2012. 

Legal Topics: 

For related research and practice ma terials , see the following legal topics: 
Comm unications LawTclephone Services Local Exchange CarriersDuties of Incumbent Carriers & ResellersCommuni­
cations LawTelephone ServicesLocal Exchange Can·iersRatcsEnergy & Utilities LawU tili ty CompaniesLiability 



Case 9:13-cv-80766-DMM Document 28-4 Entered on FLSD Docket 02/11/2014 Page 21 of 27 

Westlaw, 

Sl ip Copy. 20 I 3 \VL 6536748 ()!.D.Fia.) 

(f' ii e as: 20 13 WL 65367-tS (:-\.O.f la.)) 
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U nitcd States Di strict Co urt. 

N.D. Florida. 

EXPRF.SS PII ONE SERVICE I C.. Plaintiff, 

v. 

FLORrDA PUBLIC SERVICE COMM ISSION: 

Ronald A. Brisc. in his o fficial capaci ty as the 

Chairman o f the Florida Public Service Commission; 

Lisa Polak Edgar. Art Graham. Ed uardo E. Balbis. and 

.Jul ie I. Brown. in their official capacities as Commis­

. ioners of the Florida Puhlic Service Commissio n: and 

Bellsouth Telecommunications. LLC. d/b/a AT & T 

Southeast Defendants. 

No. 1: 12- cv- 00 197- MP- GRJ. 

Dec. 12, 20 13. 

Marsha Ellen Rule. Rutledge Ecenia Underwood ere. 

Tallahassee. FL. for Plaintiff. 

Kathryn Gale Winter Co\\dery. florida Public Service 

Commission, Tal lahassee, FL. Manuel A lfredo 

Gurdian. Suzanne Lynn iVIontgomery. AT & T rtori da 

Legal. Miami. FL. for Defendants. 

ORDER 

MAURICE M . P!\ lJ L. Senior Distr ict .Judge. 

* I This matter is before the Court on l'lainriff's 

appea l from a deci ion of the Florida l'ublic Service 

Commission (''FP ' C") pursuant to 47 LJ.S.C. ~ 

2.-2(e)(6). Exprc s Phone Service. Inc. ("Expres 

Phone") appeals the FPSC's ruling that Express Phone 

was bound by the terms or i ts 2006 interconnection 

agreement '' i th Defendant BeiiSouth Telecommuni­

cation . LLC. d/b/a AT & T Florida d/b/a A T & T 

Southeast ("AT & T''). and rhat Express Phone could 

not adopt a new interconnection agreement whi le 

concurren t ly in breach o f its existing agreement wi th 

Page I 

1\T & T (the " finn I Order"J. f ' 1 Upon consideration of 

th.: issue presented. the Court affirms rhe decision of 

the rrsc. 

F ' I . In re: Norice of adoprion of exisring 

inrerconnecrion, unbundling. resale, and 
collocarion agreemenr benreen Bei!Sourh 

Telecommunic'ns. Inc. dlb!a AT & T Fla. 
dlb/a .·1 T & T Southeast and i mage Access, 

Inc. c/.'b,a Ne 11'Phone. Inc. by Express Phone 

Sen· .. Inc .. 20 12 f'la. PUC LEX IS 374 (20 12) 

(Order o. P C 12- 0390-FOF- TP) . 

I. BACKGRO U D 

The Telecommunicat ions Act of 1996 ( the "Act") 

"created ·a new telecommunications regime designed 

to foster competi tion in local telephone markets. · .. 

.\'ixon ,, ,\{issouri .Hun. League, 541 l!.S. 125. 12-1 

S.Ct. 1555 . 158 L.Ed.2d 29 1 (2004) (quoting f'eri::on 
\ld Inc., .. Public SI!IT. Cumm'n of.\ld. . 535 U .. 635. 

638. 122 S.Ct. 1753. 152 L.Ed .2d 871 (2002)). The 

1\ct requires incumbent local exchange carriers 

("I LE.Cs" ). such as 1\ T & T. to lease unbundled net­

work clements to competitive local exchange carriers 

("CLECs").f'" such as Express Phone. Once a CLEC 

requests 10 lease network clements from an ILEC and 

the terms of their relationship are set through negoti­

at ion. arbitration or adoption, the part ies memorialize 

those terms in an interconnection agreement ("ICA''). 

1:N2. While "incumbent local exchange car­

rier .. is defined in the Ac t. .n U.S.C. * 
251 (hl ... competitil'e local exchange carrier .. 

is not. The tarter term is synonymous wi th 

11 har the A<.:t relers to as a " requesting carri ­

er ... See. e.g .. -1 7 U .S.C. ~ 25 1 (c). 

The Act perm its a CLEC to adopt an exi ting ICA 

bet ween an I LEC and another CLEC. See 4 7 lJ .S.C. * 
25 2( i). I ni tiall~. through the Federal Communications 

1$,) 20 1·1 T homson R<.!uter s. No Claim to Orig. US Gov. Works. 
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Commission's ("FCC" ) implementation o f' ~ 252(iJ 

pursuant to 47 C.F.R. ~ 51.809, a CLEC could ··pick 

and choose" individual terms from other !CAs to 

incorporate into its existing agreement. In 200-L the 

FCC amended ~ 51.809 to elim inate "pick and 

choose" and, instead. implemented an --all or nothing" 

approach. which limits a CLEC to adopting only an 

approved I CA in its entirety. See -1 7 C. F. R. ~ 5 1 .809. 

State public service commissions are vested ll'ith 

the authori ty to approve or rej ect interconnection 

agreements reached by carr iers. See 47 U.S.C. ~ 

252(a)( 1). The com missions may also arbi tTate dis­

putes between the carriers about their interconnect ion 

agreements or mbitrate the terms and rates i f no 

agreement is reached. See 47 U.S.C. ~ 252(b). In this 

way. the states' role in loca l telephone regulation is 

preserved and the r uhl ic service commiss ions arc free 

to act in accordance w ith state interes ts. so long as 

those interests are not contrary to the Act and FCC 

regulations.See 47 LJ.S.C. ~ ~ 25 l (d )(3 ). 26 1. 

A. The £ \press Phone lnrerconnection Agreemem 

Pursuant to* 252(a)( I ) of the Act, Express Phone 

and AT & T negotiated and entered into an intercon­

nection agreement in 2006 (the " Express Phone 

ICA''), which had an initial term of fi ve years and was 

approved by the FPSC in ear ly 2007. (R. at pp. 35 . 

-63. 1257. 1259.) The agreement set forth the terms 

under which AT & T would provide who lesale service 

to Express Phone fo r resale to i ts retai l custome rs. 

(D ocument I . p. 6. fJ 13; Document 7, p. J . ~~ I J.) The 

Express Phone ICA provided, inter alia. that Express 

Phone would ·'make paymenr to [AT & TJ for all 

services billed including disputed amounts." or ri sk 

disconnection of its service. (R. at pp. 1265 - 68. A t­

tach. 3. ~ 1.4.) 

*2 In 2009, Express Phone began withholding 

payment of disputed amounts. in vio lation o f t he " pay 

and dispute" terms of the Express Phone ICA. (See. 

e.g.. R. at pp. 1390- 92.) FoiiO\\ ing nego1iations be­

tween the parties in August and September 20 I 0 re-

garding an increased securi ty deposit (R. at pp. 

437:23- 438:25. 1390- 97). Express Phone se nt a lener 

to AT & T on Oc tober 20. 20 I 0. seeking to adopt an 

interconnect ion agreement between AT & T and a 

third-party CLEC. Image Access. Inc. ci!b/a 

NewPhone (the "Newl'hone ICA" ) (R. at pp. 

1160-·66). The Ne wPhone IC;\ contai ned different 

payment provisions. including a " wi thhold and dis­

pute .. clause that Express Phone sought to obtain. (See 

R. at pp. 433:22-434:2.) That ICA was fi led with the 

FPSC in Apri l 2006 and was approved by the FPSC in 

July 2006. prior to the execut ion and adoption of the 

Express Phone ICA. (See R. at pp. 42 1 :9- 423 :24.) The 

NewPhone ICA was available fo r adoption at the time 

Express Phone negotiated and adopted ils intercon­

nection agreement w ith AT & T. 

At the time Express Phone sent the October 20, 

20 I 0. lel!er to AT & T seeking to adopt the NewPhone 

!CA. it had a past clue balance oC over $850.000. with 

nearly thirteen months remaining until the expiration 

of the Express Phone !CA . (See IZ. at pp. 605:2 1- 22. 

638: 1- 15.) By its terms. the Express Phone ICA lim­

ited negotia tions for a successor agreement to begin no 

earlier than the beginning of February 20 II . (R. at pp. 

1259, 638: I 1- 15.) On November I , 20 I 0. AT & T 

responded by lener denying Express Phone's a!lempt 

to adopt the more favorable NewPhone I CA and in­

dicated that the Express Phone ICA was sti ll in effect. 

(See R. at pp. 1167- 1 168. 660: 1- 7.) In February 20 II , 

1\ T & T began fo rmal collection action by send ing 

Express Phone a breac h noti ce (see R. at pp. 

606 :28- 607:4). to which Express Phone responded by 

letter in March 20 I I . again requesting that i t be al­

lowed 10 adopt the ewPhone ICA. (R. at pp. 

11 69- 1177.) 

At the lime Express Phone sent the March 20 11 

responsive le!ler to AT & T. ir had a past due balance 

of' over 'b l .3 mi l lion (see R. at p. 606:26-·27). and the 

Expre s Phone ICA now perm inecl negotiat ions for a 

successor agreement. AT & T condiiionally accepted 

Express Phone's adoption request in 1\ll arch 20 I I , 

[', 20 14 Thomson Reulers. N o Claim to Orig. l iS Ciov. Works. 
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condit ioned (among other things) on Express Phone 

curing i ts non-payment breach by paying al l past due 

amounts, including disputed amounts. ( R. at pp. 

11 78- 79. 660 : 12- 18.) Express Phone fi led a com­

plaint with the FPSC against AT & T in M arch 20 I I 

( R. at pp. 22 1, 65 2). and fi led notice on March 29. 

20 I I , that it had ado pted the NewPhone !CA . effective 

immediately. (R. at p. 1.) T hereafter, AT & T filed 

wi th the f-PSC irs obj ect ion and non-consent to Ex­

press Phone's adoption o f the NewPhone I CA. (R. at p. 

6.) After the FPSC denied Express Phone's emergency 

motion to prevent AT & T from disconnect ing serv ice 

pursuant to the Express Phone ICA, AT & T discon­

nected service. (R. at p. 134 1.) 

*3 On Apri l 4. 20 11. Express Phone filed w ith rhe 

FPSC an amended notice of its adoption of the 

NewPho nc ICA , identify ing the effecti ve elate o f the 

adoption as October 20, 2010- i.e .. the elate of i ts 

or ig inal letter to AT & T seeking adoption-rather than 

the March 29, 20 II. effective date identified in i ts 

Notice of Adoption that same clay. (R. Cl t p. X.) AT & T 

ngain denied Express Phone's adoption req uest unti l 

its non-pay ment breach was cured. (R. at p. 11 85.) AT 

& T also fi led a Response in Opposi tion to Ex press 

Phone's Amended Notice or A doption. (R. at p. 134.) 

On April 12. 20 I I , Express Phone filed a M otion fo r 

Summary final Order. asking the FPSC to find its 

adoption o f the NewPhone ICA was va l id and to order 

AT & T to reinstate serv ice. (R. at p. 3 1. ) On .J uly 6, 

20 I I , the FPSC denied Express Phone's motion and 

adoption of the NewPhone I CA . (R. at p. 220.) Three 

weeks later. Express Phone requested a formal ad­

min istrati ve hearing pursuant to Fla. Sta t. ~ ~ 120.569 

and 120.57. regarding the denial o f i ts adoption o fthe 

N ewPho ne ICA. (R. at p. 235.) 

B. The FPSC Decision 

The FPSC held an evidentiary ht:ar ing on M ay 3. 

20 12. duri ng which it heard testi mony rrom both par­

ties and received 45 exhibi ts i nto the record . (R. at pp. 

357- 1489.) The record hows that Express Phone 

began accruing past dut: amounts in 2007 (R. at p. 

{'j 20 14 Thomson Reuters. 

Page 3 

12 72). and by March I . 20 12. had accrued a past due 

bn lnnce in excess o f $ 1.4 mill ion. (R. at p. 608.) The 

1·ecord also inc ludes testimony from L:x press Phone 

expert witness Don Wood, who ngreed that an inter­

connection agreement is a binding contract. (R. at pp. 

5-!3--!4.) 

On Ju ly 30. 20 12. the FPSC issued its Final Order 

on Express Phone's Notice o f Adoption. The FPSC 

found that Express Phone was bound by the 2006 ICA 

it entered w ith AT & T and that Express Phone was in 

.. material breach .. o f the ICA by l~1iling to pay .. its 

disputed amounts as required by the terms and condi­

tions rrhereofj."' (R. at 1575.) A ddi tional ly. the FPSC 

found that Express Pho ne's materia l breach .. render[ eel 

it] ineligi ble to adopt'. the Ne ,~ Phone ICA (or any 

other ICA) unti l its .. breach [ wasl remedied.'' (/d. ) The 

FPSC reasoned that a .. company bound by the tt:rms 

and conditions of its signed interconnection agreement 

shal l no t be allowed to adopt an altem ati ve interco n­

nection agreement i f the company is concurrently 

breaching its exist ing interconnection agreement' " 

(ld ) Express Phone now seeks review o f the FPSC's 

f-inal Order. A l l parties have filed briefs and on Sep­

tember I I . 20 13 the Court held oral arguments. in 

which all part ies parti cipated. 

II. STANDARD OF REVl EW 

Federal d istri ct courts have exclusive appellate 

j urisdiction to rev iew determinations made by the 

tate publ ic serv ice commi ss ions. See 47 U.S.C. ~ 

252(e)(6) . De novo review applies to a state comm is­

sion's interpretation o f the mea ning and impo rt of the 

Act. whi le the arbi trary and capr icious smndard or 
review a pplie~ to a ta te comm ission's appl ication o f 

the Act. See lfC! Telecomms. Corp. 1·. Bel/South 

Telecomms.. Inc.. I 12 17.Supp.2cl 1286 

(N.D .Fla.2000 ). Furthermore. to the ex tent the FCC 

has issued an interpretive decision implementing the 

Act. the FCC's decision is entitled to "Chevron " del~ 

crcnce. '' hich means that the decision is .. given con­

trol ling weight unbs [ it is] arbi trar:. capr ic ious. or 

mani fest!) contrary rn thl:! statute.'· Chevron USA. Inc. 

o Claim to Orig. US Gov. Works. 
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,._ .Varural Resources Defense Council. Inc .. 46 7 U.S. 

837. 844, 104 S.Ct. 2778.8 1 L.Ed .2d 694 (1984) : see 

also .·1 T & T Corp. v. Iowa Uriliries Bd. . 525 U.S. 366. 

384-87, 119 S.Ct. 72 1. 14 2 L.Ed.2d 835 ( 1999) (ap­

ply ing Che vron to FCC interpretations of the Act ). 

11 1. DISCUSS.I ON 

*4 Express Phone argues that the FPSC's deter­

mination that a CLEC mu st comply wi th a discri mi­

natory term in i ts ICA before it may remedy that dis­

crimination by adopting a more benefic ial ICA is 

conn·ary to~ 252( i) and* 5 1.809. (Doc. 2 1 ar pp. 

I 1- 17.) ln additio n. Express Phont: contends that the 

FPSC's ru l ing that a CLEC may not adopt a more 

preferable ICA unless it fi rst complies wi th discr im i­

natory terms in its exist ing ICA is arbitrary and ca­

pricious. (Doc. 21 at pp. 18- 21 .) AT & T and the 

FPSC counter that ICAs are binding agreements and a 

breaching party may not unilaterally adopt another 

ICA unt i l i t cures its breach o r the existing ICA. 

( Docs. 22 & 23.) 

A. DiscriminafOIJ' Term in Express Phone IC.-1 

Express Phone's posit ion is predicated on the no­

tion that the '·pay and dispute" provision o f its ICA is 

discriminatory pursuant to * 252(i). as compared to 

the " withhold and dispute" provision of the 

ewPhone ICA. (Doc. 2 1.) In argu ing that the latter 

ICA is more favorable. Express Phone po ints out that 

i t is at a distinct disadvantage against its competi tors 

\\'ho, l ike ewPhone. are able to \\'i thhold disputed 

amounts until their resol ution. (/d. at 14. 27 .) Express 

Phone argues that the "pay and eli pute" provision 

creates an incentive for AT & T to overbi ll it. while 

the "withhold and dispute" provision creates an in­

centi ve for AT & T to work with NewPhone to reso lve 

any outsranding disputes. (/d. at 14.) Express Phone 

also asserts that these incenti ves are not speculat ive 

because when AT &. T had a bi ll ing dispute with 

NewPhone. AT & T negotiated and reached agree­

ment wit h 1ewPhone. but refused to do the same 11·irh 

Express Phone. (/d. at 14 .) 
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In contrast. the FPSC argues that the an­

ti-discr imination provisions of the Act-i.e., * 25 1 (b) 

and (c) do not apply to negotiated agreements l ike 

the Express Phone ICA made pursuant to * 252(a)( I) 

because that section '·specifical ly provides that the 

nondiscrimination requirements or* 25 1 (b) and (c) do 

nor apply to ~ 252(a)( I ) negotiated interconnection 

agreements." (Doc . 22 at p. 18.) Section 252( a)( I) 

prov ides that " an [I LEC I may negotiate and enter into 

a binding agreement w ith the [CLECl without regard 

to the standards set forth in subst:ctions (b) and (c) of' 

cction 25 1.'. 47 lJ . . C. ~ 252(a){ I ). Section 252(i) 

merely provides that an ILEC shall make avai lable any 

interconnect ion agreement to any CLEC upon the 

same terms and conditions. -17 U.S.C. * 252(1). 

The fact that disparate terms may exist among 

various !CAs does not alone render an ICA with an 

unfavorable term discriminatory. Indeed, .. ·[e]qual 

terms and conditions' and ·nondiscri minatory access' 

do not mean identical agree ments.'' Nu Vox Comms., 

Inc. l '. f:'dgar, :'i I I F.Supp.2d 1198. 1209 

(N.D.J-' Ia.2007). The Act "does not requ ire that all 

in terconnection agreements be identica l." :l·fCI 

Telecomms. Corp. v. ,\ /ich. Hell Tel. Co .. 79 F.Supp.2d 

768. 776 (1: . D.rvl ich. 1999): see also Levine v. Be/1-

Sowh Corp.. 302 F.Supp.2d 1358. 1372 

(S.D.Fia.2004 ) (holding that it is not unreasonable to 

treat Louisiana customers diffe rently than customers 

from other states when Louisiana regulation req uires 

it) . Different agreements can contain di fferent types of 

burdens and benefi ts, as long as the benefits equal out 

the burdens. Vu Vox, 511 1:.Supp.2d at 1209 (ci ting 

Bei/Sourh Telecomms., Inc. \'. FCC. 469 F.3d I 052. 

1060 (D.C.l'i r. 2006)). This is particularl y so in light 

o f the FCC's "al l o r nothing·· rule, which limits a 

CLEC to adopting a state com mission-approved 

agreement in its entirety. rather than selected provi ­

sions rhereof . . p C.I·.R. ~ :'i i .X09(a). 

"'5 'I hu . e,·en though the NewPhone ICA's 

"\\'ithho ld and dispute" prov ision may have been more 

favorable than the 1-:xpress Phone ICA's "pay and 

(C. 20 I -I Thomson Reuters. to Claim to Orig. US Go". Works. 
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dispute·· provision. this difference alone does not ri st: 

to the level o f di scrimi nation contemplated by rhe Act. 

As AT & T points out. New Phone's affi liate. Digi tal 

Express. Inc .. itsel f has argued that the 1 ewPhone 

lCA is discriminatory wi th respect to its securi ty de­

posit provisions. (Doc. 23 at n. 14; see FPSC, Docket 

No. 120 169- T l' .) Even assuming the an­

ti-discr imination provisions of the Act did apply in 

thi s contex t and in light o f the pa rties' prior dispute 

regard ing the securi ty deposit provision of the Express 

Phone !CA. the balancing o r burdens and benefi ts 

between the Express Phone ICA and the NewPhone 

JCA militates against a determination that the " pay 

and dispute'· provision of the Express Phone I CA was 

discriminatory. 

/3. Binding Na!Ure ofiCA 's 

Express Phone next asserts that the FPSC's de­

termination that it must fi rst cure i ts breach by com­

plying w ith the .. pay and dispute" provision of its 

e.x isting ICA before it can adopt another ICA .. creates 

a regulatory 'Catch 22.' ,. (Doc. 2 1 at p. 17.) Speci fi­

cally. the crux of Express Phone's argument is that its 

abil ity to adopt a preferential ICA is the specifi c stat­

utory remedy provided for the al leged discrimination 

it experienced. (!d.) On the odter hand, the FPSC and 

AT & T argue that the Act does not permit Express 

Phone to uni laterally cance l its existing I C A and adopt 

another one while in breach. as !CAs are binding 

agreements. (Doc. 22 at p. 16; Doc. 23 at p. I 5.) 

Having already addressed the discrimination issue. 

above, this Co urt rej ects Express Phone's argument 

that the FPSC' order .. authorizes and institutionalizes 

the ver; discrimination that § 252(i) and Rule 5 1.809 

were designed to prevent. .. (Doc. 2 I at p. l 7. ) 

Once an imerconnection agreement is approved 

by the state commiss ion. the Act requires the part ies to 

abide by its terms. See l'erizon Md. Inc. \'. Clnbal 

S APs. Inc .. 37 7 F.3d 355 . 36-1 (-h h Cir.2004 ): 

Fernandes v. Manugisris .·ltlanra. Inc .. 5&2 S. E.2d 

499.502 (Ga.Ct.App.2003) (''Where the language o f 

the contract is plain and unambiguous. no construction 

Page 5 

is required or perm iss ible and the terms of the contract 

must be given an interpretation o f ordinary signifi ­

cance."): .\ledical Crr. 1/.:alrh Plan ,., Brick. 572 So.2d 

5.J X. 51 I (Fla. I st DCA 1990) ( " A party is bound by. 

and a court is powerless to rewTite, the clear and un­

ambiguous terms o f a voluntary con tract.") (ci tation 

om itted). Moreover. a party is boLmcl by a contnlct 

prov ision. even if i t is so mehow perce ived to be harsh 

or un fair. See Ben)'''· lim·elers Ins. Co .. 64 Ga.App. 

727, 14 S.E.2d 196.202 (Ga.Ct.App. l 99 ! ); Applica 

Inc. v .• Vewrech Elecrronics Indus .. Inc., 980 So.2d 

1194, 1194 (Fla. 3d DCA 2009). 

The Express Phone ICA was vo luntar ily entered 

into by the parties aticr negotiation and subsequently 

approved by the FPSC. (R. at l , 35. 31- 32, 35, 1257. 

1259.) Accord ingly, it is a '·b ind ing agreement'" pur­

suant to ~ 252(n)( I). See McLeod USA 

Telecommunic'ns Se!TS., Inc. v. Iowa Utils. Bd. , 550 

F.Su pp.2d 1006. 1029 (S.D.Jowa 2006 ). The Court 

notes that Express Phone itse l f conceded that an ICA 

is a binding contract. (R. at pp. 543- 44.) As the FPSC 

appropriately determi ned. Express Phone's fail ure to 

pay the disputed amounts to AT & T 1\'iiS a mater ial 

breach o r i ts !CA. 

C. Concurrent Breach Precludes ,.Jdoplion 

*6 A gain re ly ing on ~ 252(i), F.xprcss Phone ar­

gues that it is enti tled to upgrade its existing !CA at 

any time and for whatever reason, since that section of 

the Act entitles all CLECs to .. most favored nat ion .. 

stat us. (Doc. 24 at p. 2). Notab ly. and relevant to the 

FPSC's Final Order. Express Phone extends the rare­

going logic to a silllat ion in which a CLEC is con­

current ly in breach o f i ts existing lCA while seeking 

adoption ol' another I CA. (See. e.g., Docs. 21 & 24.) 

As discussed above. the Express Phone ICA is a 

binding agreement and ~ 252(i) does not relieve a 

parry thereunder from its obligations, particularly 

when that parry is in breach. 

In determin ing the meaning of~ 252( i ). the sec­

tion must be read in light o f the structure and intent of 

~;; 20 14 Thomson Reuters. No C laim to Orig. US Gov. Works. 
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the Act. See Global .\'A Ps. Inc. r. f'eri:on \ 'e1r Eng­

land, Inc .. 396 F. 3d 16. 2~ (I st Cir.2005). cert. denied. 

544 U.S. !061. 125 S.Ct. 2.522. 161 l .. f~cl.2d 11 10 

(2005). In Global N.·IPs. a case involving a§ 252(b) 

interconnection agreement arbitration order. Global 

NAPs. the CLEC. argued that beca use 9 252( i } does 

not expressly state when and under what circum­

stances the lLEC must make interconnection agree­

ments ava ilable to other competitors. i t was free to opt 

into an alterna tive agree ment at any ti me it chooses. 

Jd at 24. The co urt disagreed. finding that the CLEC's 

reading bro ught ~ 252(i) in din~c l conllict with, and in 

important aspects negated. provis ions o f § 25 1 (b) and 

(c) of the Act. /d. at 2~-26 . The court affirmed the 

stare comm ission's determination that ~ 2.52( i) could 

not be read to allow Global N APs to avo id the terms o f 

the binding arbitration order by opting into an imer­

connection agreement which had been avai lable to it 

throughout the entire per iod of negotia tion and arbi­

tration. /d. at 28. 

While this Co urt notes that the Express Phone 

ICA was not subject to arbitration. the reasoning ad­

vanced by the First Circuit in Global NAPs is none­

theless persuasive. The NewPhone ICA was available 

for adoption at the time Express Phone entered into its 

I CA with AT & T in 2006. but Express Phone ne­

glected to adopt the NewPhone ICA at that time. (See 

R. at pp. 421 :9-4 2 3:2~ .) Instead. Express Phone 

waited to seek adoption of the ewPhone ICA unti l it 

was in breach of its existing ICA, which was near ly 

one year away from its expira tion. Even i f the "pay 

and dispute'' provision in the Express Phone ICA was 

discriminatory as compared to the NewPhone ICA 's 

"withhold and dispute" provision. this would not en­

ti tle Express Phone 10 adopt the NewPhone I Cl\ in the 

manner it sought (i.e .. while in materia l breach). Ac­

cordingly. the FPSC proper ly held that adoption of 

another ICA i s prec luded during a party' concurrent 

breach of an ex isting ICA. 

D. Final Order as ArbilrC/1~\ · and Capricious 

Next Express Phone asse11s that the FPSC's de-

Page 6 

termination that it would be bad public pol icy to 

permit Express Phone to adopt the NewPhone ICA 

unti l it Cttred its breach of the ex isting ICA is arbitrary 

and capric ious. (Doc. 21 at pp. 18 22.) The arbitrary 

and capr ic ious standard is exceedingly defe renrial. 

and the Court is not authorized to substitute its j udg­

ment for the FPSC's as lung as the FPSC's conclusions 

are rational. See P11h. Serv. Tel. Co. \'. Ga. 1'11b. SeiT. 

Comm'n. 40-l F. 1\pp'x. -1 39. -141 (II th Ci r.20 I 0); 

:i!lanto (}os I ig/11 Co. , .. Fed Energy Reg11lat01y 

Comm. ·n. I ,10 F.3d 1392. 1397 (I I th Cir. l 998) (con­

cl uding that an agency's findings wi ll be overturned 

only if i t is shown that there is " no rational connection 

between the facts and the cho ice made, .. or i f the de­

cis ion was not based on considerarion of "relevant 

factors" or "there has been a clear error ofjudgment"). 

*7 After rev iew o f the record. the Court finds 

there is sufficiem evidence establ ishing the FPSC's 

reasoned basis fo r denying Express Phone's adoption 

o f the N ewPhone ICI\ . The FPSC enforced the " pay 

and dispute" provision of the Express Phone ICA as it 

had done for numerous prior other interconnection 

agreements nnd as other state commissions have done 

as wel l. ( R. at pp. 650- 53 , 1295- 96. 1298. 1305-06, 

1323.) See. e.g.. In re: Complaint and petilion for 

relief againsl Life Connex Telecom. LLC.fkia Swi[lel, 

LL C by Bel/South Telecomm11nic'ns. inc. d/b/a AT & 

T Fla . 20 10 Fla. PUC L EX IS 5 15, * II. 15- 16 (20 10) 

(Order No. PSC- 1 0 0457- PCO- TP); In re: Request 

for emergency relief and complaint of FLA TEL, Inc. 

againsr Bei/Sourh Telecommunic'ns, Inc. d/bla AT & T 

Fla. to resolve imerconnection dispwe. 20 12 Fla. PUC 

LEX IS 50, * I 0 (20 12) (Order No. 

PSC- 12·-0085- FOF·-TP). The FPSC's rej ection of 

Express Phone's adoption as contrary to the public 

interest was not w itho uT consideration of relevant facts 

or the resulr of a c lear error in judgment. Accordingly. 

the FPSC's j usti ficat ion and reasoning for the deci­

sions in its Final Order arc nor arbitrary ancl capri­

cious. 

IV. COr CLUSIO I 

£) 20 14 Thomson Reuters. No Claim to Orig. US CJov. Works. 
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T he FPSC correctly concluded that interconnec­

tion agreements \ o l un taril~ negotiated pursuant to * 
252(a)( I ) arc binding on the panics to those agree­

ments. and that Express Phone was bound by the terms 

of its 2006 interconnection agreement with AT & T. 

such that Express Phone cou ld no t adopt a new in­

terconnection agreement (e.g .• the NewPhone ICA) 

while concurrently in breach of it s e:-;isting agreement 

with AT & T. As such. the FPSC's f inal Order is 

affirmed. 

Since the FPSC determined that Express Phone 

was in mater ial breach o f its ICA dur ing all relevant 

times and its Final Order is l imited to the conte:-; t of an 

adoption during a concurrent breach by the adopting 

party. this Court's decision does not address adoption 

where there is no breach and should not be vie wed in 

that l ight. 

Accordingly, it is her..:by 

ORDERED A D ADJ UDGED: 

The Final Order or the Florida Publ ic Serv ice 

Commission is AFFIRM ED. 

DO E .-\ NO ORDERED. 

1 .D.Fia .. 20 1J. 

Express Phone Service Inc. v. Florida Public crvice 

Com'n 

Sl ip Copy. 20 I J WL 6536748 (N.D.Fia.J 

E D OF DOC lJMJ-: ' I 

C 20 14 l hom on Reuters. o Claim to Orig. US Go\ . WorJ.. s. 
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[;\/THE UNITED ST/\ TES DISTRJCT COURT 
FOR THE EASTERN DLSTRJCT OF NORTH CAROLINA 

WESTERN DIV1SION 
No. 5: l 0-C V -466-BO 

DPI TELECOl\TNECT, L.L.C., ) 
Plaintiff, ) 

) 
V. ) ORDER 

) 
EDWARDS. FINLEY, JR .• Cha irman, ) 
North Carolina Urilities Commission; ) 
WILLIAM T. CULPEPPER, III , ) 
Commissioner, North Carolina Utili ties ) 
Commission; LORINZO L. JOYNER, ) 
Commissioner, North Carolina Ut ililies ) 
Commission; DRY AN E. BEATTY, ) 
Commissioner, Norrh Carolina Utilities ) 
Commission; SUSAN W. RABON, ) 
Commissioner, .North Car olina Utilities ) 
Commission; TONOLA D. BROWN- ) 
BLAND, Commissioner, North Carolina ) 
Util ities Commission; LUCY T. ALLEN. ) 
Commissioner, North Carolina Utili ties ) 
Comm ission; BELL SOUTH ) 
TELECOMM UNICATIONS. INC., do ing ) 
business as 1\T&T NORTH CAROLINA; ) 

Defendants. ) 

Th is matter is before the Court on Plain ti ffs Motion fo r Summary Judgment [DE 41 ]. 

For the follow ing reasons, Plaintifrs \t!otion is DEN IED and Slllnmary judgment is entered for 

Defendants. Because the Court here decides the dispositive Motion, Defendant's Motion fo r 

Decision un the Briefs (DE 73]. Plai ntiff' s Motion for Oral/\rgument on Summary Judgment 

[DE 56), Motion to Abate Pending Related Action by the North Carol ina Utilities Commission 

(DC 57], and Opposed Motion fo r Oral Argument on Summary Judgment (DE 74] are DENIED 

Case 5:10-cv-00466-80 Document 88 Filed 02/21/ '...2 ?age 1 of 7 
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as MOOT. In !tght of Judge Louise \V . Flanagan's Order of January 19, 2012 in dPi 

Teleconnect, L. L.C. , v. Bell South Telecomms .. L.L.C., No. 5:1\ -CV-576-FL, Plaintifrs Motion 

to Consolidate Cases [DE 77) is also DENIED as MOOT. 

BACKGROUND 

This is an action fo r declaratory judgment to determine whether the North Carolina 

Utilities Commission ("NCUC") erred in determining how promotional credits should be 

calculated for resale services that Defendant l::le ll South TekcoiT'.munications, Inc.('"/\ T &T 

?\orth Carolina"), so ld to dP i pursuant to the requirements of the Telecommunications Act of 

1996 ("the 1\ct"). See 47 C.S .C. §§ 251 (e)(4); 252(d)(3) (1999). dPi filed a complaint with the 

NCUC seeking a detenn ination tl;at it is entitled to recovery of promotional credits from AT&T 

Nonh Caroli na pursuant to the parties' inte rconnection agreements ("'IC/\s"). follov.ring an 

evidentiary hearing and oral arguments, the NCUC issued an order on October I, 20 I 0 roE 39-

16}, fi nding that dPi is entit led to credits for the promotions from 2003 through mid-2007 and 

that the promotional credits must retlect an adjustment of both the retail rate and the 

corresponding wholesale discount that 2pplies for services so ld to reselkrs. dPi now seeks 

declaratory relief from the ·cue decision. 

dPi argues that it is entitled to the ful l value of AT&T North Carolina's casllback 

promot ion because AT&T Nonh Carol ina cartnot disc riminate against competitive local 

exchange carriers ("'CLECs' ') as against retail customers-()therwise, AT&T Nonh Carolina could 

price CLECs uut uf the market and defeat the purpose of the Act. AT&T Nonh Carolina argues 

that dPi is only entitled to credits in the amount of the retail cashback arnowll, less the perce ntage 

discount (21 .5%) offered to reselh:rs -this preserves the discount to rcselle rs, and gi ves them the 

""benefit" of the promotion without givir.g the actual cash or gift of the promoti on to retail 

Case 5:10-cv-00466-BO Docu111enr 88 Filec! 02/21/12 Page 2 of 7 
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customers. This Court's ruling is guided by the Court of Appeals for the Fourth Circuit' s 

decision in Bel/South Te!ecomms., Inc. v. Sanford. 494 F.Jd 439, 447 (4th Cir. 2007). Because 

the NCUC properly determined the method for calculating promotional cred its, summary 

judgment is granted for Defendants. 

DISCUSSION 

Standard of Review 

TI1is Court reviews actions of state commissions taken under 47 U.S.C. §§ 25 I and 252 

de novo to determine whether they conform with the requirements of those sections. !d. 

However, the order of the state commission reflects "a body of experience and informed 

judgment to which courts ... may properly resort for guidance." Skidmore v. Swift & Co., 323 U.S. 

134, 140 (1944). The NCUC proceedings invol ved initial pleadings, discovery, pre-fi led 

testimony, evidentiary hearings, and the submission of written briefs. The NCUC issued a 

recommended order, allowed the parties to file exceptions, and then issued a final order with 

addi tional explanation. Although Defendants contend that the correct way to calculate the 

arnount of promotional credits is predominantly a factual issue and entitled to "substantial 

evidence" review, this Court disagrees. Determining the proper method of calculat ion requires 

interpretation of the Act and of Fourth Circuit precedent, and as such it requires the application 

of taw to fac t. Therefore, this Court will apply de novo review with appropri ate Skidmore 

deference to the NCUC's special role in the regulatory sc heme. See Sm?ford, 494 r.Jd ar 447-49. 

Summary judgment is appropriate when no genuine issue of material fact exists and the 

moving parry is entitled to judgment as a mat1er of law. Anderson v. Liberty Lobby, Inc. , 477 

U.S. 242, 247 (1986); Fed. R. Civ. P. 56. Here, all the parties concede that no genuine issue of 

material fact exists; !hey dispute only mal1ers of law. 

Case 5:10-cv-00466-80 Document 88 Filed 02121/12 Page 3 of 7 
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I. The Tclccornmunicutions Act of 1996 

The Telecommunications /\ct of 1996 introduced a competitive regime for local 

telecommunications services, wh ich had previously been provided primarily by regional 

telecommunicati ons monopo lies. To encourage vibrant competition, the Act requires incumbent 

local exchange carriers (" ILECs"), such as AT&T North Carolina, to enter into interconnection 

agreements ("ICAs'') wi th competitive local exchange carriers ("CLECs"), such as dPi. These 

agreements establish rates, terms, and conditions under which lLECs provide their competitors 

with interconnection with the incumbent's network and telecommunications services at 

wholesale rates. for competitors to resell at retail. The statute sets the pricing standards for resale 

services. 

2. Ca lculating the Value of Promotional Cred it s 

The Act requires that ILECs provide telecommunications services to CLECs at wholesale 

price--<.lefined as the retail rate for that service less "avoided retail costs." 47 U.S .C. § 252 (d)t3); 

47 C.f.R. § 51.607. However, this "avoided retai l costs" ti gure is not an individualized 

detennination that actually reflects the costs avoided on each transaction. Such a scheme woul d 

be cumbersome and inadministrable. Foreseeing this fac t, the FCC regulations provide Lhat each 

state commission may use a single unifonn discount rate for detennining wholesale prices, 

noting that such a rate "is si mple to apply, and avoids the need to al locate costs among services." 

Local Competition Order ,!916. The NCUC set AT&T North Caro! ina' s discount rate a! 2 1.5~/o 

for the residential services at issue h~!re on December 23, 1996. 1 In other words. if AT&T North 

Carolina sel ls a service to its residential relili! customers for $I 00 a month, it must sell Ll-Je same 

1 In the Moller of Petition of AT&T Communications of the Sowhern Stores. Inc. For 
Arbitration of Interconnection with Be!ISouth Telecommun ications. Inc., Docket No. P-140, Sub. 
50 at 43. 
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service to dPi and other resellers for $78.50. 

When AT&T North Carolina oflers promotions to artract potenti :~l retail customers, and 

those promotions are available at retail fo r more than 90 days, AT&T North Carol ina must also 

offer a promotional benefit to rcscllers, like dPi, who purchase services subject to the promotion. 

47 C.F.R. § 51.6 I 3 (a)(2); Sanford, 494 F.3d at 442 (holding that promotional offerings that 

exceed 90 days "have the effect of changing the actual retail rate to which a wholesale 

requirement or discount must be applied."). When these promotions take the fonn of a cashback 

benefit, rcscllers are typically afforded a credit, which is applied against the amounts the reseller 

owes to AT&T North Carolina. 

In Sanford, the Fourth Circuit reviewed the NCUC's order of June 3, 2005 2
, noti ng that 

"while the value of a promotion must be facto red into the retail rate for the purposes of 

detennining a \Vholesale rate for would-be competitors, the promotion itself need not be provided 

to would-be competitors." Sanford, 494 F.3d at443 . Rather, the order requires that " the price 

lowering impact of any such 90-day-plus promotions on the real tariff or re tail list price be 

detem1ined and that the bencftt of such a reduction be passed on to resellers by applying the 

wholesale discount tu the lower actual retail price." /d. at 443-44 (emphasis added). The Fourth 

Circui t noted that promotions offered for more than 90 days result in a promot ional rate that 

''becomes the 'real' retail rate avai lable in the marketplace." fd at 447. 

dPi contends that it is entitled to the full face value of the cash back amount (DE 1 at 

5]. AT&T Nort11 Carolina contends that it owes dPi credits for the value of the cash back ~-unount 

1/n re fmplementation ofSession Law 2003-91. Senate Bi/18/ .J Tilled '·An Act to Clarify 
the Law Regarding Compe!i!ive and Deregulated Offerings ofTelecommumc.:alions S~:rvic!!s," 

1.C. Uti lities Comm'n, Docket ~o. P-1 00, Sub 72b (June 5, 2005) (Order Clarifying Ruling on 
Promotions a11d Denying Motions for Reconsideration and Stay). 

Case 5:10-cv-00466-BO Documem 88 F1led 02/2lil2 Page 5 of 7 
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reduced by the 21.5% wholesale discount [DE 39-1 0 at 201. The NCUC adopted AT&T North 

Carolina 's method of calculating the val ue of the promotional credits. AT&T North Carolina's 

method properly makes wholesale discount adjustments to both relevant rates, as dictated by the 

statute. dPi original ly paid the standard retail rate less the wholesale discount. After the Sanford 

decision, it is clear that dPi should have paid the promotional rnte less the wholesale discount. 

As noted by the NCUC, the difference bl.!tween these two figures accura tely re t1ccts the value of 

the credits due to dPi. Th is figure ca.n alternat ively be c:.llculatcd by reducing the cashback 

amount by the 21.5% wholesak discount, as AT&T North Carol ina suggests. 

When the NCUC conside red the appropriate method for calculating promotion credits, 

dl'i had already paid AT&T North Carolina for the services-using AT&T North Carolina's 

standard retail rate less the wholesale discount of 21.5% for resident ial services. Following the 

reasoning of Sanford, dPi is enti tled only to the difference betwee n the rate that it originall y paid 

and the rate that it should have paid to AT&T North Carolina. The rate that it should have been 

charged is the promotional rate available to retail customers less the wholesale discount for 

residential services, or 2 1.5%. 

dPi suggests that this method produces anomalous results because, in the case where the 

cashback amount exceeds the monthly retail price, the "price" to the retail customer in a given 

month is a negative nwnber. AT&T North Carolina has, therefore, effectively "paid" the retail 

customer that negative price during the month of service in which the cashback benefit is 

received. dPi argues that this cannot be the correct result because the Act di ctates that the 

wholesale price must always be less than the retai l price. However, dPi misapprehends the Act's 

mandate. As noted by the FCC in the Local Compelilion Order, ' 'short- tenn promotional prices 

do not constitute re tail rates to r lhe underlying services and arc thus not subject to the wholesale 

Case s·lO-cv-00466-80 Document 88 Filed 0212:!. /12 Pnge 6 of 7 
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rate obligation." ,1949. Such shon-term rates are exempted from the ILEC's resale obligation so 

long as the rate is "in effect for no more than 90 days." 4 7 C.r .R. § 51.6 13(a)(2). Even if dPi 's 

anom::1ly should occur, the efTect of a cashback amount greater than the monthly retail price is 

appropriate and permitted for a period of90 days or less, after which any continuing distortion 

could be remedied by additional promotional credits. 

CONCLUSION 

for the foregoing reasons, Plaintiff's Motion for Summary Judgment is DENIED and 

summary judgment is entered for Defendants. Because the Court here decides the disposi ti ve 

Motion, Defendant's Motion for Decision on the J3riefs [DE 731, Plaintiffs Motion for Oral 

Argument on Summary Judgment [DE 56]. ~1otion to Abate Pendi ng Related Acti on by the 

Nonh Carolina Utilities Commission roE 57], and Opposed Motion for Oral Argument on 

Summary Judgment [DE 74] are DENIED as MOOT. In light of Judge Louise W. flanagan's 

Order of January 19,2012 in dPi Teleconnecl, L.L.C., v. Bell South Telecomms., L.L.C., No. 

5:1 1-CV-576-FL, Plaintiff's Motion to Consolidate Cases [DE 77] is also DENIED as MOOT. 

The Clerk is DIRECTED to enter summary judgment for Defendants. 

SO ORDERED, this the t_j_ day of February, 2012. 

UN ITED STATES DISTRIC 
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STATE OF NORTH CAROLINA 
UTILITIES COMMISSION 

RALEIGH 

DOCKET NO. P-836, SUB 5 
DOCKET NO. P-908, SUB 2 
DOC KET NO. P-1272, SUB 1 
DOCKET NO. P-1415, SUB 2 
DOCKET NO. P-1439, SUB 2 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
BeiiSouth Telecommunicat ions, Inc., d/b/a 
AT&T Southeast, d/b/a AT&T North 
Carolina, 

Complainant 

V . 

dPi Teleconnect, LLC, Image Access, Inc., 
d/b/a NewPhone, Affordable Phone 
Services, Inc. , BLC Management, LLC, d/b/a 
Ang les Communications Solutions, and 
Li feConnex Telecom, Inc. , f/k/a Swiftel , 

Respondents 

ORDER RESOLVING CR EDIT 
CALCULATION DISPUTE 

HEARD IN: Commission Hearing Room 211 5, Dobbs. BUJid1ng, Raleigh, North 
Carolina, on Apnl 15, 201 1 

BEFORE: Commissioner William T. Culpepper, Il l, Presiding: Chairman Edward S. 
Finley, Jr.; and Commissioners Lorinzo L. Joyner, Bryan E. Beatty, Susan 
Warren Rabon, and ToNola D. Brown-Bland 

APPEARANCES: 

For Bei!South Telecommunications, Inc., d/b/a AT&T Southeast, d/b/a AT&T 
North Carol ina: 

Patrick W. Turner, AT&T North Carolina, 1600 Williams Street, Suite 5200. 
Columbia, South Carolina 29201 

Dwight Allen, Allen Law Offices, PLLC. 1514 Glenwood Avenue, Suite 
260. Raleigh, North Carolina 27608 

Exhibi t 5 
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For the Using and Consuming Public: 

Lucy E. Edmondson, Staff Attorney, Public Staff - North Carolina Utilities 
Commission, 4326 Mail Service Center, Raleigh, North Carolina 
27699-4326 

For dPi Teleconnect, LLC, Image Access , Inc , d/b/a NewPhone, Affordable 
Phone Services. Inc., and BLC Management, LLC d/b/a Angles Communications 
Services: 

Ralph McDonald, Bailey & Dixon, LLP, Post Office Box 1351, Raleigh, 
North Carolina 27602-1351 

For dPi Teleconnect, LLC: 

Christopher Malish, Malish & Cowan, PLLC , 1403 West Sixth Street, 
Austin, Texas 78703 

For Image Access. Inc. d/b/a NewPhone: 

Paul Guarisco. Phelps Dunbar, LLP, II City Plaza. 400 Convention Street. 
Suite 1100, Baton Rouge, Louisiana 70821 

For Affordable Phone Serv1ces, Inc . and BLC Management, LLC, d/b/a Angles 
Communications Solutions 

Henry Walker, Brantley Arant Boult Cummings, LLP, 1600 Division Street, 
Suite 700, Nashville, Tennessee 37203 

BY THE COMMISSION: On January 8, 2010, BeiiSouth Telecommunications, 
Inc. , d/b/a AT&T Southeast , d/b/a AT&T North Carolina (AT&T or Complainant) filed in 
separate dockets complaints and petitions for re lief against dPi Teleconnect, LLC (dPi), 
Image Access , Inc., d/b/a NewPhone (NewPhone). Affordable Phone Services, Inc. 
(Affordable Phone), and BLC Management. LLC, d/b/a Angles Communications 
Serv1ces (Angles) (collectively Respondents or Resellers). requesting that the 
Commission resolve outstand ing billing disputes that exist between Complainant and 
Respondents, determine the amount that each Respondent owes Complainant under its 
respective interconnection agreement with AT&T, and require each Respondent to pay 
the amount to Complainant. 

On February 25, 2010, Responden ts dPi, NewPhone, Affordable Phone and 
Ang les each filed defensive pleadings to AT&T's comp laints . On April 9, 2010, 
Complainant f1 led responses to each of the defensive pleadings On April 30, 2010, 
Respondents dPi, NewPnone, Affordable Phone and Angles each filed reply pleadings 
to Complainant's Apri l 9, 2010, respons1ve pleadings. 

2 



Case 9:13-cv-80766-DMM Document 28-5 Entered on FLSD Docket 02/11/2014 Page 11 of 23 

On May 14, 2010, the Respondents and Complainant filed a Joint Motion on 
Procedural Issues in which the parties requested that the Commission hold all other 
pending motions in abeyance and convene a consolidated proceeding (Consolidated 
Phase) to which the Complainants and all Respondents are parties to resolve the 
fo llowing issues: how credits to resellers for the Cashback and Line Connection Charge 
Waiver (LCCW) promotions should be calculated; and whether the Word-of-Mouth 
promotion is available for resale and, if so. how the credits to resellers for the 
Word-of-Mouth promotion should be calculated. This Joint Motion was granted by 
Commission Order issued May 20, 2010. 

On July 23, 2010, Compla inant filed stipulations entered into by Complainant and 
Respondents for the Consol idated Phase. On August 3, 2010, the Commission issued 
its Order Allowing Intervention by LifeConnex Telecom, LLC, f/kla Swiftel (LifeC onnex), 
in the Consolidaled Proceeding. 

On August 27, 2010, Complainant prefiled the direct testimony and exh ibits of 
William E. Taylor, and Respondents prefiled the direct testimonies and exhibits of 
Joseph Gillan and Christopher C. Klein. On October 1, 2010, Complainant filed the 
rebuttal testimony of William E. Tay lor, and Respondents filed the rebuttal testimonies 
of Joseph Gillan and Christopher C. Klein. 

On February 8, 2011 . the Commission issued its Order Scheduling Hearing. On 
Apri l 11, 2011, dPi fi led Objections to and Mot ion to Strike Portions of Dr. William 
Taylor's Testimony. On April 13, 2011, Complainant fi led a Response to Motion to 
Strike. The malter came on for hearing as scheduled on April 15. 2011 . dPi 's motion to 
strike was denied from the bench by Presiding Commissioner Culpepper. 

WHEREUPON, based upon the foregoing and the entire record in this matter, the 
Commission makes the following 

FINDINGS OF FACT 

1. This matter is properly before the Commission on the Complaint of AT&T, 
and the Commission has jurisdict ion over the parties in this Consolidated Phase and 
over the subject matter of the issues ra1sed in this proceeding. 

2. Pursuant to federal law, the Commission has previously reviewed avoided 
cost studies presented to the Commiss ion and found a uniform discount rate of 21.5% 
to be just and reasonable for the residential services at issue in this Consolidated 
Phase 

3. AT& T s two-step process for determining credits that a reseller is enti tled 
to rece1ve when a telecommun ications service which is subject to a retail cashback 
promotion is sold appropriately applies the Commisston-approved 21 .5% discount to the 
promotional price of the service and is therefore reasonable, in compliance with 
applicable laws, and otherwise appropriate. 

3 
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4. The alter·native proposals offered by the Respondents in this matter 
overstate the avoided cost estimate, which distorts the 21. 5% discount rate set by the 
Commission and thus understates the wholesale prices that the Resellers are required 
to pay. 

5. In comparing retail prices to wholesale prices, it is appropriate to consider 
the prices over a reasonable period of time, which is consistent with how customers 
subscribe to services. 

6. AT& T's process of providing a discounted credi t to Resellers for the 
LCCW results in both the retail customer and the wholesale customer paying a net 
amount of zero for the line connection charge, which is the appropriate result. 

7. The Word-of-Mouth promotion is a marketing effort that is not required to 
be made available for resale . 

DISCUSSION OF EVIDENCE AND CONCLUSION S 

Federal law provides that prices for resold telecommunications services shall be 
set on the basis of retail rates charged to subscribers fo r the service requested, 
excluding the portion thereof attributable to costs that are avoided when an incumbent 
local exchange carrier (" ILEC") li ke AT&T provides a service on a who lesa le basis 
rather than on a retail basis. 1 In 1996, the Commission used cost stud ies and other 
evidence presented in a contested proceeding to determine the aggregate amount of 
"avoided costs" associated with AT& T's retail services. The Commission then divided 
that aggregate "avoided cost" figure by the aggregate revenue generated by those 
services to determine the uniform resale discount rate of 21 .5% for the residential 
services at issue in this docket. See Recommended Arbitration Order, In the Matter of 
Petition of AT&T Communications of the Southern States, Inc. for Arbitration of 
Interconnection with Bell South Telecommunications, Inc., Docket No. P-140, Sub 50 at 
43 (December 23, 1996); Order Ru ling on Objections, Comments, Unresolved Issues, 
and Composite Agreement, In the Matter of Petition of AT&T Communications of the 
Southern States, Inc. for Arbitration of Interconnection with BeiiSouth 
Telecommunications, Inc., Docket No. P-140, Sub 50 (Apri l 11, 1 997). The issues in 
this Consolidated Phase involve: how credits to resellers for the Cashback and LCCW 
promotions should be calculated; and whether the Word-of-Mouth promotion is available 
for resa le and, if so, how the credits to resellers for the Word-of-Mouth promot1on should 
be calculated. 

A. CASHBACK PROMOTIONS 

AT&T uses the fol lowing two-step process to sell a telecommunications service 
that is subject to a retail cashback promotion to Resellers at wholesa le: (1) a Reseller 
orders the requested telecommunications service and is billed the standard wholesale 
price of the serv1ce (wh1ch ;s the standard retail price of the service discounted by the 

I 47 u S.C. 252(d)(3) 
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21 .5% resale discount rate established by the Commission); and (2) the Reseller 
requests a cashback promotional credit which, if verified as valid by AT&T, results in the 
Reseller receiving a bill credit in the amount of the face value of the retail cashback 
benefit discounted by the 21 .5% resale discount rate established by the Commission. 
(See Stipulations for Consolidated Phase at ~117-9 ; Taylor Direct, Tr. at 29-30). To 
illustrate AT& T's method, assume a promotion that provides qualifying retail customers 
a one-time $50 cashback benefit when they purchase a service with a monthly price of 
$80. The effect ive price for the serv ice to the retai l customer is $30 ($80 standard price 
less $50 cashback) for the month that the customer receives the promot ional cashback 
benefit. The same service is available for purchase by a Reseller at a monthly price of 
$62.80 ($80 discounted by 21 .5%). If the Reseller also qualifies to purchase the 
promotion for resale, AT&T gives the Reseller a $39.25 ($50 discounted by 21 .5%) 
promotional cashback credit. This results in the Reseller paying an effective price of 
$23.55 ($62.80 less $39.25) for the month that the Reseller receives the cashback 
credit, which amount is 21.5% less than the $30 price to the retail customer for the 
cashback month. 

In this proceeding, the Resellers have contended that AT& T's two-step method is 
impermissible, does not appropnately apply the Commission approved discount and 
improperly calculates the credit that the Resellers are due to the Resellers' 
disadvantage. For the reasons explained below, the Commission concludes that AT&T's 
previously described two-step method complies with applicable law and appropriately 
applies the Commission-approved 21.5% resale discount percentage to the reta il rate of 
the promotion-qualifying service. 

In its Local Competition Order, 2 the FCC anticipated that state commissions 
would implement the "avoided cost" requirements of Section 252(d)(3) by adopting 
resale discount percentage rates like the 21.5% rate previously established. The FCC 
explained that, when avoided costs are determined in this manner, state commissions 
"may then calculate the portion of a retail price that is attributable to avoided costs by 
multiplying the retail price by the discount rate .' See Local Competition Order at 11 908. 
The FCC went on to explain that when a promotional offering is available for more than 
90 days (as is the case with the promotions at issue in thi s Consolidated Phase), the 
"promotional price ceases to be short-term and must therefore be trea ted as a retail 
ra te for an underly ing service." /d. at ~~949-50 (emphasis added). As the example 
illustrated above demonstrates, in AT&Ts two step method, AT&T multipl ies the retail 
rate when a reseller qualifies to purchase the promotion by the discount price to 
determine the wholesale price (i .e., the retail rate minus the avoided costs ) that the 
telecommunications product is made available to Respondents. The Commission 
therefore concludes that AT& T's two-step method descnbed above is appropriate 

2 Implementation of the Local Competition Provisions in /he Telecommunications Act of 1996. FCC 
Docket No. 96·98 , First Report and Order, 11 FCC Red 15499, (1996)(Local Competition Order). 
subsequent history omitted. In this Order, the FCC concluded that it was "especially imponant to 
promulgate national rules for use by state commissions in setting wholesale rates" that will "produce 
results tl1a t satisfy the intent of the 1996 Act." and it stated that "[t]he rules we adopt and the 
determinations we make in this area are crafted to achieve these purposes: /d. at ~907 
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because 1t correctly applies the 21 .5% resale discount rate to the retail rate, i e., the 
promotional price, for the underlying service. 

The Fourth Circu it's decision 1n Bel/South Telecom, Inc. v Sanford, 494 F.3d 439 
{41

h Cir.) 2007, supports the Commission's decision. In Sanford, the Fourth Circuit 
concluded that the Commission "correctly ruled that 'long-term promotional offerings 
offered to customers in the marketplace for a period of time exceeding 90 days have the 
effect of changing the actual retail rate to which a wholesale requirement or discount 
must be applied."'3 Noting the FCC's finding that a promotion or discount offered for 
more than 90 days became part of a retail rate that had to be offered to competing 
LECs, the Fourth Circuit affirmed the conclusion "that when such incentives (like 
cashback or gift cards] are offered, the nominal tariff (the charge that appears on the 
subscriber's bill) is not the 'retail rate charged to subscribers' under §252(d)(3) because 
the nominal tariff does not reflect the value of the incentives."4 The Fourth Circuit then 
provided the following example to expla in its decision: 

Suppose BeiiSouth offers its subscribers residential telephone service for 
$20 per month. Assuming a 20% discount for avoided costs, BeiiSouth 
must resell this service to competitive LECs for $16 per month, enabling 
the competitive LEC to compete with BeiiSouth's $20 retail fee. Now 
suppose that BeiiSouth offers its subscnbers telephone service for 
$120 per month, but sends the customer a coupon for a monthly rebate 
check for $100. According to the NC Commission's orders, the 
appropriate wholesale rate is still $16, because that is the net price paid 
by the retail customer ($20), less the who lesale discount (20%)5 

This $16 wholesale price that the Fourth Circuit affirmed is exactly the price that 
results when AT&T's method is applied to this scenario. (Taylor Rebuttal , Tr. at 68-69). 

Finally, the decision rendered in Docket P-55, Sub 17 44 (dPf Recommended 
Order) also is supportive of the credit calculation methodology proposed by AT&T in this 
case. In that docket, the Commiss ion adopted a discount promotion credit calculation 
methodology advanced by AT&T that was based upon the example set forth in the 
Sanford decision. In that docket, the Commission held that AT&T should calculate the 
value of the promotional discount by deducting the wholesale discount from the retail 
value of the promotion. Finding of Fact 26, dPi Recommended Order. The methodology 
proposed in this proceeding is mathematically identical to the formula advanced by 
AT&T and adopted by this Commission in that docket. 

In add it1on to being consistent with appl1cable law, AT& T's method also is 
consistent with economic reality The Resellers' witnesses testified that a $50 one-time 

- --·--------
3 /d. at 442 . 

• ld. at 450. 

5 /d. at 450. 
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cashback benefit reduces the effective retail price of a reso ld telecommunications 
service by $50. (Gillan Cross, Tr. at 244; Klein Evid. Hrg . Exh. No. 1 at 44 ). As a resul t 
of the "avoided cost" pricing standard in Section 252(d)(3), however, changes in the 
retail price of a telecommunications service do not flow through to a reseller on a 
dollar-for-dollar basis. For example, if the standard retail price of a service is increased 
by $50 (from $30 to $80, for example), the wholesale price for the service does not 
increase by $50. Instead. it 1ncreases by only $39.25: 

Retail 

New Price $80 
Initial Price $30 
Difference $50 

Wholesale 

$62.80 ($80 discounted by 21 .5%) 
$23.55 ($30 discounted by 21.5%) 
$39.25 ($50 retail difference discounted by 21 .5%) 

The Resellers' w1tnesses test1fied that, conversely, a $50 reduction in the 
standard retail price of a service does not result in a $50 reduction in the wholesale 
price of the service, but instead resul ts in a $39.25 reduction in the wholesale price of 
the service . (Gillan Cross. Tr. at 235; Gillan Cross Exam. Exh. No. 1; Klein Cross, Tr. at 
307 -08).5 In the Commission's view, it is appropriate that AT&T provides the Resellers 
the same $39.25 wholesale price reduction when the retail price reduction takes the 
form of a cashback benefit as the resel lers wou ld receive if it took the form of a $50 
reduction to the "standard price" (See Taylor Direct, Tr. at 30-31 ). Further, this 
conclusion is consistent with the Commission's prior determination that a reseller is only 
entitled to the price lowering impact of the promotion and not the face value. See dPi 
Recommended Order, p. 22. 

The Commission has reviewed and rejects each of the various alternative 
methods the Resellers proposed to use in applying the 21 .5% resale discount to 
cashback offerings. Our review reveals that each method 1S inconsistent with the Local 
Competition Order, the Sanford decision, and the dPi Recommended Order. The 
Commission is persuaded that each of the Resellers' alternative proposals overstates 
the avoided cost estimate, which in turn distorts the established 21 .5% resale discount 
rate and understates the wholesale price Resellers are requ1red to pay for the services 
they order from AT&T. 

In reaching this decision, the Commission notes that the Resellers have spent 
considerable time and resources in this proceeding arguing th.at AT& T's credit 
calculation method produces wholesale prices that are higher than retail prices. The 
ev1dence presented in lh1s proceeding clearly 1nd1cates that the vast majority of the 
promotions that are the subject of this 11eanng have one-time cashback promotional 
benefi ts thai exceed the monthly retail price of the service In those Si tuations , the 
Respondents have clearly demonstrated that resellers receive less money from AT&T 
for keeping the service for only a month or two than a re tai l customer would rece1ve 

---------------
5 To simplify the math, Gillan Cross Exam. Exh. No. 1 assumed a 20% wholesale discount. which resulted 
in a 540 reduction in the wholesale price When the actual 21.5% wholesa le discount ra te is used, the 
reduction is 539 25. 
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from AT&T for keeping the service only a month or two. (See Gi llan Cross Exam. Exh. 
No. 8; Attachments P and 0 to AT&Ts Brief). 

Although the Commission accepts that the result produced by this calculation 
shows that the Resellers receive less money from AT&T for keeping the service for only 
a month or two than a retail customer would receive, the Commission is not persuaded 
that this fact demonstrates that AT& Ts method causes the Resel lers' wholesale 
purchase price to exceed the retail price that AT&T offers to its retail customers. To 
reach such a conclusion, the Commission would be required to accept the fundamental 
assumption embraced by Respondents that the pricing practices in this case, i.e., the 
wholesale price determination and/or the credit calculation should be based upon "that 
single month when the promotion is processed." Post Hearing Brief of the 
Respondents, p. 5. This , the Commission cannot do for the following reasons. 

First, the Commission cannot accept this assumption because the wholesale 
discount is an average for all of AT& T's re tail services. As such, it was never intended 
to represent the avoided costs for a particular service for an individual month. Second, 
and more importantly, the Commission cannot accept this assumption because the 
evidence presented in this hearing shows that, on average, both AT&T's customers and 
the Resellers' customers keep service more than a month or two. AT& T's witness 
Dr. Taylor testified that on average, AT& T's retail customers who take cashback 
promotions stay "much, much longer" than one or two months , (Taylor Redirect, Tr. at 
184), and relying on the sworn testimony of dPi's CEO, Dr. Taylor testified that on 
average, Resellers' end users keep service from between three and ten months. (/d., 
Tr. at 184-85). Resellers' witness Dr. Klein, for instance, testified that in considering 
whether pricing practices are below cost or predatory, "you would have to look at more 
than only one month of service. " (Klein Cross, Tr. at 306; See also Klein Depo., Klein 
Evid . Hrg. Exh. No. 1. at 57-58). 

Because of this evidence, it is not reasonable to consider a single month's 
financial data to determine the price of a product when the customer who purchases 
that product is reasonably expected to remain a customer of the seller of that product 
for enough months to make the promotion profitable. Taylor Di rect, Tr. at 41. Instead, in 
these circumstances, it is appropriate for Cashbacks to be considered over a 
reasonable period of time in order to determine the ultimate price of the promotion 
based product. Such an approach is consistent with the Commission's historic practice 
which has allowed companies to recover their "up front" costs over a reasonable period 
of time instead of requiring that all such costs be recovered in the first month of service. 
The Sanford Court also looked favorably upon a similar approach? 

When considered in thi s manner, a reseller that keeps the service for more than 
a month or two always pays a net amount that is not only less than what the retail 
customer pays, but that 1s less by the 21 .5% resale discount rate that the Comm1ssion 

7 See Sanford, 494 F.3d at p. 454 where the Court stated: "[W]hen a promotion is given on a one-\1me 
basis in connection v1ith an init ial offering of service its value must be distributed over the customer's 
expected future tenure with the carrier and discount ed to present value 
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established. (See Gillan Cross Exam. Exh. No. 8; Attachments P and 0 to AT&T's 
Brief) . Based on this evidence, the Commission concludes that over a reasonable 
period of time, the wholesale price of the cashback product is less than the retail price 
that the retail customer pays. That is, the Resellers appropriately pay 21.5% less than 
retail customers pay under AT&T's method over time. Thus, there is no merit to the 
Resellers argument the credit calculation proposed by AT&T and accepted by this 
Commission results in the wholesale price of the telecommunications service being 
higher than the retail price. 

In conclusion, the Commission notes that while the Commission has considered 
the issue of the proper methodology for calculation of the amount to be credited to 
resellers for promotions in greater detail in this proceeding than in prior dockets, the 
Commission's decisions in Docket No. P-1 00, Sub 72(b) (Restriction on Resale Orders I 
and II), and in the dPi Recommended Order respectively make clear that the face value 
of a promotion is not required to be passed through to a resel ler. Rather, only the 
benefit of such a reduction must be passed on to resellers by subtracting the properly 
determined wholesale discount from the lower actual retai l price. Consistent with these 
decisions, the Commission, therefore , finds and concludes that AT & T's two-step 
process properly passes on the price lowering benefit of a ca shback promotion to tile 
Resellers by subtract ing the properly determined wholesale discount from the lower 
actual retail price. 

Similarly, the Commission is not persuaded by the Resellers' "price squeeze" 
arguments . Reseller witness Dr. Klein conceded that: he is not claiming that AT&T is 
trying to force the resellers out of business by creating a price squeeze; he is not 
claim ing that AT&T has any sort of predatory intent : he is not claiming a violation of 
Section 2 of the Sherman Act; and in his view as an economist, there is not sufficient 
ev idence in this docket to show a violation of section 2 of the Sherman Act. (Klein 
Cross, Tr. at 305-06). While Dr. Klein stated that he is testifying about a price squeeze 
in the regulatory context of the 1996 Act and the FCC's Rules and Orders implementing 
the 1996 Act, (Klein Cross, Tr. at 306-07}, he conceded that if this Commission 
determines and the courts affirm that AT& T's method complies wi th the resale 
provisions of federal law, there would be no price squeeze in the "regulatory context" 
about which he test ifies. (See Klein Cross, Tr. at 309) Since AT&T's method does, in 
fact, comply with federal law, no price squeeze has been evidenced in thi s proceeding. 

Finally, the Resel lers' "rebate" argument is likewise not persuasive. Resellers' 
witness Dr. Klein conceded that end users who receive a cashback "rebate" receive the 
same features , functionality, and quality of service as end users who do not receive the 
cashback "rebate ," (Kie1n Cross , Tr. at 313), and that ''the only th1ng that the rebate in 
and of itself affects'' about the service is "the net amount paid for tt-te service." (/d. }_a 
The 1996 Act requires AT&T to pass certain aspects of a service along to the Resellers 

8 See also Klein Depo., Kle in Evid. Hrg . Ex. No. 1 at 83 ("what we're arguing about on these promotions is 
the price that should be charged'); id. at 84 ("as far as I know about what's at 1ssue here, tha t's correct. 
tt 's just the monetary arrangements.'} 
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in the same manner as provided to reta il customers, but pri ce is not one of them 
Instead, the 1996 Act as implemented by this Commission authorizes AT&T to establish 
the wholesale pnce of a service by applying the 21 .5% resale discount rate to the retail 
price of the service. 

This point is confirmed by the Sanford decision, which generally characterizes 
cashback promotions as "rebates."9 Additionally, in addressing the example of a $120 
standard monthly price and a $1 00 monthly cashback benefi t, Sanford specificall y refers 
to "a coupon for a monthly rebate check for $1 00."1° Calling the check a "rebate," 
however, did not lead the Fourth Circuit to apply its hypothetical 20% resale discount to 
the $120 "standard" price as the Resellers propose. To the contrary, the Fourth Circuit 
confirmed this Commission's reasoning that the resale d iscount must be applied to the 
promotional price of $20 that results when the "monthly rebate check for $ 1 00" is 
applied to the $120 standard price for the offering. 

B. LCCW PROMOTIONS 

The LCCW promotion waives the nonrecurring installation charge for new retail 
customers who are eligible for the promotion. AT&T witness Taylor testified that 
resellers are initi ally billed the retail charge for the line connection less the standard 
wholesale discount . If a timely request for a promotional credit is submitted, AT&T 
credits the resel ler with the amount it initially b illed the reseller. As a result, neither the 
retail customer nor the wholesa le customer pays the line connection charge. (Tr. p. 45) 

Witness Taylor testified that the line connection charge should be regarded as a 
telecommunications service since customers genera lly must buy it with their local 
exchange service. Thus, he contended that the two services should be treated as a 
single retail telecommunications service consisting of an upfront , one-time price and a 
monthly recurring charge, to which the wholesale discount is applied. (Tr . p. 46) 
Alternatively, Or. Taylor proposed treating the LCCW as a cashback promotion and 
providing it for resale at the retail price less the wholesale discount. (Tr. pp. 46-47) 

Respondent witness Klein contended that AT&T should credit the reseller with 
the avoided cost of line connection when the reseller's customer qualifies for the LCCW. 
(Tr. pp. 276-278, 280) He argued ihat the LCCW is in the form of a rebate for the 
reseller and should be calculated by applying the avoided cost discount to the standard 
retail rate, and giving the reseller the same rebate that the retail customer rece ives. (Tr. 
p. 288). 

The Commission finds that AT& T's methodology of crediting Resellers with the 
wholesa le price of th e LCCW does not differ from that determ1ned as proper for the 
cashback promotion In regard to the LCCW, the effective retai l rate is zero, so the 

-------·--
" See Sanford. 494 F.3d at 442. 449. 

IC fd. a\ 450. 
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effect of the promotion is that neither retai l nor wholesale customers are charged the 
line connection charge, which is appropriate. 

C. WORD-OF-MOUTH PROMOTION 

AT&T witness Taylor testified that the Word-of-Mouth referral program should be 
rega rded as an AT&T marketing expense. Customers are acting in the capacity of a 
part-time sales force for AT&T and compensated for successful referrals by receiving a 
cash reward. (Tr. p. 50) Dr. Taylor also stated that the benefi t the recipient receives has 
no relationship to the services purchased by the recipient from AT&T, and that to 
receive the Word-of-Mouth paymeni, the recipient must perform a service of value to 
AT&T by convincing someone to become a new AT&T customer. 

Respondents' witness Klein testified that the Word-of-Mouth referral program is a 
rebate offered as a term and condition of service and FCC rules require that rebates 
must be available for resale . (Tr. pp. 287-88) Dr. Klein offered a formula used to 
calculate the effective rate to the customer based on the rebate, and concluded that if 
the referral program was not available for resale, AT&T would be evading its wholesale 
rate obligation. 

The Commission agrees with AT&T that the Word-of-Mouth referral program is 
not subject to the resale obligations of the Act. As explained by witness Taylor, the 
referral program differs from offerings that are subject to resale obligations in several 
critical aspects. First, there is no correlation between the referral program and services 
purchased from AT&T by the recipient; those services may remain unchanged 
regardless of the number of successful referrals . Instead, the benefi t received is directly 
tied to telecommunications services purchased by other end users, creating a situation 
where the recipient of the referral program is essentially performing a marketing or sales 
service on behalf of AT&T. (Tr. p. 51 ). 

The parties agree that marketing and sales costs are specifically included in the 
calculation of avoided costs as requ ired by FCC rules (§ 51 .609). Under 
cross-examination, Dr. Klein agreed that sales costs associated with several potent ial 
individual promotional efforts would not be required to be made available for resale. (Tr. 
pp. 315-1 6). The Commission believes that the Word-of-Mouth referral program is 
ana logous to the sales efforts described in the cross-examination of Dr. Klein and is 
essentially a marketing program for AT& Ts services. The Commission is aware of 
nothing in the Local Competition Order requiring a program that markets retail services 
to be made ava ilable for resale by a competitor 

The Commission, therefore, finds and concludes that the Word-of-Mouth referra l 
program is not required to be made available for resale. Since the Commission has 
determined that the Word-of-Mouth referral program is not subject to the resale 
obligation, the question of how credits to Resellers should be ca lculated is moot. 

~ 1 
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IT IS, THEREFORE, ORDERED as follows: 

1. That the credi ts to Resellers for the Cashback and Line Connection 
Charge Waiver promotions should be calculated by applying the Commission-approved 
21.5% resale discount to the retail price of the underlying service; and. 

2. That the Word-of-Mouth referral program does not have to be made 
available for resale. 

ISSUED BY ORDER OF THE COMMISS ION. 

This the 22nd day of September, 2011. 

NORTH CAROLINA UTILITIES COMMISSION 

Gail L. Mount, Deputy Clerk 

Commissioner Lucy T. Allen did not participate in this decision. 

lh09221 1 0 1 
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DOCKET NO. P-836, SUB 5 

CHAIRMAN EDWARD S. FINLEY, JR. , CONCURRING IN RESULT: I concur 
with the conclusion of the majority that the calculations of any payments due the 
resellers from AT&T for cash back promotions should result in payments produced by 
AT&T's formula but for reasons different than those relied upon by the majority in its 
discussion and conclusions set forth in subsection A For reasons that do not appear 
on the record , AT&T has agreed voluntarily to resell the subscription incentives at issue 
in this docket and has stipulated that it would do so in this case. In my view AT&T has 
no obligation to resell the promotions under TA-96 or the FCC's Local Competition 
Order because the subscription incentives are items of economic value, not rate 
discounts. Morecver, the subscription incentives are one-time promotion payments and 
the duration of the promotion is for less than 90 days. 

All of the difficulties, the differences of opinion and the myriad formulae and 
calculations with which the Commission has been presented arise because in the one 
month the subscription incentive payments are made to AT&T's retail customers, the 
resale price to resellers exceeds the retail pnce. Under ,.m 949 and 950 of the Local 
Competition Order and 47 C.F.R. § 51 613(a), ILECs are not required to resell short 
term promotions or promotions that will be in effect for no more than 90 days. Failure to 
acknowledge that these one-time subscription incentives fa ll clearly within the short 
term promotion category has resulted in endless arguments in wh ich the parties 
struggle mightily to force a square peg into a round hole. These arguments miss the 
drspositive point. 

In North Carolina the Commission 's jurisdiction to require ILECs to resell these 
subscription incentive promotions arises because they are "items of value" affect ing the 
underlying services the subscriber receives and are therefore ''de facto" offerings in 
contrast to "de jure" or "per se" offerings addressed by Congress and the FCC. 
Because they are only "de facto" offerings they pose less potential anticompetitrve harm 
to resellers. Such was the Commission's holding upheld by the Fourth Circu it in 
Sanford. Be ing only "de facto" offerings the subscription incentives need not be 
assessed by the FCC's requirements on resale at all. If they are to be so assessed, 
they need not be resold to resellers due to their one-time duration. 

While painting itself into a corner by asserting "AT&T North Carolina 1s not 
arguing that the 'short term promotion exception' relieves it of its resale obl igation with 
regard to the cash back promotions at issue in this proceeding· AT&T proceeds to 
substantiate its arguments on the very principles underlying this exception. 

As the discussion of Attachment D above demonstrates, the Rese!lers' 
"wholesale is higher than retail" argument is the result of myopically 
focusing on a single rnonth or two in isolation and ignoring the reality of 
what happens thereafter 
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Brief p. 20. 

Indeed, no aspect of a cash back promotion makes economtc sense in 
such a short term, because it would be irrational for AT & T North Carolina 
to offer $50 cash back to woo customers who wil l stay with the Company 
for only a month or two. Likewise the provisions of the 1996 Act are not 
intended to enable new entrants to win customers in a single month: that 
is not competition - it is churn. A proper understanding of the economics 
of a cash back promotion necessarily looks at a longer term. 

Brief p. 21. 

And the Resellers cannot honestly claim that what they perceive as a 
"wholesale is higher than retail" situation persists for an unreasonable 
period of time - in the example addressed in Attachment 0 of thi s Brief, 
for example, the situation is forever reversed when the service is kept for 
more than a single month . 

Brief p 22. 

Looking at one-month in isolation for the on-going service charges ignores 
the economic realities of the tenure of the end user customer and does 
nothing more than encourage Resellers to churn those end users off after 
one month. 

Brief p. 24. 

In its Local Competition Order, the FCC excluded short-term promotions 
from the Federal Act's resale obligations and thus sanctioned retai l prices 
that temporarily are higher than wholesale prices, recognizing that 

Promotions that are limited in length may serve 
procompetitive ends through enhancing marketing and sales 
based competition and we do not wish to unnecessarily 
restrict such offerings. We believe that, if promotions are of 
limited duration, their procompetitive effects will outweigh 
any potential anticompetitive effects. We therefore conclude 
that short-term promotiona l prices do not constitute retail 
rc:tes for the underlying services and are thus not subject to 
the wholesale rate obligation. 
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Brief pp 24-25. 

Resellers likewise advance arguments anchored on the principle that the 
promotion aspect of the subscription incentive lasts for a durat ion of only one month. 

Regarding the cash back promotions, the question before the Commission 
is how to determine the amount Resellers are entitled when reselli ng 
services subject to cash back promotions for that single month when the 
promotion is processed . No other months are in dispute. 

However, for th is single month in dispute, AT&T continues to resist the 
requirements that it resell its services to CLECs at the effective retail rate 
less its costs avoided. 

Brief p. 1. (emphasis in original). 

It is unclear why this was a concern , since AT & T does not reduce its 
monthly rate . A cash back promotion is a price gimmick- a one-time deal 
designed to win business from competitors - that does not change the 
standard monthly rate and does not indicate a change in avoided costs. 

Brief p. 22. 

Both parties are absolutely correct. The subscription incentives are short term 
promotions that, were the FCC rules to apply, would be exempted from any resa le 
requirement. As the ILEC has no obligation to resell the promotion in the first place, the 
Commission should not force the ILEC to pay Resellers more than the ILEC is willing 
voluntari ly to pay. Endless arguments as to how the payment should be calculated 
through reference to FCC principles that apply to long term, de jure promotions, not 
short term and not de facto ones, simply are not useful. 

\s\ Edward S. Finley, Jr 
Chairman Edward S. Finley, Jr. 
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COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMiv11 SS ION 

In the Matter of 

DPI TELECONNECT, L.L.C . 

COMPLAINANT 

V. 

BELLSOUTH TELECOMMUNICATIONS, INC. 
0/B/A AT&T KENTUCKY 

DEFENDANT 

DISPUTE OVER INTERPRETATION OF THE 
PARTIES' INTERCONNECTION AGREEMENT 
REGARDING AT&T KENTUCKY'S FAILURE TO 
EXTEND CASH-BACK PROMOTIONS TO DPI 

ORDER 

) 
) 
) 
) 
) 
) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CASE NO. 
2009-00127 

This case is before the Commiss ion on a billing dispute between dPi 

Teleconnect, Inc. ("dPi ") and Bel/South Telecommunications, LLC d/b/a AT&T 

Kentucky ("AT & T Kentucky"). The parties have filed extensive discovery, 

testimony and briefs on t11e issues and the oral argument was held on October 

25. 201 1. The part ies have agreed to subrn1t the matter to the Commiss ion on 

the record. 

Background 

DPi is a prepaid provider of local telecommunica ti ons service that 

purchases 'wholesale" serv1ce from AT & T Kentucky and resells it 1o its own 

Exhibit 2 
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customers. who generally would not qualify for trad itional phone servi ce . For 

example. dPi purchases local service frorn AT & T Kentucky for $13.85 and then 

sel ls it . on a prepaid basis. to its customers for approximate ly $55.00 a month. 1 

Under Federal Communication Commission ("FCC") regulations. if an 

incumbent. such as AT & T Kentucky . offers a promotion tha t lasts greater than 90 

days. it must discount the wholesale price to a wholesale purchaser (such as dPi) 

if the wl1olesale purchaser's customers would have qua li fied for the promotional 

discounts had they been AT&T Kentucky customers. 47 C.F .R. § 51.6 13. 

The instant complaint focuses on three separate AT & T Kentucky 

promotional offe rings. The primary component of these promotions involved a 

cash-back offering that gave qualifying AT & T Kentucky customers the 

opportuni ty to receive a check in a designated amount from AT & T Kentucky. 2 

Specifically, if the customer purchased certain features. he would receive the 

cash back in the form of a check or voucher. DPi purchased the promotion at 

issue from AT&T Kentucky at the standard resale rate for the 

telecommunications services provided in the promotion. 

The issue arises because AT&T Kentucky did not provide any portion of 

the cash-back promotion to dPi because AT&T Kentucky believed that offering to 

provide a gift card. check . coupon or other giveaway in return for the purchase of 

1 Ferguson Direct Testimony at 23. exhibit PLF-10. 

2 The promotions and the amounts in dispute for each of them are: ( 1) 
"Cash Back $100 Complete Choice·· for 527 .200: {2) "Cash Back $100 1FR w1ih 
Two Paying Features" for $2 .600; and. (3) "Cash Back $50 1 FR witr1 Two Paying 
Features" for 59,200 

-2- Case No 2009-00127 
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telecommunications services was not covered by the FCC regu lations requiring 

AT&T Kentucky to extend those promotions to resellers. 

1. dPi's Arguments 

DPi asserts that relevant FCC regulations and statutes require AT&T 

Kentucky to extend the cash-back promotional offers that it provides to its 

customers to resellers such as dPi.3 DPi relies upon 47 U.S.C . § 251 (c)(4) which 

provides that a carrier like AT&T Kentucky must: 

(A) [O]ffer for resale at wholesale rates any telecommunications 
service that the carrier provides at retail to subscribers who are not 
telecommunications carriers. 

(B) (N]ot prohibit, nor impose unreasonable or discriminatory 
conditions or limitations on. the resale of such telecommunications 
serv1ce. 

DPi argues that the FCC requirement that AT&T Kentucky extend the 

same offers it applies to 1ts retail customers applies to its promotions. 

Specifically. dPi asserts th at the FCC has found that resale restrictions are 

presumptively unreasonable and that AT&T Kentucky can only rebut this 

presumption if the restrictions are narrowly tailored .4 

DPi also points to FCC regulations that it argues supports its position. 

47 C.F.R. § 51.605 provides. i[) relevant part . that 

(a) (A]n incumbent LEC sha ll offer to any requesting 
telecommunications carrier any telecommunications service that 
the incumbent LEC offers on a retail basis to subscribers that are 
not telecommunica tions carriers for resale at wholesale ra tes .. 

3 DPi's Initial Brief at 4-5. 

-3- Case No. 2009-001 2 7 
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(e) [A)n incumbent LEC shall not impose restrictions on the 
resale by a request ing carrier of telecommunications services 
offered by the incumbent LEC. 

The applicable regulation prov ides. in relevant part. that , "an incumbent 

LEC may impose a restriction [on resale] only if it proves to the state commission 

that the restriction is reasonable and non-discriminatory " 4 7 C.F R. § 51 .623(b) . 

DPi argues that the cash-back promotions apply to it because the 

promotions affect the rate that AT&T Kentucky charges its customers for the 

service (the cash-back promotion effectively reduces the retail cost to less than 

the amount for which AT&T Kentucky sells the service to dPi). DPi argues that 

a I lowing AT & T Kentucky to reduce the rate on the back end by offering the 

rebate is an unfair and unreasonable method for AT&T Kentucky to circumvent 

the FCC rules regarding extension of promotions to resale customers . 

DPi also argues that the restriction in the cash-back promotions is invalid 

because it never sought prior Commission approval of the restriction as required 

by 47 C.F.R. § 51 .623(b) . 

DPi asserts, contra AT & T Kentucky , that the interconnection agreements 

that govern the relationship between AT&T Kentucky and dPi place a six-year 

window to challenge a denial of a promotion and not a 12-month time restriction 

as AT&T Kentucky argues 5 The first interconnection agreement govern ing the 

relationsh ip was in effect from 2003 until 2007, the period of time over wl1ich the 

majonty ::lf the disputes arose. DPi argues that the interconnection agreement 

invokes federal law to control the offering of resale services as well as disputes 

- ------ -- - -
5 ilL at 5-6 . 

-4- Case No. 2009-001 27 
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arising out of those services. To the extent that federal law does not apply. 

Georgia state law governs. which provides for a six-year window in which to bring 

a dispute. DPi argues that the newer interconnection agreement, which has a 

12-rnonth window in which to file a dispute. does not apply retroactively and does 

not govern this dispu te.6 

DPi also asserts that AT&T Kentucky has issued several "cash-back" 

promotions over the last decade and that these cash-back promotions are 

essentially rebates . The effect , then. is to reduce the overall rate that AT&T 

Kentucky's customers are charged.7 

DPi asserts that AT&T Kentucky's billing system automatically 

overcharges every reseller for every service that the reseller orders that is 

subject to a promotional discount. It is then up to the reseller to apply for the 

credits if it understands that it qualifies for the promotional discounts. DPi argues 

that AT&T Kentucky makes this process as difficult as possible by req uiring 

resellers to meticulously document the credit with the proper data and fill out 

AT&T Kentucky's online forms and that AT&T Kentucky provides no reason for 

rejecting promotional credits. 8 

DPi claims that, although it met the criteria for the cash-back promotions. 

AT&T Kentucky did not inform dPi that it did. or did not. qualify for the discount 

unti l after June 2007. (After June 2007. AT&T Kentucky began offering the 

6 !slat 6-7 

7 ~at 8 . 

6 fsL at9. 

-5- Case No. 2009-00 127 
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discount to dPi). When AT & T Kentucky started to grant the discoun t in June 

2007, dPi sought credit for tile previous cash-back promotions but was rebuffed , 

leading to this complaint.9 

DPi also argues that it should receive the fu ll value of the cash-back 

promotion and that the value of the promotion should not be reduced by the 

wholesale d iscount rate applied to resale of regular services. For example, if 

AT&T Kentucky offers retail service to its customers at $20.00. it must sell it to 

dPi at a Commission-mandated discount of 16.79%. Therefore, dPi is able to 

purchase the service at $16.64. DPi argues, however. that if AT&T Kentucky 

offers a promotion for a certain monetary value. the discount rate does not apply 

to the promotional price . For example, if AT&T Kentucky offers a cash-back 

promotion of $50.00, it must offer dPi a credit for the whole $50.00 and not 

reduce that $50.00 by the wholesale discount. 10 

2. AT&T Kentucky's Argument 

AT & T Kentucky argues that the obligation to provide promotiona l credits to 

resale applies only to "telecommunications services" and, because the promotion 

is not a "telecommunications service." it does not need to be extended to 

resellers like dPi. 

AT&T Kentucky asserts that 47 U S.C. § 156(46) defines 

"telecomrnunications services" as, "the offe ring of telecommunications for a fee 

directly to the public. or to such classes of users as to be effective ly available 

9 JsL at 1 0- 11 . 

n !Q_ at 20-32 . 

-6- Case No 2009-00127 
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directly to the public ." and that 47 U S.C. § 153(43) defines 

"telecommunications" as the ''transmission , between or among points specified 

by the user, of information of the user's choosing, without change in the form or 

content of the information as sent and rece ived." 

AT & T Kentucky argues that. based upon these statutory definitions, 

coupons that can be redeemed as checks are not telecommunications seNices. 

AT & T Kentucky asserts that they are merely marketing incentives designed to 

attract customers and that it has no obligation to resell such marketing 

incentives. AT&T Kentucky exp lains that it began offering the cash-back 

promotion for resale once it merged with AT&T because AT&T had been 

providing the cash-back promotion before the merger. 11 

AT&T Kentucky acknowledged that the Fourth Circuit Court of Appeals 

had recently determined that any promotion that involves a retail customer 

receiving something of value (such as a check) must be made available for 

resale . 12 

AT & T Kentucky acknowledges that any restrictions on retail have to be 

nondiscriminatory, and that the FCC has established a presumption that all 

restrictions are unreasonable and discriminatory. AT&T Kentucky, however, 

argues that the presumption is rebuttable, and only has to be rebutted once the 

'
1 AT & T Kentucky's ln1tial Brief at 9-·10. 

;z VR at 2:06:30. 

-7- Case No 2009-00 127 
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restriction becomes an issue of complaint, not when the restriction is fi rst 

proposed.13 

Citing to the Sanford 1 ~ case out of the Fourth Circuit, AT & T Kentucky 

asserts that the "touchstone factor" in determining whether a restriction is 

unreasonable is whether it stifles or unduly harms competition. AT&T Kentucky 

argues that its restriction on cash-back promotions does not stifle or unduly harm 

competition. 15 

AT&T Kentucky asserts that it does not compete with dPi . DPi pays AT&T 

Kentucky $13.85 for basic service: AT&T Kentucky charges its customers 

$16.55 . DPi charges its customers, includ ing taxes and fees, $51 .00 for the first 

month of service ; 566.28 for the second month of service: and $56.28 for each 

month thereafter. Based on these prices, AT&T Kentucky asserts that dPi and it 

are not competing for the same customers and, therefore, any restriction on the 

cash-back promotions can have no impact on competition . 16 

AT&T Kentucky argues that. if it must make some sort of refund to dPi. the 

refund is less tt1an dPi asserts it should be. AT&T Kentucky asserts that tt1e 

re fund should be adjusted by the following factors: ( 1) the amount of the claims 

must be reduced by the amount that dPi did not dispute in a timely matter 

10 A T & T Kentucky's Initial Brief at 10-12. 

;
4 Bei!Soutll Telecom Inc. v. Sanford . 494 F.3d 4 39 (41

h Cir. 2007). 

; 
5 AT & T Kentucky's lnit1al Brief at 13-1 4 

16 lfl at 14-15. 

-8- Case No. 2009-00 127 
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pursuant to the 2007 interconnection agreement: and (2) any amounts sought by 

dPi must be reduced by the 16.79 percent residential resale discount rate. 

Regarding the first factor, AT&T Kentucky argues that the 2007 

interconnection agreement superseded the previous interconnection agreement 

and that the new agreement requires the filing of disputes within 12 months of a 

dispute arising. AT&T Kentucky claims that this applies to $7,350.00 of the cash­

back promotions for which dPi asks.17 

Regarding the second factor, AT&T Kentucky argues that, to the extent 

dPi is entitled to any cash-back promotions not limited by the 12-month time 

restriction, the amount should be reduced by the 16.79 percent residential resale 

discount rate tha t the Commission has previously established. AT&T Kentucky 

argues that dPi should be entitled to no more cred it for the cash-back component 

than it would be entitled to if AT&T Kentucky had simply reduced the retail price 

of the affected service by the same amount. 18 

The wholesale discount serves to set the rate that AT & T Kentucky 

charges a reseller for service, meaning that. if AT&T Kentucky charges its 

customers $16 00 for retail service. it must sell the service to dPi at $13.31. 

AT&T Kentucky argues that this discount applies to promotions that it applies to 

resellers. Therefore, if a reseller qualifies for a $50.00 promotion. it will actually 

receive $41.60 of lhe promotion , the $50 00 promotion minus the 16 79 percent 

d iscount. 

17 lfL at 18-19. 

18 ]SLat 22-26. 

-9- Case No. 2009-00127 
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A T & T Kentucky also asserts that. when processing dPi's cla ims for 

promotional credits. AT & T Kentucky discovered that 27 percent of the claims 

were submitted in error. Thus. AT&T Kentucky argues , any award made to dPi 

should presume a similar error ra te and be reduced by a similar amount. 19 

Discussion 

In order to reach a decision on th is case, the Commission makes the 

follow ing de terminations: 

Although AT & T Kentucky originally argued that the cash-back promotion 

at issue did not have to be provided for resale because they are not 

"telecommunications services, " AT&T Kentucky did not present this argument at 

ora l argument. As discussed above, AT&T Kentucky concedes tha t the Fourth 

Circuit Court of Appeals found that if something of value is provided for a 

promotion, whether it is a telecommunications service or not. it has to be 

provided for resale; otherwise, it puts competitors at a competitive disadvantage. 

The Commission agrees with the analysis of the Fourth Circuit and finds 

that the cash-back promotion has to be provided for resale . To find othervvise 

would provide an unreasonable advantage to AT&T Kentucky versus resellers as 

AT&T Kentucky could effectively reduce the reta il rate by providing a cash-back 

promotion : a discount that the resellers could not extend to their own customers. 

The first interconnection agreement governing the relationsh ip wa s in 

effect from 2003 until 2007, the period of time over which the majority of the 

disputes arose . DPi argues that the interconnection agreement invokes federal 

- ------ --·-·-· 

'
9 J.Q., at 29 
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law to control the offering of resale services as well as disputes arising out of 

those services. To the extent that federal law does not apply, Georgia state law 

governs and provides for a six-year window in which to bring a dispute. 

AT & T Kentucky argues that the 2007 interconnection agreement 

superseded the previous interconnection agreement and that the new agreement 

requires the fi ling of disputes within 12 months of a dispute arising. AT&T 

Kentucky claims that this applies to $7.350.00 of the cash-back promotions for 

which dPi asks. 

It appears that dPi made timely dispute for the claims aris ing out of the 

first interconnection agreement. The Commission finds that dPi made timely 

dispute of those charges and that the 2007 interconnection dispute does not 

app ly retroactively to those disputes. 

It also appears that dPi did not make timely disputes for some of the 

claims that arose after the 2007 interconnection agreement became effective. 

The 2007 agreement provides for only a 12-month window in which to dispute 

the denial of a promotional credit. To the extent that dPi did not make timely 

disputes under the 2007 agreement. the Commission finds for AT&T Kentucky 

and reduces any credit owed to dPi by $7 .350.00. 

As discussed above. the Commission finds that the promotional discount 

must be made available for resale because. if not made available. it would put 

resellers at a competitive disadvantage. Therefore, the Commission finds that 

restricting the cash-back promotion from resale is unreasonable. 

-11 - Case No 2009-00127 
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AT & T Kentucky argues that any credit order to be provided to dPi should 

be reduced by a 27 percent error ra te. AT&T Kentucky alleges that 

approximately 27 percent of dPi's requests for promotional discounts are made in 

error (in general . not just applied to the cash-back promotion). Therefore. AT&T 

Kentucky asserts that any credit awarded to dPi should be reduced by the error 

rate. The Commission finds that AT&T Kentucky shall not adjust any credit 

awarded to dPi by the proposed 27 percent error rate. The evidence in the 

record does not support or prove that the 27 percent error rate was accurate. 

The Commission must also resolve whether the credit due dPi has to be 

reduced by the 16.79 percent wholesale discount. This issue carries greater 

significance than just this complaint case. Whether or not AT&T Kentucky may 

reduce any promotional discount by the wholesale discount is currently in 

litigation in 22 states and involves claims in excess of $100.000.000. 20 

DPi argues that wholesale prices always have to be lower than retai l 

prices: therefore. it does not want the wholesale discount to apply to the 

promotional credi t. For the sake of illustration. the Commission will assume the 

following facts. as presented by AT&T Kentucky at the hearing: 

Wholesale Discount: 20% 
Monthly Retail Service rate: $120 
Cashback promotion: $1 00 
Result: Monthly Promotional Price of S20 

OPi would calculate the resale cost in one of the following ways: 

$20 (promotional price) 
-$24 (20% of $120 Standard Price) 
( -$4) (AT&T pays to dPi $4/month) 

20 VR at 1.19·00. 

-12- Case No 2009-00 127 
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or 

$96 ($120 Retail Price discounted by 20%) 
-$100 (Cashback Amount) 
{-4) (AT&T pays to dPi S4/mon th ) 

In both of the scenarios. AT&T Kentucky must pay dPi for service that dPi 

orders from AT&T Kentucky. The promotion does not merely reduce the price of 

t11e retail service. it forces AT&T Kentucky to give $4 .00 to dPi for service that dPi 

would normally pay AT&T Kentucky for. 

AT&T Kentucky and the Fourth Circui t Court of Appeals calculate the 

resale cost in either of the following ways: 

or 

$20 {promotional price) 
-$4 (20% of $20 Promotiona l Price) 
-$16 (dPi pays AT&T $16/month) 

£96 ($120 Re tail Price discounted by 20%) 
-S80 (Cashback Amount discounted by 20%) 
-$16 (dPi pays AT&T $16/month) 

Under AT & T Kentucky's calculations. dPi would pay a steeply discounted 

rate to AT&T Kentucky for the discounted service. The promotional price that 

AT&T Kentucky provides to its customers is $20.00 a month. whereas dPi v1ould 

pay $16.00 (S20 00 discounted by 20 percent) for the service. 

The Commission finds that any promotional discounts should be adjusted 

by the w holesale discount. To adopt dPi's position would be to pu t AT&T 

Kentucky 1n the position of paying its competitors to "purchase" AT & T Kentucky's 

service. Such a result is absurd and leads to an anti-competitive environment. 

AT&T Kentucky 's position st1 ll results in dPt rece1ving a discount on service that 

-13- Case No 2009-00127 
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places the price below the promotional price that AT&T Kentucky provides its 

reta il customers. 

DPi argues that FCC regulations require any incumbent local exchange 

carrier (" ILEC") to first seek state Commission approval before placing any 

restrictions on resale. AT&T Kentucky argues that, although the FCC has 

concluded that any restrictions on resale are presumed to be unreasonable, it is 

a rebuttable presumption that only arises when the restriction is challenged. It is 

only upon a complaint to a state commission that the state commission needs to 

approve or deny any resa le restriction. 

The Commission finds that a telecommun ications carrier does not have to 

seek preapproval for a restriction on resale . As a practical matter, it would be 

unduly burdensome to the Commission to have to review and approve all 

promotions that incumbents offer. Te lecommunication carriers often have dozens 

of promotions running at the same time. The Commission has not reviewed 

promotions or any restrictions on resale since the enactment of the 1996 

Telecommunications Act. 

Moreover. requiring incumbent carriers to seek prior approval before 

offering a promotion or restriction on resale would harm customers by reducing 

the number of promotions offered. If an ILEC had to seek preapproval for any 

promotion that might be restricted from resa le. it wou ld constantly be before the 

Commission seeking such approval. The cost and time involved wou ld remove 

any financial incentive for fLECs to provide promotional discounts and would 

remove downward pressure on retail prices for customers. 

-1 4- Case No 2009-001 27 
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Based on the above. IT IS HEREBY ORDERED that: 

The cash-back promotions at issue must be made ava 1lable for 

resale. 

2. DPi may recover for lhe credi t disputes it brought under and during 

the 2003-2006 interconnection agreement. 

3. DPi may not recover for credit disputes brought under the 2007 

interconnection agreement. 

4. The credits due dPi shall not be discounted by AT& T Kentucky's 

proposed 27 percent error rate . 

5. Any promotional discount must be reduced by the wholesale 

discount. 

6 . An incumbent carrier does not need to seek preapprova l from the 

Commission before placing a restriction on resale. 

7 . This is a final and appealable order . 

By the Commission 

ENTERED ?11 

JAN 1 9 2012 
KENTUCKY PUBLIC 

SERVICE COMMISSION 

Case No. 2009-00 127 
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COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

In the Matter of: 

DPI TELECONNECT. L. L.C. 

COMPLAINANT 

v. 

BELLSOUTH TELECOMMUNICATIONS, INC. 
D/8 /A AT&T KENTUCKY 

DEFENDANT 

DISPUTE OVER INTERPRETATION OF THE 
PARTIES' INTERCONNECTION AGREEMENT 
REGARDING AT&T KENTUCKY'S FAILURE TO 
EXTEND CASH-BACK PROMOTIONS TO DPI 

O RDER 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CA SE NO. 
2009-00127 

On February 13, 2012, dPi Teleconnect, Inc. ("dPi") filed w ith the Commission a 

Motion to reconsider the Commission's January 19, 2012 Order. BeiiSouth 

Telecommunications, LLC d/b/a AT&T Kentucky ("AT&T Kentucky") filed its response in 

opposition to the Motion on February 23. 2012. 

DPi challenges the Commission's decision that an AT&T Kentucky promotional 

"cashback" offer that is offered at resa le to dPi must be reduced by the wholesale 

discount that is normally applied to resale. DPi argues that, because th is might result in 

the wholesale price being higher than the retail price, it is prohibited by the 1996 

Telecommunications Act. 

Exhibi t 3 
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DPi initially argued that it should receive the full value of the cashback promotion 

and that the value of the promotion should not be reduced by the wholesale discount 

ra te applied to resale of regular services. For example, if AT&T Kentucky offers retail 

service to its customers at $20.00, it must sell it to dPi at a Commission-mandated 

discount of 16.79 percent. Therefore, dPi is able to purchase the service at $16.64. 

DPi argued, however, that if AT&T Kentucky offered a promotion for a certain monetary 

va lue, the discount rate did not apply'to the promotional price. For example, if AT&T 

Kentucky offered a cashback promotion of $50.00, it must offer dPi a credit for the 

whole $50.00 and not reduce that $50.00 by the wholesale discount. 

The Commission found that any promotional discounts should be adjusted by the 

wholesale discount and to adopt dPi's position would be to put AT&T Kentucky in the 

position of paying its competitors to ''purchase" AT&T Kentucky's service. The 

Commission concluded that such a result was absurd and would lead to an 

anticompetitive environment. The Commission, therefore, ordered that any promotional 

discount must be reduced by the wholesale discount. 

dPi's Argument 

DPi argues that the calculation the Commission adopted in its Order "conflicts 

with federal law and regulations because it violates the core principle of the 

Telecommunications Act that wholesale pricing should always reflect a price below 

retail. "1 DPi asserts that applicable federal statutes and regulations require that resale 

rates be lower than wholesale ra tes ·in order to promote competition. DPi also asserts 

--------------------
1 Motion for Rehearing at 4. 
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that the FCC, in the Local Competition Order, 2 also indicated that the wholesa le price 

shou ld be below retail prices, and that promotions cannot be used to circumvent the 
·-. 

rule. DPi also relies upon the decision in the Sanford3 case out of the Fourth Circuit 

Court of Appeals . DPi argues that, in Sandford, the Fourth Circuit determ ined that, 

"wholesale must be less than retail," and that the Commission's Order turns the Sanford 

reasoning on its head. DPi raises several other argwments, none of which are new, all 

arguing that wholesale rates must always be lower than retail rates. 

Discussion 

KRS 278.400 contains the standard for the Commission to grant rehearing. If the 

rehearing is granted, any party "may offer additional evidence that could not with 

reasonable diligence have been offered on the former hearing." KRS 278.400. The 

Commiss ion may also take the opportunity to address any alleged errors or omissions. 

DPi has not raised any new arguments in its Motion fo r Rehearing. Its motion is 

a recitation of the arguments that it presented in its complaint, in filed testimony, at oral 

argument and in its post-hearing briefs . The Commission considered a ll of dPi's 

arguments that the cashback promotion should not be discounted by the wholesale 

d iscount, and rejected them. DPi has presented no compelling argument, produced no 

new evidence, and pointed to no omissions or errors in the Commission's Order that 

warrant granting rehearing. 

2 In the Matter of Implementation of the Local Competition Provisions in the 
Telecommunications Act of 1996, First Report and Order, CC Docket No. 96-98, FCC 
96-325, 11 FCC Red 15499 (rei. Aug. 8, 1996) . 

3 BeliSouth Telecom. Inc. v. Sanford, 494 F.3d 439 (41
h Cir. 2007). 

-3- Case No. 2009-00127 
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Even assuming that dPi's Motion for Rehearing had some merit, a recent court 

decision further supports the Commission 's decision to discount the cashback 

promotion by the wholesale discount. In dPi Teleconnect v. Finley, et al. ,4 the United 

States District Court for the Western Division of North Carol ina addressed a similar 

issue to the one that is raised at rehearing -- whether a cashback promotion should be 

reduced by the wholesale discount when it is provided at retail. The Court, applying the 

. reasoning in Sanford, concluded that , "dPi is entitled only to the difference between the 

rate that it originally paid and the rate it should have paid to AT&T North Carolina. The 

rate it should have been charged is the promotional rate available to the retail 

customers less the wholesale discount for residential services . . .. "5 The Court's 

reasoning and conclusion in its Opinion underscores the Commission's confidence that 

it reached the correct decision in its January 19, 2012 Order. 

Based on the foregoing, IT IS THEREFORE ORDERED that dPi's Motion for 

Rehearing is DENIED. 

By the Commission 

ENTERED ?!1 

MAR 0 2 2012 
KENTUCKY PUBLIC 

SERVICE COMMISSION 

4 dPi Te leconnect LLC v. FinleJ: , L_ F. Supp.2d __ , 2012 WL 580550 
(W.D.N.C). The Order was entered on February 19, 2012, approximately one month 
a Her the Commission issued its decision in this case 

5 !.Q. at 3 (Emphasis added.) 

Case No. 2009-00127 
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LOUISIANA PUBUC SERVICE COMMISSION 

ORDER NO. U-31J64-A 

BF.LLSOUTII TELECO.\L\1 U.'IIICATIONS, I l\'C. Dffi/A AT&T SOUTHEAST 0 /B/:\ 
AT&T LOUISIA'IA 

v. 
IMAGE ACCESS, INC. 0 / 13/A 'lEW PHONF:; 

BUDGET PREPAY, INC. 0 /ntA BUDGET PHONE Dffi /A BUDGET PI lONE, INC.; 

BLC MANAGE.t\tE'IT, LLC 0 /13/A ANGLES COiv\M UNICATIO\'S SOLUTIONS l>ffi l.·\ 
~1EXICALL COMMUNICATIONS; 

OPITELECONNECT,LLC; 
AND 

T ENNESSEE TELEPHONE SERVICE, INC. 0 / B/A FREEDOM CO/\·tM UNICATIONS 
USA, LLC 

Docket N umber U-J JJ64 Jn re: Co n.wlidated Proceeding to Address Certain Issues Common 
w Dockets U-J /256, U-J / 257, U-J /258, U-31259, and U-J /260. 

ORDER 

(Decitk d at the April 26. ~0 12 Business <Jnd Ext:cutive Session) 

Backgruunr/ 

Oei!South Telecommunications, Inc. dibia .A. T &T Southeast dlb/a t\ T &T Louisiana 

(''AT&T Louisiana") h:~s fil ed complaints with the Louisiana Publ ic Service Commission ("the 

Commission'' or '·LPSC") against Image Access, Inc. d/b/a 1\ew Phone. Budget Prepay, Inc. 

dlb/n Budget Phone d/bta Budget Phone, Inc., BLC 1'-.Ianagement. LLC U/bia Angles 

Communic:.nions Solu tions d/b/a ,\llexicall Communicmions. and JPi Tclcconnect. LLC 

(collectively known as the '·Rcscllcrs' '). 

AT&T Louisiana has also filed a complaint against Tennessee To:: lephonc Service. Inc. 

dlb/a Freedom Communicn tions USA, LLC ("Tenness<:e Telephone"). On November 1. 20 I 0, a 

Stipubtion Regarding Panicipation in Consolidated Proceeding on Procedural Issues was lilcd 

into this cons•J iic.bted doc ket. The stipulation outlines the Tennessee Tc k phonc petiti on for 

rdtc !' under Ch<Jpt<:r II c.1 f the L'nned States Ba:1kruptc: Code 111 the l.'nttd States B:mkruptc:y 

Court for the \{iddle District of Tennessee, Naslwilk Divi sion. On Septcmb~ r 24. 2010. the 

Bankruptcy Court entered :1n Agreed Order on \t..nivn to Determine Automatic Stay lnappl icabk 

or . .1\ lternJti vc:ly, For Rcli t:f from the Automatic St3)' which, :Jmong other things, tenn inatctl, 

rnodilicd and annulled the automatic stay with respect to the Consolidated Proceedings in L•rdcr 

Exhibit 4 
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tO allow th~llltO proceed nnt\\·llh,tanJ mg the hankrupH:y ti ling r\<:COidi ngly, AT&T Louisia nil 

.1nd Tennessee Te le phone entered 1nto the fnlhJw1ng 'l!pni :Hion' : 

I. t\s set fonh in the Relief Frnm Stay Order. Tennc' c:e Telephone wil l he bound by ..~ 11 

ru lings ~nd detern11 nations m~de 111 the Con.olid:ued Phase of the proceeding,, 

2. Tenncs,cc Telephone has dc<:iJcd not to panic1patc :L' a p.Hiy 10 the Con\olidated 

Phase of the proct:cdings. 

l :\ T &T l.oui,iana will nm oppose any motion by Tcnnc>'ice Telephone Service. Inc. 

dlh/a Freedom Communic-.tions USA. LLC to he rcmo~cd :1> a pany to the 

Consolidated Phase of the pr0cccdmg. 

0 11 Fcbn1:1ry 10. 2011 , AT&T and Uudgc:t Pn:puy, Inc. Jib/a Audgct Phone f/kla Budget 

Phone. Inc. (" Budget Phone" ) filed a .'vlo tton to D•~nHSS 111 thi s procccd lllg. joint ly moving that 

all c l:ums. demand' :111d counter-cl ai m~ as~cncd hy either o t' them be dis mi,;scd wtth prcjudi<.:c. 

on the ground, th.1t the pa rtie,; ha,·c amicably resolved their di ~pute,. The Commts,ion i ~~u.:d 

Order :"n . U-3 13fi-l dismissing 13udgc:t Phone :1~ a part)' to consolidated duck~! number L:-.1 116-1. 

with prcjud1 cc. on fe bru ary 15.20 11. 

On Apnl 9. 20 I:!. a Joint Mot1011 to Di,mi~, v. as i!lcJ 111 this doc ket by BciiSouth 

Telecommunications, LLC d/b/a AT &:T Snuthe.tq d/h/a AT&T Loui, ianaand lma~l! acce~s. Inc. 

Jlh/a \'cwPhone. JOt nt ly movmg that all c l a 1m~ . demands and c:ounter-claims a•f.e rted by either 

of them be J ismi,scd with prejudice, on the grounds that th~ pa rt ies have a111i Cahly re;oln:d the1r 

On May 13. 20 10. the part i~~ m al l live co111plaint proceeding' brought hy AT&T 

Luut~ i <:na 111 LPSC Dockets L'-) I ~56. U-3 1257. U-l 125H. U-J 1259 . • 1nd U-31260. requested that 

the Co111 tni~~ ion convene a consolid;Jted procecd tng lo r the purpo'e of rc,olv1ng certain i>suef. 

common to the five complaint s and common to ca .. cs pending before the regulatory commi ss ion:. 

of ctght othe r :.tates (the ~ta t e~ of the fo rmer BeiiS(Iut h regton). A ruling gr;Hlting the Joint 

.VIt>tton on Procedur .. l l~'ue, WJ' h>l!C:d h)' Chid AJnHn t-trattvr l..tv.- Judge V ..1laie Sc..tl 

\l.: 1n~r-. Judge C.tro l~ n Dc \ '111' a:uJ Judge :O.l ichclle fmrcgan onl\b~ 19. :!010 

'1nkr ~o l' t t ~ h~l · A 

p ~l~C 2 
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addrc~'cd . II was determined that funher proceedings in the five docket ~ ~h0u ld b<.: stay<.:d 

pending a resol ut ion of is,uc' 1n the consol idated pro..:ceding. un less a 'ub\C<jliCilt Ru lt ng ,,r 

Order diret:ted otherwi,e . Th..: P.tnle>. as outlmcd in the .\tipul; .. tion' ~uh1111Ued ~t the !line of the 

hearing. rcque-t a rulmg nn three h.1"c 1\,lle\ th: t! .1re to he dc.:1dC:d 111 th" .:nn'llltdated ducket. 

which .~re · Ca,hhack Offc:nng-;. the L1nc Conncct1nn ( hargc Waiver t"LCCW") and Referral 

M~rkcti ng (" Won.l·of-Moutlt ") A hcanng was he ld on the conso lidawd ""ue~ on :-Jove mber 4 

and 5. 2010. 

,\ Proposed Rc:commcndation wns is wed in tht~ maucr on June 22. 20 I I . The R.:,r: llcrs 

fi led Exceptions to the Propo,cd Rccommendarion on July 12 . :2011. Staff ~l'o filed exception' 

on July 12. 20 II . While SrJff agreed with the prop'''cd rccommcndar ion concerning the LCCW 

and the Word-,, f lvlnuth promotion. Staff rcurgcd that the proper rrcatm.: nt of C bh Back 

Offerings ;, rhat propmcd by St:~ff in 11 ' Po,t-llearing Bnd. r\ r &T Lou• 1~n: 1 filed its 

Oppo.;ition ~ ! emorandum to l::xccptions of Rc,.;i lcr<; d lld St.tff on July ~5. 20 11 AT&T 

Louisiana <;upponed rhc Pmposcd Rccomrnend ullon. rc4UC'>ttng it be issu..:d .1s rhc Final 

Rccommcndmion. ,\ ftcr cono;idcratton of lho~e filtng~ . tht= admlnl\tr:Hivc l ~w JUdge ~ -~ucd a 

1-'inal Rt:commc:ndation on August 18. 20 II. 

At the Scprember 7. 10 II 13u~ine ... ;md Execull'..: ses,ion. the Comrnl•;swner' ~otcd ro 

. .;nd thl~ matte r back to the adnlln lo;rrJuvc law JUdge for furthe r considc·r<nion of the ca lculation 

rncrhodo logy w he :~pplierl rn cash back prom,,ri on, .1 

In ~ccord:mcc wi th !he Commiss ion·~ order. the admtnt~trati\C law judge.: rco pcncd the 

<.'asc for <;ubmtSS IOn of pu\1 -hean ng hncrs and oral aq;urnen ts. After argument "a~ heard on 

November JO. 20 I I and after consideri ng the ex i~ttng rc<.·o rd in accordam:c with the Remand 

Order. 3 Final Recommcnda110n ,,f the Adrntnt~lrat i\C Law Judge ('',\LJ") on Remand w,,, 

i ~sued on April I J. 20 I ~ . h acldrc~'e' the l' .tlculatiun rnc tltodo logy 10 he Jpp licd to ca~h hack 

promottUih 

The Finul Rcc,lntlltcnd.lllfln on Rc111and ".J~ Ct) l1\ldcrccl .. 11 the Arm! 2f>. 201 ~ 

hy Cornmi" i<)llCr f' rcld . and u nantmnu ~ l y ..ti10 pted. !he Comm1~.\l<lll \\Hell to .1ctcpt tile AU 

Rcconll ncn<.LIII(H1 ' ' ' fn llow~ · I J that when AT&T cxt.:nd> ca\hhack ,1ffering> to it.' rcwil 

c lrd~.." l 'J,. \.'.'I 't ·l A 

p J~\. ' 
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R.esellers at the wholc~J i c dts,·uun t. A Rcs..:l lcr th.tt rcque'IS a tclccommun tcattons sc rvtce is tn 

he hdlcd the.: '>lJndard wholcs:~lc price of the.: 'ervicc Tht' cqu,ds the tandard rc.:tad price of the 

service discountetl by the rc.,alc di;o.:ount ri.lte cstahli,hcd by thi~ Comrn'''ion. The Commis.,ton 

has previou'>ly established the re>alc di>count rate JS 20.72'7c When the Re.,dkr requests a va htl 

cashb:1ck promotional aedit. the Rc,ellcr rccctvc' a bill credi t in the amount of the f:~ec value of 

the rct :.~ il ca,hhack benefi t. dto;countcd by the resale tli>COUI1t rate nf 20.72 'i'r. 2) That if the.: 

Rc~cllc rs are entitkd to rc.:..:ei\'C a promotional crctlit fo r the LCCW. the Re,cllcr' :ore entitled to 

a credi t of the I.CCW. lc's the applicable re,.Jic Ji,count r.;tc 3) That wurtl ·o f-mouth 

promotions Jre 1101 a "tclecummunicallon' >avicc" Th<' word-of-mouth prornouon os tho: re sult 

uf AT & T' marketing rcfetTal program and i> not 'uhject to rc,:~lc. 

]urisdicrion an d A[Jplicable L£, .,., 

The Commi~~ion ho!J, hro~d power. pur~uant to the Loui~ tun:l Con,utution ~nd ;. tat ut.:~ . 

to regulate telephone ullllltC; and adopt re.;.;nn:.blc and JU~t ru leo;, n:gulations, ,wd order.; 

afi'ccung t elecommunicat iOn~ sen ICC\. South Cl'ntral Bell Tel. Co. ,. l.ou i,,i,uw Pubht' St'n-it e 

Commission, 352 So.:!d 1)1)1) {LJ . I l)\17 ). 

that : 

Art1cle IV. Section 21 of the l.oui,iana Con~lllullon of 1974, prov1dcs. tn pcnoncm pan. 

The Commission shall regulate ;!I! common carriers and public utilitk, and have 
<;uc;h other ro:gu!Jtory au thority as provided by law. It ~hall i.ldopt .111tl enforce 
reas1•nat>lc rule~. rcgu l~ni,)ns . ;~nd procedure; nec.:-,;.ary for th..: discharge of 1h 
dut ic> . .md perform o ther Julies as provided hy law. 

Lou1si:~na Revised S t~tutc~ -15 : 1163. ct 'cq .. o;imi i:orly prov1dc lh.:tt the Commh~iun shall ext:rci\C 

Jl! nece'>\ilr) pcwcr and authurny O\l!f tclephnnc:: uu littC\ ;md '>hall ,odopt all rca,tlnablc Jnd JU't 

rule,, regulation' .md ortlcr> alfect Jng or cnnnecteJ with the \Crvice and opcwtwn nf 'uch 

bu;.incss. 

or tclecommunic.JIIl)f)\ ,e;:r\'IC~ \ . St'..:tinn 1101 fl5 of the Comll! IS\IIln·, Loc..tl CompCII IIOll 

Short-tcnn promotoons. wl11d1 arc tho'c 11lfcr.:J lur 90 days or lc;.s, ,lft' n<'l .;uhjt:Ct 
to m.~r!datOry rc>.t k . PromniJOn' that ~ 1 re ol lcl'l.:d fot llltl r<.: dtan 11111cty (90 ) d.ly' 
nw.\t be n1;uJe J\ ':ul~hlc lor rc~~le. at the cOI!liiiiS\IOil c'tabli,IJcd di~~ ~•u nt. ''' lth 
the ex pre'> rc;.tncuon th <.~t TS P' 'hall nnly "ffcr :o promnllonal rate ohtatncd from 
the ILEC fnr rc,a le w those customer~ whn would 4ualify fnr the promotion if 
the) rccellcd 11 Jir.:c1ly from lh~ ILEC 

t hd\!r N~• l' \ I \n4 ..\ 
Po~!! ... I 



Case 9:13-cv-80766-DMM Document 28-6 Entered on FLSD Docket 02/11/2014 Page 26 of 56 

Federal Tclc commun~<.:allons c\ct of 1996. Pub. L. No. 104-IOJ. 11 0 Stat. 56 (..:odif1cd as 

amended in -;cauen:d ~e..:tions uf IS :1nu 47 USC scc11nn 25 1 ct ' cq.) regulate~ local telephone 

market~ .tnt.! 1mpo<,c~ obltgJtlons on lncumhent LocJI Exchange C.1rncr~ (" ' ILEc,··J to fo,tcr 

compclllton. Jncludtng n:4U1rcmcnts for ILECS 10 'hare their networks wnh compctuors. 

PursucJnlto J7 t.:SC ~ 251(c)( J J(t\J. ILECS hJve a duty. 

to offer for resale at wholesale rates any telecomm unications st:rvicc th at the 
carrier proviucs ~ ~ rctai I to subscrihcrs who arc not tc lccommunic at ion~ c Jrricrs. 

The whole!.alc pric.: a1 wh1ch the'c 'crviccs ~n: 10 be provided ~~ the retail rate ~o;:,, 

avoided costs, pursua nt to 47 L'SC § 252(d )(3J. fhis duty applic~ to promotinnal offerings of 

telccommunic:Jtion:. scrvJccs as well as to \tant.I:Jrd wnff offerings. except 1f the promot iOn is 

provtded shon tcrn1. This cxci\1Lie> rates that arc in crfcct for no more !han ')()days anu that are 

not u!.ctl to evade the wholesale rJte obligat ion. 4 7 CFR § 51.61 31a)( 2). The Commi''- IOn ha~ 

e~t:~bli~hcd that avoided ~o~t (or wholesale discount) ~~ :W.72%. 111 Order U-22mO. Jnd it ha> 

ht:cn COnlti!UOU>Iy :1pplietJ. 

STII'UlA T/ONS FOR CONSOLIDA TED l'llr1SE 

In au.:ordancc with the Jo int \-1 ouon on Procedural Schedule whmtl!Ctl 111 the.,e Dockets 

on June 16. 2010. 13ellSouth Telcwmmuntcations. Inc. dfo/a AT&T SoutheJ!>t d/b/a AT&T 

LouiSiana l"AT&T LoUt$tana") and .:ach of the Rc,p<~nlicnt~ 1n the above-rcfcrenceJ Docket> 

(collec tively the "Panics") respectfully submit the following Stipu la tions for U>C in rc~olving the 

is~uc> presented in the Consol idated Phase of thc;c Do~kets. ' 

I. Int roduction 

The Panic agree th.tl m the Consohcbtcd Pha,c of these do..:ket,. 11 '' netlher pra..:l!l:al 

nor ncce''·'ry to JLienufy the t.:rrn~ and cond1 tions of cJch .mJ e' cry rctatl promotionJl offt:ring 

that Jllay be imphc;neu by the various pleading; in thc,c Doc~ cl'. Jntl !h.: Panie~ h.we not 

al!e1nptcli ll' do "1 in the'e St ipulat ion,;. ln~tead. the P:uucs :;ubmi t the >lipul~lll llll' 111 St:ction II 

Reierr:ll \IJrJ...cting ("\Voru-of-1\lt,utli .. J. .t11J L1n..: Ccllln<.'cllon Charge W.u~cr t"I.CC\V" \ - .tnd a 

gt!n~ral Jescri ption of the 1eprc,en ldlt\C type' .1f ,\TA:T rct:11 l offenng~ th:11 are 'UbJCCI 10 'uch 

( lnh:r " 'l' l '. '1 1(l4. r\ 
P .• t:C <; 
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proccs' for AT&T' s relail cu>lorner' anu 11' wholc,ale eus1omcr' 10 rcqucq ~ promOIIOo.ll 

ofkring . The Panic' respectfully ask the Commission 10 address lhc 1ssucs in the Consolidutcd 

Phase bu,cd on thc>c ,, tipu la11un' anti 11ie rcpte,eoiJtivc 1ypes of prom01ion.-; .. tnd prm:c,~c' 

included herein . 

In at1Jrcss111g the >pctt fi c offcnngs 1n the Con,o hdated Philse. the P:lflics agree 10 the 

a. Ca,hhack and I.CCW (dcscnbecl .11 page 2. pJragraphs 2(a) and 2tcl. re,pccti vely. of 1hc 

Jo inl ~lot ion on Procedu ral b,uc-;). As to lhc.,e offerings. the Panics il>k the Commiss io n in this 

Consol idated Phase 10 assume thai 1h.: Panics agree lhat ::! Respondent i~ l! lll illed to receive a 

promotional crcdil and that the only dispute is the a mount of the credi t 10 which 1ile 

Respondents are entit led.' 

b. Word-of-:vtoulh (tlc,cnhed Jl page 2. paragraph :!(b) of 1he Joinl Mo11 on on Procedural 

lc;sues) . As 10 this offe ring. the Pan11.:s :lSk lhJI 1he Commi ·sion make an 1n iu al determination as 

to whether the word-of-mouth referral reward program u.:scribed herein is ,ubjet.:t to the rcs:lle 

obligations of the federal Tclccormnuni<.:ations Act of 1996 and o ther applicable law. If the 

Commission determine~ that the referral award program described herein is subject to 

such resale obligations, the Panics as k that the Commis. ion further a~wme that the Panic~ 

agree that a Respondent is emitkd to recei"c a promntional nedit and tha t th~ on ly dispute is 

the a mount of the credit to whtch the R.:,pondcnt~ are entulcd. 

ln reaching the Stipu lation' bt! low 1n the Con,olidated Phase. no Pany wa1vc~ any of its 

nghts 10. after the Commission has issued <tn order rc~olvmg the is~ucs in lhe Con~ol idatcJ 

Phase. prcscnl evidence and arguments regarding each and every re1;1il promotional offe ri ng thai 

may he implicated by the v~riou ~ plead tng-. in thc~e Dot.: k ct~ . induding how and whclhcr cred it 

rcquc-;t, h;1vc been pro~:e'>ed ond nedth i>\LICd by AT&T to J oy Rcspc,ndcnt and wht:thcr a 

given Re,p~Jndent j, entnleJ Ill rc..:ctve" gtq;n ,unount l>f promotional crcJn ·. 

Stmi larl) . the Pan tn a~;ree dt<Jt 1n the Coll><~ iiJ ,ned Ph . .-.:. i1 " n.:nhe1 ptacl!c.d nor 

necessary 10 address the;; factS ' f1CCtlic tn .111 y Re~pondcm~· rcquc~ted prumo11onal t.:rcdu,_ ,,r 

AT&T'~ pro.:.:,c;ing of tho;.c .: rcJits. In o ruer w provide context fo r the Commi>'IOn w dcctdc 

I S~,.l(lt(.' tl( A r& r· s t..a~nr. ac:" pro utt)(I•'031 ,Hh:nng' JfC' pi,\;Ul:I.Jh."d .... llh ltlOf! c..fl\t:trlCc! \t..'f\ l(t'\ .Uld ..\ rt~tT h,l\ 
dcnh:d promntiUOJJ ~ t t:dll fl'QU!..'-.1\ ·'''U"-It.ilt..'J Wllh ' ll~o.h 1\!kn ng .. rhc (.C.,: "tlfl llhll ttln• dnll••l ldr!Jr''' 'tUh t•lkl l ll~'· 

.mJ ~.·.tc.:h P.lrfj n."~f\'t'\ .di t:!!Jif, h ' )I !_!Ul' in \ Ub\L'lfUCIH p lt.a 'l'' Ill !hc'c rrlltd."CJII t@' ;utJ '" nlhl'l l urUin~ . 1h~•l ... u(h 
prt111\ti (Htll,d .•lf~nng' JfC ~u Jrt.• /hJI \Uht~f."! '" lhL' r~~o.Jk llhh¥',,11011\ dl the.: l~lit:rJI rc..:r....·.:nrrmlUOh.{IIIOih Al.'l ~ ·f l 'J9(\ 

JnJ •14hc:r Jpphc1hh: lOt'.\ 

f l rtkf N P l ' 1t1fl~-A 
PJ,!!..: (I 
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the i ~~uc~ pre;;cnted in the Con~o lid ;u cd Phu~C. how.:vcr. the punics submit the: ~llpul~t i ons in 

Sccuon~ Ill and IV below In rca..:h ing these Stipulation' in the Con,o lldatcd Pluse. no Puny 

waive'> any of 1ts nght s. nftcr the Conumss1on has issued an order n:~o l vi ng the i,,ue' 111 th.: 

Consolidated Phase. to prc~ent addi11nnal .:viJcnc.:c and arguments .~~ to retail antl who lc.,alc 

requests for any offering thilt JJ'C bc 1ng or h:1vc: been processed 

II. Representative Dcsuiption or Promotions 

a. Cashback Offerings 

I . Auachmcnt A 10 thc,c Supu lation arc rcprc<.c nt:Jtivc ,Jc.~cr i puon s of vanous 

Allachmcnt B Ill th.:\.: Stipu iJtions an: rcpn:~.:nt at ivc 

dc~c ri puon' of rct;<il ~crv iCC'> anJ pncc> th.n arc the ~llhJCCt of thc.'c rcprc~cntati vc 

C:.~shback Offering>. und the punic> ,tipulatc that adtliti nnal n:pr.:~cnta t ivc 

dcscnpllons or retail serv i ce~ .md prices thJt are the subject of thco;c rcpre\Cntati vc 

Cash hack 01 ferings are avail<lhle at : 

hit p:lt..:pr.hc II Sl't•t lu:om/pd 1/l ;lf,IC)<)(), pd r 

b. ll'nrd-of-Mouth Offerings 

2. Allachrnent C to thC>C Stipul.1tion' I> a rcprc,.:ntativc tlcscriptinn of a "Word·Of· 

:-.Iouth" Referra l Offering 

c. LCCW Offerings 

3. Ana.:hmcnt D to thc,e St 1 pul.nwn~ arc rcprc cntative descript ions or v.mous LCCW 

Ofk n ngs. t\llachmcnt B 10 thc~e Sti pulat ion~ are rcpreo;cntati"c Je,;cnpt i on~ of the 

Offcn ngs . ~nd th.: pantc~ ~u pulatc that ~ddn ional rcprcsc:nt al ivc dco;cnp1 1 on ~ nl 

ret ail 'erv1ces and prit.:cs that arc tilt• ,uhjCt:t of tlic:s.: rcprc,cntati ve LCCW Olfenng' 

[I I. AT8.:T's Procedure fo r Procc~si ng a Hctail l~cquest for a Pronwt iona l Offt!l' illl! 

-1 :\n ATSIT rct:ul <:u\llllllCr 1 ~ hdl t>d tile , 1and.1nl rci:Jil p11~c inr the 

C)J 1.lt-1 ~~~ l 1 \ 1 \ f\-.l .\, 

I'J~e :' 
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AT&T retail customer tht'n rcquc,t> the bene fi t~ of the ca~hback promOtiOn e1ther 

on-line or by mailing 1n il form wuhm the allowable ti me pcnod as dcscnbcd m the 

terms and conditions of the particular promouon. If the retai l customer mc::ct~ the 

qu•t lificati on:- of the promotional ofie ring, ,\ T&T maib a chel· k, gift card. or other 

item ( :t' de,;cribed 1n the pm motiona l offering) to the: retai l w'wmcr' .<: bill ing 

add ress. Th i~ proce~s is fu rther described by AT&T in ' 'frequen tl y a,ked quest ion.;" 

found at hnpd/rcw~ll <k~ ruer.J II m m/ FAQ ~"px . Attachment E to these Stipulatiuns 

is J WP>' of thi, description 

5. At the lime an AT& T rctad cu,tomcr request'> a "LCCW'' pro moti ona l offe nng , an 

AT&T ret:lil rcprcscntatrvc detenmne whether the retail cu~tomc r meet~ all 

qualillcallon' of the offen ng. II the retail customer meets those qualification,, the 

line connection charge is waived. 

6. If an exi'>ti ng AT& T retail cu, wmer refers a potential customer to AT&T and the 

potential customer orders ::ervice(q that qualify for the "Word-of-Mouth" Referral 

Offenng. the AT&T custontcr referring the ne w customer to AT&T may be entitlc:J 

(toj a referrul benefit . In onkr to proces~ tht: req uest for the benefi t. tht! refe rring 

AT&T rewil customt:l rcquc>ts the bcnd its of the promotion on · line by: ( I) 

r.:gi.;~ errng 1n the program : t 2) nominating a potent tal customer before th:n ~·u <;torncr 

order<; qualifying .>ervrcc(, ) from AT&T: and (J) after the potential custome r ordct' 

I.JUalifying \ervice(.,) from i'\ T &T. prov1ding that .:u,tnmer' ;; account information to 

AT&T unlinc . If the rclcrring retail customer meets the qualificatiOns of the 

prornotronal offer ing. AT&T mads a gift card o r l.lthcr item (as desc ribed in the 

promnt1onal offering) tn that retai l customer's billing add1css. The AT&T re tai l 

customer that refe rs a potcnti :tl ctmorncr :,., ~e t fort h above ts hil led the ~tanda rd 

re ta il prrce for the tdcl:n lllmuniC~It lon' ' <:I'\' ICC~ he or ' he purcha~es from AT&T 

IV. ,\T&T's Procedure for Processing a Wholesale l~eg ucst l'or a Promo tiona l 

OITed ng 

, ubJe<.:t to Jny or' the nl'ferul£' dc,cn hcd herc rn. AT&T bdl<; tht: Re;;ponJcnt the 

-------- ----------

l )~<lcl N•• I '. 1 ( lr.J -.'\ 

l'.~~c X 

______ , ________________ __! 
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8 After being billed by :\ T&T, the Rt <pondcnt <uhmus prurnotion:il c red it rc4ucst ~ 

scc kmg any credits to wh1ch il he i iC\ C ~ 11 1 ~ entitleu pursuant to the offenng.' 

9 . Cpon receipt of the~c n:qucsts, 1\ T&T re\ 'tcw~ them 10 determine whether 11 hchcvc' 

the Rc<pondcnt i< entitled to the ercull~ 11 rcquc'i~. To the: ex tent .A. T&T detc:rm1 nc' 

that the Respondent IS en tit led to the rcyuc~tcd nedi t.,, AT&T .Ippl ic, the cred i t ~ that 

11 believe;; nrc due on :1 ,;ubscquenl hi ll Ill the Re<pondent 1 

10. For purposes oi this Conso lidat ed Ph:~sc. the Panics agree that AT&T tl 1cl not >CCk 

prior approval from the Commi"ton reg<~rding the methodology it used to culculatc 

the amouni o l promotional credit< to Rc;;pondcnts th:u .1re the .;ubjec t of the 

Consolid:ued Ph.tse. 

\Yilnesse.< 

Dr. \'r'il/iam Taylor, an employee of ;-.;~t10na l Economic Rescorch As oc 1atc'. Inc . 

tc '>tifying on behalf of AT&T. 

Joseph Gillan, an cconom1<t with a consulting pract ice c;pcciali7.ing 111 

tc.:leconununication,, te stifyi ng ori behalf o! the Rcselkrs. 

Clr risropher Klein, :m t\~,ociatc Profe~ or in the Economic> and Finance Department uf 

Middle Tennessee State Univer,uy, tc~t i fying on behalf of Rcscllers. 

01•erview uf Parly Pos ilionJ 

rl T& T Louisiana 's Positio11s 

AT&T Louhian .. I u~c' a two-,Iep proccs~ to rc~cll a telecommumcat ion~ crv1cc that " 

subJeCt to a retail c:~shhack prnmot10 11 : (I ) .1 rcocllcr 1H<lcr' the requc"c.:d tclecommunH.:atiom 

service and 1S billed the st3ndard who lesale pnce ul the -;crvi<.:C (which L\ the \tandanl rct .. 11l price 

of the service d1scountcd by the ::!0.72 '7r rc, ulc tli~count rate e.;:abli>hcd by the Conuni ~, 1on l : 

and (2 ) the rcselle r requests a o~hhack prOilllHional n~J i i wh id1. if veri fied .1' valid by AT&T 

Louisiana, r~sults in the: rc,;elk1 rece iving il hill credit In Ihe :unoun1 1)l the r~cc ~· .tl uc nf the 

n:tail ca\hb.u.: k benefi t di,collntcd h ~ the.: 20 72'7,; rc>alc di scount rate CS! ub l!,hcd by the 

, t,mc!ard ret.ll l pnrc 1>1 rhc .tffc..: ted ' crv1..:c .. mJ Olll 1n the.: c.1 hhac ~ hcnt: f11 11r ILl the n.:t.11 l 

1 TI,O>L' ,upulat• ~ tlh ;adJn.·,, only if1c prtt..;(! .. .. fm !he.· '·'l .alt' lnrrnt•r th-IIStllllh rc~l\1n .t.nd "''' I h..: p~•-·...:~·, .. h•r the.: 
olh ~o· r J 1 'IJit,.~, 10 \~ h l ~h 311 ,, T lv. r ~· r1 lll\ lljt\.' I.IIC\ .. , .tn II EC 
• \~ llil."n f tt•n<:t.J J hln t: , Ot"ith t'l 1<1-'"f'll ntl•·nJ.; n• •J •\ J.\- ·r .. upu l.tlc th JI A "ft\:. f h.l\ ' ' ' h.t\ 1111 1 phk..~'''-·J 111 tpplu..:J dl 
d t:dll \ lh:u ;\ r&T h.h t.k'c..'llh.'d 31 ~ diH' ,JOJ lh.lllh:r Rl· ... pnndc..·nl\ nor ,, r& I '''rul.lll' ltl.l l :\ l·tv. l I'J..J ' or h,,, rl•'' 
pltl\ l ' \\l't! .d l ~.. rn lth d lill rlf\..' oli.' lualh d\lt" 

C )r dt.'! \i , l' ' l lr!-1 \ 
P :.t g~ I} 
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promottona l price of the service . AT&T Lou isi~na avers i1 IS corrc..:!ly applying the 20.72% 

resale di~cou nl r31c 10 !he promollon~ l price of the ~ervtce . 

AT&T Lou i~iana argues rhnr the Rc~ellcrs po~1110n c.mccming LCC\V is tncorrect 

hccau,c dio;counting !he SO retail pncc hy 20.72% proJuces a "hole,ale price oi SO. It aver.s iris 

not onl y the marhc maltcally a<:curare rc,uiL but also !he result en\ tsinncd by !he 1996 A cL The 

conlrolling Sl;J!ute provide ' that " 'ho lesalc pricco; shall be set .. on the ha.o; is ol retai l rates ..:hargeJ 

to suhscrihcrs for the telccornmunicat ion,; -;c rvicc req uc~ted . excluding !he ponion thl'reof 

auributabk to !co; ts av,lidcd by the ILEC] ... 

Concerni ng the word-of-mouth program. i\T&T Lou isiana argues thai rhesc referrals are 

markering promorions and arc not ; ubjcct w resale. Rcsak obligarions apply only to 

.. lekcommunications services .. i\ T &T Louisiana provides at retail. and a tnarkcti ng referral 

program like .. word-of-mouth''~~ not even arguably a tcb:ommu nications >erv ice. Rather it is a 

markcring a.:ti\·ity thai AT&T induces fro m its cu.,l0111Crs. 

The Hese/lers Pnsitiu r1 s 

The Rcscllcrs state this docket is about pre~erving the vtabi liry of wholesale competition 

and the dficacy of kde ral prtctng t'UI". They e~pou~e in thei r post-hearing brief at page 2: 

At issue is whether ret ai l should be lc" than wholc~alc - that i .... whether 
AT&T's retai l price for tclccommuntcution services should ever be less Lhan the 
wholesale price at which t\ T&T n:sclls those serv ices 10 competi tive local 
exchange carriers (CLEC"l sud1 as the Rcsc llcrs. Obviously. it should not: the 
whok concept behind requiring Incumbent Local exchange Carriers ("ILECs'') 
like AT&T to resell thei r serviccs at wholesale rarcs hinges on retail r:~tes being 
grea ter than wholesale rares. Nevertheless. the Louisi~na Public Service 
Commission ( .. Commission") is here confronred with the problem that AT&T's 
usc of ''ca,hback" promotions. combined wirh its fa ilure 10 ex tend the full \'alue 
of tho-;e promotions to the Rncller ... . resul!s in retai l pnce:; less than wholesale . 
. ·\ T&r~ promotional pricing practices arc un r<:a;onablc. ui;crimtnatory. and 
contrary w the requ irements i! nd purpmes of the Federal Tc lecommunicarions Act 
ol 1996 ("I·TA"J and the f-CC\ rules on re>a le. 

The Kcscllc r~ ' late tht: 4ue~tion bdorc the Comrnis,ton i, hnw 10 cak ubtc the amount the 

Re~cller' arc cnrnlcd to when rc,ellmg ~erviccs subject to c;,,h back. LCCW ~nd refer ral tor 

" o rd c1f mnuth) promutions for the month tn wh ich 1hc promotion ts can1l'J. They argue th~t no 

other month~ arc 111 Ji,pute . 

tc lccnmrnunical!on' >ervicc' th.tt :111 ll.EC may charge a> .. the rJie fu r the telecumrnunic,uion' 

l'l'<kr :-~. , U l I <h.l ·A 
r.~r 111 
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for lle11::rrnin ing the whole,;JIC pnce is to fir>! .:..tkulate the amoun t of the a\'Otded cost. then 

wbtract the avoided cu~ t from the act ual .,ales price. 

Rc,ellcrs s t ;.~t c that 10 prop<:r l ~ llctcrmtnc tht: a\o ick d co>t. one mult iplies the resale dt~cou nt 

factor times the , t.mdudltariffed pri.:c. Thl'> g•ves one the base .tmount of the avoided CU'il. and 

thus 1hc amou n1 by whtc h the" ho le~.lk amount should be le>s !han 1he ret i.J il pm:c. They Mguc 

thi s is because the cost' a>soc iatct.l with !he service rcmuin the same. even if 1hc price is 

1cmporarily chan ged ior a parti cular customer pursuant to a special sale or promotion. The y s ta t~: 

thi.l l it a bo makes -;e n'e to meusure the avotded costs based on the :aandJ rd/t ariffed rc:: tail rato.: 

bccau~e that '' how the mode l '~as origi n..tll y designed. years p~ior to the introduction of 

cashhack and other promotion' . The rco;d ler~ q:,te the titre.: step.> 10 find1ng the whoJe,alc pncc 

arc: 

STEP 1: Find the r rc -pro motion standard/tariffed retuil prict:. 

STEP 2: Ftnd the avoided t:o,t: multiply the "andarct/tariff<:d reta il price hy the 

wholes:~lc discount fac t<lr. 

STEP 3: Subtract the ;woidcd cost irom the retai l \al<:s price. which i\ the 

~t i.lndanJ/tari ffed price. or. tf a promotion appl ies. 1he price after :~pplyi ng the promot ion. 

By applying thi> method. they >tate. the wholesale price is always the same amount lc'~ 

than the retail price wh ich. a;. AT&T's witnco;s acknowledged. ts what the FCC 1ntcndcd. 

The Rcscllcrs further sta te that they arc entitled 10 the full value of AT&T's C<i'h back 

promotions because accord in!! to the FT A and pert i n~nt FCC regul;1110n~. AT&T IS rcq ut rcd to 

offer iLo; services for res:~ le ··subjcct to th.: ' a me ~ondi tions" that AT & T offers its own cnd·u~crs 

and at "the rate for the tdecommunicut ion' ' en•ice less avoided retuil costs." There :~ rc 

~cc n:H i u;. where this would result in t\ T&T g1vt ng credi t h<llance;. to the Reo;ellers . 

Tht' LI'SC Swffs Posirion 

Staff .:om:lud.:s that: 

I J the proper whok,:~lc rate Jppl icahlc when ;.t ··cJ\hback" promotton ;, 0fferell •~ the 

"e!fccttvc rer;:tl pncc" oi the telc!communtcJIIOn, 'crvtc·e nHllttpllo::d b) the LPSC"' 20 72'1 

!Jrdct ~" t' \i \(l.J .\ 

PJ~c II 
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avo ided co'l. Staff u ' c' the fo llow,ng equation: Wholesale Rate = (Rctad Rate)- ( Ca~h - bac k) x 

~~ c redits to re~elle r> for the WLCC promotion ~hould he equal to the anwunt the reselle r 

wa~ charged for the scrvtce: and 

J) word -of mouth promotiotb ,hnuld not t>c:: available for resale 

On remand. Staff adopts a compromt 'ie po' ition concerning ~,:a,hback promotion~ tha t 

result in .J ncgattve pr i ~:e 'iccnmio. Staif States that :\T&T' s methodology re, ults in ~ greater 

benefit be ing provtded to its rctJil customers than is provided to wholesale c u, Hllner~ when the 

effect ive price is negative_• " In simp!.: term'. AT&T should provide the ;.a me credi t amount to a 

rescllc r than [sic ) it provide,; to its retail cw,wmers. if the cash-bJck amount is greate r than the 

price of the servicc."'1 Staff requests that the Corn mi,,ion adopt the pos ition actvanced by StatT 

with respect to the curr~ct treatment of "t<l'>h-back" promotions_ In the alternati ve. S taff 

rc pcctfully reque'its consideration of Staff's ;d tcrnative compromise that ensures Resellers 

t-cc<:ive equal hcncfits to those recetved by retail cus tomers_ 

Issues and A naly~·is 

All panics to tl1is proceedi ng are to be cornplimemcd fo r their work 111 n:trrowing down the 

issues to he addressed by the Commiss ion_ The Joint St ipu lation spec ifically req uests that three 

i.;sues be cll!cided. Since there is no need tn review any individual promot ions or o iTers. the 

Commission. upon a rev iew of pre-flied testimony. exhibits. te, ti mony elicited at the hearing and 

brief, on the issues. answer~ the quc~tions pre>ented tu It by the Panic;, a:. ~ucc t nctl y as poss ible. 

Cashback Offe r ings 

The Panics have requested fo r the Commission to ass ume that the Part ies agree t h ~ t 

Re~e llc~ arc entttkd to receive a promot iona l cred it fo r ca~hback offerings. The Pan ic; ~tate the 

only <-lisputc is the amoum of the credit to whteh the Rcst!lkr' ~re entitled . 

at wholc,.Jie pnces applt es to promotton;d ufferings of ;elccommunic~t t ons ,.:rvtces .J> " -el l a, w 

stundurd tunff ,,ffc rin!(<. except If the promotion i' provided \ hon te rm 1 i.e .. rate' that :•rc 111 

"'C\1:'11 '-c;. Bn~l trn Rcm.1nd. p:lgt• -l 

. Sr~df"' Urad \ln Rco1and. !lJSC (, 

thda N<I L-11 th4 ·\ 

r.1~..: 1:; 
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effect for no mo~e than 90 duys and that arc not u,cd 10 cv;Hk the wholc,<lic rate obl igation) 

4 7 C. F. R. § 51.613!a )( 2 ): Sec Bei/Sottth T~let·nnfl > llliiiCIIItOns. Inc. v. St~nford, 494 F 3d -139 ( .t 'h 

Cir. 2007) ("Sanford"). The cashbacl; offen ngs in tim case arc based upon a one-time rebatl! 

that is :Jppl!cd as a credit to AT&T reta il cu,to rner~ ·" well ,,:; the Resellcr~ . It ' ·'not necc~ ary 

10 dettn ninc wh~ r length uf ti me mus t he ..:on,idered in cval u..rt1ng the prOr11<)tll)n' . AT&T gran t~ 

the n:batcs to its cus tomer' if they sta y for ~0 dJys and complete the rc4ui~1 1c paperwork. The 

sJmc time irame applies to the Rcs.::llcrs. 

Ca.~hback nfferings .trc used to entice customer~ to purchase .;crvicc. A cashback 

pro rnmion is a n:duction in the price nf a ser" ice and doc~ not result in a d1angc 10 tanffccl rat<:!s 

In the i n~tancc of r\ T&T. it i., hoped th..rt u~tng such cnttcemcnts wil l re~ull 111 customer' who 

wi ll n01 only purcha\e the ~crvicc. but keep 11 long lcnn. " It would bc irr;H ronal for AT&T 10 

offer c a~hbac k promoti o n~ to woo cu~tomcr~ v:ho will stay wuh the cornp;my fur only 011<:: 

month: ... a proper understanding of the economtcs of a c;l\hback prornotinn ncce~sarily looks 

at a longa tcrm."11 The ruling in Slall{~~rJ holds that if the"c cashh:u.:k offcn ng~ arc offered for 

more than 90 days. the promotion;JI rates sha ll be avai l<tble for re~ale at the wholesale d iscount. 

These promo1ions need not be re fu nded 10 the Re-.::llcr~· cu~tomcrs. The Rcsc llers arc entitled 10 

recei~e the cashba.: ~ tm:cmivc in the month earned It ncecl not be averaged over \ev.:ral 

months. 

A Re~.::ller that requc'b a tclccommunicatlun · ~~,:1\ ice i; to be hr llcd the ~tand.trd 

wholesale price of the >en 1CC lwhrch is the \tandJrd rctJ II pnte of the service d1scounted hy the 

20.72% re~alc discount rate C>tabli,hcd hy thi s Comnu,,ion). When the Rc~dlcr rcque't' a valid 

cashback promot ional acdit. the Rc,cllcr fir~l receives a br ll credit in the umount of the face 

va lue of the reta il .:a. hback hcncfi t. AT&T discounts the retail c~shback benefi t by the 20.7217'~ 

th<.: rc~alc dl,Cl)Unl rJIC from the <.:<J>hbacl; bcncf't Rc,cllcr' .1rgue that thc .1voidcd ..:oq, (thc 

wholesale Ji scount per(cntagc of :!0.7'lt) shoultl not be applr.:d 10 the promu11 onal c.tsh hack 

amount bur ,hould oni) b.: apphcJ 10 ,[ ,\lldard relilll pr1CC\ R<!:.clkr~ •• rguc that hy A r& r 

rcwlt> in a pr icing 'ituation where the whulc~a lc price " grc.Hcr 1han the rctarl prrce. Re~e lle r, 

- -------- - -------

C!•J,·r ~~~ U-:11 1t,..- A 

P.li!'-' I' 
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Avoided cos ts urc ca lculated a> a pe rce ntage of the retai l pnce . Thi;. amount is then 

deducted fro m the retai l prit:c. It i~ a basic mathematical equation. Thus. avoided cost ~ vary 

wuh the retail price. As the n:wll price incre~tsc;.. so J oes the amount allributable 10 the avoided 

coq~. Accordingly. the lower the retail price. the lower the :~mount of tho! avoided costs. 

AT&T's method of calcu lation ~ ~ correct. Although this theory docs not embrace the cal culat ion 

met hods proposed hy the Rcsc\lcrs or Staff, this resu lt is cons istent with the I"'CC' s Loca l 

Compet ition Order and the orders of this Comm1SS10n. 

Example I, with no p romotional discount, the following calcuhttion would app \y:9 

AT&T Standard Retail Price S30 

F.';timatcd Avoided Costs = Swndard Retail Price x 20'7r (SJO x 20'7c = 56) S6 

Wholesale Price (StamlaHl Rct;u\ Price minus E;.timated Avoided Costs) S30 S6 = S2.:1 

T herefore, the Rcsellers pay $24 for the services purchased from r\T &T . 

Example 2, with a $ 10 promotional discount (las ting over 90 days), the following 

calculation would apply: 

Standard Reta il Price S30 

Minus $\0 promotional di~count 

Nc:t ur Effec tive Retai l price $20 

Estimated Avoided Costs-= Standard R.:tai l Price x 20% ($20 x 20% = $4 ) $4 

Wholesale Price (1\et o r Effective Retail Price mtnus Esllmated Avo ided Costs ) 

$:!0-$4 = $ L6 

Therefore, the Rcsc llcrs pay $1ti fo r the ~ervic.es purchased from AT&T. 

lxamplc 3, with a $50 p romotional discount (lasti ng over 90 da ys), the following 

ca lcula tion I"Ould apply: 

Standard RetJd Pm:c 530 

M 1nu.' '550 promut1on 

l\ct or Erfect i v~ Retail pncc )-20 

1 
,\, hyp,•tfH.' li..:.Ji =: tVZ v..nnle"~o~ll' dt..,l.",lUnl p..;r~.:nt3gt! '' th\.'•f rur .h.: fT:•tn\trallnn fH:qu.hC'i Jnd tn:llhcm.1t 1Ca l ~ac;c 

till!)' 

( )rder N o U· lt1f>.J.,\ 

l'.lj;e l.l 
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Gtven the ~ccn..trio in Example J. how mu~h do tht· Rc:sellers pay or recct ve. under these 

ctrcum,tancc'? h appear> that all rante' JIC 10 agreement JS !0 the calculation o f the Rescller~ · 

wholesa le price m Examples I ancl 2. It t> when the .::a,hb;~c k promotion result!> in a credit 10 the 

AT&T reta il customer that di,puteo; :tbotlt how to cnlculatc the Rescller~ price (or crctli!) an>e 

between the parties. This toric is in dispute in many venues . In thi s case: alone. numerous briefs. 

t:xte nsivc test imony. chans anti c.: akulat io ns have been submilleu to the Commission concaning 

ho w to handle thi s ,;pecirtc sit uat io n. AT&T. the Resc llcrs and Swff ha ve each propo,eu 

solutions and all are different. 

AT&T"s approach: 

AT&T's who lesale price to Resellcr' S24 

Totill cashback [cashback offer less cstimJted avoided cmts($50 x 20%)] 

Net amou nt paid $( 16) 

The Rcscllers app roach 

i\ T &T's who lesale price to R.:sc llcrs $21\ 

Total cashback [cashback equa l> promo11ona l offer to rcwil customers] 

Net :.tmount puid $126) 

Staff's Compromise Approach 

Standard Retail Price S30 

Minu• $50 promotion 

Net amount pa1d S-20 

AT&T contends that StaiT's formula ts nawctl hecause it adds the avoided cost c.:stutEIIe 

r.tthcr than subtract ing 11 , cau ·tng AT&T to g1vc rcse l lc r~ " hi gh credit. wh ich thercfN e increases 

the e .~ pens.: of the promouon I ll AT&T. AT&T pnqul~tt.:'i th:.t t "'hy muking it more e~penstv<:: for 

i\ T&T to o ffer these.: promot ton~. Stafr.; proposed new formula weu ld di,couragc thc\c prn-

competitive promuttons thai ~n.: bencficli.d t<ll'On~umas in LoUJ si:Jna."'
111 

AT&T clauns that the 

ft>rmula Staff proposes io; Jn :~ppro~ch that w,,, not addrc,\ cd at the: heanng. The Rcsellcrs aver 

th.Jl the Staff'' proposal wa, not nov{'l. The: Rcsellc rs urge that the fonnu!J ts the ,~me .t, 

'
0 Reply hn d of ,\ T &T po~• I~ 

Order '\n L' · l l IM r\ 

Pat:< IS 
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J o~cph Gil lan and illust rated on Rc.;eller Exhibit #4 . AT&T C<lntcnd that the formula 11 uses is 

the long stanLiing fundamental formula Staff 'uppuns in al l other c ircum~tancc~. Staff correctly 

posit.; thi,; as an alternative 1nethml nf calculutinn. 

The Rcsellers :~rgue that they shouiLI receive the full-value of the ca~h-bJck promotion 

(550). Re,;elkrs also aver that the value of the promotion should not be rcJucccl by the 

wholesale discount rate <~ppl•cLI Ill re\Jie of regular serv1ces. In this example. for each el igib le 

n:batc, the Rescllers w.1nt AT&T to prn\'ldt: the serv1cc for the Res~llers' cu~tomcr (~• v~duc uf 

S24) :~nd pay the Rcsellt:r S26. This woultlmnke the Wholesale Pncc S-26. or $6 le~~ than tht· 

net or effective re tail prio:e. The Rc-;c llcrs argue that whole\alc must alway~ be ks~ than retail. 

In other worJ~. the AT&T retail custmncr who qu:~liried for the $50 cashback prornotilln 

v.ould puy the stdndard retail price of $30. Then. upon AT &T's 'iati~faction that the reta il 

cw.tomer qualified for the ca. hhack promotion. the retail .::u~tomer ''ould recciv..: a .:red it of S50. 

>0 that pan1cu lar rct;ul custOmer ''ould cifecu,•ely recc1ve the scrvu:c fo r free that month and get 

the cquiv:Jicnt ofS20 hack !rom AT&T. This rc,u lts in a net ort·ffccti'c: rc:t<~ i l price ofS-20. 

The Rc,cllers are asking the Comm1s~ion to requ1re AT&T pro' ide the same S50 cash 

hack prummion h) them and not 1cducc that S5U hy the wholcs:~ le di \count. It ~~ Rc:sellers 

po~it1on that this i' ncces\ary to en~urc that whoJe,,ilc: 1 always le,s than retail. The Re~cllt:r' 

want the SSO ca~ h b.1ck promotion Jedu..:ted from the wholes:~le price:: of ~24. This ncces\arily 

resu lts in :1 ··negative" price. For example: An AT&T retai l cmtomer would p:1y the Standard 

Retail Price of S30 and rccei\·e S50 from AT&T in a ca>hback promotion. ;L, outlined 1n the 

preceding paragraph. This results in th.: AT&T cu~torncr being is,ucd a .:red II th.11 rco;u lts in :1 

credit to their account of 520. 

The Resellers ' argument yields the !ollo" ing rc ult : 

S1andard Rct.•il Pncc ))0 

Net or Effecu vc Retail Pncc w11h a $50 cashbat:k promouon ill 

t )fdl'f '\'u. L \I \(,.~ r\ 

PJg,· I ~ 
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Th.: Rcscl lcr; would rece ive a credit from AT&T of $26, thus m<oking the net effective retail 

price -$26. The Rescller~ urge t h~t th l ~ is the COITCCt appl ication bec<ou~c it provides thcm with a 

lower pncc than AT&T's ret:til custo1ne rs. or .. ,, holcsale must al way> be l.::s~ than retatl" Th 1s 

is nnt :~ I ways the case. There :tre cen a1 nly ti mes dunng li mited promotions where the whulc;ak 

pncc is greater th un the rctatl price untl th is is perrnl~>ible . The Rcsc ller~ are not ent itled to th<: 

entire rebate because the y will rece ive a rcimhu r;emcnt that. is great.er than the price they paid fo r 

the ~crv icc . The Reselle rs do not pay the net or effective retai l price. They pay less hccau-;e the 

perce ntage attributable to the <ovoided costs i~ deduc ted from the price AT&T chargcs Re~el lcrs. 

If the same -;cenario were applied to "positivt" numbers you "'Ould have the follow ing: 

Stantlard Retail Pnce ts S 100. AT&T provides o SSO cash back promotion ant.l the retail customer 

wi nds up p<~ y i ng SSO for the service. The Re,cllers would only pay S·IO for the ~arne serv ice. 

Is the 20 .7 2% resale discount rate to he applied to the standard retail price of the affectt:d 

service and not to the cashhuck benefit or to the retail promot ion :~ ! price of the serv ice·) 

Currcmly. when the Rc ,e ller request;; a va lid cashhack promotional credit. the Re,ellcr ret:ei~es 

a hill c redit in the amou nt of the face ,·alue of the retail cashback benefit. d i counted by the 

resale discoun t rate of 20.72% . AT&T arguc5 that this is tht: correct calculation: appl ying the 

20.72% resale di scount rnte to the promotional price of the service. We have thoroughly 

rev iewed ;\ T &T' s, the Rcseller, · and Staff' s propo,ah and con.::u r with AT&T' s calculation. To 

do otherw1se resu lts in the Rcselle r~ being p;~id to wke se rvice from AT&T. The Rcse ll cr~ 

should be entitled to no more credit for the cash-back component than it wou ld be entitled to if 

AT&T had simply reduced the r~ta i l price of the affec ted serv ice by the same amount. 

This Commis,ion finds th<Jt when AT&T exte nds cashback offer ings t<l its rewil 

.:us tomer~ for more than 90 J ays. the pronH.>IKlnal rates shall be available for resale to the 

Reselkrs. The Resellcr reque>ting a tc:lc..:ommun iC<llions service is to be billed the ~ t andarcl 

1\ 'ho l c~alc pric:c of the o;.:rvic.:. The standard " holcsale price of the service equa ls the net or 

effective retail price nf the 'ervicc tli,countcd by the resale discoun1 r«tc prcvitlU>Iy e~labl ishcd 

O"tcr Nco lJ 1 t .1/'ou . .-\ 
f\ r,:< 17 
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Waiver of Line Connection Cha rge 

The Panics have 'tipulateJ that the Rcscl lcrs ure entitled to receive a promotional ueJit 

for the LCCW and that the only dispu te IS the Jmou nt of the credit to wh1eh the Rc,ellcr~ are 

entitled. An AT&T rc t~i l customer normal ly 1ncurs :t charge fo r the lme eonnecuon As a rc,u lt 

of the LCCW. the retail customer i' ch:.tr)led nothing. The Rc,d lcr' 3rc charged the hne 

connection charge at the applicable wholesa le <.l!scuunl. If the Rescl lers qual ify fnr the LCCW. 

they are then c redited back the amount ini tially charged. For example. if the line connection 

charge i' $50. the retail customer i'> chJrged SSO. However. if the LCCW is gran ted the retail 

cu,tomer pay~ nothing. The <t mount that the Rescllcrs are en titled to 1s the !inc connc.:uon 

charge. less the applicable wholesale di scount. U-.ing 20% (for ease of calcubtion) t1<; the 

appl icable wholesale di,count. the Re,cl ler<; will payS-tO. The Re,elle rs <tre e ntitled to a cred it 

of the ~Hnount pa1d, namely S--10. Under the Re,eller' ~ propo~..tl, the LCCW would amount to a 

rebate and thus the fu ll :~mount, prior to the upplic;Hion of the wholesale discount. mu't be 

credited to the Re-;e llcr. We agree with Stilrf'' conc-lu~inn that the appl ication espoused by the 

Rcsellcrs can result in a ~ituation whe re AT&T pays the Rescllers to connect its customers. 

Accordingly, the prope r me thod fo 1 applying the waiver of the line connection charge IS to 

provide a credit to Re,ellt.:rs .:qualwthe .1mount pre viously charged to the Resel las. 

Word of !\ Iouth Promotion 

The Panics ask that the Commio;sion make an initial determination as to whether the 

word-of-mouth re ferral reward program de~cribed herein is 'ubject to the resale obl igation~ of 

the federal Telecommunications Act of 1996 and other applicable law. They proposc tha t if the 

Commission dete rmine' that tht: referra l ..~wa rd program is subject to ~uch resale obltgmions. that 

the Commission a'~u 111e the Part ies agree a Rcsellcr 1s cntitlcd to receive a promotional credi t 

and <.lctcrm1ne the :1111011 n1 nf the credi t to" hich the Rc,ellcr' ..tre entitled . 

mouth is a promot ion thJt 1' nm subJeCt to rc,alc. Re tail cu\tOiliCr\ of AT& r can recl.'t\'C 

prnmo11nnal benefit.; ' uch a' ca>h or gil t .:.11d' under '"'Ord-of-mouth promo11ons. The retail 

cu,torner,, who choo;.e to p:trtiCip~te 111 '>:tid pn)gr.tm. conv tnce t'nend.; ~nd l':lrndy mcmhcr\ whn 

Ord,·r -.;, , l' I I II•~ - ._ 

l'u~c I X 
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receive the cash or ncar-cash ofTcrings. This word-of-mouth referral is nOt 3 

"te lecommunicat io n~ service .. AT&T prov ides at retail. It is the resu lt of t\T&T's marketi ng 

referral program and should not bt:: subject to resale . 

In accorJanct: with the conclusions re::~ched in this conso lidnted docket ; 

IT IS HERE[lY ORDERED that when AT&T ex tends cashback offerings to its retail 

customers for more than 90 days, the promot ional rates shall be available for resale to the 

Resellcrs at the wholesale discount. A Reseller that requests a telecommunications service is to 

bt: billed the standard wholesalt:: price of the service. This equals the standard retai l price of the 

service discounted by the resale discount rate estab lished by this Commission. The Commission 

has previously established the resale discount rate as 20.72%. Who:n the Rcscll er requests a val id 

cash back promotional credit, the Rescllcr receives a bil l credit in the amount of the face value of 

the re tail cash back benefit, discounted by the resale di scount rate of 20.72%. 

IT IS FURTHER ORDERED that if the Resellers arc entit led ro receive a promot ional 

credit for the LCCW. the Rcsc llers art: entitled to a credit of the LCCW, less the applicable 

r.:sale discount rate. 

IT IS FURTHER ORDERED that word-of-mouth promotions are not a 

·'telecommun i c::~tions service.. . The word-ol~mouth promotion is the restilt of AT&T's 

mark~t ing referral program and is nor subjcc;t to resale. 

BY ORDER OF THE COMM ISS ION 
BATON RO UGE, LOU ISIANA 

~lay 25 , 2012 IS/ FOSTER L. CAMPBELL 
DISTRICT V 
CHAIRMAN FOSTER L. CAMPIJELL 

IS/ JAMES .H. FIELD 
DISTRICT II 
VICE CHAIM1AN JA:VIES :'1-f. F IELD 

IS/ ERIC F. SKR1H£TTA 
DISTRICT I 
CO,'VHvllSSIONER ERIC F. SKRl\fETTA 

EVE KAHAO GO ZA LEZ 
SECRETARY 

l SI L-IMBERT C. BO!SSIERE 
OISTR.ICT IH 
C0:'-1:\IISS IO:-IER LAMBERT C. BO ISSIERE, Ill 

!SICLYD£ C. HOLLO IVA Y 
Dl TRICT IV 
CO.\lMISSlONE I~ CLYDE C. HOLLOW:\ Y 

Order Nu U-3!}64- A 
Pag< 19 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TEXAS 20/3 MAR 26 PN 3: 38 

AUSTIN DIVISION 

NEXUS COMMUNICATIONS, INC., 
Plaintiff, 

-vs-

CHAIRMAN DONNA L. NELSON, KENNETH W. 
ANDERSON, JR., ROLANDO PABLOS, and 
SOUTHWESTERN BELL TELEPHONE COMPANY, 

Defendants. 

ORDER 

'· .;.;;, ' 
- · -:-r . , ' -

( ~·. • ' ,' I .~~ 

Case No. A-12-CA-555-SS 

Before the Court are Nexus Communications, Inc.'s Abbreviated Initial Brief and Motion for 

Summary Judgment, filed January 2, 2013 [#23] ; Nexus Communications, Inc.'s Expanded Initial 

Brief and Motion for Summary Judgment, filed January 2, 2013 [#24]; AT&T Texas' Response to 

Nexus' Initial Brief and Motion for Judgment, filed January 31, 2013 [#28]; The Commissioners of 

the Public Utility Commission of Texas' Cross-Motion for Summary Judgment and Response to 

Nexus Communications, Inc.'s Expanded Initial Brief and Motion for Summary Judgment, filed 

January 31, 2013 [#29]; and Nexus Communications, Inc.'s Reply Brief on Motion for Summary 

Judgment, filed March 1, 2013 (#30]. The Court conducted a hearing on the matters on March 20, 

2013. Having considered the motions, respons ive pleadings, the case file as a whole and the 

applicable law, the Court enters the following opinion and orders. 

I. BACKGROUND 

Nexus Communications, Inc. ("Nexus") brings this action against the Commissioners of the 

Public Utility Commission of Texas ("PUCT'), specifically Chairman Donna L. Nelson, Kenneth W. 

Anderson, Jr. and Rolando Pablos. Southwestern Bell Telephone Company d/b/a AT&T Texas 

("AT&T Texas") was granted permission to intervene as the real party in interest. Nexus seeks 

declara tory and injunctive relief from the April 5, 2012 order of the PUCT granting AT&T Texas ' 



motion for summary decision and dismissing Nexus' claims as well as the June 14, 2012 denying 

Nexus' motion for reconsideration of the April2012 order. At issue is the legality of prices charged 

by AT& TTexas to Nexus under provisions of the Telecommunications Act of 1996, Texas state law 

and their contractual agreement, A brief review of the historical backdrop of this action will more 

properly set the stage for the specifics of the dispute. 

A. Telecommunications Act of 1996 

The Telecommunications Act of 1996 ("the Act") was enacted "to promote competition and 

reduce regulation in order to secure lower prices and higher quality services for American 

telecommunications consumers and encourage the rapid deployment of new telecommunications 

technologies." Telecommunications Act of 1996, Preamble, Pub. L. No. 104-404, 110 Stat. 56 

(1996 ). To achieve its goals, the Act divides various responsibilities between states and the federal 

government, "enlistQng] the aid of state public utility commissions to ensure that local competition 

was implemented fairly and with due regard to the local conditions." Global Naps, Inc. v. Mass. 

Oep't of Telecomms. & Energy, 427 F.3d 34, 46 (1st Cir. 2005). 

Prior to the Act, local telephone monopolies, also known as incumbent local exchange 

carriers ("ILECs"), controlled the physical networks necessary to provide telecommunications 

service. The Act directed creation of a system of compulsory licenses from the ILECs to would-be 

competitors or competitive local exchange carriers ("CLECs"). The compulsory licenses are known 

as "interconnection agreements, " or "I CAs." In pertinent part, the Act requires ILECs to "offer for 

resale at wholesa le rates any telecommunications service that the carrier provides at retail to 

subscribers who are not telecommunications carriers." 47 U.S.C. § 251(c)(4)(A). This provision 

allows CLECs to establish a market presence by reselling the ILECs' telecommunications services 

without building their own physical infrastructure. 

2 



"For the purposes of section 251 (c)( 4 ). a State commission shall determine wholesale rates 

on the basis of retail rates charged to subscribers for the telecommunications service requested, 

excluding the portion thereof attributable to any marketing, billing , collection, and other costs that 

will be avoided by the local exchange carrier." /d. § 252(d)(3). Simply put, the wholesale rate 

consists of the retail ra te, less whatever costs an ILEC will save by selling the services in bulk to 

a CLEC. See 47 C.F.R. § 51.607 (wholesale rate shall equal rate for telecommunications service, 

less avoided retail costs). In addition, an ILEC must pass along any promotiona l rate of services 

to a CLEC unless the promotion is short-term, defined as lasting less than ninety days . /d. § 

51.613(a)(ii). Parties are specifically permitted by the Act to negotiate an ICA "without regard to 

the standards set forth in subsections (b) and (c) of section 251 ." 47 U.S.C. § 252(a)(1 ); see a/so 

Budget Prepay, Inc. v. AT&T Corp., 605 F.3d 273, 276 (5th Cir. 2010) (ILEC and CLEC have ability 

to negotiate around substantive requirements of resale and interconnection provisions in the Act). 

The Public Utility Regulatory Act ("PURA") grants authority to the PUCT to regulate the 

telecommunications industry in Texas. TEX. UTIL. CODE ANN. §52. 002. PURA generally tracks the 

competitive provisions set forth in the Act. /d.§§ 52.001-65.252. 

B. The Parties' Dispute 1 

AT&T Texas is an ILEC and Nexus is a CLEC. They are parties to an ICA ("the ICA") last 

amended in June 2008 under which AT&T Texas sold telecommunications services to Nexus at 

wholesale rates. Pursuant to FCC regulations, the PUCT in a 1996 arbitration established a single 

uniform discount rate of 21.6% for determining wholesale prices. In other words, if the retail rate 

is $100, an ILEC would provide the same service to a CLEC at a wholesale rate of $78.40. The 

ICA specifically incorporates this rate by providing that AT&T Texas will make services available 

to Nexus for resale "at the wholesale discount rate ordered by the State Commission." 

1 As the facts underlying this matter are undisputed. the Court finds c itations to the record largely unnecessary. 
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During 2008 and 2009 AT&T Texas offered two cash back promotions. Each promotion 

entitled qualifying retail users to receive $50 cash back. AT&T Texas treated the promotion as a 

$50 reduction in the retail price, and calculated the promotional credi ts due to Nexus by subtracting 

the 21.6% wholesale discount percentage from the $50 face amount of the promotion, resulting in 

a cash back credit amount of $39.20. Nexus, in turn, claimed it was due promotional credits in the 

full $50 retail face amount of the promotion. 

Nexus filed a complaint with the PUCT challenging AT&T Texas' method of calculating 

promotional credits, asserting Nexus should receive the full $50 face amount of the promotions. 

The matter was referred to the PUCT's arbitrators. The arbitrators ordered the parties to file 

simultaneous motions for summary decision addressing a single threshold legal question: "Does 

AT&T Texas' method for calculating cash back promotional offerings available for resale comply 

with all applicable federal and state law and the terms of the parties' interconnection agreement?" 

The arbitrators ruled " AT&T Texas' method for calculating cash back promotional offerings 

available for resale complies with applicable federal and state law and the terms of the parties' 

interconnection agreement." On AprilS, 2012, the PUCT entered an order granting AT&T's motion 

for summary decision "for the reasons contained in that motion and AT&T Texas' supporting 

documentation." Nexus filed a motion for reconsideration. The motion was denied by the PUCT 

by order dated June 14, 2012. Nexus then filed this action. appealing the PUCT's order. 

Nexus and the PUCT have filed cross motions for summary judgment. AT&T Texas has 

filed a response to Nexus' motion. The Court conducted a hearing on the matters on March 20, 

2013. The matters are now ripe for determination. 

II. STANDARD OF REVIEW 

The Act grants state commissions, including the PUCT, power both to approve and to 

interpret and enforce ICAs. Sw. Bell Tel. Co. v. Pub. Uti/. Comm'n of Tex .. 208 F.3d 475, 480 (5th 
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Cir. 2000). "In any case in which a State commission makes a determination [regarding an ICA]. 

any party aggrieved by such determination may bring an action in an appropriate Federal district 

court to determine whether the agreement or statement meets the requi rements of' the Act. 47 

U.S.C. § 252(e)(6). The district court reviews the orders of a state com mission to determine 

whether an ICA comports with federal law and can review the state com mission's interpretation and 

enforcement of the I CA. /d. at 482. In such an appellate posture, a district court reviews de novo 

a state commission's determination of whether an ICA comports with the req uirements of the Act, 

and reviews "all other issues" determined by the state commission under an arbitrary and 

capricious standard. Budget Prepay, Inc. v. AT&T Corp. , 605 F.3d 273, 276 (5th Cir. 2010). 

Ill. ANALYSIS 

Although presented as numerous sub-arguments, the core of Nexus' challenge to the 

decision of the PUCT is that the decision violates a single immutable principle enshrined in the Act, 

PURA and the ICA. Namely, Nexus contends all applicable authority requires that the wholesale 

rate be lowertha.n the retail rate. Nexus maintains, because the result of AT&T Texas' method for 

calculating the credit due Nexus from the $50 cash back promotion results in a wholesale rate 

higher than the retail rate, the method must be contrary to law and the ICA. Nexus concludes any 

other result would violate the competitive purposes and policies of the governing legal authorities. 

In support, Nexus first points out the Act, and accompanying regulations, speak in terms 

of setting the wholesale rate by reducing the retail rate by avoided costs. See 47 U.S.C. § 

252(d)(3) (wholesale prices for telecommunication services are to be determined on the basis of 

retail rates excluding portion for marketing and other costs that will be avoided); 47 C. F.R. § 51.607 

(wholesale rate ILEC may charge for telecommunications service provided for resale "shall equal 

the rate for the telecommunications service, less avoided retail costs") . Texas statutes , codified 

in PURA, generally require provision of telecommunication services to a CLEC for resale on "terms 
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that are no less favorable" than the terms provided a retail customer of the LEC. TEX. UTIL. CODE 

ANN. § 60.042(c). PURA further specifically requires, for promotions lasting longer than ninety 

days, that the telecommunica tions service be provided to the CLEC "at a rate reflecting the 

avoided-cost discount, if any, from the promotional rate." /d. The parties' ICA also tracks this 

language, requiring AT&T Texas to provide "services available at the avoided cost discount from 

the promotional rate" for promotions of more than ninety days. (AT&T Texas Resp. Ex. C 1J 3.2). 

Similarly, the FCC's Local Competition Order addresses calculation of wholesale rates at 

a percentage below retail rates. See Local Competition Order 1J 910 (adopting default range 

permitting state commission "to select a reasonable default wholesale rate between 17 and 25 

percent below retail rate levels"). In discussing promotions, the Local Competition Order 

specifically refers to a discount to be taken. See /d. 1J 950 (establish ing presumption that 

promotional prices offered for 90 days or less "need not be offered at a discount to resellers" but 

lengthier promotional offerings "must be offered for resale at wholesale rates" in order to "preclude 

the potential for abuse of promotional discounts"). See also /d. 1J 948 (reiterating wholesale 

requirement applies to promotional price discounts). 

Nexus also contends the principle that wholesale rates must always be below retail rates 

is key to the leading appellate case on promotions, Bel/South Telecommunications, Inc. v. Sanford, 

494 F.3d 439 (4th Cir. 2007). Specifically, the Fourth Circuit held promotional offers involving gift 

cards, checks, coupons for checks and similar incentives which extended for more than ninety days 

created a "promotional retail rate" which effectively "chang[es] the actual retai l ra te to which a 

2 Congress directed the FCC to establish rules to achieve the local competition goals of the Act within six 
months of the Act's enactment. . The result was an order referred to as the Local Competition Order. In re Implementation 
of Local Competition Provisions in the Telecommunications Act of 1996, 11 FCC Red. 15499, 15605, 11202 (1996). The 
provisions of the Local Competition Order were largely affirmed by the Supreme Court. Texas Office of Pub. Uti/. 
Counsel v. F. C. C., 183 F.3d 393, 407 n.4 (5th Cir. 1999) (citing AT & T v. Iowa Utils. Bd., 525 U.S. 366, 119 S. Ct. 721 
(1999)). 
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wholesale requirement or discount must be applied." Sanford, 494 F.3d at 442. The court found 

fa iling to account for promotional credits "would obviously impede competition ." /d. at 451 . 

Undoubtedly, Nexus is correct in asserting the common-sense interpretation of terms 

setting a wholesale rate as a "discount from" or "less avoided retail costs" in relation to the retail 

rate would result in a wholesa le rate which is below that of the retail rate. However, in viewing the 

statutes, regulations and case law it is key to note the authorities solely address the wholesale rate 

as the result of a calculation. That is, calculation of a wholesale ra te requires ca lculation first of 

the retail rate, followed by application of the discount percentage. Although Nexus is correct that 

the implication of the authorities is that the wholesale rate will be below the retai l rate, no authority 

unequivocally states that proposition. Rather, the authorities simply dictate the proper method for 

calculating the wholesale rate. 

Moreover, as AT&T Texas argues, the simple response to Nexus' argument that the 

relevant legal authorities require the wholesale rate be less than the retail rate is that the Act itself 

specifically provides that the value of short-term promotions, those lasting less than ninety days, 

do not have to be passed along to CLECs. In such situations, the wholesale rate thus may well be, 

and generally will be, higher than the retail rate. Accordingly, Nexus' argument that wholesale must 

always be less than retail as an absolute fails for this reason alone. 

In addition, Nexus' argument runs clearly counter to the Sanford, the decision all parties 

treat as the seminal authority on this issue. As set forth above, the court in Sanford held monetary 

incentives such as gift cards, checks or coupons for checks were the type of long-term promotions 

which must be passed along to CLECs under the Act. Sanford, 494 F.3d at 442. The specific 

example used by the court in approving the decision of the North Carolina Uti li ties Commission was 

as follows: 

Suppose BeiiSouth offers its subscribers residential telephone service for $20 per 
month. Assuming a 20% discount for avo ided costs, BeiiSouth must resell this 
service to competitive LECs for $16 per month, enabling the competitive LEC to 
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compete with BeiiSouth's $20 retail fee. Now suppose that BeiiSouth offers its 
subscribers telephone service for $120 per month, but sends the customer a 
coupon for a monthly rebate check for $100. According to the NC Commission's 
orders, the appropriate wholesale rate is still $16, because that is the net price paid 
by the retail customer ($20), less the wholesale discount (20%). 

ld. at 450. Under Sanford it is clear that the retail rate in a cash back situation is the standard retail 

rate less the cash back. The discount percentage is then applied to calculate the wholesale rate . 

In other words, a CLEC is entitled to receive the effect of the cash back on the retail rate, but not 

the cash back itself. See Sanford, 494 F.3d at 443-44 (although value of promotion must be 

factored into retail rate for purposes of determining wholesale rate, promotion itself need not be 

provided to would-be competitors ; rather, price lowering impact of promotion on retail price is 

determined and benefit of reduction is passed on to resellers by applying wholesale discount to 

lower actual retail price). This is precisely the calculation AT&T Texas is using and thus it is in 

compliance with Sanford. 

The Court is not unsympathetic to Nexus' complaint that, due to the "quirk" of negative 

numbers, the application of the process set out in Sanford to this case results in a wholesale rate 

greater than the retail rate 3 Nonetheless, as Nexus itself points out, all the relevant legal 

authorities direct calculation of the wholesale rate by subtracting the discount rate from the retail 

ra te . The inexorable reality of math in this case results in a wholesale rate "greater than" the retail 

rate. 

Further, as AT&T Texas points out, Nexus' proposed ca lculation would actually give Nexus 

the benefit of a wholesale rate which itself violates the relevant legal authorities. For the sake of 

example, assume the applicable retai l rate is $100, the discount rate is 20% and AT&T Texas gives 

a $50 cash back rebate. Under Nexus' proposed calculation, the proper way to account for the 

3 The normal retail rate per month for AT&T Texas customers is $26. With the $50 rebate, the retail rate 
becomes -$24 for a single month. Using a 20% discount rate for the sake of convenience, AT&T Texas ca lculates the 
wholesale rate by subtracting 20% of -24 (-$4.80) from -$24 to get -$19.20 as the wholesale rate. Nexus, in turn, argues 
the wholesale ra te in this circumstance should be calculated by subtracting (positive) $4 .80 from the retail rate, for a total 
of -$28.80. 
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rebate is to apply the 20% discount rate to the $100 and then subtract the $50, providing a 

wholesale rate of $30. In contrast, under AT&T Texas' method, the appropriate calculation is to 

apply the 20% discount to the actual retail rate, which would be $50 in this example, not $100, thus 

the wholesale rate would be $40. Nexus' calculation would result in a boon, and more importantly, 

a violation of the discount rate established by the PUCT in compliance with the relevant law and 

regulations. 

Perhaps most tellingly, Nexus' method would violate the ICA. This is significant because, 

as noted above, the Act specifically grants parties the authority to contract in a manner which is not 

consistent with the Act and its accompanying regulations. See 47 U.S.C. § 252(a)(1) (permitting 

parties to negotiate ICA without regard to standards of the Act); Budget Prepay, 605 F.3d at 276 

(ILEC and CLEC have ability to negotiate around substantive requirements of resale and provisions 

in the Act). In pertinent part, the ICA provides: 

Resale services offered by (AT&T Texas] through promotions will be available to 
CLEC on terms and conditions no less favorable than those (AT&T Texas] makes 
available to its End Users, provided that for promotions of 90 days or less, [AT&T 
Texas] will offer the services to CLEC for resale at the promotional rate without a 
wholesale discount. For promotions of more than 90 days, [AT&T Texas] will make 
the services available at the avoided cost discount from the promotional rate. 

(AT&T Texas Resp. Ex. C 1J 3.2). Nexus urges the Court to look solely to the statement in the first 

clause of the first sentence of this paragraph as compelling AT&T Texas to provide it the full 

amount of the $50 cash back promotion. However, it is undisputed in this case that the second 

sentence governs as the promotion at issue lasted "more than 90 days." The clear language of the 

ICA requires AT&T Texas to do precisely what it did. That is, AT&T Texas was required to caculate 

the promotional rate and then substract the discount from that rate. In challenging this calculation 

Nexus is essentially asking this Court to grant it equitable relief from a contract Nexus entered into 
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freely. The Court finds Nexus has cited no legal authority supporting such a position, nor is the 

Court aware of any such authority.4 

At the oral hearing on these matters, counsel for Nexus argued this dispute is subject to a 

de novo standard of review. As set forth above, the Fifth Circuit has made clear "a district court 

reviews de novo a state commission's determination of whether an ICA comports with the 

requirements of the Act, and reviews 'all other issues' determined by the state commission under 

an arbitrary and capricious standard." Budget Prepay, 605 F.3d at 276. The Fifth Circuit recently 

reiterated this holding, stating "[i]t is binding law in this circuit that a federal court reviews a state 

utility commission's interpretation of an ICA under an arbitrary and capricious standard." Dixie-Net 

Commc'n, Inc. v. Bel/South Telecomm, Inc. , No. 12-60685 (5th Cir. Mar. 21, 2013). A ruling is 

arbitrary and capricious "if the agency has relied on factors which Congress has not intended it to 

consider, entirely failed to consider an important aspect of the problem, offered an explanation for 

its decision that runs counter to the evidence before the agency, or is so implausible tha t it could 

not be ascribed to a difference in view or the product of agency expertise." Luminant Generation 

Co. LLC v. U.S. E.P.A., 699 F.3d 427, 437 (5th Cir. 2012) (quoting Motor Vehicle Mfrs. Ass'n v. 

State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43, 103 S. Ct. 2856, 2867 (1983)). ''If the agency's 

reasons and policy choices conform to minimal standards of rationality, then its actions are 

reasonable and must be upheld." Tex. Oil & GasAss'n v. U.S. E.P.A. , 161 F.3d 923, 933 (5th Cir. 

1998). 

In applying the arbitrary and capricious standard, it is worth noting tha t the position urged 

by Nexus has been rejected not just by the PUCT. AT&T Texas has attached to its response 

decisions from the state commissions of North Carolina, Kentucky, Louisiana and Mississippi , 

which have all approved the method used by AT&T Texas to determine wholesale rates when cash 

4 
The Court notes Nexus is, of course. free to negotiate a new ICA with AT&T Texas which would directly 

address the effect of the "quirk. of negative numbers on cash back promotions. 
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back rebates are provided to retail customers. (AT&T Texas Resp. Exs. F-1 ). In addit ion, the 

decision of the North Carolina commission was upheld on review by the federal district court. dPi 

Te/econnect, LLC. v. Finley, 844 F. Supp. 2d 664 (E.D.N .C. 2012). The repeated reject ion of 

Nexus' position by other state commissions is alone strong support for concluding the PUCT's 

determination in this action was not arbitrary and capricious. 

In sum, Nexus has failed to carry its burden to show the PUCT's determination that "AT&T 

Texas' method for calculating cash back promotional offerings available for resale complies with 

applicable federal and state law and the terms of the parties' interconnection agreement" was 

arbitrary and capricious or contrary to the relevant legal authorities. 

In accordance with the foregoing : 

IT IS ORDERED that Nexus Communications. Inc.'s Abbreviated Initial Brief and Motion for 

Summary Judgment [#23] and Nexus Communications, Inc.'s Expanded Initial Brief and 

Motion for Summary Judgment [#24] are DENIED; 

IT IS FURTHER ORDERED that The Commissioners of the Public Utility Commission of 

Texas' Cross-Motion for Summary Judgment [#29] is G RANTED . 
.r 

SIGNED this the ;).,(, day of March, 2013. 

UNITED STATES DISTRICT JUDGE 
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COMl\tlUNICATIONS, INC. FOR ~ 

POST -INTERCONNECfiON OF TEXAS § 
DISPUTE RESOLUTION WITH § /2 ;. I'<' 
SOUTHWESTERN BELL § .. ,·. 4,.¢-f> 
TELEPHONE COMPANY DIB/ A § 

Z/. 
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AT&T TEXAS UNDER FT A § /'. '>( 
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RELATING TO RECOVERY OF § ' .. -. r 
y ~ (' 

PROMOTIONAL CREDIT DUE § (;._;. 
·-: 

ORDER NO. 15 
GRANTING AT&T'S MOTION FOR SU!VIMARY DECISION 

[. 

Summary 

The Motion for Summary Decision of Southwestern Bell Telephone Company d/b/a 

AT&T Texas' ("AT&T Texas") is granted and the Motion fo r Summary D ecis io n and Petition of 

Nexus Communicat ions, Inc. ("Nexus") are denied. The arbitrators co nclude that AT&T Texas' 

method for calculating cash back promotional o fferings available for resale compl ies with 

::~ppli c::~ble federal and state law and the terms of the parties' interconnection agreement. 

II. 

Background 

O n December 28, 2010, Nexus filed a petition against AT&T Texas for fai ling to 

c::~lculate the credits on cash back promotions correctly. 1 Nexus filed the petition for post­

interconnection dispute resolution pursuant to the Public Utility Regulatory Act (PURA). the 

Federal Telecommunications Act of 1996 (FT A) and P.U.C. PROC. R. 2 1.1 - 2 1.129, P. U.C. 

I ,'1/e.ws Communications. Inc.·~ Petition fu r Post-Interconnection Dispute Resolution with Southwestem Bell 
Telephone Company d/b/a AT&T Texas tmder FTA Relating to Recovery of Promotional Credit Due (December 28. 
201 0). 

Exhibit 6 

,_ 

~ 
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PROC. R. 22 .1-22.284, and P.U.C. SUBST. R. 26 .1 -26.469. AT &T Texas filed its res ponse to 

Nexus' petition on January 7, 20 I 1_2 

On August l 0, 20 ll. the arbitrators issued Order No. l 0, Requesting Briefs on Threshold 

Legcd Issue. In Order No. 10, the arbitrators de tem1ined that the threshold legal issue in th is 

docket is: 

Does AT & T Texas' method of calculating cash back promotional 
ojferings available f or rewle comply with all applicable federal 
mzd state law and terms of the parries' interconnection agreement ? 

Nexus' filed its Motion for Summary Decision on September 16, 20 11 and fi led its Reply 

Brief on Threshold [ssues/Motion for Summary Decision on October 14, 20 ll. [n its Motion for 

Summary Decision, Nexus asserted that AT&T Texas' method of calcu lating cash back 

promotions for resellers violates s tate and federal law and the terms of the parties' 

interconnection agreement (ICA) because AT&T Texns refuses to provide resellers w ith the 

same amount of credit that AT&T Texas provides its own retail customers thereby violating the 

principal that wholesale rates should be less than retail rates.3 According to Nex us, AT&T 

Texas' calculations create the opposite effect, which are who lesale rates greater than reta il rates. 

Nexus claims that the whol esale discount percentage of 2 1.6% (avoided costs) should not 

be applied to the promotional cash back amount but should onl y be applied to standard retail 

prices. Nexus argued that the formula that should be used by AT &T Texas to calculate the 

wholesale price associated with special sales or promotions is the standard retail price subtracted 

by the full cash back promotional amount subtracted by the avoided costs (wholesale price = 

(retail pri ce - promotional cash back) - avoided costs). In Nexus' formu la, avoided costs are 

calculated by multiplying the standard retail prices by the wholesale discount percentage (the 

promotional discount is not reduced by avoided costs).4 

On September 16, 20 11. AT&T Texas filed its Motion to Dismiss and filed its Response 

to Nexus ' Brief on Threshold Iss ue/Moti on for S ummary Decision on October 14, 20 l l . AT&T 

Texas avers that the panies' ICA, which incorporates the resale provisions of the Federal 

Telecommunications Act (FTA), provides that "(f]or promotions of more than 90 days. [AT&T] 

2 AT&T Texas' Response ro Ne.ws Commzmicarions, Inc. ·s Peririon for Posr-lnferconnecriorz Oispwe (January 7. 
20 I I ). 
J Nexus Commwzica1ion 's. Inc. ·s Brief on Tlzreshold lssues/Morionfor Su~t~mary Decision at I (September 16. 2011 ). 

~/JJ t l4-16. 
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Texas wi ll make the services to I Nex us I availnble at the avoided cost discount from the 

promotional rate."S AT&T Texas asserts that this provision was interpreted in the Bell South 

Telecommwricclfions, Inc. v. S(lnford, 494 F.Jd 439 , 44 1 (41
h C ir. 2007) (Sanford) case. AT&T 

Texas goes on to say that in Sanford, the Fourth Ci rcuit held that "the price lowering impact of 

nny . . . 90-day-plus promotions on the real tariff or retail list price [must! be determined and 

. .. the benefit of such a reduction [must] be passed on to resellers by applying the wholesale 

discount to the lower actual retail price." AT&T Texas applies the wholesale discount of 2 1.6% 

both to the amount Nexus pays for the underlying service and to the retail value of any cash back 

credit. The formula used by AT&T Texas to determine the wholesale reta il price on a 

promotional offering over 90 days is : wholesale price = [retail price - (avoided costs X retai l 

price)]- [promotional cash back- avoided costs X promotional cash back)].6 

AT&T Texas explained that in the FCC's Local Competition Order, the FCC stated that 

avoided costs for incumbent local exchange carriers · ( !LECs) services should be calculated by 

taking the portion of a retail price that is attributable to avoided costs by multiplying the retail 

price by the discount rate. AT&T notes that the FCC further stated in this order that when a 

promotion, like the cash back promotion at issue in this docket, is extended to resellers, the 

"retai l price" by which the discount percentage is to be multiplied is the promotional retail price. 

The FCC ruled that a promotional offering that lasts longer than 90 days is not short-tenn "and 

must therefore be treated as a retail rate."7 

AT&T Texas asseLtS that even though the terms of the parties' !CA and federal law are 

unambiguous, Nexus claims that it is entitled to receive the full retail amount of any cash back 

promotion even though it is not an end user, but a reseller that purchases AT&T Texas's services 

at wholesale prices for resale to its own end users. 8 

5 A T & T Texas Motion fo r Sumnuzry O<!cision at 4 (September 16. 20 I I). 
6 ld at 4-5. 
7 rd at 6-7. 
MJd ~~ 5. 
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Ill. 

Ruling 

The Arbitrators find that AT&T Texas' motion should be granted for the reasons 

contained in that motion and AT&T Texas' supporting documentation. A It pending requests for 

relief of Nexus are hereby denied and this cnse is dismissed without prejudice. 

SIGNED AT AUSTIN, TEXAS the 51
h day of April, 20 12. 

PUBLIC UTILITY COMMISSION OF TEXAS 

ARBITRATOR 
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PUC DOCKET NO. 39028 

PETITION OF NEXUS § 
COMMUNICATIONS, INC. FOR POST- § 
LNTERCONNECTrON DISPUTE § 
RESOLUTION WITH SOUTHWESTERN § 
BELL TELEPHONE COMPANY D/B/A § 
AT&T TEXAS UNDER FTA RELATING 
TO RECOVERY OF PROMOTIONAL 
CREDIT DUE 

§ 
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ORDER ON MOTrON FOR RECONSIDERATION OF ORDER NO. IS 

This Order addresses the motion fo r reconsideration o f Order No. l 5 by Nexus 

Communications, Inc. The Commission finds that the determination o f the arbitrators in Order 

No. 15 is correct. Therefore, the Commission denies Nexus's mo tion for reconsideratio n and 

upholds the arbitrators' ruling in Order No. 15. 

SIGNED AT AUSTIN, TEXAS the F-1~ of June, 20!2. 

PUBLIC UTILITY COMMISSION OF TEXAS 

ROLANDO PABLOS, CO'i':tMISS IONER 

Exhtbi t 7 
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