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NOTICE OF COMPLAINT
TO
| AT&T Florida

150 South Monroe Street, Suite 400
TALLAHASSEE, FLORIDA 32301-1561
(via Certified Mail No. 7006 2760 0003 8795 1751)

Re: Docket No. 140055-TP -- Complaint of FLATEL, Inc. against BellSouth
Telecommunications, Inc. d/b/a AT&T Florida.

Notice is hereby given, via certified U.S. mail, that the above-referenced complaint was filed
with the Public Service Commission on March 19, 2014, a copy of which is attached.

You may file a response to this complaint with the Office of Commission Clerk at the address
below, with a copy sent to the complainant. The Commission also accepts documents for filing by

electronic transmission provided the electronic filing requirements are met. For information regarding
these requirements, visit the Commission’s Web site at www.floridapsc.com.

Noticed this 24th day of March, 2014.

Cardotre €
Carlotta S. Stauffer

Commission Clerk
CS/sas

Enclosure
cc: FLATEL, Inc.

Office of Public Counsel
Office of General Counsel

Office of Consumer Assistance & Outreach
Docket File

CAPITAL CIRCLE OFFICE CENTER @ 2540 SHUMARD OAK BOULEVARD ® TALLAHASSEE, FL 32399-0850
PSC Website: http://www.floridapsc.com

An Affirmative Action/ Equal Opportunity Employer

Internet E-mail: contact@psc.state.fl.us
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ATE&T Flonda
Mr. Gregory Follensbee

150 South Monroe Street. Suite 400

Tallahassee

FL Zip Code 32301-1561
(850} 577-5550 FPhone 2
(850) 222-4401

greg follensbee@att com

ATE&T FLORIDA

11/08/2011 |1 12:42 p m_ | Dorothy henasco

01/20/2012 | 12 18 p. m. | Dorothy Menasco

Cancel

(850) 577-5655
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FLATEL. Inc

Mr. Abby Matari

Executive Center. Suite 100

2300 Palm Beach Lakes Blvd.

West Palm Beach
FL

(561) 688-2525 ext
(561) 688-7334
AMatari@Flatel net

FLATEL. INC

11/08/2011 | 12:41 p.m

Zip Code:

Phone 2Z:

| Dorothy WMenasco

117082011 | 12:41 p.m_ | Dorothy Menasco

Faries Leckup

33409-3307

(561) 688-2525 ext
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Florida Telephone Co. P.561-688-2525 Ext 102
2300 Palm Beach Lakes Blvd. ; F.561-688-7334
Executive Center, Suite 100 E. Amatari@Flatel.com
West Palm Beach, FI. 33409 W. www Flatel.com

December 30, 2013

Ann Cole, Commission Clerk
Office of the Commission Clerk
Florida Public Service Commission
2340 Shumard Oak Boulevard
Tallahassee, FL 32399-0850

Re: Amended Complaint Docket No.: 110306-TP:
Request for FPSC to address all disputes in question by FLATEL on ATT's
claim for monics owed by Flatel Inc to AT&T
Complaint of FLATEL, Inc. against BellSouth Telecommunications. Inc. d/b/a
AT&T Florida to address unfair interconnection agreement dispute changes,
formulas, and requirements used by ATT to calculate disputes.

Dear Ms. Cole.

Enclosed FLATEL's Motion to amend the request for addressing a matter previously brought
before the commission and was dismissed for improper wording on the docket.Complaint of
FLATEL. Inc. against BellSouth Telecommunications. Inc. d/b/a AT&T Florida to resolve
dispute formulas and unfair promotional credits due to Flatel.

Regards,

Mr. Abby Matari
CEO / Corporate Development




BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re; Amended: Request for addressing Disputes, formulas for calculating disputes. and
promotional credits due Flatel Inc - Docket No. 110306-TP

Complaint of FLATEL, Inc. against BellSouth Telecommunications,

Inc. d/b/a AT&T Ilorida to Resolve unfair

Interconnection Agreement Requirement changes causing Flatel loss of over 7000 customers as
well as its reputation.

Filed: December 30, 2013

FLATEL'S MOTION TO AMEND DOCKET 110306-TP

FLATEL finds it necessary to amend our petition to the Florida Public Service
Commission for their intervention in what we believe to be unlawful practice by AT&T.
FLATEL has found it necessary to appeal to the Florida Public Service Commission which
exercises regulatory authority over the telecommunications industry and its competitive market
oversight. FLATEL respectfully requests the Florida Public Service Commission to look into
what we believe to be unlawful practice where by AT&T offers immediate relief via Promotions

to its End Users without parity to instantly offer the same exact relicl to FLATEL’s End Users.

There are various issucs and practices AT&T has implemented that severely impact the way
FLATEL can offer service to the Florida consumer. From the way AT&T processes the
promotions and known issues they have yet to credit us for, AT&T is aware and has

acknowledged the following but has yet to make any attempt to resolve,

1.} FLATEL is forced to wait a minimum of 60 days for credit of the promotion to impact
the bill. In all other AT&T regions and the AT&'I" Retail side, the effect of the impact of

the promotion is on the first bill. Instead. the process for FLATEL is as follows:

s Receive the AT&T invoice on the designated bill day — depending on the day the new
customer signs on, FLATEL will receive the bill for that customer up to 28 or 30 days

later
» File a promotion request with the AT&T Promotions group

*  Await acknowledgment of the promotion request




*  Awail resolution of the promotion request

¢ If the promotion request is approved, FLATEL could wait as long as 30 days to see the

credit on the subsequent AT&T invoice

On average, for an approved promotion. the time it takes for FLATEL to receive the benefit of

the promotion is 75 days [rom the day the customer signed up.

If the promotion request is denied by AT&T and FLATEL does not agree, they have the ability to
send a billing dispute to AT&T requesting they reinvestigate the promotion with the additional
information provided. Since 2008 FLATEL has yet to see any adjustments in promotion requests
that fall into this Promo that have yet to be addressed by AT&T. The submission date of these

billing disputes dates back o 1/19/2009.

2) "PAMAT/PAMASR lIssue™ - At the end of 2008, Bellsouth introduced two new local

service packages to replace their three existing local service packages.
The old packages were:
PAMAG — known as the “2Pack™ and included Caller ID + Call Waiting
PAMAS — known as the “Preferred Pack™ and included 3-5 features
VSB — known as “Complete Choice™ and included 6+ features
Bellsouth retired the PAMAS and PAMAG packages on 1/27/2009 and the VSB on 2/19/2009.
The new (and current) packages are:
PAMAT — known as “Complete Cheice Basic™ and includes Caller Id + Call Waiting

PAMAS — known as “Complete Choice Enhance™ and is the full feature option including 3+

features.
Bellsouth introduced both packages on 11/17/2008.

In December 2008, Bellsouth updated the tariff and accessible letters to include those “who
subscribe to Complete Choice Basic (or any other package or service that contains those

elements)”. This language update included both PAMAT and PAMAS subscribers.

In January 2009. we noticed a sharp decrease in the approval rating of the Line Connection




Charge Waiver and the Cash back—Acquisition promotion. We had been accustomed to seeing a

95% approval however in December it dipped to 35% and then 6% in January. We sampled the
lines that were denied and they all had either the PAMA7 or PAMAMS package accordingly. Our
theory was that the new PAMA7 and PAMAS packages that AT&T is offering had not been
added to AT&T's promotion logic. We we immediately brought this to the attention of Nicole

Bracy and Ad Allen in the Bellsouth promotions group.

We were told by Bellsouth in February that they did “show there is an issue with PAMA 7 and 8
with the Cash back Acquisition and LCCW promotions™ and I'T was working to fix the issue. In
the meantime we should continue to file the promotions as usual and anything improperly denied
would be credited once the fix was in place. We continued to see denials of these promotions
until Bellsouth implemented the new logic in April 2009, We were assured that Bellsouth would
reevaluate the promotions that were denied incorrectly because of their logic error: however that

re-evaluation process has yet to take place.

3.) AT&T's attempted to lower the value of the $50 Cash Back on 9/1/2009. AT&T
attempted to lower the value from $50 to $6.07 in Florida. At no point did AT&T consult
with the Florida Public Service Commission to notify them of this dramatic change in
business. The rate reduction was revoked on 11/4/2009 but in that short amount of time
AT&T short paid FLATEL by implementing the reduced rate prior to 9/1/2009. Also
ATE&T should be required to credit additionally any lines that were paid at the lesser

amount.

4.) Retail Promotion Legal Action — AT&T has been reducing cash-back credits by the
amount of the wholesale discount in each state. For example. if the AT&T promo is $50
and the Florida wholesale discount is 21.83%, AT&T has been crediting Florida resellers
for $39.08 rather than the full $50. We believe this is in direct violation of the Bellsouth

vs. Sanford decision of 2007 that states that promotions should not be discounted.

5. AT&T Promos Denied without details — From 2006 1w 2008, AT&T has rejected
legitimately requested promotional credits, while has not provided any reason or detail

for the rejection.

In this next example, AT&T offers immediate consumer reliefl via Line Connection

Waiver PROMO 1o its End Users on the AT&T website:




AT&T Q&A Answer: “AT&T residential customers who use our web site to establish
new service and order at least 2 calling leatures will not be charged a line connection fee (a

savings of up to $46)

“Florida Statute 364.162, Negotiured prices for interconnection and for the resale of services and
Jacilities, commission rate setring.

This is an action to cure PROMO actions by AT&T for very serious damages as a result of
AT&T s unrcasonable practice in direct violation of the Communications Act of 1934, FLATEL
is exercising any grounds to demand AT&T's be held accounted for their actions operating under
the laws set forth in the Telecommunication Act.  FLATEL has been providing quality
telecommunication services to the consumer for over |3 years and we have always been in

compliance. Please do not disregard our appeal...

Sincerely,

Mr. Abby Matari
CEO / Corporate Development
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Tracy W. Hatch

February 13, 2014

Ann Cole, Commission Clerk
Office of the Commission Clerk
Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, FL 32399-0850

Re: Docket No.: 110306-TP: Request for emergency relief and
Complaint of FLATEL, Inc. against BellSouth
Telecommunications, Inc. d/b/a AT&T Florida to resolve
interconnection agreement dispute

Dear Ms. Cole:

Enclosed is BellSouth Telecommunications, LLC d/b/a AT&T Florida's
Response to Flatel's Amended Complaint, which we ask that you file in the
captioned docket.

Copies have been served to the Parties shown on the attached Certificate of
Service list.

Sincerely, !
s/Tracy W. Hatch |
Tracy W. Hatch

cc: All Parties of Record

Gregory R. Follensbee
Brian W. Moore

1099808



CERTIFICATE OF SERVICE
Docket No. 110306-TP

| HEREBY CERTIFY that a true and correct copy of the foregoing was served via

Electronic Mail and First Class U.S. Mail this 13th day of February, 2014 to the following:

Pauline Robinson

Adam Teitzman

Staff Counsel

IFlorida Public Service
Commission

Division of Legal Services

2540 Shumard Qak Boulevard

Tallahassee, FL 32399-0850
lel. No.: (850) 413-6183

pevansipse.state. flLus

FLATEL, Inc.

Mr. Abby Matari

Exccutive Center, Suite 100

2300 Palm Beach Lakes Blvd.
West Palm Beach. FL 33409-3307
Tel. No.: (561) 688-2525 ext

Fax No.: (561) 688-7334
AMatarice FLATEL . net

s/Tracy W. Hatch
Tracy W. Hatch




BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Request for Emergency Relief ) Docket No. 110306-TP
and Complaint of FLATEL, Inc. )
Against BellSouth Telecommunications. )
Inc. d/b/a AT&T Florida to Resolve )

)

Interconnection Agreement Dispute Filed: February 13,2014

AT&T FLORIDA’S RESPONSE TO FLATEL'S AMENDED COMPLAINT

BellSouth Telecommunications, LLC d/b/a AT&T Florida ("AT&T Florida™)
respectfully submits its Response to the letter filed by FLATEL. Inc. ("FLATEL") styled as an
~Amended Complaint.™" As explained herein, FLATEL has utterly failed to comply with the
procedural filing requirements set forth in Rules 28-106.201 (contents of initial pleadings), 28-
106.110, and 28-106.208, Florida Administrative Code. By its continued failure to abide by the
procedural requirements, FLATEL's Amended Complaint also runs afoul of Section
120.569(2)(c), Florida Statues® and violates Commission Order No. PSC-12-0085-FOF-TP
issued in this docket. Further, FLATEL s apparent substantive allegations are vague and
ambiguous and fail to establish any claim for relief. For those reasons and the other reasons set
forth below, the "Amended Complaint™ should be dismissed. In the event it is not dismissed.
AT&T Florida also briefly responds to what it understands to be the substantive allegations of

the Amended Complaint.

! Upon information and belief, AT&T Florida does not believe that the Complaint was properly filed by

Abby Matari, FLATEL’s CEO, as Mr. Matari is not a Florida Bar licensed attorney nor has he been designated a
qualified representative by this Commission. See In re: dpplications for Qualified Representative Status, Dockets
Nos. 130008-TP and 140008-TP and www.{labar.org.

2

Section 120.569(2)(c) provides in pertinent part: - Unless otherwise provided by law, a petition or request
for hearing shall include those items required by the uniform rules adopted pursuant to s. 120.54(5)(b). Upon the
receipt of a petition or request for hearing. the agency shall carefully review the petition to determine if it contains
all of the required information, A petition shall be dismissed if it is not in substantial compliance with these
requirements or it has been untimely filed. Dismissal ol a petition shall, at least once, be without prejudice to
petitioner's filing a timely amended petition curing the defect. unless it conclusively appears from the face of the
petition that the defect cannot be cured.




I. INTRODUCTION

FLATEL has once again launched a desperate effort to forestall the incvitable
consequences of breaching the payment terms of its Commission-approved interconnection
agreement (“ICA™ or "Agreement”™) with AT&T Florida. On December 30, 2013, FLATEL filed
with the Commission a four-page. disjointed letter. styled as an Amended Complaint.’ Although
the Amended Complaint was [iled under Docket 110306-TP. that docket was closed by the
Commission on February 24,2012, See Order No. PSC-12-0085-FOF-TP (Dismissing
FLATEL's Complaint and Request for Emergency Stay). Morecover, FLATEL's Amended
Complaint apparently sceks to amend a prior complaint that was rejected by Order No., 12-0085.
A complaint may not be amended without leave of the Presiding Officer” and certainly not after
the underlying complaint has been dismissed by the Commission.

Moreover. while a portion of FLATEL’s original complaint was denied without
prejudice, the Commission expressly noted. “Should FLATEL choose to file an amended
petition. the petition shall conform to the pleading requirements of Rules 25-22.036 and F.A.C
and 28-106.201. F.A.C.. and identify all disputes for which FLATEL requires resolution.”™
FLATEL has again utterly failed to follow the requirements of Rules 28-106.201 or 25-22.036.°
FLATEL's Amended Complaint fails to comply with Rule 28-106.201(d)-(g) by failing to
provide: a statement of all disputed issues of material fact; a concise statement of the ultimate

facts alleged: a statement ol the specific rules or statutes justifying the relief sought; or a

' Docket No. 110306-TP is still apparently closed despite FLATEL's filing. It is not clear whether the Commission
will reopen this docket or place FLATEL s new filing in a new docket.

* Rule 25-106.202, Florida Administrative Code,

* Order No. 12-0085. p. 6.

“ Rule 28-106.201 contains the specific pleading requirements to be included in a petition. Similarly. Rule 25-
22.036 contains pleading requirements specific to the Commission in addition to the pleading and procedural
requirements of Chapter 28, Florida Administrative Code.

-2



statement of the relief sought stating precisely the action the petitioner wishes the agency to take.
FLATEL fails to comply with Rule 25-22.036(3)(b)(1)-(4) by failing to identify: the rule, order
or statute that has been violated: the actions that constitute the violation, the name and address of
the person against whom the complaint is lodged: or the specific relief requested. Despite the
Commission’s specific admonishment in Order No. 12-0085 to comply with the rules, FLATEL
has again clearly failed to comply. Pursuant to Section 120.569(2)(¢), FLATEL's Amended
Complaint must be dismissed for failure to substantially comply with the model rules and the
Commission’s rules. In view of FLATELs continued disregard of the rules and the
Commission’s order, the Amended Complaint should be dismissed with prejudice.

Further, consistent with its persistent pattern of delay. FLATLL waited almost two years
before attempting to scck resolution of its claims from the Commission, and then only under the
threat of an impending trial of AT&T Florida’s claims against it in AT&T Florida’s federal court

collection action, as described below.

II. COLLECTION ACTION IN FEDERAL COURT

On August 6, 2013, BellSouth Telecommunications. LLC. d/b/a AT&T Florida. AT&T
Kentucky. AT&T North Carolina and AT&T South Carolina ("AT&T™) filed a Complaint in
IFlorida tederal court, secking monetary damages in the amount of $1.217.696.00. stemming
from FLATEL s refusal to honor the payment obligations in its ICA with AT&T in Florida,
Kentucky, North Carolina. and South Carolina. Notably, the amount owed by FLATEL in
Florida is $1.040.074. The court set an aggressive schedule in the case, including a trial in June

2014.

-
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On September 16. 2013. FLATEL filed an “Answer™ in the federal court case. on a pro se
basis. Because court rules do not allow corporate entities to file Answers pro se. on September
17.2013. AT&T filed a Motion to Strike FLATEL'S Answer. On November |, 2013, the court
granted AT&T s motion to strike and directed entry of a default against FLATEL. On
November 4, 2013. the clerk entered a default against FLATEL in accordance with the
November I, 2013 Order. On December 30, 2013, however, FLATEL appeared through
counsel. as a result of which the court set aside the default and permitted the filing of an Answer
and Affirmative Defenses on behalf of FLATEL on January 7. 2014,

On January 28. 2014, FLATEL filed a “Motion to Stay the Case and to Refer This Matter
to Florida’s Public Service Commission to Determine Certain Facts Regarding PlaintifT,
BellSouth’s Alleged Improper Business and Billing Practices.” See Attachment A. The court has
not decided FLATEL's federal court motion, but AT&T has opposed that motion to the extent
that it seeks to delay AT&T. once again, from obtaining judgment against FLATEL for the over
$1.2 million which it unilaterally withheld in direct violation of the payments terms of its ICAs,
which expressly require FLATEL to pay a// amounts billed by AT&T for services provided.
including disputed amounts. [t is also worth neting that, by AT&T's calculations, FLATEL
would still owe AT&T over $300.000 even if FLATEL were right about the credit claims which
it has listed in its Affirmative Defenses in federal court and its “Amended Complaint™ here. See
Attachment B (AT&T"s Response to Flatel's Motion for Stay).

The determination of FLATLL s federal court motion also bears on this matter before the
Commission. [f the court decides to refer issues to this Commission. then FLATEL will have its
opportunity to present its claims and arguments to the Commission at that time in a procedurally

appropriate manner. rather than trying to shochorn a purported “Amended Complaint™ into a



docket that was closed a long time ago. For that reason as well, it is appropriate to dismiss
FLATEL's "Amended Complaint,”

1.  FLATEL'S AMENDED COMPLAINT FAILS TO SUPPORT ANY CLAIM
FOR RELIEF

In addition to being procedurally improper, FLATEL's Amended Complaint is
substantively incorrect. Although it is unclear exactly what reliefl it is requesting from the
Commission. FLATEL appears to be arguing that AT&T Florida has somchow acted improperly
in the denial of FLATEL s requests for pramotional credits and the timing in which credits were
applied to FLATEL's account. By its continued failure to pay billed amounts due pursuant to its
contract. FLATLEL is implicitly claiming that its disputes somehow “suspend™ its obligations (o
pay for the services that it received. There is no such provision in its contract. To the contrary.
in its contract FLATEL agreed that payment for “all services provided by [AT&T], including
disputed charges, is due on or before the next bill date™. (ICA. Attachment 7 “Billing™, at
Sections 1.4 and 1.4.1).

Further. FLATEL cites no rules, statutes or orders that support any of its individual
claims. FLATEL s only citation to authority to support its claims is a vague reference to Section
364.162, Florida Statues and the Communications Act of 1934, But, FLATEL fails to identify
any provision of the Communications Act of 1934 that AT&T Florida has supposedly violated.
Moreover, Section 364.162 was repealed effective July, 2011 7 In addition, to the extent that
Section 364.162 was effective during the time period over which FLATEL’s claims stretch,
FLATEL does not explain or even suggest how AT&T Florida’s actions pursuant to its contract

constitute a violation of the provisions of Section 364.162. Finally. the provisions of Section

7 see Laws of Florida 2011, ¢.2011-36, $24,
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364.162 were initially adopted in 1995" and were later supplanted by the provisions of the
federal Telecommunications Act of 1996. The Telecom Act of 1996 is what governs the duties
of AT&T Florida and how those dutics are incorporated in its contract with FLATEL.
Significantly. FLATEL fails to even mention the Telecom Act of 1996, let alone identify any
violation of the Act. By so doing, FLATEL has completely failed to abide by the procedural
rules governing administrative proceedings as well as Section 120.569(2)(¢) and has [urther
failed to provide any support for any of its claims.

The failure to cite valid authority provides another reason to dismiss FLATEL’s
Amended Complaint now, without further proceeding. To the extent. however, that this
submission could be considered to be AT&T Florida’s initial response to the Amended
Complaint, AT&T Florida summarizes its responses to what it understands to be FLATEL's
allegations as follows:

1) Timing of Promotional Credits — AT&T Florida denies any allegation that its

process [or reviewing claims for promotional credits is improper. There is no provision
in the ICA, the Telecom Act of 1996 or in Florida law that provides IFLATEL with the
ability to dictate the procedures by which AT&T Florida processes promotional claims.
Additionally. there is no requirement that AT&T Florida employ the same method
for providing promotion credits for its wholesale customers as it does for its retail
customers. AT&T Florida has access to its retail customer records and thus has the
ability to casily determine whether the customer is entitled to the credit, gift card, or other
applicable promotion item. For its wholesale customers, AT&T Florida employs a claim

submission and review process to assess the validity of the promotional ¢laims submitted.

® See Laws of Florida 1995. ¢.1995-403. §16.



This review process, which is not discriminatory, is necessary to allow AT&T Florida the

Commission knows, AT&T Florida has had serious issues with some CLEC wholesale
customers submitting promotion claims that do not meet the qualifications of the
promotion and for which the CLECs were not entitled, and AT&T Florida needs a
mechanism to ensure its wholesale customers meet the terms and conditions of
promotions. See, e.g.. Inre: Complaint by DPI-Teleconnect, L.L.C. against BellSouth
Telecomms., Inc. for dispute arising under interconnection agreement, Docket No.
050863-TP, Order No, PSC-08-0598-FOF-TP, at 7-9 (Sept. 16, 2008) (secking credits for
promaotion that required features that CLEC did not purchase).

2) PAMAT7 and PAMAS Promotional Credits — AT&T denies any allegation that it

has failed to grant otherwise appropriate promotional claims related to PAMAT7 or
PAMAS. All promotional credit requests are reviewed to determine whether the request
is appropriate. Prior to issuing a final bill to FLATEL in April of 2012, AT&T Florida
applied all appropriate credits to FLATEL s account. FLATEL identifies no rule, order
or contract provision that supports its claim that some promotional credits were

improperly denied.

3)and 4) Cash Back Promotions — AT&T denies any allegation that it has failed to
grant otherwise appropriate promotional claims related to Cash Back Promotions.
FLATEL's contention that it is entitled to the full retail face amount of a ““cash back™
promotion is simply incorrect. The North Carolina Commission has previously rejected
this claim and determined that AT&T North Carolina’s process of reducing a cash back

opportunity to assess the legitimacy of the thousands of claims it receives. As the
promotion by the wholesale discount was correct. The North Carolina Commission was



affirmed by the district court in North Carolina.” In fact. every court and state
commission that has addressed this issue has ruled in favor of AT&T."

3) Promotions Denied Without Details — AT&T Florida denies any allegation that it

has (ailed to provide adequate detail or explanation for promotional claims that were
denied. First, FLATEL docs not indicate or illustrate how AT&T Florida's denials of
promotional credit claims failed to provide adequate reason for the denial. Second,
FLATEL identifies no rule. order or contract provision that supports its claim that
inadequate explanation was provided in conjunction with denial ol some promotional

claims or that greater detail should be provided.

? See. dPi Teleconnect, LLC v. Finley, et al. Docket No. 5:10-CV-466-BO (USDC, EDNC. Western Div.), Order
dated February 12, 2012, at 6-7. BellSouth Telecommunications, Inc. dba AT&T Southeast dba AT&T North
Carolina v, dPi Teleconnect, LLC, et al., Docket No. P-836. Sub 5. cte. (North Carolina Utilitics Commission) Order
Resolving Credit Calculation Dispute dated September 22, 2011, at 5.

9 See, e.g., dPi Teleconnect, LLC v. BellSouth Telecommunications, Inc. dba AT&T Kentucky, Docket No. 2009-
00127 (Kentucky Public Service Commission). Orders dated January 19, 2012 and March 2, 2012: Nexus
Communications, Inc. v. Chairman Donna L. Nelson, et al., Case No. A-12-CA-553-8S. United States District Court
for Western District of Texas. Order filed March 26. 2013 (Texas District Court Order); Petition of Nexus
Communications, Inc. for Post-Interconnection Dispute Resolution with Southwestern Bell Telephone Company dba
AT&T Texas under FTA Relating 1o Recovery of Promotional Credit Due, Docket No. 39028 (Texas Public Utility
Commission) Order No. 15 Granting AT&T"s Motion for Summary Decision dated April 5. 2012 at 4: BellSouth
Telecommumications Ine d b a AT&T Southeast d'ba AT&T Louisiana v. Image Jdecess, Ine d b a New Phone, et
al., Docket No. U-31364-A (Louisiana Public Service Commission) Order dated May 25, 2012,



CONCLUSION

WHEREFORE., in consideration of the above, AT&T Florida respectfully requests that
the Commission dismiss FLATEL's Amended Complaint with prejudice. If the federal court
grants FLATEL s Motion to refer certain matters to the Commission. then the Commission can
determine how best to address the referral from the court and instruct the parties accordingly.

Respectfully submitted this 13th day of February, 2014,

AT&T FLORIDA

w/Tracy W, Haich
Tracy W. Hatch
AT&T Florida
c/o Gregory R. Follensbee
[ 50 South Monroe Strect
Suite 400
Tallahassee, FL 32301
Tel. No. (305) 347-5558
Fax. No. (305) 577-4491
th9467 dall.com
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
WEST PALM BEACH DIVISION

CASE NO.: 13-CV-80766-DMM

BELLSOUTH TELECOMMUNICATIONS,
LLC, doing business as AT&T Florida,
doing business as AT&T Kentucky, doing
business as AT&T North Carolina, doing
business as AT&T South Carolina,

Plaintiff,
Vs,

FLATEL, INC.

Defendant.

DEFENDANT, FLATEL, INC."S MOTION TO STAY CASE AND
TO REFER THIS MATTER TO FLORIDA'S PUBLIC SERVICE COMMISSION TO
DETERMINE CERTAIN FACTS REGARDING PLAINTIFF, BELLSOUTH’S
ALLEGED IMPROPER BUSINESS AND BILLING PRACTICES

Defendant, FLATEL, INC., by and through undersigned counsel, hereby moves the Court to
stay this case and to refer the matter to Florida’s Public Service Commission to determine certain
facts regarding Plaintiff, BELLLSOUTH’S alleged improper business and billing practices and states |
as follows.

1. Defendant respectfully moves the Court to Stay the litigation and refer the case to the

|
Florida Public Service Commission (hercinafter “FPSC™) , which has primary regulatory authority
over telecommunications in Florida. Defendant has recently amended its formal request to the
FPSC under Docket No.: 110306-TP, pertaining to alleged unfair interconnection agreement dispute

changes, formulas, and requirements used by ATT to calculate disputes. The FPSC has indicated
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its willingness to resolve these issues and make factual determinations, which if such factual
determinations did not resolve the case, would greatly streamline the Court’s necessary efforts.
2, The Court has broad discretion to stay proceedings and otherwise manage its docket.

Clinton v. Jones, 520 U.S. 681,706, 117 S. Ct. 1636, 137 L. I5d. 2d 945 (1997). Here, Defendant

asserts that the Primary jurisdiction doctrine is potentially applicable and "is specifically applicable
to claims properly cognizable in court that contain some issue within the special competence of an

administrative agency." Reiter v. Cooper, 507 U.S, 258, 268, 113 S. Ct, 1213, 122 L. Ed. 2d 604

(1993); see also Clark v. Time Warner Cable, 523 F.3d 1110, 1114 (9th Cir. 2008) (stating that "the

doctrine is a 'prudential’ one, under which a court determines that an otherwise cognizable claim
implicates technical and policy questions that should be addressed in the first instance by the agency
with regulatory authority over the relevant industry, rather than the judicial branch"). "It requires
the court to enable a 'referral' to the agency, staying (urther proceedings so as to give the parties

reasonable opportunity to seek an administrative ruling." /n re Horizon Organic Milk Plus DHA

Omega-3 Mktg. & Sales Practice Litigation, F. Supp.2d __ , No. 12-MD-2324, 2013 U.S.

Dist. LEXIS 105830, 2013 WI. 3830124, at *25 (8.D. Fla. July 24, 2013) citing Reiter, 507 U.S. at
268.

3: Accordingly, Plaintiff will not be prejudiced by this requested stay, the parlies will
likely incur less expense resolving the factual issues with the FPSC, it will conserve judicial time
and resources, and it will likely narrow the issues for the Court’s ultimate determination.

4, Plaintiff'does not agree to the relief sought herein.
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WHERLEFORE, Defendant, FLATEL, INC., respectfully requests the Honorable Court enter
an order staying the litigation, referring the matter to the Florida Public Service Commission while
retaining jurisdiction, and for such other and further relief the Court deems reasonablc and necessary.

DATE: January 28, 2014 Respectfully submitted,

[s/Stephen A. Smith, Esquire
Stephen A. Smith, Esquire
Florida Bar No. 0488194
E-Mail: ssmith@pallolaw.com
Pallo, Marks, Hernandez,
Gechijian & DeMay, P.A.

4100 RCA Blvd,, Suite 100
Palm Beach Gardens, FI, 33410
Telephone: (5601) 624-1051
Facsimile: (361)624-7441
Attorneys for Defendant, FlaTel, Inc.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 28th day of January, 2014, 1 clectronically filed the
foregoing with the Clerk of the Court using CM/ECF. 1also certify that the foregoing document is
being served this day on all counsel of record or pro se parties identified on the attached Service List
in the manner specified, either via transmission of notices of electronic filing generated by CM/ECF
and/or U.S, Mail or in some other authorized manner for those counsel or parties who are not
authorized to receive notices of clectronic {iling,

[s/Stephen A. Smith, Esquire
Stephen A, Smith, Esquire
FFlorida Bar No. 0488194
E-Mail: ssmith@pallolaw.com
PPallo, Marks, Hernandez,
Gechijian & DeMay, P.A.

4100 RCA Blvd., Suite 100
PPalm Beach Gardens, FL. 33410
Telephone: (561) 624-1051
Facsimile: (501) 624-7441
Attorneys for Defendant, FlaTel, Inc.




Stephen A. Smith, Esquire
[lorida Bar No. 0488194

E-Mail: ssmith@pallolaw.com; vickie@pallolaw.com

Case 9:13-cv-80766-DMM Document 25 Entered on FLSD Docket 01/28/2014 Page 5 of 5

SERVICE LIST

Pallo, Marks, Hernandez,
Gechijian & DeMay, P.A.

4100 RCA Blvd., Suite 100

Palm Beach Gardens, I'l. 33410
Telephone: (561) 624-1051
Facsimile: (S61) 624-7441
Counsel for Defendant, Flalel, Inc.

Manuel Alfredo Gurdian, Esquire
LE-Mail: manuel.gurdian(@att.com
A'T&| Services, Inc.

150 West Flagler Street, Suite 1910
Miami, L. 33130

Telephone: (305) 347-5561
Facsimile: (305) 375-0209

Counsel for Plaintiff, Bellsouth Telecommunications, LLC
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA
WEST PALM BEACH DIVISION

BELLSOUTH TELECOMMUNICATIONS,
LLC,

PlaintilT, Case No. 13-CV-80766-DMM
VS.

FLATEL, INC,,

Defendant.

PLAINTIFF’S RESPONSE IN OPPOSITION TO DEFENDANT’'S MOTION TO STAY

CASE AND REFER MATTER TO FLORIDA PUBLIC SERVICE COMMISSION
AND INCORPORATED MEMORANDUM OF LAW

Plaintiff, BellSouth Telecommunications, LLC d/b/a/ AT&T Florida, AT&T Kentucky,
AT&T North Carolina, and AT&T South Carolina ("AT&T™). respectfully submits its Response
in Opposition to the Motion of defendant Flatel, Inc. (“Flatel™) to stay this case and refer this
matter to the Florida Public Service Commission ("FPSC™), and states as (ollows:

INTRODUCTION

Flatel failed to pay AT&T over $1.2 million for services that AT&T supplied to Flatel for
resale pursuant to the terms of the parties’ contract and the monthly bills for those services.
Flatel does not deny that it received and resold those services, but it refuses to pay its bills based
upon alleged credit claims, even though its contract requires payment of all charges, including
disputed amounts, by each bill's due date. Now, in the face of this Court’s admonition against
further delays (DE 22). Flatel seeks to bring this action to a halt to permit Flatel to belatedly
pursue those credit claims before the FPSC. AT&T does not object to the FPSC's resolution of

Flatel’s credit disputes. IHowever, the FPSC has already ruled that Flatel had a contractual
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obligation to first pay all amounts billed. regardless of any disputes over credits. and Flatel still
refuses to pay its bills. There is no just reason to further delay AT&T's collection action while
Flatel's credit disputes are being addressed by the FPSC.

In its bare-bones motion. Flatel does not quantily its credit claims or demonstrate in any
way that it is likely to obtain a ruling from the FPSC that would allow it to escape liability to
AT&T. In fact, it appears from IFlatel’s prior FPSC filing that even if the FPSC were to rule in
favor of Flatel on cach and every onc of its credit claims. Flatel would still owe AT&T over
$200.000 in Florida. In addition, Flatel owes AT&T another $177.622 in North Carolina. South
Carolina and Kentucky. which would not be addressed by the FPSC. leaving an undisputed
balance of over $375,000 due from Flatel regardless of the outcome of the FPSC proceeding.

In addition. as detailed below, a large portion of the credits sought by Flatel are based
upon its contention that it was entitled to the full retail face amount of any “cash back”™
promotion for which its customers qualified and that AT&T underpaid those credits by
discounting the retail amount by the applicable wholesale discount rate. The FPSC has never
addressed that issuc. but every court and state commission which has addressed the issue has
ruled in favor of AT&T s method of calculating cash back credits to resellers. Flatel has not
demonstrated that it is likely to convince the FPSC to rule otherwise.

Clearly, this motion is nothing more than another in a long line of delay tactics by Flatel
to avoid its contractual payment obligations and forestall entry of an inevitable judgment against
it. This case can. and should, promptly proceed to conclusion on AT& s affirmative claims
while Flatel simultancously pursues its supposed credit claims in the FPSC. Alternatively. Flatel
should be required to post a bond in the amount of its unpaid charges. or such other amount as

this Court deems appropriate. as a condition of any stay of this casc. In the absence of such
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security, a stay would allow Flatel to dissipate assets and thereby impair, if not destroy. any
chance that AT&T may have to collect its long-overdue monies and enforce its inevitable
judgment. Indeed, Flatel has already represented to this court that it is “unable to afford
representation” (DE 6). raising serious doubts as to Flatels intention and ability to satisfy any
Judgment.

STATEMENT OF FACTS

The relevant background facts and history of this dispute are set forth in AT&T’s
Complaint (DE 1) and in the Affidavit of David J. Egan filed on behall of AT&T in support of its
Motion for Final Default Judgment (DE 16-1) and need not be repeated here at length.

In brief, AT&T and Flatel entered into an interconnection agreement (“ICA™) in 2005.
(DE 1. 97: DE 106-1. 42 and Exhibit A) Under the ICA. AT&'T provided Flatel with, among
other things, telecommunications services for resale, and Flatel was required to pay all monthly
billed charges. including disputed amounts, on or before the next bill date. (DE 1, {8: DE 16-1,
3 and Exhibit A [ICA], Attachment 7 “Billing™, at Sections .4 and [.4.1). Beginning in late
2009. Flatel began withholding payment of a portion of its bills from AT&T for
telecommunications services provided under the ICA. (DE 16-1. 93) Flatel continued to breach
the express payment requirements of the ICA by refusing to pay the full amount due. until
AT&T eventually terminated service to Flatel in the 2011 to 2012 timeframe. (DE 16-1, 9 9-
16)

In April. 2012, after disconnecting all services in Florida and applying all credits and
security deposits, AT&T issued its final bills to Flatel for its three resale accounts in Florida,
totaling $1.040.074 (later reduced internally to $1.040.051 after applying a $23 credit). (DE l6-

1,912 and Exs. C and I) In or around September, 2012, after disconnecting all resale services in
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North Carolina, South Carolina and Kentucky. and applying all credits and security deposits,
AT&T issued its final bills to Flatel for resale services provided in those states in the following

amounts, after application of all credits and security deposits:

North Carolina $61.430
South Carolina $93.832
Kentucky $22.360

(DE 1. 9917. 24, 27, 30: DE 16-1.%17 and Ex. E)

Thus. Flatel owes a past due and unpaid balance to AT&T in the amount of $1.217.673.
comprised of: $1.040.051 due in Florida. $61,430 due in North Carolina: $93.832 due in South
Carolina; and $22.360 due in Kentucky. (DE 16-1, 922 and Ex. F)

AT&T filed its straight-forward collection complaint on August 6, 2013, seeking a
judgment for the more than $1.2 million that Flatel failed to pay for services provided in Florida,
Kentucky, North Carolina and South Carolina. (DE 1) Following the court’s striking of Flatel's
impermissible pro se Answer on November 1, 2013 (DE 1), and the Clerk’s entry of a default
on November 4. 2013 (DI [2). AT&T moved for entry of a Default Judgment (DE 16). It was
only after the Court granted Flatel one additional chance to retain counsel, that Flatel appeared
through counsel and filed an Answer, rendering AT&T s motion for Default Judgment moot.

LEGAL ARGUMENT

I. Flatel's Credit Claims Do Not Affect its Pavment Obligation

Flatel has alleged. in its Sixth through Tenth Affirmative Delenses, that it is entitled to
credits against the $1.2 million in unpaid charges. In sharp contrast to AT&T’s straightforward
claims for monies due on monthly bills for service pursuant to the provisions of the ICA, Flatel’s
alleged credit claims are ill-defined and unquantified and. most importantly. provide no excuse
for non-pavment. Importantly. under the express terms of the [CA. Flatel had no right to
withhold pavment to AT&T based upon any of its alleged claims for credits.  The parties’

4
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FPSC-approved Agreement requires Flatel to pay all amounts it is billed. even if it disputes those
amounts:
Payment Responsibility. Payment of all charges will be the responsibility of

FLATEL...FLATEL shall make payvment to [AT&T] for all services billed
including disputed amounts....

Payment Due. Payment for services provided by [AT&T]. including disputed
charges, is due on or before the next bill date....

(DE 16-1. Exhibit A [ICA]. Attachment 7 “Billing”, at Sections 1.4 and 1.4.1(emphasis added).

Indeed, Flatel’'s November 2. 2011 petition to the FPSC secking to enjoin AT&T from

disconnecting service (the “Flatel Petition™, attached hereto as Exhibit A) was dismissed without

prejudice by the FPSC by Order No. PSC-12-0085-FOF-TP issucd Fcbruary 24, 2012 (the |
“FPSC Order”. attached as Exhibit B hereto).

In dismissing Flatel’s Petition, the FPSC ruled that the Petition failed to state a cause of
action against AT&T and was subject to dismissal because the FPSC lacks authority to grant the
requested injunctive relief. (Exhibit B at pp.4-6). The FPSC specifically ruled that:

We articulated in Order No. PSC-10-0457-PCO-TP. issued on July 16. 2010, that

carriers can enforce ICAs including the disconnection of services lor violation of

the ICAs where the payment terms are clear and unambiguous. [Here the ICA

provides that FLATEL should make pavments for services provided by AT&T

Florida including disputed charges on or before the next bill date. The ICA also
provides that services can be discontinued for nonpayment of bills.

* * *

FLATEL’s statement that the disputed balance includes promotions that should be
offset against amounts it owes to AT&T Florida is not a cause of action as it
relates to granting an emergency stay. The [CA requires that all services billed
should be paid including disputed amounts, and FLLATEL's petition is for an
emergency stay to prevent disconnection of its service for nonpayments of bills.
Therefore. FLATEL's assertion regarding the promotions failed to satisfy the
requirements for a cause of action for an emergency stay.

(Exhibit B at p. 5 (footnotes omitted))(emphasis added)
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AT&T's Complaint in this action states a simple breach of contract action against Flatel
based upon Flatel's unambiguous obligation to pay amounts billed. including disputed amounts.
by each bill's due date. Flatel has presented no justification for delaying the resolution of
AT&T's affirmative claims while it pursues its alleged credit claims in the FPSC.

The FPSC has already ruled in its February 24, 2012 Order that the payment terms of
Flatel's ICA are unambiguous and could be enforced as written, so there is no need for the Court
to await the FPSC's interpretation of that contract clause.! Indeed. in a case dealing with
identical ICA language. the FPSC similarly held that a Rescller could not withhold disputed
amounts from AT&T and explained as follows:

The parties' conduct is governed by an ICA with clear terms. The terms and
conditions of the Parties' ICA are clear and unambiguous. Specifically, that
Express Phone shall make payments for all services billed including disputed
amounts. Furthermore, we already ruled in LifeConnex, with identical
language in the ICA, that the billed party is required to pay all sums billed,
including disputed amounts, pursuant to the terms and conditions in the
ICA. Express Phone must pay all disputed amounts. Dispute of promotion
credits, does not affect the billing time frame or pavment obligations
established by the ICA. AT&T Florida is entitled under the clear terms of the
ICA to prompt payment of all sums billed; and in the absence of such payment.
is entitled to proceed with the actions outlined in the Notice of Commencement of
Treatment; and that AT&T Florida appropriately disconnected Express Phone on
March 30.2011.7 (emphasis added)

"Indeed, as the FPSC noted in its February. 2012 Order, it has ruled that these identical provisions are unambiguous
and enforceable in prior cases. See M res Complaint and petition for relicf against LifeConnex Telecom, LLC fka
Swiftel, LLC by BellSouth Telecommunications, Ine.. Docket No. 100021-TP. Order No. PSC-10-0457-PCO-TP. at 6
(July 16, 2010)(copy attached hereto as Exhibit C)(The FPSC found “that AT&T is entitled under the plain terms of
the 1CA to prompt pavment of all sums billed: and in the absence of such payment, is entitled to proceed with the
actions outlined in the Notice of Commencement of Treatment™ and “the plain language of these provisions is clear
that while [the CLEC] can dispute amounts billed by AT&T, it must pay those amounts as billed within the time
specified by the ICA."). Commissions in Kentucky, North Carolina and Alabama have all reached similar
conclusions regarding interconneetion agreements with language that is identical to the ICA provisions. See, /n the
Matter of BellSouth Telecomms , e v LifeComex Telecom, LLC fka Swiftel, LLC. Case No. 2010-00026; /n the
Matter of Disconnection of LifeComiex Telecom, Inc. fka Swiftel, LLC by BellSouth Teleconuns., Inc., Docket No.
P-55, Sub 1817, and Petition of LifeConnex Telecom, LLC, [k a Swifiel LLC Concerning Implemenation of its
Interconnection Agivement with BellSouth Telecomms., Ine , Docket No. 31450,

2 - . a . aga . .
< Inore Emergency Complaint of Express Phone Service, Inc. against Bellsowth Telecommunications, Inc. In re:
Notice of Adoption of existing interconnection, unbuneling, resale and collocation agreement benveen BellSouth

6



Case 9:13-cv-80766-DMM  Document 28 Entered on FLSD Docket 02/11/2014 Page 7 of 14

Moreover. in another order in the Express Phone matter, the FPSC held that, based upon
the identical ICA language in this case, a CLEC's failure to comply with the terms and
conditions of the ICA was "a material breach of the binding agrccmcnl".?‘ A federal district court
recently affirmed this Order holding that the FPSC “appropriately determined [that] Express
Phone's failure to pay the disputed amounts to AT&T was a material breach of its ICA™.
Express Phone Service Inc. v. Florida Public Service Com'n, 2013 WL 6536748, 2013 U.S. Dist.
LEXIS 175858, Case No. 1:12-cv-00197-MP-GRJ (N.D.Fla. December 12, 2013 )(copies of the
FPSC Orders and the district court’s affirming decision of Order No. PSC-12-0390-FOF-TP are
attached hereto as Exhibit D). In the Express Phone case, the court noted the binding nature of
ICAs and held that “[o]nce an interconnection agreement is approved by the state commission.
the Act requires the parties to abide by its terms™. 2013 WL 6536748 at *3.

The FPSC has determined that it lacks jurisdiction to award money damages in resolving
utility related disputes.” Morceover. the FPSC has already determined that the unambiguous
terms of the ICA require Flatel to pay AT&T for all services billed including disputed amounts.
As such. this court is the sole proper forum for the enforcement of these unambiguous ICA

payment provisions and entry of a money judgment. “Where the language of the contract is

Telecommunications, Inc. d'b'a AT&T Flovida d b a AT&T Southeast and Image Aceess, Ine d b a NewPhone, Inc.
by Express Phone Service, Ine . Docket No. 110071-TP; Docket No.. 110087-TP; Order No. PSC-11-0291-PAA-TP,
2011 Fla. PUC LEXIS 210 at 10 (Florida Public Service Commission July 6, 201 1).

Y Inre: Notice of Adoption of existing interconnection. unbundling, resale and collocation agreement benveen
BellSowh Telecommumications, Inc. d'ba A\T&T Florida d'b a AT&T Southeast and Image Aceess. Ine d'ba
NewPhone, Inc. by Ixpress Phone Service, Inc, Docket No. 11087-TP, Order No. PSC-12-0390-FOF-TP, 2012 Fla.
PUC LEXIS 374 at 6-7 (Florida Public Service Commission July 30, 2012).

Y See Southern Bell Telephone and Telegraph Co. v. Mobile America Corporation, Inc., 291 So 2d 199, 202 (Fla
1974) ("Nowhere in Ch, 364 is the PSC granted authority to enter an award of money damages (il indicated) for past
failures to provide telephone service meeting the statutory standards; this is a judicial function within the jurisdiction
of the circuit court pursuant 10 Art. V, s 5(b), Fla. Const."). In re: Petition of AT&T Communications of the Southern
States, LLC Reguesting Suspension of and Cancellation of Switched Access Contract Tariff No. 1F12002-01, Docket
No. 020738-TP. Order No. PSC-03-0031-FOF-TP (Issued January 6. 2003) ("This Commission lacks any legal
authority to award the type of money damages sought by ATET."): /n re: Complaint and petition of John Charles
[eekin against Florida Power & Light Company, Docket No. 981923-El, Order No. PSC-99-1054-FOF-E] (May
24, 1999) ("the Commission may not award monetary damages in resolving utility related disputes.”).
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plain and unambiguous. no construction is required or permissible and the terms of the contract
must be given an interpretation of ordinary significance.” Fernandes v. Manugistis Atlamia, Inc..
582 S.E.2d 499, 502 (Ga. Ct. App. 2003)(citation omitted).” Morcover, this is true even if the
provision is perceived 1o be harsh to one party to the contract and the Court is not permitted to
rewrite the terms. See Berry v. Travelers Ins. Co.. 14 S5, 2d 196, 202 (Ga. Ct. App. 1941)("If it
be said that the provision is a harsh one. the answer is that the rights of the parties are to be
determined under the contract as made, and it is not within the power of the this court to rewrite
it"). Should Flatel prevail on any of its claims for credits before the FPSC. it would be entitled to
a credit against the amount of any unsatisfied portion of that Judgment or a refund of any excess
monies paid to AT&T: however, pursuant to the unambiguous terms of the [CAL Flatel must pay
AT&T first.

I1. Flatel Has Not Demonstrated That Its Credit Claims Have Anv Merit

Flatel argues in this motion, and AT&T agrees, that the FPSC is the proper forum for the
resolution of the telecommunications issues implicated by the credit disputes alleged in Flatel's
Sixth through Tenth Affirmative Defenses. Of course. Flatel could have pursued resolution of
those credit disputes two vears ago when its service was disconnected -- or six months ago when
it was served with AT&T's Complaint. Instead. Flatel chose to blatantly ignore its payment
obligations, just as it ignored the procedural rules of this Court until it was granted one last

chance by this Court to vacate its default. Flatel now seeks to revive the very Petition the FPSC

* The ICA requires that Georgia law govern the Agreement. See Agreement, GTC, § 17 (“In all other respects, this
Agreement shall be governed by and construed and enforced in accordance with the laws of the State of Georgia
without regard to its conflict of laws principles.”). In any event, Florida law is in accord with Georgia law on this
point. See Applica Ine. v. Newtech Electronics Indus., Ine.. 980 So. 2d 1194, 1194 (Fla. 3d DCA 2008) (*[W]here
an agreement is unambiguous . . . we enforce the contract as written. no matter how disadvantageous the language
might later prove 1o be."y; Medical Cue Health Plan v. Brick, 372 So. 2d 548, 551 (Fla. 1st DCA 1990) ("A party is
bound by. and a court is powerless to rewrite, the clear and unambiguous terms of a voluntary contract.™) (citation
omitted); Paddock v Bay Concrete Indus.. fne.. 154 So. 2d 313. 316 (Fla, 2d DCA 1963) (holding that “an
unambiguous agreement must be enforced in accordance with its terms™).

8
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dismissed without prejudice two years ago in an attempt to further delay the conclusion of this
action — after being specifically cautioned against further delays by this Court (DE 22).

AT&T is prepared to litigate Flatel's credit disputes before the FPSC. However. Flatel
has not demonstrated, and cannot show, that the resolution of those credit disputes will relieve it
of its payment obligations to AT&T. First, the contract requires Flatel to pay AT&T all charges.
including any disputed amounts, by each bill's due date. Morcover. based upon Flatel’s own
valuation of the credits which it secks to resolve before the FPSC. Flatel will still owe AT&T
over $200.000 even if it is successful on all of those claims. Specifically, the Petition that Flatel
filed at the FPSC in November, 2011 (Exhibit A hereto at Ex. A thereto). alleges that Flatel is

entitled to the following credits corresponding to the Affirmative Defenses asserted in this

action.
[ssue #] (Sixth Affirmative Defense) $326.924
Issue #2 (Scventh Affirmative Defense) $51.306
Issue #3 (Lighth Affirmative Defense) $44.759
Issue #i4 (Ninth Affirmative Defense) $353.579
Issue #5 (Tenth Affirmative Delense) $60.209
Total $836,777

As demonstrated by the Egan Affidavit submitted in support of AT&T's Motion for Final
Default Judgment, AT&T is owed $1,040,074 in Florida alone. (DE 16-1. 912 and Exs. C and F)
Thus, even if Flatel were completely successful on all the credit issues it seeks to place before
the FPSC, Flatel would still owe $203,297 to AT&T just in Florida,

In addition, Flatel owes AT&T another $177.622 in North Carolina, South Carolina and
Kentucky and it has given no indication that it intends to pursue those credit issues in those state
commissions; nor does Flatel's Motion to Stay cover these claims. Thus, Flatel is essentially

proposing to further delay payment of an undisputed debt of over $375.000 while it pursues a

ruling on how much more money it owes. And it proposes to do so notwithstanding the fact that
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the FPSC has already ruled — based upon the clear terms of the parties’ ICA -- that Flatel’s
payment obligation exists regardless of whether it has outstanding disputes over credits.

Finally, the bulk of promotional credits sought by Flatel in Florida relate to its Ninth
Affirmative Defense. which is stated as Issue #4 in Flatel’s Petition and valued by Flatel at
$353.579. As noted in Flatel’s Petition, this issue was the subject of a case between AT&T and
another carrier in federal court in North Carolina pending at the time of Flatel's Petition (Exhibit
A hereto, at last page (#4)). Since that time. the district court in North Carolina affirmed the
ruling of the North Carolina Utilities Commission, rejecting the very argument pressed by Flatel
and finding that AT&T's method of calculating “cash back™ promotional credits to resellers was
correct.  See, dPi Teleconnect, LLC v. Finley, et al, Docket No. 3:10-CV-466-BO (USDC,
EDNC, Western Div.), Order dated February 21, 2012, at 6-7; BellSouth Telecommunications,
Ine. dba AT&T Southeast dba AT&T North Carolina v. dPi Teleconnect, LLC, et al.. Docket No.
P-836. Sub 5. ete. (North Carelina Utilities Commission) Order Resolving Credit Calculation
Dispute dated September 22, 2011, at 5 (copies of Orders are attached hereto as Exhibit E).

Very briefly. the contention by Flatel, which was rejected in North Carolina, is that
resellers were entitled to the full retail face amount of any “cash back™ promotion for which its
customers qualified. and that AT& T underpaid those credits by discounting the retail amount by
the state wholesale discount rate. After a full hearing, the NCUC ruled, and the federal court
agreed, that AT&T was entitled to discount the cash back promotion by the state wholesale
discount rate. So, for instance in Florida, if AT&T's new retail customer was entitled to a $50
gift card, then Flatel was entitled to a credit from AT&T in the amount of $39.08 for any
qualifving new resale customer (discounting the $50 promotion by the 21.83% wholesale

discount rate established by the FPSC). In its Ninth Alfirmative Defense, Flatel is seeking the
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difference between the $39.08 which it was credited and the full $50 for each qualifying
customer, Not only was this argument soundly rejected in North Carolina, but every court or
state commission which has been called up to address this issue has ruled in favor of AT&T.®

Thus, unless Flatel is able to convince the FPSC that it should rule contrary to every other
forum that has ruled on this issue. Flatel will owe AT&T no less than $734,475 (adding the
undisputed balance of $380.896 and the amount claimed by Flatel on the “wholesale discount™
issue in Florida ($353.579)) even if Flatel were wildly successful in proving all of its other
disputed credit claims.

III.  If the Court disagrees with AT&T and believes that Flatel is entitled to a Stay,
then Flatel Should be Required to Secure AT&T as a Condition of Any Stay

It is not surprising that Flatel's motion provided little if anyv substance regarding the
credit disputes it seeks to pursue before the FPSC (nor, for that matter, is it surprising that Flatel
makes no mention of its contractual obligation to pay all amounts billed by AT&T, including
disputed amounts). The review of those credit claims above shows that Flatel will owe AT&T a
considerable sum even il Flatel were successtul at the FPSC and, moreover, that Flatel has little
chance of success on the claim which is the largest of the live issues identified by Flatel, Most
importantly, Flatel has an unambiguous contractual obligation to first pay AT&T the amounts
billed and then pursue a resolution of its credit disputes, so Flatel has not demonstrated that its

pursuit of credits provides any defense to AT&T''s affirmative claims for payment.

® Sce, e.g., dPi Teleconnect, LLC v. BellSouth Telecommunications, Inc. dba AT&T Kentucky, Docket No. 2009-
00127 (Kentucky PSC). Orders dated January 19 and March 2, 2012; BellSouth Telecommunications. Inc. d'ba
AT&T Southeast d'ba AT&T Lowisiana v Image Access, Inc. dba New Phone, ¢t al . Docket No. U-31364-A
{Louisiana Public Service Commission) Order dated May 25, 2012, at 17; Nexuy Communications, Inc v, Chairman
Donna L. Nelson, et al., Case No. A-12-CA-555-8S. United States District Court for Western District of Texas.
Order filed March 26, 2013; Petition of Nexus Communications, Inc for Post-lnterconnection Dispute Resolution
with Southwestern Bell Telephone Company dba AT&T Texas under FTA Relating 1o Recovery of Promotional
Credit Due. Docket No. 39028 (Texas Public Utility Commission) Order No. 1§ Granting AT&T's Motion for
Summary Decision dated April 5. 2012 at 4; (Copies of these decisions are attached hereto as Exhibit F).

I
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In Reiter v, Cooper. 507 U.S. 2538, 113 S.CL 1213 (1993). a case relied upon by Flatel in
support of its motion. the Supreme Court held that the question of whether a court should
proceed immediately to judgment on a motor carrier's complaint without waiting for the
Interstate Commerce Commission (*1CC™) to rule on the defendant’s claim that the tariff rates
were unreasonable turns on the facts and equities of each case. In so doing. the Court stated that
where a carrier is solvent. the equities favor proceeding to judgment on the principal claim
without awaiting the outcome of the unreasonable-rate issue, because the ICC proceeding could
produce substantial delay and the tariff rates. until disapproved by the ICC. are legal rates
binding on both partics. /d. at 270-71. Similarly. here, Flatel has the contractual obligation to
pay its bills without regard to its credit disputes: and the equities weigh in favor of permitting
AT&T to proceed to judgment on its claims without awaiting the outcome of Ilatel’s belated
attempt to establish that it is entitled to credits. Flatel faces no irreparable harm if it pays AT&T
pending the outcome of its credit disputes.

The Reiter court also observed that the equities weigh in favor of permitting an
immediate judgment where there is a potential insolvency of the defendant. [d. IHere. Flatel
filed with its pro se Answer a statement that it was “unable to afford representation™. (DE 6).
That representation. and Flatel’s history of non-payment, establishes the very real threat that
AT&T will be prejudiced by having to await the conclusion of the FPSC matter before it can
obtain and enforce a Judgment. Flatel should not be allowed to drag on these proceedings
without any assurance that it will abide by the ultimate rulings by the FPSC and this court.

AT&T respectfully submits that this action should move forward on AT&T's claims,
while the partics simultancously adjudicate Flatel's credit disputes before the FPSC.

Alternatively, to the extent this court determines to stay this action until the FPSC matter is
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completed. Flatel should be required to post security for pﬁymenl of the following amounts to
AT&T as a condition of any stay: (1) the difference between the credits sought in the FPSC
matter and the amount owed to AT&T; (2) the amounts due in Kentucky, North Carolina. and
South Carolina, which will not be addressed by the FPSC; and (3) the amount of the credits
sought based upon the application of the wholesale discount rate to the “cash back™ credits, as to
which Flatel has no likelihood of success based upon rulings in other forums on that issue. If
Flatel is granted an unconditional stay, and allowed to continue to hold on to AT&T’s money,
Flatel will likely continue its pattern of delay without any assurance that it will ultimately abide
by the court’s and FPSC’s rulings.

CONCLUSION

In conclusion, based upon the foregoing, AT&T respectfully requests that the Court deny
Flatel's request to stay the proceedings and refer the matter to the Florida Public Service
Commission.

Dated: February 11,2014 Respectfully submitted,

s/Manuel A. Gurdian

Manuel A. Gurdian

Florida Bar No.: 162825

Attorney for Plaintiff

BellSouth Telecommunications, LLC
150 W. Flagler Street, Suite 1910
Miami, FL 33130

T: (305) 347-5561

F: (305) 375-0209

Email: me2708Catt.com
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CERTIFICATE OF SERVICE

[ HEREBY CERTIFY that a true and correct copy of the foregoing document has been
served on February 11, 2014 via CM/ECF on all counsel or parties of record on the service list
below;

s/Manuel A. Gurdian

Manuel A. Gurdian

SERVICE LIST

Stephen A. Smith. Esq.

Pallo. Marks. Hernandez, Gechijian & DeMay. P.A.
4100 RCA Blvd.. Suite 100

Palm Beach Gardens, IF1. 33410

Attorneys for Defendant, FlaTel, Inc.
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EXHIBIT A
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Dorothy Menasco \ \Q)?)m -5

From: Lobsang Burgos [Iburgos@flatel.net]
Sent: Friday, November 04, 2011 5:56 PM
To: Flatelinc@aol.com; Filings@psc.state fl.us; Rick Scott@eog.myflarida. com; Adam Teitzman; Bob Casey; Greg

Shafer, Laura King, Alex.Starr@fcc.gov, Julius.Genachowski@fcc.gov; Michael.Copps@fcc gov,
Mignon.Clybum@fcc.gov; Robert. McDowell@fcc.gov; Tracy.Bridgham@fecc.gov; fecinfo@fcc.gov

Cce: bm1694@att.com; jg1833@att.com; Ip5882@att.com; chuck.campbell@cgminc.com; Beth.Murphy@cgminc.com;
bryant peters@cgminc.com; AMatarn@flatel.com; ASoclar@flatel.com; LBurgos@flatel com;
rgreene@greenelegalgroup.com

Subject: RE: 11-11-02 FPSC Emergency Docket

Attachments: 11-11-02 FPSC Docket and attachments. pdf
Please See attached Docket with all relevant documents included.

Click on the Bookmark Icon (Second icon on the bar localed on the left side) to navigate through all the
documents

Sincerely,

Lobsang Burgos
Director of Operations
FLATEL, Inc.

P 561-688-2525x 117
F 561-688-7334

vww. flatel com

From: Flatelinc@aol.com [mailto:Flatelinc@aol.com]

Sent: Friday, November 04, 2011 11:56 AM

To: filings@psc.state.fl.us; Rick.Scott@eog.myflorida.com; ATeizma@PSC.STATE.FL.US;
BCasey@PSC.STATE.FL.US; GShafer@PSC.STATE.FL.US; LKing@PSC.STATE.FL.US; Alex.Starr@fcc.gov;
Julius.Genachowski@fcc.gov; Michael.Copps@fcc.gov; Mignon,Clyburn@fcc.gov;
Robert.McDowell@fcc.gov; Tracy.Bridgham@fcc.gov; fecinfo@fec.gov

Cc: bm1694@att.com; jg1893@att.com; Ip5882@att.com; chuck.campbell@cgminc.com;
Beth.Murphy@cgminc.com; bryant.peters@cgminc.com; AMatari@flatel.com; ASolar@flatel.com;
LBurgos@flatel.com; rgreene@greenelegalgroup.com

Subject: 11-11-02 FPSC Emergency Docket

Please see attached. .

Regards,

Abby Matari
FLATEL

2300 Paim Beacn Lakes 8ivd
Executive Centar Sute 100
West Palm Beach, FL 33409
£ AMat i

P 561-688-2525 x 102

F 561-688-7334

W www Flatel com

W wwav Statelifeline com

This message conlains infarmabon from FLATEL which may be confidential and privileged. I you are nol an inlended recipient, please
refrain from any disclosure, copying, distribution or use of this information and note that such actions are prohibited |f you have received
this transmission in errar, please nolify by email AMatari@Flatel.com

A AT g VT A

n1g20 1 NOV-T=

11/7/2011 FRSC- COMMISSION CLERK



Case 9:13-cv-80766-DMM Document 28-1 Entered on FLSD Docket 02/11/2014 Page 3 of 9

Florida Telephone Co. Abby Matari

P 561-688-2525 Ext 102
2300 Palm Beach Lakes Blvd. F.561-688-7314
Executive Center, Suite 100 E Amatari@@Flatcl com
West Palm Beach, FI. 33409 W wway Flatel.com

November 2, 2011 \\Qﬂ B\B _ TP

RE: Emergency Stay of Termination by AT&T

Ladies and Gentlemen of the Florida Public Service Commission,

FLATEL has found it necessary 1o appeal to the governing parties which exercise regulatory
authority over the telecommunications industry and its competitive market oversight. FLATEL
respectfully requests the Florida Public Service Commission and the Federal Communications
Commission 10 look into what we believe to be unlawful practice where by AT&T offers
immediate relief via Promotions to its End Users without parity to instantly offer the same exact
relief to FLATEL's End Users,

Itis FLATEL’s intent to demonstrate what we believe to be unfair and unlawtul practices in
direct violation of SEC. 251. [47 U.S.C. 251] INTERCONNECTION of the Act for charges
billed by AT&T that should be immediately credited to FLATEL in the same instant fashion that
they credit their own retail customers. AT&T has engaged in an unjust and discriminatory
practice in connection with its provision of communications services, in violation of SEC 251
{b)(1) Obligations of All Local Exchange Carriers. Each local exchange carrier has the following
duties: (1) Resale: The duty not to prohibit, and not to impose unreasonable or discriminatory
conditions or limitations on, the resale of its telecommunications services.” and SEC. 201(b}. [47
U.S.C. 201] SERVICE AND CHARGES of the Communications Act, which provides that “all
practices” for and in connection with communications services “shall be just and reasonable,™ and
“‘any such practice that is unjust and unreasonable is hereby declared to be unlawful.

This is one of many examples of how AT&T offers immediate consumer relief via Promotions to
its End Users on the AT&T website (please see attached AT&T website image):

AT&T Q&A: How can | get my Line Connection waived?
AT&T Answer: AT&T residential customers who use our web site to establish new service and

" order at least 2 calling features will not be charged a line connection fee (a
savings of up to $46)

e e axy a
0 My, WA s

0820 | Hov—i:

FPSC-COMMIS5104 CLERX
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In order for FLATEL to compete (with the same exact reliel that AT& 1 offers to its customers).
FLATEL s End User should be entitled 1o the same instant consumer reliefl Instead. FLATEL 1s
defiberately billed, overcharged, and forced to pay while waiting 75 davs or longer tor AT&T 10
apply these Promotions, (See Exhibit “A™) This defies all of the regulations that were put in place
to keep the market competitive and to protect the consumer’s benefit,

Evidently this is a known disparity due to the fact that all states other than Florida, do not allow
this practice. Thus. the issue facing FLATEL would not exist if FLATEL was entitled to similar
Promotions from AT&T in Florida. The inequality ereated by AT&T Florida's policies and
procedures regarding the resolution and application ot credits coupled with AT& T Florida's
interpretation ol Section 1.4 must be addressed belore any further action is taken in respect ol the
Suspension and Termination Notice. [f not immediately addressed. this action could potentially
put FLATEL out of business.

FILATEL has atempted to resolve this matter by negotiations with AT& 1 but those efforts were
not realistic and what | believe to be premeditated strategic actions for many vears by AT&'T o
put us in this position. | believe this hindered any sincere efforts and prolonged a resolution that
could have been addressed before the matter escalated beyond reasonable amounts. AT&T has
offered no realistic chance for AT&T and FLATEL to reach a compromise. AT&T has
positioned FLATEL 1o continuc negotiations without counsel, violating our constitutional right
for counsel. and to pay an amount in question that has not been addressed for many vears and
expected to pay in only a few months. The question remains, why haven’t the Promotions been
addressed and applied?

In order to support our position and to identify the Promotions resolution issue we speak ol
AT&T offered via email as quoted:

“Iith regard to the promotion items of $24,188. 70 approved and ewaiting payvment status, as
well as the dispured items for S80,437 40 rwhich includes CREN, CREXT, Maintenance, PAMA
and LPC) that you mentioned of in your e-mail of October 13, 2011 we ‘re agrecable to “taking
them off the table” for now with your acceptance of an extended payment plan. ™ (see email
attachment 11-10-14 RE Flenel Paviment Terms. pdf)

Also in an email dated September 30, 201 1. AT&T stated

“The spreadsheer information that yeu provided will be helpfiel in anmy discussions the parnes
may have about the items on the spreadsheet. The appropriate A1 T& T representative will schedule
a time to confer with you once pavmeni s received . (please see anrachment 11-9-30 RE Notice
of Suspension and Termination pdf)

FILATEL currently has no past due balance, Therefore an extended pavment plan is not an
attempt Lo resolve any monctary issues between A T& T and FLATEL, AT&T has relused 10
address the overcharges from 2007 1o date. We have experienced for many vears. much variance
concerning these Promotions: True Up, CREXT.TBODW, Long Distance Bundle Promotion,
Retail Promotion not to be conlused with disputes for Erroneous Billing, Repairs and Toll Block
Just to name a few,
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With reference 1o the language in the 1CA regarding disputes. FLATLEL s position is not that there
arc “disputes™ over credits that impact AT&T's demand for payment. FLATEL's position is that
the charges AT& T is seeking 1o collect have accrued over several years based on AT& I7s failure
1o process and apply Promotions under the Communications Act Sec. 251(b)(1).  As aresult. the
charges currently demanded by AT&T represent Promotions that should be set olT against the
amounts owed 0 AT&T.

The United States Supreme Court has stated that setoff “allows entities that owe each other
money (o apply their mutual debis against each other, thereby avoiding “the abswrdity of making
A pay B when B owes A" Citizens Bank of Md. v, Strumpf. 516 US 16, 18 (1993). FLATEL
would like the FPSC and the FCC to imervene and assist FLATEL in getting AT&T 10 reconcile
the amount demanded from AT& T after application of Promotions.

We also firmly believe that AT&1 is in direct violation of the Telecommunications Act SEC.
252, [47 U.S.C. 252] PROCEDURES FOR NEGOTIATION, ARBITRATION, AND
APPROVAL OF AGREEMENTS by giving FLATEL no option but 1o sign a nonnégotiable
Interconnection Agreement (ICA)Y in which we were foreed 1o waive our rights (pleasc see
attached emails). and also allowing AT& T 1o “legally™. per their [CA, demand payment lor
Promotions (not disputes) that would otherwise be instantancously waived in its entirety for their
own End Uscrs.

FLATEL wishes to appeal 1o the governing parties with respect to:

Florida Statute 364162, Negotiated prices for interconnection and for the resale of services and
Sfacilities; commission rate seiting,

(11 A competitive local exchange Telecommunications Company shall have 60 days from the date
it is certificated to negotiate with a local exchange telecommunications company mutually
acceptable prices, terms. and conditions of interconnection and for the resale of services and
facilities. If a negotiated price is not established after 60 days. euher party may petition the
commission (o establish nondiscriminatory rates. terms. and conditions of interconnection and
Jor the resale of services and fucilities. The commission shall have 120 davs 1o make a
determination after proceeding as required by subsection (2). IWhether set by negotiation or by
the commission, interconection and resale prices, rates, terms, and conditions shall be filed with
the commission before their effective date. The commission shall have the authority to arbitrate
any dispute regarding interpretation of interconnection or resale prices and tevms and
condlitions
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(2) D ihe event that the conmission receives a single petition relating to either interconnection
orresale of services and facilities, it shall vote. within 120 days following such filing, 10 set
nondiscriminatory rates. teems, and conditions. except that the rates shall not be below cost. If
the commussion receives one or more petitions relating to both interconnection and resate of
services and facilities, the caommission shall conduct separate proceedings for cach and, within
120 days following such [iling. make nvo separaie deterninations setting sueh nondiseriminator
raies, terms. and conditions. except thar the rates shall nor be belov cost

(3) Insetring the local intereonnection charge, the commission shall determine that the charge is
suflicient to cover the cost of furmishing intercomection

(4) The commission shall ensure that, if the raie it sets for a service or fucility 1o be resold
provides a discount below the tariff rate for such service or facilincwhich appropriately reflects
the local exchange telecommunications company’s avoidance of the expense and cost of
marketing such service or fucility to retail customers, such rate must not be below cost The
commisston shall also enswre that this rate is not set so higl that it wounld serve as a barvier 1o
competition

This is an action 1o cure overcharges by AT&T for very serious damages as a result of AT&T's
unreasonable practice in violation of the Communications Act of 1934, FLATEL is exercising
any grounds to demand a stay to AT&T"s actions of suspension and termination scheduled for
November 7, 2011 and to be reinstated until these matlers can be addressed. accounted for, and
applied accordingly so that this matter can be properly escalated pursuant to the relevant
provisions of the ICA operating under the laws set forth in the Telecommunication Act, FLATEL
has been providing quality telecommunication services 1o the consumer [or over 15 years and we
have always been in compliance. Please do not disregard our appeal. ..

Regards,

A

Mr. Abby Matari
CEO / Corporate Development
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Exhibit A

There are various issues and practices AT&T has implemented that severely impact the way
FLLATEL can do business in Florida. From the way they process the promotions to known issues
they have vet to credit. below is a list of major issues AT&T is aware of but yet 1o make any
attempt o resolve.,

[.) Inthe AT& T Southeast region (formerly Bellsouth), FLLATEL is forced o wait a
minimum ol 60 days tor credit ol the promotion o impact the bill. In all other AT&T
regions and the AT&T Retail side, the clfect of the impact ol the promotion is on the lirst
bill. Instead. the process for FLATEL, is as follows:

e Receive the AT&T invoice on the designated bill day — depending on the day the new
customer signs on, FLATLEL will receive the bill for that customer up 1o 28 or 30 days

later
e File a promotion request with the AT& T Promotions group
o Await acknowledgment of the promotion request — this can take 2-3 business days

e Await resolution of the promotion request — this can take 7-10 business days from the
acknowledgement date

e If the promotion request is approved. FLATEL could wait up to 30 days 1o see the credit
on the subsequent AT&T invoice

On average. for an approved promotion, the time it takes for FLATEL to receive the benefit of the

oromaotion iy 73 davs from the dav the customer signed up
F AN :

If the promotion request is denied by AT& T and FLATEL does not agree. FLLATEL has the ability
Lo send a billing dispute 1o AT&'| requesting they reinvestigate the promotion with the additional
information provided. Since 2008 Flatel has $326,924.45 in promotion requests that fall into this
category that have yet to be addressed by AT&T. The submission date ol these billing disputes
dates back 10 1/19/2009. (Please sce the ~Audit Fscalure — ACK ™ attachment for ¢lam details. )

2.) "PAMAT/PAMAS lssue™ - At the end of 2008, Bellsouth introduced two new local
service packages to replace their three existing local service packages.

The old packages were:

PAMAG — known as the “2Pack™ and included Caller 11+ Call Waiting
PAMAS — known as the “Preferred Pack™ and included 3-5 features
VSB = known as “Complete Choice™ and included 6+ leatures

Bellsouth retived the PANAS and PAMAO packages on | 27 2009 qndd the 1'SB on 2 19 2009
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he new (and current) packages are:
PAMA7Z - known as “Complete Chotee Basic™ and includes Caller Id + Call Waiting

PAMAS - known as “Complete Choice Enhance™ and is the full feature option including 3+

features.,

Bellsouth introduced both packages on 117 2008,

In December 2008 Bellsouth updated the tarifT and accessible letters 1o include those “who
subscribe to Complete Choice Basic (or any other package or service that contains those
clements)”. This language update included both PAMAT7 and PAMAS subscribers, (See attached

labeled = pamaTpamas LCCH pdf™ )

In January 2009, we noticed a sharp decrease in the approval rating of the Line Connection
Charge Waiver and the Cash back=Acquisition promotion (see the Order Charge Promotions
attachment and Cash Back Acquisitions attachment). We had been accustomed 10 secing a 95%
approval however in December it dipped to 35% and then 6% in January, We sampled the lines
that were denied and they all had cither the PAMAT or PAMAMS package. Our theory was that
the new PAMAT and PAMASR packages that AT&T is ofTering had not been added 1o AT&T s
promotion logic and we immediately brought this to the atention of Nicole Bracy and Ad Allen in

the Bellsouth promaotions group.

We were told by Bellsouth in February that they did “show there is an issue with PAMA 7 and 8
with the Cash back Acquisition and LCCW promotions™ and I'l' was working to fix the issue. In
the meantime we should continue 1o file the promotions as usual and anything improperly denied
would be credited once the 1ix was in place. We continued 1o see denials of these promotions until
Bellsouth implemented the new logic in April 2009, We were assured that Bellsouth would
reevaluate the promotions that were denied incorrectly because ol their logic errors however that
re-cvaluation process has vet o tike place, FLATEL has $51,306.83 in this category.

3) AT&T's attempted w lower the value of the $50 Cash Back on 9712009, (See Hin-back
Cash Back Promotion 1L attachment) AT&T attempted o lower the value from $30 1o
$6.07 in Florida. AL no point did AT&T consult with the Florida PSC or any other PSC 1o
notily them ol this dramatic change in business, The rate reduction was revoked on
11:4.2009 but in that short amount o time AT&T short paid IFlate] $6.620.18 by

implementing the reduced rate prior o 91 2009
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4.)

5.)

Also AT&T should be required 1o eredit additionally any lines that were paid at the lesser
amount. For FLATEL this amount is $38,139.63. (Please see the ~9-1 formula”™
attachment for claim details)

Retail Promotion Legal Action - AT& T has been reducing cash-back credits by the
amount of the wholesale discount in cach state, For example, il the AT& T promotion is
$50 and the Florida wholesale discount is 21.83%, AT&T has been crediting lorida
resellers for $39.08 rather than the full $50. CGM has a case pending in federal court in
North Carolina sceking a ruling on the very item that AT& T is demanding payment on in
the arca of Retail ¢laims. This issue is also in front of other commissions but has not been
ruled upon. We believe this is in direct violation of the Bellsouth vs. Sanford decision of
2007 that states that promotions should not be discounted. FLATEL has $353,579.33 in
this category. (Please see “Retail Promotion” attachment for claim details. )

AT&T Promotions Denied without details = From 2006 1o 2008, AT& T has rejected
legitimately requested promotional credits, while has not provided any reason or detail
for the rejection. This amount currently totals $60,209.59. (Please see the " Provider
Review " attachment)
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EXHIBIT B
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Request for emergency relief and DOCKET NO. 110306-TP
complaint of FLATEL, Inc. against BellSouth | ORDER NO. PSC-12-0085-FOF-TP
Telecommunications, Inc. d/b/a AT&T Florida | ISSUED: February 24, 2012

to resolve interconnection agreement dispute.

The following Commissioners participated in the disposition of this matter:

RONALD A. BRISE, Chairman
LISA POLAK EDGAR
ART GRAHAM
EDUARDO E. BALBIS
JULIE 1. BROWN

ORDER GRANTING MOTION TO DISMISS WITHOUT PREJUDICE

BY THE COMMISSION:

Background

On November 7, 2011, FLATEL filed its petition for an emergency stay against
BellSouth Telecommunications, Inc. d/b/a AT&T Florida (AT&T Florida) disconnection of its
services for nonconformance with the interconnection agreement (ICA) payment terms. The
ICA requires timely payment of billed amounts including disputed amounts. FLATEL alleged
that it is entitled to promotion credits, and, thereflore, its nonpayment of services billed was for
outstanding promotion credits. FLATEL’s services have been disconnected.!

In its petition for an emergency stay, FLATEL alleged that (1) the attempted resolution of
the dispute with AT&T Tlorida through negotiations was unsuccessful; (2) currently, it has no
past due balance and AT&T Florida’s offered extension payment plan was not an attempt to
resolve any monetary issues between AT&'T Florida and FLATEL; (3) AT&T Florida offered
immediate reliel” lor promotions to its end users but not the same instant offer to FLATEL s end
users; (4) AT&T Florida positioned FLATEL to negotiate without counsel; and (5) AT&T
I"lorida refused to address overcharges from 2007 to date.

On November 28, 2011, AT&T Florida filed its motion to dismiss FLATEL’s petition.
AT&T Florida asserted that FLATEL's petition failed as a matter of law as it ignored the “plain
and unambiguous provision” in the ICA that requires timely pavment of bills including disputed
amounts.

" FLATEL began transferring its end-user customers from its ICA with AT&T Florida to its commercial agreement

with AT& T Florida prior 1o the disconnection of 1ts resale services.
PEIIMTGT| ey

01078 FeB2y o

FPSC-COMMISSION CLERK
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On December 12, 2011, FLATEL filed a request for a 30-day extension to respond to
AT&T Florida’s dismissal motion. On December 14, 2011. AT&T Florida filed a response
opposing FLATEL's request for an extension. FLATEL was granted 5 days to file its
opposition. On December 20, 2011, Commission staff held an informal meeting with the parties.

On December 21, 2011. FLATEL filed its opposition to the dismissal motion. On
December 29, 2011, AT&T Florida filed its Response to FLATEL s Opposition. On January 11,
2012, FLATEL filed a response to AT&T Florida’s December 29, 2011 filing. On January 18,
2012, AT&T Florida filed its respanse 10 FLATEL's January 11, 2012 filing.

We have jurisdiction over this subject matter pursuant 1o Section 364,16, Florida Statutes
(ES)

Discussion

Standards of Review

A. Motion to Dismiss

A motion to dismiss questions the legal sufficiency of a petition.” In order to sustain a
motion to dismiss, the moving party must show that, accepling all allegations as true and in favor
of the petitioner, the petition still fails to state a cause of action for which relief may be granted.’
When making this determination, only the petition and documents attached to or incorporated
therein by reference can be reviewed and all reasonable inferences drawn (rom the petition must
be made in favor of the petitioner." Where agreement terms are incorporated into the petition by
reference and are the basis of the petition, the agreement can be reviewed in determining the
“nature of the alleged claim.”™ A court may not look beyond the four corners of the petition in
considering its legal sufﬁcicncy.6 However, the attachment of a document to the petition that
conclusively negates the petition is sufficient grounds for dismissal.’

B. Emergency Stay

Pursuant to Section 364.015. F.S., violations of our orders or rules, in connection with the
impairment of a telecommunications company's operations or service, constitute irreparable
harm for which there is no adequate remedy at law, and for which relief can be sought in the
circuit court. To grant a petition for an emergency stay or injunctive relief, we must have the
authority to grant the requested relief. In Order No. PSC-11-0180-PCO-TP, issued on March 30,

' fuat 350, See also Wilson v, News-Press Publ'g Co., 738 So. 2d 1000, 1001 (Fla. 2d DCA 1999),

' Varnes v Dawkins, 624 So. 2d 349, 350 (Fla. 1st DCA 1993); Flye v Jeftords, 106 So. 2d 229 (Fla. 1st DA 1958),
overruled on other grounds, 153 So, 2d 759, 765 (Fla. I1st DCA 1963).

' See Veal v Voyager Prop. & Cas. Ins. Co., 51 So. 3d 1246, 1249-50 (Fla. 2d DCA 201 1).

“ Barbado v. Green and Murphy, P.A, 758 So. 2d 1173, 1174 (Fla. 4th DCA 2000)(citing Bess v. Fagle Capital,
Inc., 704 So. 2d 621 (Fla. 4th DCA 1997))

" See Magnum Capital, LLC v. Carter & Assoc., LLC, 905 So. 2d 220, 221 (Fla. Ist DCA 2005)citing Franz
Tractor Co. v. J 1. Case Co., 566 So. 2d 524, 526 (Fla. 2d DCA 1990) and noting that *if documents are attached 1o a

complaint and conclusively negate a claim, the pleadings can be dismissed"”).
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2011, we reiterate our consistent holding that this Commission lacks authority to grant injunctive
. o8
relicf.

Additionally. the ICA between AT&T Florida and FLATEL provides that disputes
relating to the interpretation or the implementation of the agreement can be resolved by the
regulating commission. The ICA defines the regulating commission as the appropriate
regulatory agency in cach state of AT&T's nine-state region. We are the regulating commission
for Florida; therefore, we have jurisdiction to resolve disputes relating to the interpretation or
implemention of the agreement. Additionally, pursuant to Section 364.16(3), F.S., we may, upon
request, arbitrate, and enforce interconnection agreements and may exercise our jurisdiction to
resolve disputes among carriers regarding, but not limited to, local interconnections and
reciprocal compensation.  Although Section 364162, F.S., was repealed on July 1, 2011, we
retain jurisq;ictiun over disputes regarding interconnection agreements pursuant to Section
364.16, F.S.

AT&T Florida's Motion to Dismiss

AT&T Florida asserted that FLATEL s petition should be dismissed because:

o FLATEL’s petition failed as a matter of law as AT&T Florida’s action conforms 1o
the “plain and unambiguous provisions™ of the agreement between the parties in
which FLATEL agreed to make payments for all services billed including disputed
amounts,

o This Commission does not have jurisdiction to grant injunctions and FLATEL's
petition failed to meet well established pleading requirements, as it is 100 vague as to
both operative facts and laws for this Commission to grant the relief sought.

» FLATEL failed to establish that its rights in negotiating and signing the agreement
were not sufficiently protected by federal and state statutes and rules, and FLATEL's
statement that it was forced to sign the agreement withoul counsel is meritless. This
Commission approved the agreement, and this Commission was afforded the
opportunity 1o reject the agreement if it was inconsistent with the public's interest.

* See Order No. PSC-11-0180-PCO-TP, issued on March 30, 2011, in Docket No  110071-TP, In re Emergency
Complaint_ol’_Lxpress Phone Service, Inc, agminst Bellsouth Telecommunications, Inc.. d/b/a AT&T Florida
regarding interpretation of the parties' interconnection agreement (noting that a petition for an emergency slay is
akin to an petition for an injunctive relief and we lack authority 10 grant injunctive relic)

¥ See Order No. PSC-11-0420-PCO- TP, issued on September 28, 2011, in Docket No 090338-TP, In re_Amended
Complaim_of Qwest Communications Company, LLC against MClmetro Access ransmission Services (d/b/a
Verizon Access Transmission Services), et al (stating that “[t]he legislation has not modified our exclusive
jurisdiction over whoiesale carricr-to-carrier disputes, and our obhgation to ensure fair and effective competition
among telecommumications service providers, therefore, we sull retam jurisdicuon to oversee fair and effective
competition™)
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o FLATEL cited a repealed section of Chapter 364, F.S., in its petition as Section
364.162, IF'S., was repealed cffective July 1, 2011, more than two months before

AT&T Florida began its collection efforts for the outstanding bills.

o AT&T Florida began disconnecting FLATEL service on November 8, 2011, and
disconnection has been completed.

FLATEL's Response in Opposition

FLATEL asserted that our role is to protect the public’s interest and that AT&T Florida is
not providing services in accordance with the Telecommunications Act as evidenced by:

e The ICA was non-negotiable and unfair, FLATEL was forced to sign the amendments
because it had an established client base that needed service, and FLATEL is not
arguing the terms of the [CA but is attempting to resolve billing disputes with AT&T
Florida.

e FLATEL paid AT&T Florida every month for 15 years and is not requesting an
alteration of the ICA terms but is challenging AT&T Florida's practice of not
granting instant credits to FLATEL end users in parity with AT&T Florida’s end
users.

¢ The promotional offers are not disputes and the payment provision of the ICA is not
relevant. FLATEL delines disputed amounts as overcharges and stated that AT&T
Florida should reinstate its account.

Analysis

Our rules do not contemplate the filing of a response to a Response in Opposition to a
dismissal motion. We consider such pleadings as inappropriate pleadings, and the arguments
raised are not considered.'” Here, however, FLATEL’s opposition to AT&T Florida's dismissal
motion raised new issues not mentioned in FLATEL's initial petition. On December 29, 2011,
AT&T Florida filed a response to FLATEL's opposition but AT&T FFlorida’s response merely
restated its arguments in its dismissal motion. Both parties submitted additional pleadings that
were not contemplated by our rules. Since we consider these pleadings inappropriate pleadings.
we did not consider these pleadings. These pleadings are also irrelevant as we lack jurisdiction
to grant the requested injunction,

We have determined that FLATEL failed 10 identify the violation of any statute, rule,
order, or the [CA sufficient to constitute a cause of action for an emergency stay. Additionally.

'° Gee Order No. PSC-03-0525-FOF-TP, 1ssued on April 21, 2003, in Docket No. 020919-TP, In re: Request for
arbitration concerning complaint of AT& T Communications of the Southern States, LLC, Teleport Communications
Group, Inc,, and TCG South Florida for enforcement of interconnection agreements with  BellSouth
Telecommunications, Inc. (finding that AT&T's Response to BellSouth's Response was an inappropriate pleading
not contemplated by our rules or the uniform rules, and thus we did not consider the arguments raised in AT&T's
Response to BellSouth's Response).
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we lack jurisdiction to grant emergency stays and FLATEL's services have been disconnected,
which makes its petition moot. Therefore, FLATEL's petition shall be dismissed.

Further, FLATEL s petition shall be dismissed as, cven if taken as true, it failed o state a
cause of action. FLATEL’s allegations regarding AT&T Florida's disconnection of services is
insufficient to constitute a cause of action, as FLATEL failed to allege any violation of any
statute, rule, order, or the ICA in connection with the discontinuation of services.' We
articulated in Order No. PSC-10-0457-PCO-TP, issued on July 16, 2010, that carriers can
enforce ICAs including the disconnection of services for violation of the ICAs where the
payment terms are clcar and unambiguous.'? [Here, the ICA provides that FLATEL should make
payments for services provided by AT&T Florida including disputed charges on or before the
next bill date.”” The ICA also provides that services can be discontinued for nonpayment of
bills."" FLATEL’s allegations failed to demonstrate that AT&T Florida violated a statute, rule,
or order, or that AT&T Florida’s disconnection of FLLATEL's services was not in accordance
with the ICA. Therefore, FLATEL failed to state a cause of action for the requested relief of an
emergency stay.

Likewise, FLATEL’s statement that the parties failed attempt to resolve the matter
through negotiations does not constitute a cause of action because the statement fails to
demonstrate the violation of a statute, rule, or order. FLATEL's allcgation that AT&T Florida’s
offered extended payment plan was not an attempt to resolve any monetary issues also failed to
demonstrate a violation of a statute, rule, or order.

FLATEL's statement that the disputed balance includes promotions that should be offset
against amounts it owes to AT&'T" Florida is not a cause of action as it relates to granting an
emergency stay. The ICA requires that all services billed should be paid including disputed
amounts, and FLATEL’s petition is for an emergency stay to prevent disconnection of its service
for nonpayment of bills. Therefore, FLATEL's assertion regarding the promotions failed to
satisfy the requirements for a cause of action for an emergency stay.

Moreover, FLATEL filed its petition on November 7, 2011, citing Section 364,162, F.S.,
as the statutory authority for the requested emergency stay. The Legislature repealed Section
364.162, F.S., cffective July I, 2011. FLATEL’s services have been disconnected; therefore,

"' See Order No. PSC-99-1054-FOF-El, issued May 24, 1999, in Docket No. 981923-El, In re: Complaint_and
petition of John Charles Heekn against Florida Power & Light Co., (noting that a determination of a petition’s cause
of action requires examining the substantive law elements and stating that the improper allegation of the “elements
of the cause of action that seeks affirmative relief” is sufficient grounds for dismissal, citing Kislak v. Kredian, 95
So.2d S10 (Fla. 1957)).

2See Order No. PSC-10-0457-PCO-TP, issued on July 16, 2010, in Docket No 100021-1P, In_re: Complaint_and
petition for relief against_LifeConnex lelecom, LLC f’k/a Swiftel, LLC by BellSouth Telecommunications, Ine.
d'b/a AT&T Florida (we issued a procedural order requesting that LifeConnex post a bond for the $1.4 Million
owing 1o AT&T Florida and requesting that AT&T Florida postpone its intended disconnection. We clurified that
the order was not an cquitable remedy or an injunction. and that AT& 1 Flonida could enforce the ICA for
nonpayment on a going forward basis including disconnection of services for nonpayment as the ICA provided that
l.ifeConnex was required to make timely payments including disputed amounts)

" See ICA, Anach 7, Sec 1.4

ge 6 of 8
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FLATEL s petition for an emergency stay is moot. Finally, FLATEL sought an emergency stay,
and we interpret FLATEL's request as akin to a request for injunctive relief. Although this
Commission may, upon request, arbitrate and enforce interconnection agreements and have
jurisdiction to resolve disputes among carriers, this Commission has consistently held that we
have no authority to grant injunctive relief.'® Therefore, we find it appropriate to dismiss
FLATEL’s petition.

Section 120.569(2)(¢), F.S., provides, in part, that the dismissal of a petition should be
without prejudice to petitioner’s filing a timely amended petition curing the defect. We find it
appropriate to dismiss FLATEL’s petition without prejudice, and FLATEL may file an amended
petition.

As mentioned above, Section 364.16(3), F.S., provides in part that this Commission may,
upon request, arbitrate and enforce interconnection agreements and has jurisdiction to resolve
disputes among carriers, including but not limited to, local interconnection and reciprocal
compensation. FLATEL petitioned for an emergency stay and did not request the resolution of
any promotional credit disputes. Should FLATEL choose to file an amended petition. the
petition shall conform 1o the pleading requirements of Rules 25-22.036, F.A.C., and 28-106.201,
F.A.C., and identify all disputes lor which FLATEL requires resolution.

We find that FLATEL’s petition is moot and that we lack authority to grant the requested
injunctive relief. Therefore, we find it appropriate to dismiss FLATEL's petition, and the
dismissal shall be without prejudice.

Based on the foregoing, it is

ORDERED by the Florida Public Service Commission that BellSouth
Telecommunications, Inc. d/b/a AT&T Florida’s Motion to Dismiss FLATEL’s petition is
hereby granted, without prejudice. It is further

ORDER that this docket shall be closed.

¥ See Order No. PSC-11-0180-PCO-TP, issued on March 30, 2011, in Docket No, 110071-TP, In_re. Emergency
Complaint of Express Phone Service, Inc., against Bellsouth Telecommunications, inc., d/b/a AT&T Florida
regarding interpretation of the parties' interconnection agreement.
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By ORDER of the Florida Public Service Commission this 241th day of February, 2012,

ANN COLE

Commission Clerk

Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, Florida 32399

(850) 413-6770

www floridapsc.com

Copies furnished: A copy of this document is
provided to the parties of record at the time of
issuance and, it applicable, interested persons.

PER

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW

The Florida Public Service Commission is required by Section 120.569(1), Florida
Statutes, to notify parties of any administrative hearing or judicial review of Commission orders
that is available under Scctions 120.57 or 120.68, Florida Statutes, as well as the procedures and
time limits that apply. This notice should not be construed to mean all requests for an
administrative hearing or judicial review will be granted or result in the relief sought.

Any party adversely aftected by the Commission's final action in this matter may request:
1) reconsideration of the decision by filing a motion for reconsideration with the Office of
Commission Clerk, 2540 Shumard Qak Boulevard, Tallahassee, IFlorida 32399-0850, within
fifteen (15) days of the issuance of this order in the form prescribed by Rule 25-22.060, Florida
Administrative Code; or 2) judicial review by the Florida Supreme Court in the case of an
clectric, gas or telephone utility or the First District Court of Appeal in the case of a water and/or
wastewater utility by filing a notice of appeal with the Office of Commission Clerk, and filing a
copy of the notice of appeal and the filing fee with the appropriate court. This filing must be
completed within thirty (30) days after the issuance of this order, pursuant 1o Rule 9.110, Florida
Rules ol Appellate Procedure.  The notice of appeal must be in the form specified in Rule
0.900(a), Florda Rules of Appellate Procedure.
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Complaint and petition for relief against | DOCKET NO. 10002 1-TP
LifeConnex Telecom, LLC f/k/a Swiftel, LLC | ORDER NO. PSC-10-0457-PCQO-TP
by BellSouth Telecommunications, Inc. d/b/a | ISSUED: July 16, 2010

AT&T Flonda.

The following Commissioners participated in the disposition of this matter:

NANCY ARGENZIANO, Chairman
LISA POLAK EDGAR
NATHAN A. SKOP

ORDER GRANTING LIFECONNEX TELECOM, LLC’S REQUEST FOR EMERGENCY
RELIEF WITH CONDITIONS

BY THE COMMISSION:

CASE BACKGROUND

On January 8§, 2010, BellSouth Telecommunications, Inc. d/b/a AT&T Florida (“AT&T™)
filed a Complaint and Petition for Relief (“Complaint”) against LifeConnex Telecom, LLC, f/k/a
Swiftel, LLC (“LifeConnex™) seeking resolution of billing disputes between LifeConnex and
AT&T; determination of the amount LifeConnex owes AT&T under the parties’ Interconnection
Agreement (“ICA™), and requiring LifeConnex to pay that amount to AT&T. I[n summary,
AT&T alleges that LifeConnex purchases telecommunications services from AT&T for resale to
end use consumers. Under the terms of the ICA and federal law, LifeConnex is authorized to
apply certain discounts or promotional credits which AT&T applies to its own customers.
AT&T alleges that LifeConnex improperly calculates the amount of discounts or credits it is
entitled to. AT&T also alleges that LifeConnex fails to pay disputed amounts owed to AT&T, as
required by the ICA, and rather deducts the amounts in dispute from its payments, in violation of
the terms of the ICA.

On February 25, 2010, LifeConnex filed its Answer, Affirmative Defenses, and
Counterclaims (“Answer”) to AT&T's Complaint. In its Answer, LifeConnex alleges that it is
entitled under federal law to the same discounts and promotional credits AT&T offers its own
retail customers, and as a result, AT&T in fact owes significant sums to LifeConnex, which sums
AT&T refuses to pay. LifeConnex raises a number of affirmative defenses and counterclaims.
In its Answer, LifeConnex also suggests that we should either dismiss or hold this matter in
abeyance pending the results of similar lawsuits pending in Federal court and a Petition pending
at the Federal Communications Commission.

After a number of procedural motions, on May 13, 2010, the parties filed a Joint Motion
on Procedural [ssues, which was followed on June 15, 2010, by a Joint Motion on Procedural

ki, 0 PRI r v
¢ ) v A A L e

5804 S loe

FROC-E8 stu3u s 01T




Case 9:13-cv-80766-DMM  Document 28-3 Entered on FLSD Docket 02/11/2014 Page 3 of 12
ORDER NO. PSC-10-0457-PCO-TP
DOCKET NO. 100021-TP
PAGE 2

Schedule (the “Joimt Motions™). In the Joint Motions, the parties requested this matter be held in
abeyance pending the outcomes of similar suits proceeding to hearing in Alabama, Louisiana,
North Carolina, and South Carolina. The Joint Motions were granted by Order No. PSC-10-
0402-PCO-TP, issued June 18, 2010, (“Abeyance Order™), which stated in part:

Having reviewed the Joint Motions, | will hold these two Dockets in abeyance
pending either resolution of the cases in the states set forth above or the filing of a
persuasive motion to resume the dockets. Upon resumption of the dockets, I will
consider motions from the parties which take into account intervening events and
address both the appropriate scope of the proceedings and the appropriate posture
of the proceedings with respect to consolidation. Upon resumption of the Dockets,
thc parties will be expected to withdraw all moot or superseded motions that are
currently pending before this Commission but held in abeyance pursuant to this
Order.

On Junec 21, 2010, AT&T filed a “Notice of Commencement of Treatment Pursuant (o
Current Interconnection Agreement” (“Notice of Commencement of Treatment”), wherein
AT&T notified us that it had sent LifeConnex a letter, informing LifeConnex that unless it paid
AT&T all past due balances (the balances at issue in this docket), “AT&T would suspend,
discontinue, and/or terminate LifeConnex's service in Flonda....” In the letter to LifeConnex,
AT&T stated that if a partial payment was not made by July 6, 2010, AT&T would suspend
LifeConnex’s ability to order new services or make changes to existing lines; and if all past due
balances were not paid by July 21, 2010, AT&T would take further action, including
discontinuance of service to LifeConnex (and therefore to LifeConnex’s end user customers)
and/or termination of the ICA with LifeConnex. In the Notice of Commencement of Treatment,
AT&T states that suspension, discontinuance, and/or termination are actions authorized by the
parties’ ICA, and that specific language in Section 1.4 of Attachment 7 to the ICA states
“LifeConnex shall make payment to AT&T for all services billed including disputed amounts.”
AT&T subsequently informed our staff that it had extended the July 6, 2010, suspension date to
July 13, 2010.

On July 1, 2010, LifeConnex filed a Request for Emergency Relief (“Emergency
Request”), requesting that we issue an order “prohibiting AT&T from suspending, discontinuing,
terminating, or otherwise disrupting LifeConnex’s service in Florida pending rcsolution of the
disputed matters in this docket.” In the Emergency Request, LifeConnex alleges that it is
currently providing telecommunications scrvice to over 2,500 Florida customers, the majority of
whom are low income, residential customers, through resale of AT&T's facilities. LifeConnex
asserts Lhat it is entitled to receive from AT&T the same credits and promotional discounts that
AT&T gives Lo its own retail customers, and that LifeConnex has hired a private firm, Lost Key
Telecom, Inc., to keep track of the credits. LifeConnex asserts that it disputes AT&T’s claims in
AT&T’s Complaint filed in this docket, and has agreed with AT&T to the Joint Motions on
Procedure and Scheduling.

In the Emergency Request, LifeConnex asks us to prevent AT&T from disrupling
LifeConnex’s service, including the ordering of new services. LifeConnex states that the parties
agreed, and we ordered, that this proceeding would be held in abeyance until proceedings in
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other states are resolved, at which time the instant Florida proceeding may be revived and the
matters in dispute resolved. LifeConnex asserts that AT&T's Notice of Commencement of
Treatment is contrary to the letter and spirit of the parties’ agreement and the Order.

In its Response in Opposition to LifeConnex’s Request for Emergency Relief (*Response
in Opposition”), filed July 6, 2010, AT&T states that the ICA was approved by operation of law
on December 27, 2007, and that the terms of the ICA thus constitute a binding contract between
the parties, which we are obligated to enforce under state and federal law. AT&T states that
Sections 1.4 and 1.4.1 of Attachment 7 Lo the ICA require LifcConnex to make payments of all
amounts billed, including disputed amounts, on or before the billing due date. AT&T denies that
it will owe LifeConnex any amounts at the conclusion of this case. AT&T further alleges that
the plain language of the Joint Mations and the Abeyance Order make clear AT&T’s Notice of
Commencement of Treatment is not barred in any way, and in fact support AT&T’s position that
LifeConnex must comply with the ICA during the pendency of this dispute. AT&T further
argues that AT&T’s past conduct in allowing LifeConnex to deduct disputed amounts before
paying its bills in no way constitutes a waiver of AT&T’s right (o enforce the terms of the ICA at
this point in time. Finally, AT&T argues that we are without authority to issue injunctive relief,
and even were we to have such authority, the facts in this case would not support such
extraordinary relief.

Upon receipt of LifeConnex’s July 1, 2010, Emergency Request, on July 2, 2010, our
staff made contact with both AT&T and LifeConnex. Our staff specifically requested AT&T
extend the disconnect date from July 21, 2010 to August 3, 2010, to enable our staff to bring a
recommendation to us prior to AT&T taking action. Our staff reiterated this request the
following week. After receiving no commitment from AT&T, our stafl scheduled a status
meeting/conference call on July 9, 2010, with all parties participating. Our staff specifically
asked both parties about the status of negotiations between the parties to continue service to
LifeConnex after the July 21, 2010, date; the parties’ plans for LifeConnex’s end use customers
if the parties could not reach an agreement and AT&T discontinued service to LifeConnex; and
whether AT&T would agree to extend the discontinuance date until August 3, 2010, in order to
allow us to hear and consider the Emergency Request at a regularly scheduled Agenda
Conference. Our staff was informed that the parties, while continuing lo negotiate, did not
appear to be close to any kind of agreement regarding continued service to LifeConnex.
AT&T’s attorneys participating in the status call indicated they had not been authorized to
extend the discontinuance deadline until August 3, 2010. Finally, AT&T further indicated that
LifeConnex’s end-use customers were LifeConnex’s, and it was the responsibility of LifeConnex
to notify its customers rcgarding the potential discontinuance of service and assist ils cuslomers
in finding alternative tclecommunications services.'

As a result of the failure of the parties to indicate any firm commitment to LifeConnex’s
end user customers; the apparently negative outlook for a successful resolution to this dispute
prior to the July 21, 2010, discontinuance dcadline; and the possibly severe cffects that
discontinuance could have on over 2,500 mostly lifeline pre-paid consumers in this state, our

"AT&T did point out that the discontinuance would result in the access lines remaining “warm;” that 15, LifeConnex
customers would still have access to 911 emergency service calls even though their phones have no dial-tone.



Case 9:13-cv-80766-DMM Document 28-3 Entered on FLSD Docket 02/11/2014 Page 5 of 12
ORDER NO. PSC-10-0457-PCO-TP

DOCKET NO. 100021-TP
PAGE 4

staff determined that we should address LifeConnex’s Emergency Request prior to the July 21,
2010, discontinuance deadline. Therefore, on July 12, 2010, our staff filed an Emergency
Recommendation for the July 13, 2010, regularly scheduled Agenda Conference.

We have jurisdiction pursuant to 47 U.S.C. Section 252 of the Telecommunications Act
of 1996 (the Act), Sections 120.80(13)(d)and (e), 364.01 and 364.161, Florida Statutes (F.S.) and
Rules 25-22.036 and 28-106.201, Florida Administrative Code (F.A.C.).

REQUEST FOR EMERGENCY RELIEF

In its Request for Emergency Relief, LifeConnex “asks that the Commission order
AT&T to lake no actions to suspend or otherwise interfere with LifeConnex’s service to its
customers pending a final determination by the Commission in the Consolidated Phase of this
Docket.”

LifeConnex argues three bases for its requested relief: our general authority to protect the
public interest, ensure fair competition, and prevent anti-competitive behavior under Section
364.01, F.S.; the Order holding the docket in abeyance; and the terms of the parties’
Interconnection Agreement itself.

General Jurisdiction under Section 364.01, F.S.

LifeConnex asserts that we should takc action to prevent AT&T from suspending.
discontinuing and/or terminating LifeConnex under our general jurisdiction contained in Section
364.01, F.S.* We do not interpret Section 364.01, F.S., as authority to grant the specific relief
requested by LifeConnex under these facts.

We agree that we have authority to promote competition and to prevent anti-competitive
behavior. But, we also find this authority goes both ways. In this fact pattern, the parties’
conduct is governed by an ICA with clear terms. The Federal and Florida statutory schemes
regarding telecommunications services allow parties to enter into binding contracts, and expect
to have the terms of those contracts enforced bilaterally. We do not find our authority under
Section 364.01, F.S., is intended to provide emergency relief when one party seeks to be relieved
of its obligations under a negotiated contract in the absence of extraordinary and compelling
circumstances.

If LifeConnex's fundamental concern in this docket is AT&T’s delay in processing
discounts and promotional credits, the ICA provides LifeConnex options for relief - to file a

? LifeConnex does not cite a specific subsection to Section 364.01 in support of its argument. Upon review, we find
the following three subsections would be implicated in this matter: our jurisdiction to “[p]rotect the public health,
safety, and welfare by cnsuring that basic local telecommunications services are available to all consumers in the
statc at rcasonable and affordable prices” 264.01(4)(a); “[c]ncourage competition through flexible regulatory
treatment among providers of telecommunications services in order to ensure the availability of the widest possible
range of consumer choice in the provision of all (clecommunications services™ 364.01(4)(b); and “[e]nsure that all
providers of telecommunications services are treated fairly, by preventing anticompetitive behavior and eliminating
unnecessary regulatory restraint” 364.01(4)(g).
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complaint/petition before us to determine the treatment of disputed amounts. LifeConnex did not
avail itself of this remedy, instead resorting to self help. A Petition to determine the correct
treatment of discounts and credits is now pending before us, and whenever the parties seek to
reinstate the proceeding, we will determine these matters through the hearing process. Given this
fact pattern, we do not find that allowing AT&T to take action clearly contemplated by the ICA
rises to the level of “anti-competitive™ activity or denies “fair competition” sufficient to invoke
our general authority under Section 364.01, F.S.

Order Holding Dockets in Abeyance

We do not find the Order Holding Dockets In Abeyance bars this action, and language
contained in the Joint Motions themselves supports AT&T’s position that the Notice of
Commencement of Treatment may proceed independently of the underlying dispute. In the Joint
Motion on Issues, the parties specifically included the following language:

5. Nothing in this Joint Motion is intended, or shall be construed, as a waiver of
any Party’s pending motions, claims, counterclaims or defenses or any Party's
right to amend and supplement its claims, counterclaims, or other pleadings, or to
pursue any issue, claim, or counterclaim that is not addressed in the Consolidated
Phase in each Party’s respective docket, either concurrent with or following the
Consolidated Phase, or to seek such other relief as a change in circumstances may
warrant.

We find the plain language of the parties’ Joint Motion makes clear that the abeyance
does not serve as any type of bar to AT&T’'s Notice of Commencement of Treatment.
LifeConnex was a signatory to the Joint Motion, and will not be allowed to argue that its agreed
upon language should somehow not be applied, and should instead be either ignored or re-
interpreted as a bar to further actions. We therefore find that the terms of the Joint Motion and
the Order are controlling, and mean what they say — that the Joint Motions and the Order
Granting Abeyance clearly contemplated that neither party was precluded from seeking
additional relief.

In addition, we find that the purpose of the underlying “dispute docket” held in abeyance
is fundamentally retroactive; that is, it deals with past due sums currently in dispute. We
acknowledge that, absent any additional actions, our final decision on the dispute will impact the
parties’ future relationship, but the majority of the docket deals with prior billings.

On the other hand, the instant Notice of Commencement of Treatment is fundamentally
prospective in nature: AT&T is attempting to limit on-going exposure to what could possibly
turn out to be unpaid bills for actual services rendered.” We find this to be reasonable on
AT&T's part. Otherwise, unpaid sums, if any, could continue to accrue for months, and in the

' This determination is based solely on the pleadings to date. [t s clear that there is a dispute about whether any
sums are due to either party and the amount of those sums. This dispute will only be resolved following an
evidennary heanng and our decision based on the final record. As such, we may substantially depart from our
current findings reparding the terms of the ICA and the parties’ responsibilities as the record is further developed.
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event we find against LifeConnex, the pleadings reveal no clear evidence that LifeConnex could
or would make good on those bills.

Interconnection Agreement

As a third basis for its requested emergency relief, LifeConnex invokes the parties’
[nterconnection Agreement. Both parties agree that we have authority under state and federal
law to enforce the terms of the Interconnection Agreement. The parties also agree that the terms
of the ICA control the relationship between the parties. We do find, however, that the plain
language in the ICA entitles LifeConnex to the relief it seeks. That is, with respect to the matter
before us today, AT&T is entitled under the plain terms of the ICA to prompt payment of all
sums billed; and in the absence of such payment, is entitled to proceed with the actions outlined
in the Notice of Commencement of Treatment; and that AT&T has not waived its right to take
such action.

As noted by AT&T, Sections 1.4 and 1.4.1 of Attachment 7 to the parties’ Commission-
approved ICA state:

I.4 Payment Responsibility. Payment of all charges will be the responsibility of Swiftel,
LLC. Swiftel, LI.C shall pay invoices by utilizing wire transfer services or automatic
clearing house services. Swiftel, LL.C shall make payment to AT&T for all services billed
including disputed amounts. AT&T will not become involved in billing disputes that
may arise between Swiflel, LLC and Swiftel, LLC’s customer. (Emphasis added.)

.41 Payment Due. Payment for services provided by AT&T, including disputed
charges, is due on or before the next bill date. Information required to apply payments
must accompany the payment. The information must notify AT&T of Billing Account
Numbers (BAN) paid; invoices paid and the amount to be applied to each BAN and
invoice (Remittance Information). Payment is considercd to have been made when the
payment and Remittance Information are received by AT&T. If the Remittance
Information is not received with payment, AT&T will be unable to apply amounts paid to
Swiftel, LLC's accounts. In such event, AT&T shall hold such funds until the Remittance
[nformation 1s received. If AT&T does not receive the Remittance Information by the
payment due date for any account(s), late payment charges shall apply. (Emphasis
added.)

We find the plain language of these provisions is clear that while LifeConnex can dispute
amounts billed by AT&T, it must pay those amounts as billed within the time specified by the
ICA, subject to resolution through the ICA’s dispute provisions, or ultimately, our determination.
As a result of this language, we find the ICA does not support LifeConnex’s Emergency
Request.

Exclusive of LifeConnex’s arguments regarding the effect of the Joint Motions and
Abeyance Order, as well as LifeConnex's waiver argument, discussed below, we also find the
plain language of the ICA supports AT&T’s right to take the type of action outlined in the Notice
of Commencement of Treatment. The language of Sections 1.5 through 1.5.5 of Attachment 7 to
the parties’ ICA clearly lays out the procedures AT&T is entitled to take in the event of
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LifeConnex’s non-compliance with the ICA, including billing provisions. Given our finding
{based on the pleadings to date and not prejudging facts that may be developed at hearing) that
LifeConnex is not currently complying with the terms of the ICA, and the ICA’s language setting
forth AT&T’s rights, we find no reason to conclude the language of the ICA prohibits the actions
set forth in AT&T’s Notice of Commencement of Treatment.

LifeConnex’s final argument is that AT&T’s apparent prior practice of allowing
LifeConnex to deduct disputed amounts from payments constitutes a waiver by AT&T of the
suspension/discontinuance/termination provisions of the ICA. This is not the case. As pointed
out by AT&T in its Response in Opposition, Section 17 of the ICA’s General Terms and
Conditions states:

17 Non-Waiver A failure or delay of cither Party to enforce any of the provisions
hereof] to exercise any option which 1s herein provided, or to require performance
of any of the provisions hercof shall in no way be construed to be a waiver of such
provisions or options, and each Party, notwithstanding such failure, shall have the
right thereafter to insist upon the performance of any and all of the provisions of
this Agreement.

We find this “boilerplate” contract term is unambiguous, and clearly allows AT&T the right to
fail to enforce provisions in the ICA on a flexible basis, without then being required to waive
enforcement of those provisions in the future.

Furthermore, in addition to the plain language of the non-waiver provision, we find the
general legal concept of “waiver” is not implicated on these facts. As stated in one legal treatise:

[i]n the case of a true waiver implied in fact from conduct, the intent to waive
must be clearly manifested or the conduct must be such that an intent to waive
may reasonably be inferred...rather, in the absence of an express declaration
manifesting the intent not to claim the right allegedly waived, there must be a
clear, unequivocal, and decisive act of the party who is claimed to have waived its
rights, so consistent with an intention to waive that no other reasonable
explanation is possible. 13 Williston on Contracts Section 39:28 (4™ edition.)

Under these facts, we cannot determine that AT&T’s conduct in failing to strictly enforce the
terms of the ICA with respect to billing 1s so unequivocal or decisive that it can be decided that
AT&T, contrary to the ICA’s non-waiver language, clearly demonstrated the intent to
permanently waive those provisions.

We arc aware of the legal concept of “equitable estoppel,” which is so similar to the legal
concept of waiver that it should be discussed, despite not being raised by either of the parties’
pleadings. As we stated in Order No. PSC-01-2515-FOF-El, issued December 24, 2001, in
Docket No. 950379-E1, Re: Tampa Electric Company:

In order to demonstrate equitable estoppel, the following elements must be shown:
1) a representation as to a material fact that is contrary to a position asserted later;
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2) reliance on that representation; and 3) a detrimental change in position to the
party claiming estoppel caused by reliance on the representation. State
Department of Revenue v. Anderson, 403 So. 2d 397, 400 (Fla. 1981). See alse
United Contractors Inc. v. United Construction Corp., 187 So. 2d 695 (Fla. 2d
DCA 1966). Estoppel operates to prevent the benefitting party from repudiating
the accompanying or resulting obligation. Doyle v. Tutan, 110 So. 2d 42, 47 (Fla.
3d DCA 1959).

We find that LifeConnex has not demonstrated that AT&T either made a representation as 10 a
material fact contrary to a later position, nor that LifeConnex changed its position to its
detriment. 1In fact, if anything, LifeConnex has been consistent in its conduct of not promptly
paying its bills as required by the ICA, and rather acted contrary to those terms, and benefited
from its conduct, to the extent that there is now over $1.4 Million in dispute in Florida. We
therefore decide that LifeConnex’s arguments regarding waiver fail.

Grant of Relief With Conditions

We are troubled by AT&T’s insistence on strictly enforcing the terms of the ICA at this
point in time. We find the facts developed to date indicate that AT&T has allowed LifeConnex
to continue service for several years, despite the fact that LifeConnex did not follow the terms of
Sections 1.4 and 1.4.1 of Attachment 7 to the ICA, and that this failure has directly contributed
to the accrual of approximately $1.4 Million in disputed payments over the previous years. Asa
condition of providing future service, AT&T is attempting to insist on payment of the entire
amount in dispute (the underlying amounts in this docket, which AT&T agreed in the Joint
Motion to hold in Abeyance) in order to continue to provide ongoing service. AT&T’s position
in agreeing to hold determination of the disputed amount in abeyance, and then insisting on
payment of a balance that took several years to accrue be paid within 30 days, is not fair, just, or
reasonable, and we therefore grant LifeConnex’s requested relicf, with specific conditions, as
follows.

We find that the $1.4 Million in dispute, as discussed above, is fundamentally retroactive
in character, and the proceeding currently held in Abeyance is thc most efficient means of
resolving that dispute. We also find that AT&T has the right o protect itself on a going-forward
basis, pending the resolution of the dispute. To this end, we grant AT&T the right to insist on
strict compliance with the payment terms of the ICA from July 13, 2010, 2010, onwards. To be
clear: from the date of this decision, July 13, 2010, the terms of the Interconnection Agreement
regarding billing and payment shall be followed, such that, upon receiving a bill from AT&T for
service, LifeConnex shall pay such bill, including disputed amounts, within the time period
prescribed in the [CA. If LifeConnex fails to comply with the terms of the ICA, including billing
provisions, AT&T may take action as authorized by the ICA, including suspension,
disconnection, and/or termination of service to LifeConnex.

Given the magnitude of the sum in dispute (approximatcly $1.4 Million), we are
concemned with ensuring that once this docket is resumed, and we make a final determination of
the correct disposition of the amount currently in dispute, sufficient funds will be available for
LifeConnex to pay AT&T such sums as we may determine are due and owing to AT&T.
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Therefore, as a further condition of allowing LifeConnex to continue to receive service from
AT&T under the ICA during the pendency of this dispute, we order LifeConnex Telecom, LLC
to post a bond in the amount of $1.4 Million by July 21, 2010. The bond will remain in place
throughout the remainder of this proceeding until we make final resolution of AT&T’s
Complaint and LifeConnex’s claims and counterclaims and final disposition of all disputed
matters, including funds in dispute, and the bond shall state that it will be relcased or shall
terminate only upon subsequent order of this Commission.

Further, in order to protect LifeConnex’s end user customers, we order that in the event
ATA&T initiates action to suspend, discontinue, or terminate LifeConnex’s service, LifeConnex
shall be required to provide notice to its end use customers, within 14 days of the receipt of
written notice by AT&T that AT&T is initiating suspension, discontinuance and/or termination
of LifeConnex's service, that the customer’s service may be cut off and that the customer may
wish to immediately begin seeking alternative telecommunications services in order to avoid
lapse of service. Further, LifeConnex shall provide a copy of this notice to our staff for prior
approval, and shall keep us fully advised of the status of its end use customers until AT&T's
actions are resolved.

We wish to make clear that in granting LifeConnex relief with the above conditions, we
are not granting equitable relief, nor are we granting an injunction. Instcad, we are taking this
action under our authority to issue an interim procedural order under our clear jurisdiction to
enforce the terms of the ICA and to resolve matters in dispute. AT&T filed a complaint seeking
our resolution of a dispute, after allowing an unpaid balance to accumulate over an extended
period of time.* With both parties having affirmatively invoked our jurisdiction under both
Federal and State law to interpret and enforce the ICA, and to adjudicate this dispute in
particular, we determine to take interim action to protect both parties and LifeConnex Telecom,
LLC’s end user customers while this dispute is pending before us.

Based upon the foregoing, it is

ORDERED by the Florida Public Service Commission that LifeConnex Telecom, LLC's
Request for Emergency Relief is GRANTED with conditions. Itis further

ORDERED that AT&T and LifeConnex Telecom, LLC shall fully comply with all terms
of the parties’ Interconnection Agreement, including billing provisions, from July 13, 2010,
onward. Itis further

ORDERED that if LifeConnex Telecom, LLC fails 1o comply with the terms of the
Interconnection Agreement, including billing provisions, AT&T may take such actions as arc
authonzed by the parties” Interconnection Agreement, including suspension, discontinuance,
and/or termination of service ta LifeConnex Telecom, LLC. It is further

! We note that AT&T could have sought to suspend, discontinue, and/or terminate LifeConnex at anytime during the
extended period of non-payment of disputed amounts. Rather, AT&T chose to continue providing service and seek
our resolution of this dispute. Now that the dispute is pending before us, AT&T shall not be allowed to subvert the
judicial process by taking such sudden and detrimental action,
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ORDERED that amounts currently in dispute shall be resolved through the hearing
process. It is further

ORDERED that LifeConnex Telecom, LLC shall, by July 21, 2010, post a bond in the
amount of 1.4 Million Dollars, containing wording that the bond will be released or shall
terminate only upon subsequent order of this Commission. It is further

ORDERED that in the event AT&T takes action to suspend, discontinue, and/or
terminate service to LifeConnex Telecom, LLC, within fourteen (14) days of receipt of written
notice that AT&T is taking such action, LifeConnex Telecom, LLC shall provide Notice to its
customers informing them of the possibility their service may be interrupted and of their option
to find alternative telecommunications services. It is further

ORDERED that LifeConnex Telecom, LLC, shall provide this Notice to Commission
staff for review and prior approval in sufficient time as will allow LifeConnex Telecom, LLC to
meet the fourteen (14) day notice requirement above. It is further

ORDERED that this docket shall remain open pending the resolution of AT&T's
underlying Complaint and Petition for Relief and LifeConnex Telecom, LLC’s claims and
counter-claims.

By ORDER of the Florida Public Service Commission this 16th day of July, 2010.

(I

"ANN COLE
Commission Clerk

(SEAL)

AT

DISSENT BY: CHAIRMAN ARGENZIANO

CHAIRMAN ARGENZIANO dissents without separate opinion.
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NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW

The Florida Public Service Commission is required by Section 120.569(1), Florda
Statutes, to notify parties of any administrative hearing or judicial review of Commission orders
that is available under Sections 120.57 or 120.68, Flonda Statutes, as well as the procedures and
time limits that apply. This notice should not be construed to mean all requests for an
administrative hearing or judicial review will be granted or result in the rclief sought.

Mediation may be available on a case-by-case basis. If mediation is conducted, it does
not affect a substantially intcrested person's right to a hearing.

Any party adversely affected by this order, which is preliminary, procedural or
intermediate in nature, may request: (1) reconsideration within 10 days pursuant to Rule 25-
22.0376, Florida Administrative Code; or (2) judicial review by the Florida Supreme Court, in
the case of an electric, gas or telephone utility, or the First District Court of Appeal, in the case
of a waler or wastewater utility. A motion for reconsideration shall be filed with the Office of
Commission Clerk, in the form prescribed by Rule 25-22.0376, Florida Administrative Code.
Judicial review of a preliminary, procedural or intermediate ruling or order is available if review
of the final action will not provide an adequate remedy. Such review may be requested from the
appropriate court, as described above, pursuant to Rule 9.100, Florida Rules of Appellate
Procedure.
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PANEL: [*1]

1 of 33 DOCUMENTS
In re; Emergency Complaint of Express Phone Service, Inc, against Bellsouth Telecom-
munications, Inc. d/b/a AT&T Florida regarding interpretation of the parties’ interconnec-
tion agreement: In re: Notice ol adoption of existing interconnection, unbundling, resale,
and collocation agreement between BellSouth Telecommunications, Inc. d'ba AT&T
Flonda d/b/a AT&T Southeast and Image Access, Inc. d/b/a NewPhone. Ine by Express
Phone Service, Inc.

DOCKET NO. 110071-TP; DOCKET NO. 110087-TP: ORDER NO.
PSC-11-0291-PAA-TP

Florida Public Service Commission
2001 Fla. PUC LEXIS 210
11 FPSC 7:29

July 6. 2011, Issued

Page 2 of 27
Page |

I'he following Commissioners participated in the disposition of this matter: ART GRAHAM, Chair-
man; LISA POLAK EDGAR; RONALD A BRISE; EDUARDO E. BALBIS: JULIE 1 BROWN

OPINION: ORDER DENYING SUMMARY FINAL ORDER AND NOTICL OF PROPOSED AGENCY ACTION
ORDER DENYING ADOPTION OF IMAGE ACCESS INTERCONNECTION, SETTING DOCKET NO. 110071-TP
FOR HEARING

BY THE COM

MISSION:

NOTICE is hereby given by the Florida Public Service Commission that the action discussed herein is preliminary
in nature and will become final unless a person whose interests are substantally affected [Tles a petition for a formal
proceeding. pursuant to Rude 25-22.029, Florida Administrative Code.

|. Background

Docket Nos. 110071-TP and 110087-TP involve Express Phone Service, Ine, (Express Phone) and BellSouth Tele-
communications, Inc. d'b/a AT&T Florida (AT&T Florida). Express Phone is a certificated Competitive Local Lx-
change Company (CLEC) in the state of Florida. Express Phone and AT& T Florida have an existing interconnection
agreement (ICA) approved in Docket No. 0607 14-TP. The Parnes' [CA was effective until November 2, 2011

Docket No. 110071-TP

On March

15. 2001, [*2] Express Phone filed an emergency complaint against AT&T Flonda, requesting emer-
gency rehief 1o avoid customer disconnection, that the docket be held in abevance. and mediation (Emergency Com-
plaint). nl The Emergency Complamt alleges that on March 18, 2011, AT& T Florida planned 1o improperly disrupt
Lxpress Phone's service order provisioning, and cut oft all services to existing Express Phone customers due 1o billing
disputes ansing out of the parues’ ICA, n2 In addinon, Express Phone argues that AT&T Florida's fatlure to honor Ex-
press Phone's request 1o adopt a different ICA violates the Telecommunicanons Act of 1996 (the Act),
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nl Emergency Complamt, Request for Emergency Reliel 1o Avoid Customer Disconnection, Request to
Hald Docket in Abevance, and Request for Mediation agaimst BellSouth Telecommunications, ne. dba AT&T
Florida.

n2 Express Phone states that the billing disputes stem from the calculaton application of promotional cred-
s for resold services.

On March 17, 2011, our stafT held a meeting [*3]  via conference call to give the parties an opportunity to discuss
the Complaint and imminent disconnection of services w Express Phone's customers,

On March 18, 2011, Express Phone filed a motion secking emergency reliel 1o maintain the status quo, allowing
Express Phone o continue service (o its customers, n3 On March 25, 2011, AT&T Florida filed its Response in Opposi-
tion to Express Phone's Mouon lor Emergency Consideration by the Prehearing OlTicer to Maintain Status Quo. By
Order No. PSC-11-0180-PCO-TP, 1ssued March 30, 2011, Express Phone's Emergency Motion was denied. nd Express
Phone was disconnected on March 30, 2011,

n3 Express Phone Service, Ine's Motion for Emergency Consideraton by the Prehearing Officer to Maimtam
Status Quo.

n4 The Order noted that while Preheaning Officers have much discretion regarding the procedural aspects of
dockets. Express Phone's Emergency Motion secks relief that exceeds the bounds of a procedural ruling author-
ized by Rule 28-106.305, F.A.C. stating that "[u]pon review of Express Phone's request for an Order maintaining
the status quo, it appears that Express Phone's request is more akin to a request for imjunctive relief. This Com-
mission has consistently held that we lack authority to grant injunctive rehiell”

(*4]

On April 4, 2011, AT&T Florida filed its Response in Opposition to Express Phone's Emergency Complaint, Re-
quest to Hold Docket in Abeyance and Request for Mediation. AT&T Florida contends that Express Phone has not
honored its commitments under the [CA and has stopped paying its bills on disputed amounts, contrary to the Parties’
ICA language that states "Express Phone shall make payment to [AT&T Florida] for all services billed including dis-
puted amounts.” AT&T Florida also opposes Express Phone's request to adopt a different agreement because Express
Phone has no right o switch tfrom one ICA 10 another in mid-stream, stating that the current ICA is in effect until No-
vember 2011,

Docket No. 110087-TP

On March 29, 2011, Express Phone liled a Notice of Adoption with the Commission that it was adopting, in its en-
tirety. the ICA between AT& I Florida and Image Access. Inc. d'b/a NewPhone (Image Access ICA). Express Phone
asserts it twice attempled to secure AT&T Florida's acknowledgement of its adoption of the Image Access 1CA: first, on
October 21, 2010, by correspondence with AT&T Florida indicating its desire to adopt the Image Access ICA and then
by letter to AT& T Florida on [*S]  March 14, 201 1. Express Phone argues that AT&T Florida refused to recognize the
adoption by imposing conditions on Express Phone which do not appear in Section 252(i) of the Act or its implement-
ing rules. AT& [ Flonda argues that Express Phone was not entitled to adopt the Image Access [CA because Lxpress
Phone's ICA had not vet expired and Express Phone was withholding payments in dispute

On March 29, 2011, AT&T Flonda submitted a letter in Docket 1 10087-TP, abjecting and withholding consent of
Fxpress Phone's attempi to adopt an [CA different from its current and effective ICA on file. AT&T Florida noted that
Express Phone's letter does not alter the effectiveness of the current agreement between the parties, which was signed
by both and approved by this Commission. On April 4. 2011, Express Phone filed an Amended Notice of Adoption.

On April 12, 2011, Express Phone filed @ Motion for Summary Final Order and Request for Oral Argument. In its
Motion, Express Phone states there are no legitimale issues of material fact that remain to be resolved surrounding its
right to adopt the Image Access FOAL As such. Express Phone requests that we issue a Summary Final Order that finds
Express [*6] Phone's adoption of the Image Access ICA, as amended. valid pursuant 1o 47 U.S.C 2520) and 47 C.F R
S1.809 as a matter of law Lxpress Phone believes that we should Turther find such adoption effective as of October 20,
2010
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On Apnl 18, 2011 AT&T Flonda filed its Response in Opposition 1o the Amended Notice of Adoption. On April
19. 201 1. AT&T Florida filed ns Response and Objecuions to Express Phone Service, Ine.'s Moton for Final Summary
Order. AT&T Florida argues that Express Phone is not entitled to the relief that it secks, nor allowed 10 adopt the Image
Access ICA. concluding that Express Phone is currently subject 1o an existing [CA and is in material breach of the ICA
by withholding payments for amounts i dispute.

Adoption of Interconnection Agreement

Pursuant to the Act. a welecommunications carrier has two methods to interconnect with an incumbent Local Ex-
change Company (LEC). The first method, described in Section 252(a), is through negotiation, and the second, detailed
in Section 252(b). is through compulsory arbitration. However, in licu of Scctions 252(a) and (b). a telecommunications
|*7] carmier may also adopt an existing interconnection agreement. An interested carrier may choose to adopt an exist-
ing interconnection agreement on file with this Commussion that best meets its business needs. The requesung carrier
must adopt all terms and conditions included within the existing interconnection agreement.

Section 2532(1) and 47 C.F.R. 51.809 govern a telecommunications carrier's adoption of an existing inlerconnection
agreement between an [LEC and a non-1LEC.

Section 252(1) provides:

A local exchange carrier shall make available any interconnection, serviee or network element provided
under an agreement approved under this section to which it is a party to any other requesting telecom-
munications carrier upon the same terms and conditions as those provided m the agreement.

47 C.F.R. 31,809, deseribes the two instances where an incumbent LEC may deny a requesting carrier the right to
adopt an entire effective agreement. 47 C.F.R. 5/.809¢h) provides "[t]he obhgations of paragraph (a) of this section
shall not apply where the incumbent LEC proves to [*8]  the state commission that:

1) the costs of providing a particular agreement to the requesting telccommunications carmier are greater
than the costs of providing it 1o the telecommunications carrier that originally negotiated the agreement,
or

2) the provision of a particular agreement to the requesting carner 15 not techmeally feasible.”

Unless an incumbent LEC can demonstrate its costs will be greater to provide the agreement to the new carrier(s),
or the agreement is not technically feasible 1o provide 1o the new carrier(s). the incumbent LEC may not restrict the car-
rier's right to adopt.

The purpose of the Federal Communication Commission's (FCC) adoption requirements is o ensure thata LEC
cannot discriminate amongst the carriers it serves. However, the instant case triggers a public policy consideration prior
| to the application of the FCC's adopuion requirements. Specifically. in this case we are being asked to consider whether
| a CLEC that has an outstanding balance due to its underlying carrier should be permitted to adopt a new 1CA that modi-
fies its existing payment obligations.

Oral Argument was granted in Docket No, THO087-TP at the June 14, 2011 Agenda Conlerence [*9]  on the re-
quest for Summary Final Order. We have jurisdiction pursuant o Chaprers 120 and 304, Flonda Statutes and Secuon
252(1) ol the Act.

I1. Analysis
A, Summary Final Order
Standard of Review

Section 120.57¢1)(hy, F.S.. provides that a Summary Final Order shall be granted il it s determuned from the
pleadings. depostiions, answers 10 interrogatories, and admussions on (ile. ogether with allidavits 1f any. that no genu-
ine issue as to any material fact exists and that the moving party is entitled as a matter ol law to the entry of a final
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summary order. Kude 28-106. 204041 F.AC . states that "[a]ny party mav move for summary final order whenever there
15 N0 genuine issue as 10 any matenal lact. The motion may be accompanied by supporting affidavits.”

The purpose of summary judgment, or in this proceeding, summary final order. 1s to avoid the expense and delay of
trial when no dispute exists concerning the material facts. The record 1s reviewed in the light most favorable woward
AT&T Florida, against whom the summary judgment is 1 be entered. Express Phone carries a heavy burden to present
a showing that there s [*10]  no genuine issue as to any matenal [act. Subsequently, the burden shifts to AT&T Flor-
da to demonstrate the falsity of the showing, IWAT&T Florida does not de so. summary judgment 1s proper and should
be affirmed. Even if the facts are not disputed. a summary judgment 18 improper il different conclusions or inferences
can be drawn from the facts. See Trawick’s Florida Practice and Procedure, Secuon 23-5, Summary Judgment General-
Iy. Henry P. Trawick. Jr. (2011).

I:xpress Phone

Express Phone argues that the Tollowmg lacts are undisputed and entitle it (o adopt the [CA effective Octlober 20.
2010.

- Express Phone entered into a Resale 1CA with AT&T Florida on October 4, 2006. The 1CA was filed
for approval in Docket No, 0607 14-TP,

. On October 20. 2010, Express Phone faxed a letter to AT&T Florida stating that it adopted the Image
Access [CA.

CATET Flonda responded o Express Phone on November 1. 2010, claiming that Express Phone was not
entitled to exercise its opt in rights because its current 1CA was still in effect.

- On March 14, 2011, Express Phone notified AT&T Florida of its desire to adopt the Image Access ICA.
COn March 25. 201 1. AT&T Florida responded with [*11]  a list of conditions it required be fulfilled
belore it would recognize the adoption.

CAT&T Florida has continued 1o refuse t acknowledge Express Phone's adoption ol the Image Access
ICA.

. The Image Access [CA was filed for approval in Docket 0603 19-TP.

. On March 29, 2011, Express Phone filed a Notice of Adoption of the Image Access [CA with this
Commission.

.On April 4, 2011, Express Phone filed its Amended Naotice of Adoption with this Commission,

Express Phone believes there is no genuine issue as to any material fact. Express Phone further believes that it
should be allowed to adopt the Image Access [CA as a matter of law because AT&T Florida does not claim a statutory
exception as established in 47 C.F7 R 51.809. n5 Lxpress Phone believes that if AT&T Florida had timely recognized
the Image Access adoption request, AT& T Florida would not have been able to terminate service to Express Phone.
Therefore. Fxpress Phone requests that we grant its Motion for Summary Final Order and direct AT&T Florida to im-
mediatelv remnstate service to Lxpress Phone.

nS 47 CFR Secnon 31809 provades wehnical feasibility and cost exceptions for adoption.

(*12)

AT&T Flonda

AT&T Florida requests that we deny xpress Phone's Motion for Summary Final Order because the following facts
are in dispute

The effecuve date of the attempied adoption.
. The stanus of the current 1CA,

Fhe identuty of the 1CA that Express Phone s seeking to adopt
CThe avalability of reliet sought by Express Phone.
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AT&T Florida further argues that Express Phone's motion fails as a matter of law because Express hone 15 not in
good standing under the Parties’ existing ICA. AT&T Florida contends that our approval of an ICA does not automati-
cally mean that the ICA is available or appropriate for adoption. AT&T Florida also believes that the underlying com-
plaint in Docket No. 110071-TP has not progressed far ¢enough to consider a motion for summary final order, arguing
that the matter is still at a preliminary stage and the parties have not provided testimony or discovery.

Analysis

AT&T Florida and Express Phone were operating under an ICA with a live year term, in effect from November
2006 until November 2011, On March 29, 2011, Express Phone filed a notice 10 adopt the Image Access [CA. n6 It ap-
pears that the impetus for wanung to adopt the Image [*13]  Access ICA is that Lxpress Phone believes it contains
terms that are more advantageous. Specifically. Express Phone's current ICA contains language that requires it to pay
both disputed and undisputed amounts for services. The Image Access agreement does nol contain the same provisions
regarding disputed amounts, Express Phone believes that if it is allowed to adopt the Image Access agreement, any
debts in dispute may be withheld. AT&T Florida disagrees with Express Phone unilaterally adopting a different ICA
when their current 1CA s still in effect and Express Phone is in breach by [ailing to pay the disputed amounts.

n6 The Image Access 1CA was amended in 2009, extending the contract term 1o 2012,

The standard for granting a summary final order is very high. Under Florida law, "the party moving for summary
judgment is required to conclusively demonstrate the nonexistence ol an issue of material fact, and . . . every possible
inference must be drawn in favor of the party against whom a summary judgment is sought.”  [*14] Greenv. CSX
Transportation, Inc., 626 So. 2d 974 (Fla. st DCA 1993) (citing Wills v Sears, Rochuck & Co., 351 So. 2d 29 (Fla.
197775 "A summary judgment should not be granted unless the facts are so crystallized that nothing remains but ques-
tions of law." Moaore v. Morris, 475 So. 2d 666 (Fla. 1985, City of Clermoni, Florida v. Lake Ciry Utility Services, Inc.,
760 So. 2d 1123 (5th DCA 2000). 'The purpose ol a summary final order is 1o avoid the expense and delay of trial when
no dispute exists concerning the material facts. There are two requirements for a summary final order: (1) there is no
genuine issue of material fact; and (2) a party is enutled (o judgment as a matter of law. If the record reflects the exist-
ence of any issue of material fact, possibility of an issue, or even raises the slightest doubt that an issue might exist.
summary judgment is improper. Alhelo v Southern Bell, 682 So. 2d 1126 (Fla. 4ith DCA 1996). "Even where the facts
are uncontroverted, the remedy of summary judgment is not available il different [*15]  inferences can be reasonably
drawn from the uncontroverted facts." Albelo, at 1129.

First, Express Phone filed its interconnection agreement with AT&T Florida on November 2, 2006, for a five year
term. A question has been raised whether a company can adopt a new interconnection agreement [or the same services
during the life ol the current interconnection agreement. Both Express Phone and AT&T Florida have offered interpre-
tations of the terms and conditions aof the existing interconnection agreement. This 1s a question of first impression be-
fore us and it is therefore inappropriate Lo be dealt with by summary final order.

Second, Express Phone admits 10 withholding payments that are disputed, AT&T Florida believes that Express
Phone's actions constitute a breach of the existing ICA, and as such, Express Phone's service has been disconnected
pursuant to the [CA. Express Phone has not conclusively demonstrated that AT&T Florida cannot prevail on this issuce
We must decide whether failure w abide by an existing ICA renders a company unable to avail itself ol adoption unul
the existing contract 158 made whole by company action.

We have recognized that policy considerations should  [*16]  be taken into account in ruling on a motion for
summary final order. n7 Because we have a duty 1o regulate in the public mterest, the rights of not only the parties must
be considered but also the potential impact ta others and the decision cannot be made n a vacuum. Policy considera-
tions must be taken into account in granting a summary judgment. n8

n7 Order No. PSC-98-1538-PCO-WS, issued November 20, 1998, in Docket Nos. 970657-WS and
980261-WS, In Re: Application for Certificates 1o Operate a Water and Wastewater Utility in Charlotte and
Desoto Counties by Lake Suzy Utilities, Inc., and In Re: Application for Amendment of Certificates Nos. 570-W
and 496-5 To Add Territory in Charlotte County by Florida Water Services Corporation.
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N8 PSC-07-1008-PAA-TL . 1ssued December, 19, 2007, i Docket No. 070126-11.. In re: Petition for relief
from carrier-of-last-resort (COLR) obligations pursuant 1o Sccnon 364.02356)6d), 1.5 for Villages of Avalon,
Phase 11, in Hernando County, by BellSouth Telecommumcatons, Inc. d'ba AT&T Florida,

[*17]
AT&T Florida and Express Phone have bath offered ditferent effective dates for the Image Access ICA adoption.

With respect to the effective date, we [ind that conflicting interpretation exists regarding the point in time the adoption
was noticed and that therefore, a genuine issue of material fact exists concerning the effective date of the adoption.

Decision

We have rendered decisions previously on the effective date of an adoption: however. the questions regarding the
status of the existing interconnection agreement are new, We find that genuine issues of material fact exist, There are
outstanding questions of fact regarding the status of the interconnection agreement. the effective date of adoption and
whether Express Phone can adopt the Image Access ICA as a maiter of law, As such, we find it appropriate to deny the
Motion lor Summary Final Order.

B. Adoption of the Image Access [CA

lixpress Phone

Express Phone asserts that a competitor's right 1o adopt an existing [CA is set out in Section 252(1) ol the Act which
provides:

A local exchange carrier shall make available any interconnection, service or network element provided
under an agreement approved under tns [*18]  section to which it is a party to any other requesting tel-
eccommunications carrier upon the same terms and conditions as those provided in the agreement.

Express Phone argues thal AT&T Florida's rejection of Express Phone's request for adoption of the Image Access
ICA is contrary o the Act. Express Phone notes that the two exceptions, found in Rule 51,809(b)(1) and (2), technical
feasibility and cost, have not been argued by AT&T Florida. Express Phone contends that we determined in Order No.
PSC-08-0584-FOF-TP, issued September 8, 2008 (Nextel Adoption Order) that unless one of the two exceptions of
Section 51.809(b) is met. the adoption is valid and must be recognized. nY Lxpress Phone believes the conditions
AT&T Florida imposes is an attempt to use the partics’ billing dispute to prohibit Express Phone from adopting the Im-
age Access ICA, n10 Express Phone argues that AT&T Florida cannot deny Express Phone's request to adopt a new
ICA simply because its current agreement has not expired or 1s not ripe for re-negotiation. First. Express Phone believes
that Section 11 of the General Terms and Conditions of the current 1CA recites the provisions found in 47 U.S.C. 252
[*19] (nand 47 C F R 31.80Y, regarding adoptions.

Pursuant o 47 U S C Section 252(1) and 47 C IR, Sectieon 51 809, BellSouth shall make available 10
Express Phone any enure resale agreement filed and approved pursuant to 47 U.S.C. Section 252 The
adopted agreement shall apply to the same states as the agreement that was adopted. and the werm of the
adopted agreement shall expire on the same date as set forth m the agreement that was adopted.

n9 In re: Notice of adoption of existing interconnection agreement between BellSouth Telecommumeations,
Inc. db/a AT&T Florida d/bra AT& T Southeast and Sprint Communications Company Limited Partnership,
Sprint Communications Company LI, Spriat Spectrum 1P, by NPCR, Inc. d/bra Nextel Partners, Docket No,
(170368-11 and In re: Notiwee of adopuion of existing mterconnection agreement between BellSouth Telecommu-
nmcations, Inc. db'a AT&T Flonda dbia AT& T Southeast and Sprint Communications Company Limited Part-
nership, Sprint Communications Company L.P., Sprint Speetrum L.P., by Nextel South Corp. and Nextel West
Corp.. Docket No. 070369- TP, Order No. PSC-08-0584-FOF-TP at 11, allirmed, BellSouth Telecommunica-
tions, Inc. v. Florida Public Service Commission, Case No, 4:00-cv-102/RS/WCS, issued April 19, 2010

1*20]
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nl1G AT&T requests that Express Phone pay amounts withheld in dispute.

LExpress Phone argues that this section allows Express Phones to adopt another agreement at any time. In addition,
il Express Phone cannot leave its ICA for the life of the agreement. Express Phone is unprotected from discrimination.
Express Phone states that to accept AT&T Flonda's position would be to allow AT& I Florida o discriminate among
carriers.

Express Phone believes that the current ICA should not impact Express Phone's adoption of the Image Access ICA
and argues that the Image Access ICA is more favorable as it allows the CLEC 1o retain its funds until a disputed item is
resolved. Failure to allow the adoption allows AT&T Florida to discriminate against Express Phone in billing matters,
Morcover, Express Phone asserts that it pays all undisputed bills and it would be in full compliance with its contractual
obligations had AT&T Florida honored its request for adoption,

AT&T Florida

AT&T Florida argues the ICA is a valid and binding contract and that we should require Express Phone 1o honor it
and pay AT&T Florida [*21] all past due amounts. AT&T Florida further asserts that Lxpress Phone's ability to pay its
bills is questionable.

AT&T Florida contends that while Section 252(i) generally permits a requesting carrier (0 obtain an interconnec-
tion agreement with an incumbent local exchange carrier, by adopting another carrier's agreement, it is not automatic
and not without a process. AT&T Florida contends that the existing ICA is clear that Express Phone must pay all
amounts, including "disputed" amounts prior to the next bill date. AT&T Florida reiterates that Express Phone has failed
to comply with this provision.

AT&T Florida asserts Express Phone is in material breach of the Parties' ICA due 10 Express Phone's failure to pay
amounts in dispute. AT&T Florida contends that since Express Phone has admitted that 11 has withheld payments, the
Commission should enforce the terms of the Agreement as written. AT&T Florida argues that the Commission found in
a similar docket nll that AT&T Florida is entitled 1o prompt payment of all illed amounts and to terminate services if
such amounts are not paid.

nll Order No. PSC-10-0457-PCO-TP, issued July 16, 2010, Docket 100021- TP, In re: Complaint and peti-
tion for relief against LifcConnex Telecom, LLC 'k/a Swiftel, LLC by BellSouth Telecommunications, Inc.
d/bial AT&T Florida.

[*22

AT&T Florida argues the contract language is unambiguous and the Commission 1s required hy Florida law to en-
force the agreement. laddock v. Bay Conerete Indus., 154 So.2d 313 (Fla. 2x DCA 1963). See also Brooks v. Green 993
S 2d 58 (Fla. 1st DCA 2008) ("1t 1s established law in this state that a contract must be applied as written, absent an
ambiguity or some legality.") Medical Cenier Health Plan v, Brick, 372 So. 2d 548, 55(Fla. 15t DCA 1990) (" A party is
bound by, and a court is powerless 1o rewrite, the elear and unambiguous erms of a voluntary contract. Nar'l Health
Labaratorvies, fne. v Bailmar, Inc 444 S0 2d 1078, 1980 e la 3d DCA T984,.").

AT&1 Flornda argues that both parties arc obligated 10 comply with the Agreement and Express Phone may only
terminate, modify, or negouate a new agreement pursuant to the terms in the ICA. nl 2 In Global Naps, Ine. v, Verizon,
396 F.3d 16 (st Cir 2005) a CLEC filed a pettion for arbitration pursuant (o Section 252 and the stale commssion and
the First Circuit Court of Appeals concluded [*¥23]  that Section 252(i) does not grant a CLEC the right 1o opt out of
one agreement into another.

112 Express Phone may request termination of the Agreement only 1if it 1s no longer purchasing services
pursuant to the Agreement. No modilication or amendment ... shall be effeetive and binding upon the parties
unless itis made in writng and duly signed by the parties. Negotiations for a new agreement shall commence
"no earlier than two hundred seventy (270 days... prior to the expiration of the imual werm ol the Agreement.
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AT&T Florida also cites to Order No. PSC-98-0466-FOF-TP. issued March 31, 1998, when we stated that the Act
does not authorize us (o conduct an arbitration on matters covered in an agreement and to alter terms within an approved
negotiated agreement under Section 252(e). nl 3

nl3 Inre: Petiton of Supra Telecommumeations and Information Systems for generic proceeding to arbi-
trate rates, terms, and condinons of interconnection with BellSouth Telecommunications, Inc.. or in the alterna-
tive. petition for arbitration of interconnection, Docket No. 980155-TP

[*24]

Itis AT& T Florida's position that allowing Express Phone 1o adopt an ICA before the company cures s breach of
the existing agreement would be inconsistent with public mterest. In order to cure its breach of the existing ICA, AT&T
Florida argues that Express Phone should have o renut all past due amounts pursuant to the provisions of the parties'
ICA. AT& T Flonida contends that we have held that an adoption can be rejected when 1t 1s not i the public interest,
Order No. PSC-99-1930-PAA-TP. issued September 29, 1999, n14

nl4 Inre: Notice by BellSouth Telecommunications, Ine. of adoption of an approved interconnection. un-
bundling, and resale agreement between BellSouth Telecommunications, Inc. and AT&T Communications of
the Southern States, Inc. by Healtheare Liabihty Management Corporations d’b/a FFibre Channel Networks, Inc.
and Health Management Systems, [nc. Docket No. 990959-TP.

Analysis

Express Phone believes it has adopted the Image Access ICA eflective October 20, 2010. Express Phone sent let-
ters [*25] regarding adoption of the Image Access ICA to AT&T Florida but did not file a Notice of Adoption with us
until March 29, 2011, AT&T Florida objects to the October 20, 2010 effective date of the alleged adoption. Express
Phone also did not properly identify the correct Image Access ICA until April 4, 2011,

In the Nextel Adoption Order, we determined that the effective date of an adoption is from the date that the Notice
of Adoption is liled with us. While Express Phone discussed adoption with AT&T Florida, it did not file a Notice of
Adoption with us until March 29,2011,

Parties are bound by the terms and conditions of Commission-appraved agreements. Supra. Express Phone does not
deny that it has withheld payments of the amounts it considers in dispute, Express Phone's failure to pay disputed
amounts 1s an issue that atfects its ability o adopt the Image Access ICA.

[:xpress Phone was atlempling to escape its outstanding obligations by breaching its existing ICA to adopt @ more
favorable agreement. Fxpress Phone was unilaterally attempting to ternuinate the existing [CA without mutual agrece-
ment by the parties. in contravention of the terms and conditions ol the existing ICA.  [*26] The existing ICA states
that pavment for services must be provided. including disputed charges. at the billing date established by the [CA. nl5
We do not believe that the adoption of an ICA would cure past billing issues in dispute, and disagrees with Express
Phone's assertion that such an adopuon would cure outstandmg billing obligations.

nls Secuons T4 and 14,1 of the [CA,

We must determine whether Express Phone can adopt a new [CA when there s a material breach of the existing
ICA. A material breach must be of the type that would discharge the injured party from turther contractual duty. Beefy
Trail Ine. v. Beefy King International. Inc.. Here, Express Phone has withheld pavments in dispute, resulting in AT&T
Florida's disconnection of Express Phone for [ailure to pay usthg termimnation provisions provided by the [CA,

Express Phone argues that AT& 1 Flunda does not object on the basis ol the two available exceptions in 7 CF.R
Section 51 809¢bie 11 and (2), lack of [*27] 1echmical feasibility or greater costs to serve adopting party. We find that
based on the faets and circumstances in the Nextel Adoption Order. we found that technical feasibility and the cost o
serve an adopting party were the only two exceptions. However, the circumstances m this case differ, as by Express
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Phane's own admission, 1t did not pay disputed amounts pursuant to terms and conditions of the exisung ICA. nl6 For
Express Phone to benefit while not in good standing of its existing ICA is inconsistent with sound public policy and
does not promote effective business practices in the state of Florida.

nlo AT&T argues that in addivon o these exceptions, an [CA's terms and conditions may also serve as a
limitation o a requesting carrier's right to adopt, This issue has not been previously addressed by the Commis-

s1an.

Decision

If Express Phone were in good standing in its existing [CA. the adoption may be effective from the date of the No-
tice filed with us, providing that there 1s not a finding of  [*28] a lack of technical feasibility or greater costs to serve,
However, we do not find that the terms and conditions of the Image Access ICA would modify anything that occurred
during the previous ICA, including outstanding billing. Unless Express Phone is in good standing with the existing [CA,
we find that AT&T Florida does not have o enter into @ new [CA and Express Phone's adoption of the Image Access
ICA 15 denied.

C. Promotional Credits

Express Phone

Express Phone asserts that there is an ongoing billing dispute with AT&T Flonda mvolving promotional credits.
Express Phone states that it has a past due balance and was notified that services would be suspended if § 1,268,490
were not paid by March 14, 2011, for services provided i Florida, and that all services would be terminated if past due
balances were not paid by March 29, 2011, n17 Moreover, Express Phone contends that AT&T Florida's threat to dis-
continue service and disconnect its resale service is unlawful and anticompetitive. nl18

nl7 Revised Notice of Suspension and Termination letter dated February 23, 2011 histed as Attachment A to

the Complaint.
[*29]

nl& AT&T disconnected service o Express Phone on March 30, 201 1.

[xpress Phone recognizes that the ICA n19 between AT&T Florida and Express Phone states in Section 1.4 that
"Express Phone shall make payment to BellSouth for all services billed including disputed amounts.” Section 1.4.1 of
the ICA states "Payment for services provided by BellSouth. including disputed charges, is due on or before the next
bill date.” Express Phone understands that under the current [CA it is required 1o pay for all services billed including
disputed amounts. However, Express Phone asserts that it pays all undisputed bills and nt would be m full compliance
with its contractual obliganons had AT& T Flonda honored s fawful request tor adoption

nl4 Resale Agreement dated August 23, 2006,

AT&T Flonda

AT&T Florida states that the Commission approved the [CA between AT&T Flonida and Express Phone. AT&T
Florida argues the ICA is a valid and binding [*30]  contract and that we should require Express Phone to honor 1t and
pay AT&T Florida all past due amounis because when they entered into the agreement, Express Phone agreed to pay
AT&T Flonda for all services billed mcluding disputed amounts on or before the next bill date.

Analysis
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Without additional evidence beyond Express Phone's imitial petition and AT&T Florida's response. there is insuffi-
cient information for us to render a decision regarding promotional credits. Express Phone cannot withheld disputed
amounts from AT&T Florida.

The parties’ conduct is governed by an ICA with clear terms. The terms and conditions of the Parties' ICA are clear
and unambiguous, Specifically, that Express Phone shall make payments for all services billed including disputed
amounts. Furthermore, we already ruled in LifeConnex. with identical language in the ICA. that the billed party is re-
guired to pay all sums billed. including disputed amounts, pursuant to the terms and conditions in the ICA. Express
Phone must pay all disputed amounts. Dispute of promotion credits, does not affect the billing time frame or payment
obligations established by the ICA. AT&T Flonda is enutled under the [*31]  clear terms of the ICA to prompt pay-
ment of all sums billed: and in the absence of such payment, is entitled to proceed with the actions outlined in the No-
tice of Commencement of Treatment; and that AT&T Florida appropriately disconnected Express Phone on March 30,
2011,

Decision

Whether Lxpress Phone shall receive the requested promotional credits is a valid question before us. However, it 1s
clear that additional discovery and testimony are required to resolve Docket 110071-TP. Therefore, we find an eviden-
tiary hearing shall be scheduled to hear this matter.

Based on the foregoing, 1t is

ORDERED by the Florida Public Service Commission that Express Phone's Motion for Summary Final Order in
Docket No. 110087-TP is be denied. 1t s further

ORDERED that adoption of the Image Access [CA is not available 1o Express Phone because Express Phone is in
material breach of the Parties’ existing 1CA. 11 s further

ORDERED that additional discovery and testimony is required to resolve Docket 110071-TP and an evidentiary
hearing shall be set on the promouonal credits. uis further

ORDERED that those provisions of this Order which are issued as proposed agency action shall become final [*32]
and effective upon the issuance of a Consummating Order unless an appropriate petition, in the form provided by Rule
28-106.201, Florida Administrative Code, is reccived by the Office of Commission Clerk, 2540 Shumard Qak Boule-
vard, Tallahassee, Florida 32399-0850. by the close of business on the date set forth in the "Notice of Further Proceed-
ings" attached hereto. It is further

ORDERED that any protest to the action proposed herein shall specily the docket to which the protest applies. [Uis
further

ORDERED that if a protest to this Order is filed, the protest shall not prevent the action proposed herein from be-
coming final with regard to the remaining docket listed in this Order. 1t is further

ORDERED that in the event this Order becomes final, Docket No. 110087-TP shall be closed and Docket No.
110071-TP shall remain open for an evidentiary hearing o be conducted on the promotional credits.

By ORDER of the Florida Public Service Commission this 6th day of July, 2011,
Legal Topies:

For related research and practice materials, see the following legal topics:
Energy & Utilities LawAdmunistrative ProceedingsGeneral OverviewEnergy & Ulilities LawUtility Compan:esCon-
tracts for Service
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[n re: Notice of adoption of existing interconnection. unbundlimg. resale, and collocation
agreement between BellSouth Telecommunications, Inc. d'bra AT&T Florida dib/a
AT&T Southeast and Image Access, Inc. d/b/a NewPhone, Inc. by Express Phone Ser-
vice, Inc.

DOCKET NO. 110087-TP; ORDER NO. PSC-12-03%90-FOF-TP
Florida Public Service Comussion
2012 Fla. PUC LEXIS 374
12 FPSC 7:236
July 30, 2012, Issued

PANEL: [*1] The following Commissioners participated in the disposition of this matter: RONALD A. BRISE,
Chairman: LISA POLAK EDGAR; ART GRAHAM; EDUARDO E. BALBIS; JULIE I. BROWN

OPINION: FINAL ORDER ON NOTICE OF ADOPTION
BY THE COMMISSION:

1. Case Background

Fxpress Phone Service, Inc. (Express Phone) is a Competitive Local Exchange Company (CLEC) certified since
2000 1o provide resale services in Florida. In 2006, BellSouth Telecommunications, Inc. d/b/a AT&T Florida d/b/a
AT&T Southeast (AT&1 Ilonda) and Express Phone negotiated and exccuted a binding resale agreement (2006 1CA)
nl Express Phone is currently not providing resale services in Florida. n2

nl Docket No. 060714-TP - Request for approval of resale agreement between BellSouth Telecommunica-
tions, Inc. and Lixpress Phone Service, Inc.

n2 As of March 31, 2011, AT&T Florida cecased providing services to Express Phone.

(On March 29, 2011, Express Phone [liled a Notice of Adoption that it was adopung a different interconnection
agreement, in its entirety, between AT& T [*2]  Florida and Image Access, Ine. d'b’a NewPhone (NewPhone ICA). On
that same day. AT&T Florida filed a letter and non-consent 10 the adopuon of the NewPhone 1CA

On April 12, 2011, Express Phone filed a Motion for Summary Uinal Order, This Commission denied the Motion in
Proposed Agency Action Order No, PSC-11-0291-PAA-TP (PAA Order), 1ssued July 6, 2011 On July 27, 2011, Ex-
press Phone protested the portions of the PAA Ovder which relate to its adoption of the NewPhone [CA and requested a
formal proceeding.

An Order Establishing Procedure, Order PSC-12-0031-PCO-TP, was issued on January 19, 2012, and modified by
Order Nos. PSC-12-0058-PCO-TP and PSC-12-0130-PCO-TP, 1ssued on February 10, 2012, and March 20, 2012, re-
spectively. On May 3. 20120 an Adnumistrauve Hearing was held

The Adoption Process
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Pursuant to 7 L 8.C 8 257 of the Telecommunications Act af 1996 ( Act). a telecommunications carrier has three
methods 1o enter into an interconnection agreement with an Incumbent Local Exchange Company (111EC). The first
method. described in & 252(a). is negotiation, and the second. in § 252(b). 1s compulsory arbitration. [n the alternative,
however. [*3] i liew of § 252(a) and (b), a telecommunications carrier mav adopt an existing interconnection agree-
ment pursuant to & 252(1). Depending on s specilic business model. an iterested carrier may choose to adopt an exist-
ing mterconnechion agreement on file with the Commission, and must adopt all Terms and Conditions included within
that mterconnection agreement.

Section 232(1) governs a telecommumications carrier's adoption ol an existimg interconnection agreement between
an [LEC and a non-11LEC. Section 232(1) provides:

Alocal exchange carrier shall make available any interconnection, service or network element provided
under an agreement approved under this section to which it is a party to any other requesting telecom-
munications carrier upon the same terms and conditions as those provided in the agreement,

Fhe purpose of the FCC's adoption requirements is to ensure that an 1L.EC cannot discriminate among the carriers it
SCTVES
The AT&T Florida/Express Phone 2006 1CA

The parties agreed that the 2006 [CA would begin on November 3, 2006 and expire on November 2. 2011, Section
2.1 of the Terms and Conditions of the 2006 1CA states in part "[t]he ininal term of this Agreement [*4]  shall be five
{5) years, beginming on the effective date.. " which was agreed upon by the parties 1o be thirty (30) davs after the date of

the last signature executing the agreement. Section 2.3.1 of the Terms and Conditions sets forth the conditions necessary
for early termination ol the 2006 ICA, and states in part:

Lxpress Phone may request termination ol this Agreement only 11101 no longer purchasing services
pursuant to this Agreement

This language, along with the clear language in Scction 12.2 regarding modilication of the agreement, provides a path
for Express Phone to negotiate an amendment permitting early termination. Section 12.2 reads:

Na maoditication, amendment. supplement 1o, or waiver of the Agreement or any of its provisions shall
be effective and binding upon the Parties unless 1t is made in writing and duly signed by the partics.

We have qurisdiction pursuant o Chapters 120 and 364, Florida Statates (F.S.), and § 252(1) of the Act,

Issues Presented

AL Docrines of Iquitable Relief

We have been asked to determine whether Fxpress Phone's Notice of Adopiion or AT&T Florida's denal of the
adoption s barred by the doctrines of equitable relict, [*3] including laches. estoppel and warver.
Express Phone

Express Phone argues that AT&T Florida cannot object to Express Phone's adoption of the NewPhone ICA and be-
lieves that an opt-in s valid upon the incumbent's receipt ol the CLECS Notce ol Adoption, Express Phone's basis for
dhisagreemng with A L& | Tonda's refusal is the doctrine of unclean hands xpress Phone asserts that when a party has
violated a restriction which it now secks to enforee, the enforcement of such restriction 1s prohibited or denied. nd

03 See, Prlafian v Cherrv, 335 S0 2d 847, 850 (Flg 3rd DCA 1978
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Lxpress Phone argues that AT&T Florida's provision of the 2006 ICA as a "standard” contract during their initial
discussions tllustrated a farlure to provide all options during discussions and therefore was discriminatory by its failure
1o be consistent with offerings to other CLECS. Moreover. Express Phone contends that AT&T Flonida's failure 1o deal
in zood faith through the life of the ICA and unreasonable [*6]  delay toward acknowledging the adoption of the New-
Phone ICA bars any refusal from AT&T Florida,

AT&T Florida

AT&T Flornda argues that Express Phone is barred from adopting a new interconnection agreement by estoppel and
laches. AT&T Florida contends that Express Phone had an opportunity 1o adopt the NewPhone ICA or 1o negotiate or
arbitrate different pavment terms for its 2006 [CA with AT&T Florida. Furthermore, AT& T Florida argues that once the
2006 1CA was signed. the parties became contractually bound by its terms. nd AT&T Florida argues that laches bars a
party from pursumg a legal right that it may have had il it waits 1o long 1o do so. nS AT&T Florida argues that prior 10
signing the 2006 1CA, there was opporiunity to adopt a different ICA or 1o negouate or arbitrate different payment
terms for its [ICA. AT&T Florida stresses that the agreement 15 enforceable and binding on both parties. even it a provi-
sion is perceived 1o be harsh or disadvantageous 10 one pany.

nd See Medical Cte Headth Plan v, Brick, 572 S0 . 2d 348, 551 (Fla. s DCA T (4 party iy bound by,
and a court 1y powerless to rewrite, the ¢lear and unambiguous terms of a voluntary contract.”)

(*7)

nS Sce generally, 35 Fla, Jur. 2d Limitations and Laches § 115,

AT&T Florida contends that equitable estoppel results from the "voluntary conduct of a party” and "absolutely pre-
clude|s]" the party [rom asserting rights which it might otherwise have had. n6 AT&T Florida disagrees that Express
Phone lacked the resources to negotiate and argues that negotiating in good [aith for an interconnection agreement
would not have created an undue cconomic burden tor Express Phone.

n6 State ex re. Watson v, Gray, 48 So.2d 84, 87-88 (Fla. 1950)

AT&T Florida points out that Express Phone never availed itself of the established options provided by the 2006
ICA. Further, AT&T Florida argues that Express Phone cannot suggest that AT&T Florida has the burden to make
business decisions for Express Phone, such as what is the best interconnection agreement suited to Express Phone. The
Act does not impose that burden on AT&T [*8]  Florida. AT&T Florida notes that AT&T witness Greenlaw stated "it
15 incumbent upon the CLEC 1o identify what the terms and conditions are what they feel is the best deal.” AT&T Flor-
ida contends that it did not warve its night to deny Express Phone's adoption and that Express Phone cannot simply
change its mind and unilaterally reject the 2006 1CA.

Analysis

In 2006, Express Phone and A T& T Flonda entered into an interconnection agreement for an ininal term of § vears.
Upon the signing of an interconnection agreement, approved by this Commussion. the rights and obligatons of the par-
ties are set forth i the werms and condivons of the specific interconnection agreement. As a result, the actions of the
partics or the availability of an alternative imterconnection agreement prior o the signing of the 2006 1CA should not be
factors i our determunaton of the vahdity of an adoption, n7?

n7 A party s bound by, and a court is powerless o rewrite, the clear and unambiguous terms of a voluntary
contract. Nat'l Health Laboratarios, Inc v Bailmar, Ine 44 So 2d TOTY, 19N (Ha 3d DCA TYSY).
[*9]
Fquitable relief. such as the doctrines of estoppel, laches, warver and unclean hands, are concepts which we have
commented on in previous proceedings, but has not been the basis for a decision. This Commission only has those
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“powers granted by statute expressly or by necessary implication.” n8 Section 364 162, F S . onlv authorizes this Com-
mission 1o seek equitable relief in an appropriate circuit court, not 1o order equitable reliel. Our authority, while "broad
enough to inguire into competitive conduct, does not clearly authorize the Comnussion to impose cquitable relief.” n9
Rather. the resolution ol equitable relief is "reserved for agencies with specific statntory authority.” n10 As this Com-
MISSI0N 18 @ statutory creature, we have no common law junisdiction or mherent power as do the courts. nl |

n8 Deliona Corp. v, Mavo, 342 So.2d 510, 512 (Fla. 1977

n® hire: Petition by AT T Conmunications of the Southern States, e, TCG Sowth Florida, and Media()-
ne Floveda Telecommimicanons, Inc. for structwral separation of BellSuuth Telecommunications, e into two
distinet wholesale and retad corporare subsidiaries, Docket No, 010345-TP, Order No. PSC-01-2178-FOF-TP,
issued November 6, 2001, concurring opimion ol Chairman Jacobs,
[*10]

nlo Id

nl | bire. Peninon for expedited enforcement of interconnection agreement with Verizon Florida Inc. by
Teleport Communications Growp, Inc. and TCG South Flovida., Docket No. 021006-TP. Order No.
PSC-01-2178-FOF-TP, 1ssued December 6, 2002, citing East Central Regional Wastewater Facilities Bd. v. City
of West Palm Beach, 659 So.2d 402, 404 (Fla. Dist. Ct App 19950 Inre: Initiation of show canse proceedings
against TELECO COMMUNICATIONS COMPANY for violation of Rule 23-4.004, F A4.C., Certificute of Public
Conmvenmence and Necessiny Reguired. Docket No, 911 214-TP, Order No. PSC-96-0007-FOF-TP. issued lanuary
2, 1996,

It is not AT&T Florida's burden 1o lind the best interconnection agreement [or Express Phone. A company seeking
an interconnection agreement with AT&T Florida may file arbitration or a complaint. Express Phone failed to avail it-
self of these remedics. Accordingly, we find that discussions and interactions that occurred prior to the signing of the
2006 [CA shall not be considered.

Decision [*11]

Thix Commussion has only those powers granted by statute expressly or by necessary implication and does not have
authority to order equitable reliel. Accordingly. we find that it is not appropriate to make a finding that the adoption is
burred by the doctrines ol equitable reliel,

B. Adoption under apphicable laws

We have been asked to determine i Express Phone is permitted. under the applicable laws, to adopt the NewPhone
Interconnection Agreement during the term of its existing agreement with AT&T Florida

Express Phone

Express Phone contends that it s entitled to optn o the NewPhone 1CA during the term of a prior interconnection
agreement. Express Phone asserts that & 25201) sets out the requirements for an adoption of an [CA. nl2 Express Phone
argucs that an Incumbent Local Exchange Company (1LEC) must make any interconnection agreement available to any
requesting telecommunications carvier and that the 1LEC and the Comnyission are precluded from placing conditions on

an opt-in.

nl2 (0 Asvatlabiliny o Other Telecommunicanons Carriers, - A focal exchange carrier shall make available
any mterconnection agreement avatlable any imterconnecuon, service, or network element provided under an
agreement approved under this secton o which it 1s a party 1o any other requesting relecommunications carrier
upon the same terms and conditions as those provided in the agreement.

[*12]
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Express Phone argues that 47 CF R 3 51,809 (3 51.809) describes only two instances where 47 L .5 C 8 25201} is
imapplicable. n13 where an incumbent LEC can demonstrate 1ts costs will be greater o provide the agreement to the
new carrier(s) or the agreement s not technically leasible to provide to the new carrier(s). Express Phone further argues
that these two exceptions do not apply nor did AT&T Florida raise them. Express Phone contends AT&T Flonida, by
failing to allow the NewPhone adopuon. discriminated against Express Phone. Such discrinunation may give a CLEC a
competitive advantage over other CLECs. Express Phone states that the Federal Commumication Commission's (FCC)
intent is 1o avoid a situation where a CLEC with better terms in its interconnection agreement will have an advantage
over other CLECs with whom it competes.

n13 (1) where the costs of providing u particular agreement to the requesting telecommunications carrier are
greater than the costs of providing it 1o the telecommunication carrier that originally negotiated the agreement or
(2) the provision of the a particular agrecment to the requesting carrier is not technically feasibility.

[*13]

Express Phone argues that AT&T Florida does not have the ability 1o do anvthing but perform in a way consistent
with the Act. Express Phone asserts that the District Court of North Carolina held that no action by a state commission
is required and that an opt-in is sell-effectuating. n14 Express Phone argues that the reasons for opting into another in-
terconncetion agreement are irrelevant, Fxpress Phone asserts that the Commission has previously held that AT&T
Florida could not refuse to recognize an adoption, nls

nld BeltSouth Teltecommunications, e, v. North Caroling Utilities Commission, 2000 WL 5559393 (E.D.
N.C 2010)

nl3 Notice of adoption of existing interconnection agreement benveen BellSouwth Telecommunications, Inc.
&hia AT&T Florida dibia AT&T Southeast and Sprint Communications Company: Limied Partnership, Sprint
Communications Company L.P., Sprint Spectrum L.P., by Nextel South Corp. and Nextel West Corp., Docket
No. 070369-TP. Order No. PSC-08-0584-FOF-TP. affirmed, Bellsouth Telecommunications, Ine. v, Florida
Public Service Commission, Case No. 4:09-¢v-102RS'WCS (Apnil 19, 2010). (Nexiel Order)

[*14]

l‘urthermore, [:xpress Phone argues that the fact that there are disputes between the parties does not bar it from
adopting the NewPhone [CA under 47 U.S.C. § 252(1). Express Phone argues that this proceeding is about adoption and
the interpretation of inlerconnection agreements, Express Phone's dispute with AT&T Florida should only affect its
adoption if the relevant sections of the Act and the FCC rules contained a restriction on the ability ot a CLEC to adopt
an existing interconnection agreement based on the presence of a dispute. And since the Act and the FCC do not contain
such a restriction. Express Phone contends it should be permitted to adopt the NewPhone inlerconnection agreement.

AT&T Flonda

AT&T Florida argues that while in breach of s contractual obligations, Fxpress Phone is secking o erminate its
current mterconnection agreement and adopt a different interconnecton agreement. AT& | Florida contends that by
attempting to adopt a new interconnection agreement, Fxpress Phone is seeking to unbiw fully terminate its current in-
lerconnecuon agrecment

AT& T Flonda asserts that a party that enters mto a contract is bound by the [*15] contract nl6 AT&T Flonda
turther asserts that the Commussion has previously determined that a CLEC cannot leave an interconnection agreement
carlv. n17 While not binding to the Commssion, other state commissions have addressed the same 1ssue. finding that 47
U5 C §2320) does not authorize "vording a contract.” nl 8

nl6 Medical Ctr, Health Plan. 531,

nl7 The Commission rejected arbitration of a new iterconnection agreement while the parties operated
under an exisbing agreement on the basis that the Act does not allow the Commussion 10 alter terms within an
approved negonated agreement. fn re. Petivion of Supra Telecommnoncanons & Information Svstems for generic
pracecding to arbitrate rates, terms, and candition of interconncetion with BellSowrh Telecommuane ations, Ine.
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aran the alternaivve, peation for arbiration of mierconnection agreement. Docket No, 980133-TP. Order No.
PSC-OR-0466-FOF-TP (March 31, 1998).

nl8 Pedition of Pac-West Telecomm, e v, a Declavatory Riding Respecting ats Rights to hierconnection
with Verizon New York, Inc. Case No. 06-C- 1042 (NY . Comm'n Feb. 27, 2007). Global NAPs, tne. v Verizon
New England, Ine. 396 1°3d 16 ¢1se Cir, 2004)

[*16]

AT&T Florida asserts that Express Phone primarily seeks 1o use its adoption to avoid its obligation 10 pay a past
due balance. AT&T Florida argues that the Comnmussion has previously held that the Commission has the authorily to
rejeet an adoption as not being consistent with the public interest, n19 Morcover, AT&T Florida contends that o allow
the adoption would reward Express Phone for its breach and establish that the terms of the 2006 ICA were not enforce-
able. Florida law holds that a party 1s bound by a contract provision, even il it is somehow perceived to be harsh or un-
fair. n20

a9 [nores Notice by BellSouth Telecomms., Ine. of adoption of un approved interconnection, unbundling,
and resale agreement benween BellSowth Telecomms., Inc. and AT&T Comme'ny of the Southern States, Inc. by
Healthcare Linbilite Mg Corps. dvhia Fibre Channel Networks, Dic. and Health Mgt Svs., Ine. Docket No.
99059-TP. Order No. PSC-99-1930-PAA-TP (Sepl. 29, 1999).

n20 Applica Ine. v, Newtech Electrones Indus., Ine Y80 S0 2d 1194 18l 3d DCA 2009
[*17]

Finally, AT&T Florida argues it is not the purpose of § 252(1) t allow a carrier to escape its payment obligations
under an existing agreement and o allow this 1 occur would negate the express and unambiguous terms of the parties’
ICA

Analysis

Purswint to § 23201), an [LEC's existing interconnection agreements must be made available for adoption by any
requesting telecommunications carrier. The purpose of § 252(1) is to ensure that all competitive carriers are on a level
playing lield. By granting competitive carriers the right to adopt a competitor's interconnection agreement, Congress
ensured that a competitive carrier would not be able to enter into an mterconnecuion agreement with an ILEC that con-
taned favorable terms and conditions not made available to its competitors. However. in the instant proceeding, Express
Phone has contorted the purpose of § 252(i). and is attempting to gain a competitive advantage over AT&T by seeking
to adopt an interconnection agreement with more favorable pavment terms while concurrently failing 1o meet the pay-
ment terms of its exisung agreement.

1t s undisputed that Express Phone and AT&T Florida mutually entered into the 2006 ICA. [*18]  Florida has
established that once a party enters into a contract, it 1s bound by the contract. n21 Further, we have determined that an
interconnection agreement is a binding agreement. n22 The United States Court of Appeals for the Eighth Cireuit con-
tirmed that. pursuant to § 252, state commissions. such as Florida, "are vested with the power to enforee the provisions
ol the agreements. (they) have approved.” n23

n2 1 Modieal Center Health Plan v Brock, 372 80, 2d 345, 850 o la st DCA 1990

n22 Inres Pention for approval of election of interconncction agreement with GTE Florida Incorporated
pursiant to Scetion 23200 of the Telecommunicanions Act of 1996, by Sprint Commanications Company Limited
Partnershep dibea Sprint, Docket No Q71139-1P, Order No, PSC-98-0251-FOF-TP. issued February 6, 1998,

n23 lovwa Uniliies Board v. FCC, 12001 3d 753, 804 (8th Cir 1997

Express Phone has not paid its disputed amounts as required by the terms and conditions [*19]  of 1= 2006 ICA.
l=xpress Phone's Fatdure 1o comply with the termis and conditions of the 2006 TCA 1s a material breach ol the binding
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agreement. Express Phone’s breach ol its 2006 [CA renders the company ineligible o adopt the NewPhone [CA untl
the 2006 1CA's breach is remedied.

A company bound by the terms and conditions of its signed interconnection agreement. shall not be allowed to
adopt an aliemative mterconnection agreement if the company is concurrently breaching its existing interconnection
agreement. Accordingly, we find that we do not need to reach a decision on whether the NewTalk interconnection
agreement is available for adoption by Express Phone because Express Phone is not eligible to adopt a new interconnec-
tion agreement until it remedies the breach of us 2006 [CA.

Decision

A telecommunications company shall not be permitied to adopt an aliernative interconnection agreement when it
has failed to materially comply with its existung ICA. Express Phone failed 1o pav disputed amounts as required by its
existing interconnection agreement with AT&T Florida and thus shall not be ehigible to adopt an alternative intercon-
nection agreement until it 1s in comphance [*20]  with the 2006 ICA.

C. Terms ol the ICA

We have been asked to determine if Express Phone is permitted under the terms ol the mterconnection agreement
with AT&T Florida to adopt the NewPhone Interconnection Agreement,

Lxpress Phone

Ixpress Phone asserts that its adoption rights are spelled out in Section 11 of the Terms and Conditions of the 2006
1CA, and these rights are buttressed by § 252(i) of the Act and its implementing rule, 47 C.FLR. § 51.809. Express
Phone contends that Section 11 of the 2006 ICA overrides the term and termination language contained in Section 2.1
of the ICA.

Express Phone believes AT&T Florida has not acted in good laith regarding credits for promotions, If its adoption
request is appraved, the terms of the NewPhone [CA will allow Express Phone to withhold amounts which are in dis-
pute, pending resolution,

Express Phone believes AT&T Florida's reliance on the term and termination language of the ICA 1ignores its rights
1o adopt an existing agreement as provided under federal law. Express Phone argues that if the language of Section |1
did not permit Express Phone to adopt the NewPhene 1CA, there would be no reason [#21]  to include the language in
the 2006 1CA.

AT&T Flonda

Fxpress Phone's 2006 1CA specifies an initial five year term, beginning on November 3, 2006 and expiring on No-
vember 2, 201 1. [t s AT&T Florida's position that no other provision in the ICA aliered the term of the ICA, and early
termination can only occur it Express Phone was no longer purchasing services pursuant o the 2006 [CA,

AT&T Flonda argues that Section 11 of the ICAL a recitation of § 252(1), "does not grant any rights beyond the
rights and obligations that the partes already have by law." [n addition, Section 11 is limited 10 the adoption ol any en-
tire resale agreement, and does not apply 1o interconnectuion agreements such as the NewPhone ICA. (emphasis added)
AT&T Florida also argues that Express Phone does not have the right under federal law to adopt a new ICA while itis a
party to an existing agreement and while in breach of that agreement. AT& T Florida believes "[t]he public interest
would not be served by allowing a CLIEC, such as Express Phone. to use 252(1)...10 ¢scape the obligavions thar they have
under such an agreement.”

Fimally, AT&T Flonda argues that the 2006 ICA requires Express Phone 1o [ *22] pay all amounts due, whether
they are in dispute or not AT&T Flonda helieves Pxpress Phone is and continues (o be. in material breach of the con-
tract between the parties for lathng o pay approximately $ 1.5 million,

Analysis

We have previously determined that parties are bound by the Terms and Conditions of Commission-approved
agreements, n24 The Terms and Conditions section of Express Phone's 20006 [CA clearly state the agreement was for
live (5) years: Express Phone was permitted o request early ternmination if it was no longer ordering services: any mod-
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ification to the agreement must be mutual, in writing, and binding on buth parties; and Express Phone must pav all
amounts due, whether they are in dispute or not. Nerther the Commission, the FCC, nor the courts have addressed the
spectlic issue of whether a party to an [CA 15 permitted 1o adopt another 1CA without first fulfilling the obligations of
is existing 1CA

n24 Inre: Pention of Supra Telecommunicanons and Information Syvstems lor generie proceeding to arbi-
trate rates, terms, and conditons of imterconnection with BellSouth Telecommumecanons, Inc.. oran the alterna-
tive, pettion for arbiration of interconnection, Docket No, Y80155-11.

[*23]

Without prior written agreement to amend the 2006 ICA, Express Phone withheld payments it considered (o be in
dispute. The plain language of the resale agreement with AT&T Florida requires that payment for services must be pro-
vided. including disputed charges, at the billing date established by the 1CA. Express Phone's failure to pay disputed
amounts 15 contrary to the explicit terms contained in the 2006 [CA.

By secking 10 adopt the NewPhone 1CA, Express Phone auempts o terminate the 2006 [CA without mutual agree-
ment by the parties which is in direct opposition to the ¢lear Terms and Conditions of the 2006 [CA.

Express Phone argues that AT&T Florida does not object 1o 11s adoption request/notification on the basis of the two
available exceptions in § S1.809(b)(1) and (2). Based on the lacts and circumstances in the Nextel Order, we found that
techmical feasibility and the cost Lo serve an adopting party were the only two exceptions to § 252(1) ol the Act. n23
However. the circumstances in this case differ from Nextel because Express Phone was in breach ol s 2006 1CA by
failing to pay disputed amounts contrary to Section 1.4 of the Terms and Conditions of the 2006 [CA.

125 Order No. PSC-08-0584-FOF-TP, issucd on September 10, 2008. in Docket No. 070368-TP. Notice of
adoption of existing interconnection agreement between BellSouth Telecommunications, Inc. d/b/a AT&'
Southeast and Sprint Communications Company Limited Partnership, Sprint Communications Company L.P.,
Sprint Spectrum L.P., by NPCR, Inc. d'b:a Nextel Partners, Page 7.

[*24]

Express Phone argues that Section 11 of its 2006 ICA permits it to adopt any vahd ICA at any ume, and this provi-
sion overrides all other terms of the ICA, including Scection 2, which contruls the length of the contract and the date it
terminates. AT&T Florida argues that this conclusion is bad public policy and believes such a conclusion would "make
voidable every ICA simply at the will of a CLEC that doesn't like the terms of its agreement.” A party which is in viola-
tion of an existing ICA shall not have the right 1o adopt another agreement until it has fulfilled the obligations ol the
existng 1CA,

The terms of Express Phone's 2006 1CA specify the duraton of the 1CA, the window of opportunity to negotiate a
new agreement, the terms under which the agreement cun be renegotiated or terminated, and payment responsibilities.
Express Phone has not followed the terms of the agreement, arguing instead that regardless of its standing in relation o
the agreement, the agreement provides an opportunity (o adopt another agreement without the consent of AT&T Flon-
da.

Decision

Express Phone is i breach of its agreement with AT&T Florida and, because of that breach. 1t shall not be permit-
ted [*25] o adopt Ui New Phone agreement until the breach s remedied. Allowing Express Phone o adopt the New
Phone agreement while i violation of the terms of its 2006 1CA would be bad public policy. Therefore we find it ap-
propriate that Express Phone is not permitted under the terms of its 2006 [CA with AT&T Florida wo adopt the New-
Phone ICA.

1D Effective daw

We have been asked to determine the elfective date of the adoption by Express Phone. Because we have deter-
nuned that the NewPhone agreement is not available for adoption by Express Phone at this ume. we find thata deter-
munation ol the effecuve date 15 moot,
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Based on the foregoing, it is

ORDERED by the Florida Public Service Comnussion that Express Phone is not eligible to adopt an altemative in-
terconnection agreement as set forth in the body of this order. It 15 further

ORDERED that this docket shall be closed after the time for filing an appeal has run.
By ORDER of the Florida Public Service Commission this 30th day of July, 2012,
L.egal Topics:
For related research and practice materials, see the following legal topics:

Communications Law I'clephone Serviceslocal Lxchange CarriersDuties of Incumbent Carriers & ResellersCommuni-
cations LawTelephone ServiceslLocal Exchange CarricrsRatesEnergy & Utilities LawUtility CompanieslLiability




Case 9:13-cv-80766-DMM  Document 28-4

A I
\'-'r ‘-’J&’.CJ [Lawy

Slip Copy, 2003 WL 6336748 (N.D.Fla,)
(Cite as: 2003 WL 6336748 (N.D.Fla.))

Only the Westlaw citation is currently available,
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N.D. Florida
FEXPRESS PITONE SERVICE INC L. PlamulT,
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Ronald A. Brisé. in his official capacity as the
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Gurdian. Suzanne Lynn Montgomers, AT & 1 Florida
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ORDER

MATRICE N PAL L Senior Dhstrict Judee

1 Fhis matter 15 belore the Court on Plaimu?'s
appeal from o decision of the Florida Puhblic Service
Commission ("FPSCT) pursuamt o 47 LSO 3
2RMen6y bapress Phone Service. Ine. 17bExpress
Phone™ 1 appeals the FPSC's ruling that Fxpress Phone
was bound By the wrms of its 2006 interconnection
agreement with Detendum BellSouth Telecommuni-
cations, LLC, &b AT & T Florida dibiy AT &

Southeast (AT & 17 and that Express Phone could

not adopt 4 new erconnection agreement while

concurrently in hreach ol 1s existing agreement with
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AT & 1 the “Final Order™ ™ Upon consideration of
the issues presented. the Court atfirms the decision of

the FPSC

ENL Inore: Notice of adoption of existing
interconmection,  unbundhing,  resale,  aned
callocation  agreemenmt  henween  RellSouth
Telecommupnic'ns, Ine, db.a AT & T Fla.
dba AT & T Southeast and Image Adecess,
Ine.d hea NewPhane, Ine. by Express Phone
Serv. Ine, 2012 Fla, PUC LEXIS 374 (2012)
(Order No, P SC12-0390-FOF-TP)

L BACKGROUND

Ihe Telecommunications Act of 1996 (the "Act™)
vereated T new wlecommunications regime designed
o tfoster competition in local telephone markets.”
Vavon v Vessonrd Van League, 340 150 125, 124
S UL ISSSOISK Lhd2d 291 (2004) (quoting 'erizon
VI T v Pulidic Serv Comm'nof Vid, 3351 8. 635,
DAN. 122 S.CL 17830 152 1L.Ed.2d 871 (2002)). The
Act requires  incumbent local  eschange  carriers
CHILECST), such as AT & T, 1o lease unbundied net-
waork clements to competitive local exchange carriers
CCCLECS™). ™ such as Fxpress Phone, Onee a CLEC
requests o lease network elements trom an 1.EC and
the terms of their relationship are set through negoui-
ation. arbitration or adoption. the parties memorialize

those werms inan interconnection agreement (CTCA™),

1520 While “incumbent local exchange car-
rer” s o delined in the Act 47 1 SO, §
23 1hy, teompetitive local exchange carrier”
is net The fatter werm s synonymous with
what the Act refers 10 as a “requesting carri-

er.” See, e, 47 LSC0§ 2531,

Fhe Act permits a CLTFC 0 adopt an existing [CA
between an TLEC and another CLEC, See 47 LSO

22200 Inatially . through the Federal Communications

20004 Thomson Reaters. No Clatm o Orig TS Gon . Woorks,




Stip Copy, 2013 WL 6536748 (N.D.Fla.)
(Cite as: 2013 WL 6336748 (N.D.Fla.))

Commission's (“FCCT) implementation of § 2320
pursuant o 47 C.1LR, § 31,809, a CLEC could ~pick
and choose™ individual erms from other 1CAs 1w
incorporate into its existing agreement. In 2004, the
FCC amended § 31.809 10 c¢liminate “pick and
choose™ and, instead. implemented an “all or nothing”™
approach, which limits a CLEC w adopting only an

approved 1CA inits entirety, See 47 CF R § S 1RO0Y,

State public service commissions are vested with
the authority W approve or reject interconnection
agreements reached by carriers. See 17 LSO §
232tai by, The commissions may also arbivate dis-
putes between the carriers about their interconnection
agreements or arbitrate the terms and rates il no
agreement is reached. See 47 LLS.CL§ 252(b), In this
war. the states' role in local telephone regulation is
preserved and the public service commissions are lrec
o act in accordance with state interests. so long as
those interests are not contrary 1o the Act and FCC
regulations. See 47 U510, 8§ 25 1idi 30, 2ol

A The Express Phone buerconneciion Agreement

Pursuant to § 232(a) 1) of the Act, Express Phone
and AT & T negotiated and entered into an intercon-
nection agreement i 2006 (the “Lxpress PPhone
1CA™), which had an initial wrm of five years and was
approved by the FPSC in early 2007, (R. at pp. 35,
563, 1257, 1259.) The agreement set forth the erms
under which AT & 1 would provide whalesale service
10 Express Phone for resale o its retail customers,
(Document 1. p. 6.% 135, Document 7.p. 3.% 130 The
Lxpress Phone [CA provided, inter alia, that Express
Phone would “make paxment o [AT & 1] for all
services billed including disputed amounts.”™ or risk
disconnection of ity service. (Roat pp. 1265 680 At-
tach, 3.8 Lo

*2 In 2009, Express Phone began withholding
pavment of disputed amounts, in violation of the ~puy
and dispute™ terms of the Express Phone [CA, (See
c.g. Roat pp. 1390 92) Following negotiations be-

tween the parties in August and September 2010 re-
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garding an increased  security deposit (R. at pp.
437:23 438125, 1390 97), Express Phone sent a leter
w AT & T on October 20, 2010, secking to adopt an
interconnection agreement between AT & 1 and a
third=party  CLEC.  Image Access. Inc. diba
NewPhone  (the "NewPhone  1CAT) (R0 at pp.
160 663, The NewPhone 1CA contained ditTerent
pavment provisions, including o withhold and dis-
pute” clause that Express Phane sought to obtain. (See
Roat pp. 433:22 4342 That 1CA was filed with the
FPSC i April 2006 and was approved by the FPSCin
July 2006, prior to the execution and adoption of the
Lxpress Phone ICAL (See Roatpp. 421:9-423:24.) The
NewPhone 1CA was available for adoption at the time
Express Phone negotiaed and adopted its intercon-

nection agreement with AT & 1.

AL the time Express Phone sent the October 20,
20010, leter 1o AT & T seeking o adopt the NewPhone
TCAL 1 had a past due balance o over $§30.000, with
nearly thirteen months remaining until the expiration
ol the Express Phone 1CA. (See R, at pp. 605:21-22,
038:1-15.) By its terms. the Lxpress Phone ICA lim-
ited negotiations for a successor agreement (o begin no
carlier than the beginning of February 2011, (R. at pp.
1239, 63811 13.) On November 1. 2000, AT & T
responded by letter denying Express Phone's attempt
10 adopt the more favorable NewPhone [CA and in-
dicated that the Express Phone [UA was sull in effect
(See Roatpp, 11o7-1168, 660:1 7.) In February 2011,
AT & T bepan tormal collection action by sending
Fxpress Phone a breach notice  (see Rooat pp.
606:28 6074, o which Fxpress Phone responded by
letter i March 200110 agam requestimg that it be al-
lowed w0 adopt the NewPhone TCA (R ar pp.
a9 1177}

At the time Fxpress Phone sent the Mareh 2011
responsive leter o AT & T had a past due balance
oFover $1.3 milhon (see R.at p. 006:20- 27) and the
Express Phone TCA now permitted negotiations for i
successor agreement. AL &1 conditnonally aceepted

Lxpress 'hone’s adoption reguest in Murch 2011,
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conditioned (among other things) an Express Phone
curing its non-payment breach by paying all past due
amounts, including  disputed amounts. (R, at pp.
LI7R-T9, 6600 12- 180 Express Phone liled a com-
plaint with the FPSC agamst AT & T in Mareh 2011
(R.at pp. 221, 6532). and filed notice an NMarch 29,
201 1. that it had adopied the NewPhone ICAL effective
immediately, (R.oat po 1) Therealter, AT & T (iled
with the FPSC its objection and non-consent to Ex-
press Phone's adoption of the NewPhone ICAL (R, a1 p.
6.) After the 'PSC denied kxpress Phone's emergency
motion to prevent AT & T from disconnecting service
pursuant 1o the Express Phone 1CAL AL & 1 discon-

nected service., (Roatp. 13410

*3 On April 4. 201 L. Express Phone fTled with the
FPSC an amended notice ol its adoption of the
NewPhone [CA, identilving the effective date of the
adoption as Qctober 20, 2010 fe., the daw of its
original letter to AT & T seeking adoption-rather than
the March 29, 2011, effective date identified in its
Natice ol Adoption that swne day AR atp. 8 ) AT & |
again denied Express Phone's adoption request until
its non-payment breach was cured, (Roatp 11835) Al
& T also filed a Response in Opposition (o Express
PPhone's Amended Notice of Adoption. (Ko p. 1340
On April 12, 2011, Express Phone filed o Motion for
Summary Final Order. asking the FI'SC 1o find its
adoption ol the NewPhone 1CA was valid and 1o order
AT & T o reinstate service (Roatp. 310 On July 6.
2001, the FPSC denied Express Phone's motion and
adoption ol the NewPhone [CAL (R, at p. 2200) Three
weeks Tater, Express Phone requested a formal ad-
ministrative hearving pursvant to Fla Sta §8 120,569
and 120 37 regarding the denial ol its adoption of the

NewPhone [CAL (R, arp, 235

B Fhe FPSC Decision

The FPSC held an evidentiary hearing on May 3,
2012, during which it heard testimony rom both par-
ties and received 435 exhibits into the record. (R, at pp.
337 1489 The record shows that Express Phone

began accruing past due amounts in 2007 (R. .
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F2720 and by Marceh 120120 had accrued a past due
balance in excess of STA million, (R at p. 608, The
record also includes testimony from Lxpress Phone
expert witness Don Wood, who agreed that an inter-
comection agreement i a hinding contract, (R, at pp.
S43-440)

On July 30,2012, the FPSC issued its Final Order
on Express Phone's Notice of Adoption, The FPSC
found that Express Phone was bound by the 2006 1CA
itentered with AT & T and that Express Phone was in
“material breach™ of the 1CA by failing to pay “its
disputed amounts gs required by the terms and condi-
tions [thereol ] (R. ot 1575,) Additionally, the FPSC
found that Express Phone's material breach “render|ed
it] ineligible 10 adopt”™ the NewPhone [CA (or any
other ICA) until its “breach [was) remedied.” i/d)) The
FPSC reasoned that 4 “company bound by the terms
and conditions of'its signed interconnection agree ment
shall not be allowed to adopt an alternative intercon-
nection agreement it the company s concurrently
hreaching s existing  interconnection agreement.”
(ld) Express Phone now seeks review ol the FPSC's

Final Order. All parties have liled briefs and on Sep-

tember 11 2013 the Cowrt held oral arguments, in

which all purties participated.

ILSTANDARD OF REVIEW

Federal district courts have exclusive appellate

Jurisdiction 10 review determinations made by the

state public service commissions, See 47 LSO §
2320e 0O De nove review applies 1o a stale commis-
ston's interpretation ol the meaning and import of the
Act. while the arbitrary and capricious standard of
review applivs woastate commission’s application of
the ACt Seo WO Dedecanrs, o wrpr v Belthonih
folecaminy T 112 I Supp.2d 1250
(N Fla 2000, Furthermore, to the extent the FOC
has issued an interpretive decision implementing the
Act, the FOC'S decision is entitled o “Cheveon ™ del-
crence, wineh means that the decision is “given con-

ol

werpht unless it as] arbitrary . capricious, or

manitesthy conirary w the statue.” Cheveon 1S, ne

¢ 2004 Fhomson Reuters, No Clinm to Qe S Gos. Works,
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v. Narral Resources Defense Council, bic., 467 ULS.
837, 844, 104 S.CL 2778, 81 L.EA.2d 694 (1984) . see
also AT & T Corp. v. lowa Utiliries Bd., 525 1.8, 366.
38487, 119 S.C1. 721, 142 L.Ed.2d 835 (1999) (ap-

plving Chevran w FUC interprettions ol the Act),

I DISCUSSION

*4 Express Phone argues that the FPSC's deter-
mination that a CLEC must comply with a discrimi-
natory erm in its 1CA before it may remedy that dis-
crimination by adopting a more benelicial [CA s
contrary o § 232(i) and § S804 (Doc. 21 at pp.
1I=17.) In addition. Express Phone comends that the
FPSC's ruling that a CLEC may not adopt a more
preferable ICA unless it lirst complies with discrimi-
natory terms in its existing 1CA s arbitrary and ca-
pricious. (Doc. 21 wt pp. 18-21) AT & T and the
FPSC counter that ICAs are binding agreements and a
breaching party may not unilaterally adopt another
ICA until it cures its breach of the existing 1CA.
(Docs. 22 & 23.)

A. Diseriminatory Term in Express Phone 1CA
Express Phone's position is predicated on the no-
tion that the “pay and dispute™ provision of its 1CA is
discriminatory pursuant to § 2320 as compared 10
the  “withhold  and  dispue™  provision ol the
NewPhone [CAL (Doc, 210 In arguing that the Taner
ICA is more tavorable, Express Phone points out that
it is at a distinet disadvantage agamst its competitors
who. like NewPhone. are able 1o withhold disputed
amounts until their resalution. (A at 14, 27 ) Express
Phone argues that the “pay and dispute”™ provision
creates an incentive lor AL & T o overbill it while
the “withhold and dispute™ provision creates an -
centive for AT & T w work with NewPhone 1o resolve
any outstandmyg disputes (A ar 140) Fxpress Phoane
also asserts that these incentives are not speculative
hecause when AT & 1 had a billing dispute with
NewPhone, AT & | negotiated and reached auree-
ment with NewPhone. but refused to do the same with

Express Phone. (/d ut 140

2004 Thomson Beoters, No Claim o Orig, LS Gos Works,

Case 9:13-cv-80766-DMM Document 28-4 Entered on FLSD Docket 02/11/2014 Page 24 of 27

Page 4

In contrast. the FPSC argues that the an-
ti-discrimination provisions of the Act-re., § 231(h)
and (¢} de not apply o negouated agreements like
the Express Phone [CA made pursuant to § 232(ap 1)
because that section “specilically provides that the
nondiscrimination requirements ol 3 23 1h) and (v} do
not apply 1o § 232(ai ) negotiated interconnection
agreements.” (Doc, 22 at p. 18.) Section 2320an 1)
provides that “an [HLEC| may negonate and enter into

a binding agreement with the [CLEC] without regard

o the standards set Torth in subsections (h) and (¢ ol

section 231747 LSO § 23200y Section 232400
merely provides that an T EC shall make available any
interconnection agreement o any CLEC upon the
same terms and conditions, 47 L.S.C 8§ 232(]).

The fact that disparate terms may exist among
various 1CAs does not alone render an ICA with an
unfavorable term discriminatory. Indeed. = “[e]qual
terms and conditions' and “nondiscriminatory access'
do not mean identical agreements.” Nu Tox ( omms.,
e v FEdear,  S1L FPSupp2d 11980 1209
(ND 1 2007y, The Act daes not require that all
inferconnection  agreements  be identical.”™ MY
leleconmmy Corpovo Mich: Hedl el Ca 79 EF Supp.2d
THR. 770 (1 P Neh 1990 vee also Levine v Befi-
Nowh o Coarp 302 L Supp Xd 1338, 1372
(ST 20045 tholding thar it is not unreasonable to
weal Louisiana customers ditferently than customers

from other states when Fouisiana regulation requires

1), Different agreements can contain different types of

burdens and benetits, as long as the benefits equal out
the burdens. Vo Paas SEL L .Supp.2d o 1209 (citing
BeliSowh Leleconmns - Ine v FOC 4609 F.3d 1052,
Toe0 (D.C Cir 20060) This s particularly soin light
al the FCCs ~all or nothing™ rule, which himits a
CLEC 1o adoptmg o state commission-approved
agreement inois entirety, rather than selected provi-

sions thereol A7 C B RS ST 8090

*3 lhus even though the NewlPhone [CAS
“withhold and dispute™ provision may have been more

tavorable than the apress Phone 1CA'S “pay and
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dispute” provision, this dillerence alone does not rise
to the level of diserimmation contemplated by the Act,
As AT & T paints out. New Phone's alfiliate. Digital
lxpress, Inc. usell has argued that the NewPhone
ICA is discriminatory with respeet o its seeurity de-
posit provisions. (Doc. 23 atn. 14 see FPSCL Docket
No. 1200169 TPy Even  assuming  the  an-
ti=discrimination provisions ot the Act did apply in
this context and i light of the parties' prior dispute
regarding the security deposit provision of the Express
Phone [CA. the balancing ol burdens and benefits
between the Express Phone 1CA and the NewPhone
ICA militates against a determination that the “pay
and dispute™ provision ol the Express Phone 1CA was

discriminatory.

B, Binding Natre of 1O 's

FExpress Phone next asserts that the FPSC's de-
termination that it must irst cure its breach by com-
plyving with the “pay and dispute”™ provision ol s
existing [CA before it can adopt another ICA “ereates
aregulatory “Cateh 22077 (Doe, 21 at po 17,) Specifi-
cally. the crux ol Express Phone's argument is that its
ability to adopt a preferential 1CA is the specilic stat-
utory remedy provided for the alleged discrimination
it experienced. (/) On the other hand. the FPSC and
AT & T argue that the Act does not permit Express
Phone to unilaterally cancel its existing 1CA and adopt
another one while in breach. as 1CAs are binding
agreements. (Doc. 22 at po 160 Doc. 23 at p 15)
Having already addressed the discrimination issue.
above. this Court rejects Lxpress Phone's argument
that the FPSC's order “authorizes and institutionalizes
the very discrimimation that ¢ 23200 and Rule 51 809

were destened o prevent.” (Doe. 21atp. 170

Once an interconnection agreement is approved
hy the state commussion, the Act requines the parties o
abide by its terms. See Derizan Vi Ine v Global
NdPs, I 377 FAd 355, 364 thth G 2004

Fernandes v VMannestis Atdania, e, 382 S.1.2d

499,502 (Ga.CraApp 2003) ("Where the language of

the contract is plain and unambizuous, no construction
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is required or permissible and the terms of the contract
muast be given an interpretation of ordinary signili-
cance.); Vedieal Cre Headth Plan v Brick, 372 S0.2d
SISO bl 1 s DO A 1905 (A party s bound by,
and g court is powerless (o rewrite, the clear and un-
ambiguous terms of a volumary contract,”) (citation
amitled). Moreover, a party is bound by o conuract
provision. even il it is somehow perceived to be harsh
orunfair, See Berev v Travelers s Col, 04 GaApp.
TI70 1 S E2 196, 202 (Ga.CuApp. 1991 dpplica
e v Neweech Fleciromes Indus . e, 980 So.2d
I 190 (Fla. 3d DOA 2009),

The xpress Phone ICA was voluntarily entered
into by the parties alter negotiation and subsequently
approved by the FPSC, (R, ar 1. 35, 31 32, 35, 1257,
12539 Accordingly, it is a ~“binding agreement™ pur-
stant o § 0 282y See Molead S

Polecermmne'ny Serve e v lowa @ s, Bd 350
Fosupp 2d 100n, 1029 ¢S D ows 2006), The Court
notes that Express Phone itsell conceded that an 1CA
is a binding contract. (R. at pp. 343 44) As the FPSC
dappropriately determined. Express Phone's tailure 1o
pay the disputed amounts o AT & | was a material
breach of its [CA.

C. Concurrenr Breach Precludes Adoption

6 Again relying on § 25240, Express Phone ar-
gues that it is entitled 1o upgrade its existing 1CA at
any time and for whatever reason. since that section of
the Act entitles all CLECs 10 “most favored nation™
status. (Doe. 24 at p. 2y Notably, and relevant 1o the
FPSC's Final Order, Express Phone exiends the tore-
going Jogc oo a situation an which a CLEC 8 con-
currently in breach ot its existing [CA while seeking
adoption ol another AL (See, e.g, Docs, 21 & 240
As discussed above, the Express Phone 1CA is o
binding agreement and § 25201} does not relieve @
party thereunder Trom its obligations,  particularly
when that party 1s i breach

In determiming the meamng ol § 23201, the sce-

tion must be read in light of the structure and intent of

2001 Thomson Reters, No Claang to Ong US Gov, Works,
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the Act. See Global NAats, e v Verizon New Eng.
land, fne,, 396 P30 16, 24 ¢ 1st Cie. 20058, cert. denied,
S34 US 1060, 125 5.0 2522 06l L.hd2d Mo
(2003). In Global NAPs, a case involving a § 232({b)
interconnection agreement arbitration order. Global
NAPs. the CLEC. argued that because § 23200) does
not expressly state when and under what circum-
stances the ILEC must make interconnection agree-
ments available 1o other competitors, it was [ree 1o opt
into an alternative agreement at anmy tme it chooses,
Jed.ar 24, The court disagreed. finding that the CLEC's
reading brought & 22200 in diveet conflict with, and in
important aspects negated. provisions of' § 23 by and
(¢) of the Act. Af at 24 26 The court alfirmed the

state commission's determination that § 23201 could

not be read to allow Global NAPs 1o avoid the terms of

the binding arbitration order by opting into an inter-
connection agreement which had been available 1o it
throughout the entire period of negotiation and arbi-

tration, fo/ a1 28,

While this Court notes that the Express Phone
ICA was not subject to arbitration. the reasoning ad-
vanced by the First Circuit in Global NAPs is none-
theless persuasive. The NewPPhone 1CA was available
for adoption at the time Express Phone entered into its
ICA with AT & ' in 20006, but Express Phone ne-
glected 1o adopt the NewPhone TCA at that time. (See
R.oat pp. 4219 42524 Instead. Express Phone
waited 10 seek adoption of the NewPhone [CA unul it
was in breach of its existing 1CA. which was nearly
one year away from its expiration. Even il the “pay
and dispute” provision in the Lxpress Phone [CA was
discriminatory as compared to the NewPhone 1CA's
“withhold and dispute”™ provision, this would not en-
title Express Phone w adopt the NewPhone 1ICA in the

manner it sought (co, while inomaterial breachy, Ac-

cordingly, the FPSC properly beld that adoption of

another [CA is precluded during o party's concurrent

breach af an existing [CA.

D, Finat Order as Arbirrary and Capricious

Neal Lapress Phone asserts that the FPSC's de-
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termination that it would be bad public policy 1o
permit Express Phone to adopt the NewPhone 1CA
until it cured its breach of the existing ICA is arbitrany
and capricious. (Doc. 21 at pp. 18 22.) The arbitrary
and capricious standard s exceedingly deferential,
and the Court is not authorized o substitute its jude-
ment for the FPSC's as long as the FPSC's conclusions
are rational. See Pubh Seev tel Coove Ga Pub. Serv
Comm'n AL o App's. 5390 LHD (1 Tth Ciel 20000
ithota Cias Joghr Cooovo fed Eoergy KRegudaton
Ceanme IOV 30 1392, 1397 (11th Cir. 1998) (con-
cluding that an agency's findings will be overturned
only irit is shown that there is “no rational connection
between the tacts and the choice made.™ or it the de-
cision was not based on consideration ol “relevant

tactors™ or “there has been a clear error of judgment”™).

T Alier review ol the record, the Court linds
there s sulficient evidence establishing the FPSC's
reasoned basis for denying Express Phone's adoption
ol the NewPhone ICA. The FPSC enforeed the ~pay
and dispute”™ provision of the Express Phone 1CA as it
had done for numerous prior other interconnection
agreements and as other state commissions have done
as well. (R.at pp. 630° 53, 1295 96, 1298, 1305-006.
1323.) See. eg. In re Complam and perinan for
reficf against Life Comnex felecom, LLC [k a Swiftel,
LLC by BellSouth Telecommmne'ns, lnc. o ba AT &
D, 2000 Fla, PUC LEXIS 5155 1115 16(2010)
(Order No, PSC 10 0437 PCO- TP In re: Reguest
for emergency relicf and complaing of FLA TEL, Inc.

against BellSaouth Telecommunicns, Ine. dba AT & T

Fla. o resolve interconnechion dispure, 2012 Fla, PUC
LEXIS 500 % 10 2002y (Ovder  No.

PSC-12-0083 FOF 1Py The FPSC's rejection of

Lapress Phone's adoption as contrary to the public
mnterest wis not without consideration of relevant facts
or the result ol a clear error m judgment. Accordingly,
the FPSC's justification and rewsoning tor the deci-
sions i its Fmal Order are not arbitrary and capn-

Clous,

IV CONCLUSTHON

¢ 2004 Thomson Renterss No Claim 1o Orig. US Goy Woorks
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Fhe FPSC correcthy concluded that interconnec-
tion agreements soluntarily negotiated pursuant w3
2320 ) are binding on the parnies to those agree-
ments. and that Express Phone was bound by the terms
of its 2006 interconnection agreement with AT & T,
such that Express Phone could not adopt a new -
terconnection agreement (¢.g ., the NewPhone 1CA)
while concurrently in breach of its existing agreement
with AT & 1. As such. the FPSC's Final Order is

affirmed.

Since the FPSC determed that Express Phone
was in material breach of its ICA during all relevant
times and its Final Order is limited to the context ot an
adoption during a concurrent breach by the adopting
party, this Court's decision does not address adoption
where there is no breach and should not be viewed in

that light.
Accordingly. itis hereby
ORDERED AND ADJUDGIED:

I'he Final Order of the Flotida Public Service

Commission is AFFIRMIED.
DONE AND ORDERED.
N.DFlal2013
Express Phone Service Ineo v Florida Public Sery ice
Com'n

Slip Copy. 2013 WL 6536748 (N.D L.

ENDOF DOCUNMEN|
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IN THE U'NITED STATES DISTRICT COURT
FOR THE FASTERN DISTRICT OF NORTH CARQLINA
WESTERN DIVISION
No. 310-CV-466-BO

DPI TELECONNECT, L.L.C.,
Plaintiff,

ORDER

)
)
J
)
EDWARD S. FINLEY, JR., Chairman, )
North Carolina Utilities Commission, )
WILLIAM T. CULPEPPER, 1L, )
Commissioner, North Carolina Utiliies )
Commission, LORINZO L. JOYNER, ]
Cammissioner, North Caroling Utilities )
Cammission: BRYAN E. BEATTY, )
Commissioner, North Carolina Utilities )
Commission; SUSAN W, RABON, )
Commissioner, North Carolinag Uriiities )
Commission, TONOLA D, BROWN- )
BLAND, Corurssioner, Norta Carolina )
Utilities Commiission, LUCY T ALLEN, )
Commissioner, North Caroling Utilities )
Commission; BELL SOUTH
TELECOMMUNICATIONS, INC., doing )
husiness as AT&T NORTH CAROLINA; )
Detendants. )
)

This matter is belore the Court on Plaintiffs Motion for Summary Judgment [DE 41].
For the following reasons, Plainufs Motion is DENIED and summary judgment is entered for
Delendants  Because the Court here decides the dispositive Motion, Defendant’s Motion for
Decision on the Briefs [DE 73], Pluinutf's Motion for Oral Argument on Summary Judgment
[DE 36], Maotion to Abate Pending Related Action by the North Carcling Utilities Commission

(DE 571, and Opposed Motion for Oral Argument on Summary fudgment [DE 74] are DENIED

Case 5°10-04-00466-BO Document B8 Filed 02:21/22 Page L ol 7
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as MOOT. In hight of Judge Lotise W. Flanagan’s Order of January 19, 2012 in dPi
Teleconnect, L.L.C, v. Bell South Telecomms.. L.L C.,No. 5:11-CV-576-FL., Plaintiff"s Motion
1o Consolidate Cases [DE 77] is also DENIED as MOOT,
RACKGROLUND

This is an action for declaratory judgment to determine wheltler the North Caroling
Utilities Commission ("NCUC™ erred in determining how promotional credits should be
calculated for resale services that Defendant Bell South Telecommunications, Ine. ("AT&T
North Carolina™), sold to dPi pursuant to the requirements of the Telecommunications Act of
1996 (“the Act™). See 47 U.S.C. §§ 2510c)(+4); 2520d13) (1999, dPi filed a complaint with the
NCUC seeking a determination that it is entitled 1o recovery of promotional credits from AT&T
North Carolina pursuant to the parties’ interconnection agreements ("1CAs™). Following an
evidentiary hearing and oral arguments, the NCUC issued an order on Qctober 1, 2010 [DE 39-
16], finding that ¢Pi is entitled to credits for the promotions from 2003 through mid-2007 and
that the promotional credits must reflect an adjustment of both the retail rate and the
corresponding wholesale discount that applies for services sold to reseliers. dPinow seeks
declaratory relief from the NCUC decision.

dPi argues that it is entitled 10 the full value of AT&T North Carolina’s cashbac
promotion because AT&T North Carolina cannot discriminate against competitive local
exchange carriers ("CLECS”) as against reta] customers—othierwise, A & [ North Curolina could
price CLECs vut of the market and defeat the purpose of the Act. AT&ET North Carolina argues
that dPi is only entitled to credits in the amount of the retail cashback amount, less the percentage
discount (21.5%) offered 1o resellers this preserves the discount 1o resellers, and gives them the

“benefit” of the promotion without givirg the actual cash or gilt of the promotion o retail

case 5 100 JOdns-BO Document 88 Sied 02021/ 12 Page Z ol 7
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customers. This Court’s ruling is guided by the Count of Appeals lor the Fourth Circuit's
decision in BeliSouth Telecommy., hic. v. Sanford. 494 F 3d 439, 447 (dth Cir. 2007). Because
the NCUC properly determined the method for calculaling promotional credits, summary
judgment is granted for Defendants.
'SSION
Standard of Review

This Court reviews actions of stale commissions taken under 47 U.S.C. §§ 251 and 252
de nove to determine whether they conforin with the requirements of those sections. /d.
However, the order of the slale commussion reflects “a body of experience and informed
judgment to which courts...may properly resort for guidance.” Skidmore v Swift & Co, 323 U.S
134, 140 (1944). The NCUC proceedings involved initial pleadings, discovery, pre-filed
testimony, evidentiary hearings, and the submission of written briefs. The NCUC issued a
recommended order, allowed the parties to file exceptions, and then issued a final order with
additional exptanation. Although Defendants contend that the correct way to calculate the
amount of promotional credits 1s predominantly a factual 1ssue and entitled to “substantial
evidence” review, this Court disagrees. Delermining the proper method of calculation requires
interpretation of the Act and of Fourth Circuit precedent, and as such it requires the application
of l:m-' to fact. Therefore, this Court will apply de novo review with appropriate Skidmore
deference to the NCUC s special cole in the regulatory scheme. See Sanford, 494 F.3d at 447-49

Summary judgment is appropriate when no genuine issuc of malerial fact exists and the
moving party is entitled to judgment as a mater of law. Anderson v Liberty Lobby, Inc., 477
LS. 242, 247 (1986Y. Fed. R. Civ. P 56. Here, all the parties concede that no genuine issue of

material fact exists; they dispule only matters of law.

case 9.10-cv-00466-80 Cocument 88 Filed 0272112 Fage 3 Of
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I. The Telecommunications Act of 1996

The Telecommunications Act of 1996 inwoduced a compeltitive regime for local
telecommunications services, which had previously been provided primanily by regional
telecomumunications monopolies. To encourage vibrant compelition, the Act requires incumbent
local exchange carriers (“"ILECs™), such as AT&T North Careling, (o enter into interconnection
agreements (“ICAs"”) with competitive local exchange carriers ("CLECs"), such as dPi. These
agreements establish rates, terms, and conditions under which ILECs provide their competitors
with interconnection with the incumbent’s network and lelecommunications services at
wholesale rates, for competitors to resell at retail. The statute sets the pricing standards for resale
services,

2. Calculating the Yalue of Promotional Credits

The Act requires that ILECs provide telecommunications services to CLECs at wholesale
price—detined as the retail rate for that service less “avoided retail costs.” 47 U.S.C. § 252 (d)(3):
47 C.IR. § 51.607. However, this “avoided retail costs” figure is not an individualized
determination that actually reflects the costs avoided on each transaction. Such a scheme would
be cumbersome and inadministrable. Foreseeing this fact, the FCC regulations provide that each
state commission may use a single uniform discount rate tor determining wholeszale prices,
noting that such a rate “'is simple to apply, and avoids the need 10 allocate costs among services.”
Local Comperition Order 4916, The NCUC set AT&T North Carolina’s discount rate at 21.5%
for the residential services at issue here on December 23, 1996." In other words, if AT&T North

Carolina sells a service to its residential retail customers tor $10U a month, 11 must sell the same

In the Matter of Petition of AT&T Communications of the Southern States, Ine For
Arbitration of Interconnection with BellSouth Telecommunications. Inc., Docket No. P-140, Sub.
S0 at 43,

Case 5 10-cv-00406-BO Document 88 Hiled C2/21/17 Page < of 7
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service to dPi and other resellers for $78.50.

When AT&T North Carolina offers promotions to attract polential retail customers, and
those promotions are available at retail for more than 90 days, AT&T North Carolina must also
offer a promotional benefit to resellers, like dPi, who purchase services subject to the promotion.
47 CF.R. § 51.613 (a)(2), Sanford. 494 F 3¢ at 442 (holding that promotional offerings that
exceed 90 days “have the effect of changing the actual retail rate to which a wholesale
requirement or discount must be applied.”). When these promotions take the form of a cashback
benefit, resellers are typically afforded 2 credit, which is applied against the amounts the reselier
owes to AT&T Norih Carolina.

In Sanford, the Fourth Circuit reviewed the NCUC’s order of June 3, 2005°, noling that
“while the value of a promotion must be factored into the retail rate for the purposes of
determining a wholesale rate for would-be competitors, the promotion itself need not be provided
to would-be competitors.” Suanford, 494 F.3d at 443. Rather, the order requires that “the price
lowering impact of any such 90-day-plus promotions on the real tariff or retail list price be
determined and that the benefit of such a reduction be passed on to resellers by applying (ne
wholesale discount tu the lower actual retail price.” Id. at 443-44 (emphasis added). The Fourth
Circuil notzd that promotions offered for more than 90 days result in a promaotional rate that
“becomes the ‘real’ retail rate available in the marketplace.” /o at 447,

dPi contends that it is entitled 1o the full face value of the cashback amount [DE | at
1) AT&T North Carelina contends that it owes dPi credits for the value of the cashback amount

‘nre fmplementction of Session Law 2003-$1 Senate Bill 814 Titled " An Act 1o Clartfy
the Law Regardme Competitive and Deregulated Offerings of Telecomumuocativns Services,”
N C. Utilties Comm'n, Docket No. P-106, Sub 72b (June 3, 2005) (Order Clarilving Ruiing on
Promoticns and Denving Mouons for Reconsideration and Stuy).
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reduced by the 21.5% wholesale discount |[DE 39-10 at 20). The NCUC adopted AT& T North
Curolina's method of calculating the value of the promotioral credits. AT&T North Curolina's
method properly makes wholesale discount adjustments to both relevant rates, as dictated by the
statute. dPi originally paid the standard retail rate less the wholesale discount. After the Sanford
decision, it is clear that dPi should have paid the promotional rate less the wholesale discount.
As noted by the NCUC, the difference between these two figures accurately reflects the value of
the eredits due 1o dPi. This figure can alternatively be calculated by reducing the cashback
amount by the 21.5% wholesale discount, as AT&T North Carolina suggests.

When the NCUC considered the appropriate method for calculating promotion credits,
dPi had already paid AT&T North Carolira for the services-using AT&T North Carolina’s
standard retail rate less the wholesale discount of 21.5% for residential services. Following the
reasoning of Sanford, dPi is entitled only to the difference between the rate that it enginally pad
and the rate that it should have paid 10 AT&T North Carolina. The rate that it should have been

' charged is the promotional rate available to retail customers less the wholesale discount for

residential services, or 21 .5%.

dPi suggests that this method produces anomalous results because, in the case where the

| cashback amount exceeds the monthly retail price, the “price” to the retail customer in a given
month is a negative number  AT&T North Carolina has, therefore, effectively “paid™ the retail
customer that negative price during the month of service in which the cashback benefit is
received. dPiargues that this cannot be the correct result because the Actdictates that the
wholesale price must always be less than the retan] price. However, dPi misapprehends the Act's
mandate. As noted by the FCC in the Local Competition Order, “short-term promotional prices

do not constitute retail rates tor the underlying services and are thus not subieet to the wholesale

-~
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rute obligation.” % 949, Such short-term rates are exempled from the ILEC's resale obligation so
iong as the rate is “in effect for no more than 90 days.” 47 C.F.R. § 51.613(a)(2). Even if dPi's
anomaly should occur, the effect of a cashback amount greater than the monthly retail price is
zppropriate and permitted for a period of 90 days or less, afler which any centinuing distortion
could be remedied by additional promotional credits.
CONCLUSION

For the foregoing reasons, Pluintifl™s Motion for Summary Judgment is DENIED and
summary judgment is entered for Defendants. Because the Court here decides the disposilive
Motion, Detendant’s Motion for Decision on the Briets {DE 73], Plaintiff's Motion for Oral
Argument on Summary Judgment [DE 56], Motion to Abate Pending Related Action by the
North Carelina Utilities Commission [DE §7], and Opposed Motion for Oral Argument on
Summary Judgment [DE 74] are DENIED as MOOT. In light of Judge Louise W. Flanagan's
Order of January 19, 2012 in dPi Teleconnect, L.L.C.. v. Bell South Telecomms., L.L.C., No.
5:11-CV-376-FL, PlaintillT’s Motion to Consolidate Cases [DE 77] is also DENIED as MOOT.
The Clerk is DIRECTED to enter summary judgment for Defendants.

SO ORDERED, this the [jf day of February, 2012.

VYl Z{/,M

TERRENCE W BOYLE /
UNITED STATES DISTRICTSUDGE
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STATE OF NORTH CAROLINA
UTILITIES COMMISSION
RALEIGH

DOCKET NO P-836 SUB S5
DOCKET NO. P-908, SUB 2
DOCKET NO. P-1272, SUB 1
DOCKET NO. P-1415, SUB 2
DOCKET NO P-1439, suB 2

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
BellSouth Telecommunications Inc., dibla
AT&T Southeasl, d/b/a ATAT North
Carolina
Complainant

ORDER RESOLVING CREDIT
CALCULATION DISPUTE

v

i e N Wi i

dPi Teleconnect, LLC, image Access, Inc
d/bla NewPhone Affordable Phone
Services, Inc, BLC Management, LLC, d/b/a
Angles Commun:cations Solutions, and
LifeConnex Telecom, Inc., flk/a Swiftel,

e R i i Rt

Respondents

HEARD IN° Commission Hearing Room 2115, Dobbs. Building, Raleigh, North
Caralina, on April 15 2011

BEFORE: Commussioner Wiliam T. Culpepger, Ill, Presiding. Chairman Edward S

Finley, Jr.; and Cammisstoners Lorinzo L. Joyner, Bryan E. Bealty, Susan
Warren Rabon, and ToNoia D. Brown-Bland

APPEARANCES

For BellSouth Telecommunications, Inc., d/b/fa AT&T Southeast, d/b/a AT&T
North Carolina

Patrick W Turner AT&T North Carolinag, 16800 Willhlams Street, Suite 5200
Columbia, Scutn Caroling 29207

Dwight Alien, Alien Law Offices, PLLC, 15314 Glenwood Avenue, Suite
260. Raleigh North Caroina 27608

Exhibit 5
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For the Using and Consuming Puolic

Lucy E. Edmondson, Staff Atiorney Public Staff - North Carolina Utilines
Commission 4326 Mail Service Center Raleigh, North Carolina
2769S-4326

For dPi Telecornect, LLC. Image Access, Inc. d/b/a NewPhone, Affordable
Phone Services Inc, and BLC Management, LLC dib/a Angles Communications
Services

Ralph McDonald, Bailey & Dixon, LLP, Post Office Box 1351, Raleigh,
North Carolina 27602-1351

For dPi Teleconnect. LLC:

Christopher Malish, Malish & Cowan, PLLC, 1403 West Sixth Street,
Austin, Texas 78703

For Image Access, Inc dib/a NewPhone.

Paui Guarnsco. Phelps Dunbar, LLP. [l City Plaza 400 Canvention Street,
Suite 1100 Baton Rouge, Louisiana 70821

For Affordable Phone Services, Inc, and BLC Management, LLC, d/bfa Angles
Communications Solulions

Henry Walker, Brantley Arant Boult Cummings, LLP, 1600 Division Slreet,
Suite 700, Nashville, Tennessee 37203

BY THE COMMISSION: On January 8. 2010, BellSoulh Telecommunications,
Inc., d/bfa AT&T Southeas!, dib/a AT&T North Carolina (AT&T or Complainant) filed in
separate docke:s complaints and petitions for relief against dPi Teleconnect, LLC (dPi),
Image Access, Inc, dib/a NewPhone (NewPhone) Affordable Phone Services, Inc.
(Affordable Phone) and BLC Management LLC, d/b/a Angles Communications
Services (A~gles) (collectively Respongents or Resellers) requesung that the
Cemmission resclve outlstanding iiling disputes that exist between Complainant and
Respondents, determine the amount that each Respondent owes Complainant uncer its
respective interccnnection agreement with AT&T . and recuire each Respondent lo pay
tre amount to Complainant

On February 25 2010, Respondents dPt NewPhone Affordable Phone and
Angles each filed defensive pleadings to AT&T's complants On Apnl 8 2010,
Cemplainant filed responses 'c each cf the cefensive pleadings  On Apni 30 2010,
Respondents dF1 NewP-onz, Affordable Phone and Angles rach filed reply pleadings
tc Complamnant's Aprit 8, 2010, responsive pleadings
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On May 14, 2010, the Responden:s and Complainant fied a Joint Malion on
Procedural Issues in which the parties requested thal the Commissicn hold all olher
pending motions in abeyance and convene a consolidated proceeding (Consolidated
Phase) to which the Complainants and all Respondents are parties lo resolve the
following 1ssues: how credits to resellers for the Cashback and Line Connection Charge
Waver (LCCW) promotions should be calculated. and wnetner the Word-of-Mouth
promotion is available for resale and, if so, how the credits to resellers fcr the
Word-of-Mouth promotion should be calculated. This Joint Motion was granled by
Commission Order issued May 20, 2010.

On July 23, 2010, Complzinant filed stipulations entered into by Caomplainant and
Respondents for the Consclidated Phase On August 3, 2010, the Commussion issued
its Order Allowing Intervention by LifeConnex Telecom, LLC, f/k/a Swiftel (LifeConnex),
in the Consolidated Proceeding.

On August 27, 2010, Complainant prefiled the direct teslimony and exhibits of
William E. Tayler, and Respcndents prefiled the direct testimonies and exhibits of
Joseph Gillan and Christopher C. Klein. On October 1, 2010 Complainant filed the
rebuttal testimony of William E Taylor, and Respondents filed the rebuttal testimonies
of Joseph Gillan and Christopher C Klein.

On February 8, 2011. the Commission issued its Order Scheduling Hearing. On
April 11, 2011, dPi flled Objections to and Motion to Strike Portions of Dr. William
Taylor's Testimony. On April 13, 2011, Complainant filed a Response to Motion to
Strike. The malter came on for hearing as scheduled on April 15 2011 dPi's motion to
strike was denied from the bench by Presiding Commissioner Culpepper

WHEREUPON, based upor the foregoing and the entire recard in this malter, the
Commission makes the following

FINDINGS OF FACT

1 This matter is properly before the Cemmission on the Complaint of AT&T,
anc the Commission has junsdiction over the parties in this Consolidated Phase and
over the subjecl maller of the issues raised in this proceeding

2 Pursuant lo federal law, Ine Comm ssion has previously reviewed avoided
cost studies presented to the Commiss.on and found a uniform discount rate of 21.5%
to be just anc reascnable for the residential services at issue in this Consolidated
Phase

3 AT&T's twe-step precess for determining creci:s that a rasealier 1s eniitled
lo receive wnen a telecommun:cations service which s subject to a retail cashback
premotion is sold appropriately applies the Commission-approved 21 5% discount ‘o the
promotional price of the sarvice and 1s ‘herefore reasonablz. n complance with
applicable laws, and olherwise appropnate



Case 9:13-cv-80766-DMM  Document 28-5 Entered on FLSD Docket 02/11/2014 Page 12 of 23

4, The allernative proposals offered by the Respondents in this matter
overstate the avoided cost estimate, which distorts the 21.5% discount rate set by the
Commission and thus understates the whoiesale prices thal the Resel ers are required
to cay.

5. In comparing refail prices to wnolesale prices, it is appropriate to censidar
the prnices over a reasonable period of ime, which is consistent with how customers
subscribe 10 services

5. AT&T's process of providing a discounted credil to Resellers for the
LCCW results In both tne retaill customer and the wholesale customer paying a net
amount of zero for the line connection charge, which is the appropriate result.

7. The Werd-of-Mouth promotion is 2 marketing effort that is not required ‘o
be made available for resale.

DISCUSSION OF EVIDENCE AND CONCLUSIONS

Federal law provides thal prices for reso'd lelecommunications services shall be
set on the basis of retall rates charged lo subscribers for the service requested,
excluding the portion thereof attriputable to costs that are avoided when an incumbent
local exchange carrer (*ILEC") like AT&T provides a service on a who'esale basis
rather than on a retall basis' In 1996, the Cemmissicn used cost studies and other
evidence presented in a contested proceeding to determine the aggregate amcunt of
"avcided costs” associated with AT&T's retail services. The Commission then divided
thal aggregate "avoided cost” figure by the aggregate revenue generated by those
services to determine the uniform resale discount rate of 21.5% for the residentiai
services at issue in this docket. See Recommended Arbitration Order, In the Matter of
Petition of ATA&T Communications of the Southern States, Inc. for Arbitration of
Interconnection with BeliSouth Telecommunications, Inc , Docket No. P-140, Sub 50 at
43 (December 23, 1986); Order Ruling on Objecticns, Comments, Unresolved Issues,
anag Composite Agreemert, In the Matter of Pelition cf AT&T Communications of the
Southern States, Inc  for Arbitration of Interconnection with  BellSouth
Telecommunications, Inc Docket No P-140, Sub 50 (April 11, 1897) The issues in
this Consolidated Phase involve: how credits to resellers for the Cashback and LCCW
promotions should be calculated and whether the Word-of-Mouth promotion s available
for resale and, if so, how lhe credits to reseliers for the Word-of-Meouth promotion sheuld
be calculated

A. CASHBACK PROMOTIONS

AT&T uses the folicwing two-step process to sgll a telecommunications service
that 15 subject lo a retall cashback promaotion to Resellers al wholesale (1) a Reseller
orders the requested telecommunications service and 1s billed the standard wholesale
price of the service (which :s the standard retail pnce of the service discounted by the

47U 5C 2520903
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21 5% resale discount rate established by the Commission) and (2) the Reseller
requesls a cashback promotional credil which, if verified as valid by AT&T, results in the
Reseller receiving a bill credit in the amount of the face value of the retail cashback
benefit discounted by the 21 5% resale discount rate established by the Commission.
(See Stipulations for Consolidated Phase at f1]7-9, Taylor Direct, Tr. at 29-30). To
iustrate AT&T's method, assume a promotion that provides qualifying retail customers
a one-time $50 cashback benefit when they purchase a service with a monthly price of
$80. The effective price for the service to the retail customer is $30 ($80 standard price
less $50 cashback) for the month that the customer receives the promotional cashback
benefit. The same service is avallable for purchase by a Reseller at a monthly price of
$62.80 ($80 discounted by 21.5%). If the Reseller also qualifies to purchase the
promotion for resale, AT&T gives the Reselier a $39 25 (350 discounted by 21 5%)
promotional cashback credit. This results in the Reseller paying an effective price of
$23 55 ($62 80 less $39.25) far the month thal the Reseller receives the cashback
credit, which amount is 21.5% less than the $30 price to the retail customer for the
cashback month.

In this proceeding, the Resellers have contended that AT&T's two-step method is
impermissible, does not approprialely apply the Commission approved discount and
improperly calculates the credit that the Resellers are due o the Resellers'
disadvantage For the reasons explained below the Commission cencludes that AT&T's
previously described two-step method complies with applicable law and appropriately
applies the Commission-approved 21.5% resale discount percentage to the retail rate of
the promotion-qualifying service.

In its Local Competition Order,’ the FCC anticipated that state commissions
would implement the "avoided cost' requirements of Section 252(d)(3) by adopting
resale discount percentage rates like the 21.5% rate previously established. The FCC
explained that, when avoided costs are determined in this manner, state ccmmissions
“may then calculate the portion of a retail price that 1s attributable to avoided cosis by
muitiplying the retail price by the discount rate © See Local Competition Order at €] 908.
The FCC went on to explain thal when a promoticnal offering is available for more than
90 days (as is the case with the promotions at issue in this Consalidated Phase), the
“promotional price ceases to be short-term and must therefore be treated as a retail
rate for an underlying service." Id at {f|949-50 (emphasis added) As the example
illustrated above demonslrales, in AT&T's two step method, AT&T multiplies the retail
rate when a reseller qualifies to purchase the promotion by the discount price to
determine the whclesale price (1 e, the retail rate minus the avcided costs) trat the
telecommunicalions product 1s made available to Respondents The Commission
tnerefore concludes that AT&T's two-step method described above IS apprcpnate

* Implementanon of the Local Tompetition Prowsions in the Telecommunications Act of 1996 FCC
Cockel No 98-98 Fust Report and Order. 11 FCC Red 15499 (1996)/Local Competition Order)
subsequent history omitted  In this Order, the FCC concluded thal it was “especially imponant 1o
promulgate national rules for use by state commissions in setling wholesale rates” thal will "produce
resulls thal satisty the intemt of the 1986 Acl” and it stated thal ‘|lJhe rules we adopl and the
geterminations we maka in inis area are crafted to achieve thesa purooses .’ /g al 1607

o]
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because it correctly applies the 21 5% resale aiscount rate to the retall rale, 1 &, the
premotional price. for the underlying service.

The Fourth Circuil’s decisicn in BellSouth Telecom, Inc. v Sanford, 494 F.3d 439
(4™ Cir) 2007, supports the Commission’s decision. In Sanford. the Fourth Circuit
concluded that the Cormmission “correctly ruled that ‘long-term promotional offerings
offered to customers in the marketplace for a period of time exceeding 90 days have the
effecl of changing the actual retail rate to which a wholesale requirement or discount
mus! be applied. " Noting the FCC's finding that a pramotion or discount offered for
moere than 8C days became part of a retail rate that had to be offered to compeling
LECs, the Fourth Circuit affirmed the conclusion “that wnen such incentives [like
cashback or gift cards] are offered, the nominal tariff (the charge that appears on the
subscriber’s bill) is not the 'retail rate charged to subscribers’ under §252(d)(3) because
the nominal tariff does not reflect the value of the incentives ™ The Fourth Circuit then
provided the following example to explain its decision:

Suppose BellSouth cffers its subscribers residential telephone service for
$20 per month. Assuming a 20% discount for avoided costs, BellSouth
must resell this service to competitive LECs for $16 per month, enabling
the competitive LEC to compete with BellSouth's 320 retaill fee. Now
suppose that BellSouth offers its subscribers telephone service for
$120 per month, but sends the customer a coupon for a monthly rebate
check for $100. According to the NC Commission's orders. the
appropriate wholesale rate s still $16, because that is the net price paid
by the retail customer ($20), less the wholesale discount (20%) 2

This $16 wholesale price thal the Fourth Circuit affirmed is exaclly the price that
results when AT&T's methed is applied to this scenario. (Taylor Rebuttal, Tr. at 68-69).

Finally, the decision rendered in Docket P-55, Sub 1744 (dPi Recommended
Order) also is supportive of the credit calculation methodology proposed by AT&T in this
case. In that docket, the Commission adopted a discount promotion credit calculation
methodolegy advanced by AT&T lhat was basec upon the example set forth in the
Sanford decision In that docket, the Commission held that AT&T should calculate the
value of the promotional discount by deducting the wholesale discount from the retail
value of the promation Finding of Fact 28, dPi Recommended Order. The methodalogy
proposed in this proceeding 1s mathematically dentical to the formula advanced by
ATAT and adopted by this Commisston in tha! docket

In addition to bemng consistent with applicable law, AT&T's method alsc s
consistent with accnomic reality  The Resellers” wilnesses testified that a $50 one-time

Pl oal 442
“id al 450

Sl al450
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cashback benefit reduces the effective retall price of a reso!d telecommunications
service by $50. (Gillan Cross, Tr at 244, Klein Evid. Hrg Exh. No. 1 at 44) As a result
of the "avoided cost” pricing standard in Section 252(d)(3), however changes in the
retail price of a teleccmmunications service do not flow through to a reseller cn a
aollar-for-dellar basis  For example, if the standard retail price of a service is increased
by 350 (from $30 lo $B0. for examgle), the wholesale price for the service dces nol
increase by $50  Instead, it increases by only $39 25

Retail Wholesale
New Price  $80 $62 80 ($80 discounted by 21 5%)
Initial Price  $3C $23 55 ($30 discounted by 21.5%)
Difference  $50 $39 25 ($50 retail difference discounted by 21 5%)

The Resellers’ witnesses lestfied that, conversely, a $50 reduction in the
standard retail price of & service does not result in a $50 reduction in the wholesale
price of the service, but instead results in a2 $39.25 reduction 1n the wholesale price of
ine service. (Gillan Cross, Tr. at 235; Gillan Cross Exam. Exh. No. 1; Klein Cross. Tr at
307-08) % In the Commission's view, it i1s appropriate that AT&T provides the Resellers
thne same $39.25 wholesale price reduclion when the retail price reduction takes the
form of a cashback benefit as the resellers would receive if it took the form of a $50
reduction to the “"standard price” (See Taylor Direct, Tr at 30-31) Further this
conclusion is consistent with the Commission's prior determination that a reseller is only
entitled to the price lowering impact of the promotion and not the face value. See dFi
Recommended Order, p 22

The Commission has reviewed and rejects each of the various alternative
methods the Resellers proposed to use in applying the 21.5% resale discount to
cashback offerings. Our review reveals that each method is inconsistent with the Local
Competition Order, the Sanford decision and the dPi Recommended Order. The
Commission s persuaded that each of the Resellers' allernative proposals overstales
the avoided cost estimate. which in turn distorts the established 21 5% resale discount
rate and understates the wholesale price Resellers are required to pay for the services
they order from AT&T

In reaching this decision, the Commission notes that the Resellers have spent
considerable time and resources in this proceeding arguing that AT&T's credil
calculation method produces wholesale prices that are higher than retail prices. The
evidence presenied in this procesding clearly incicates that the vast majority of the
prometions that are the subject of this heanng have one-time cashback oromoticral
benefils that exceed the monthly retall price of the service In those situatons the
Respondents have clearly demonstrated that resellers receive less money from AT&T
for keeping the service for cnly @ month or two than a retail customer woulc recewve

“ To simphity the math, Gillan Cross Exam Exh. No. 1 assumed a 20% wholesate discount, which resulted
n a 540 reduction in (he wholesale pnce  VWhen Lhe aclual 21.5% wholesale discount rale is used. the
reduction is 338 25
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from AT&T for keeping the service only a month or two  (See Gillan Cross Exam Exh.
No 8. Attachments P and Q lo AT&T's Brief).

Although the Cemmission accepts lhat the result produced by this calculation
shows that the Resellers receive less money from AT&T for keeping the service for onty
a month or twao than a retail customer would receive, the Commission 1s not persuaded
that this fact demonstrates that AT&T's method causes the Resellers’ wholesale
purchase orice 1o exceed the retail price that AT&T offers to ils retail customers To
reacnh such a cenclusion. the Commission would be required to accept the fundamental
assumplion embraced by Respondents that the pricing practices in this case, i.e., the
wholesale price determinalion and/or the credit calculation should be based upon "that
single month when the promotion is processed.” Post Hearing Brief of the
Respondents, p 5. This, the Commission cannot do for the following reasons.

First, the Commission cannot accept ‘his assumplion because the wholesale
discount is an average for all of AT&T's retail services. As such, it was never intended
lo represent the avoided costs for a particular service for an individual month. Second,
and more mportantly, the Commission cannct accept this assumption because the
evidence presented in this hearing shows that, on average, bolth AT&T's customers and
the Resellers customers xeep service more than a month or two  AT&T's witness
Dr Taylor testified that on average, AT&T's retail customers who take cashback
promotions stay "much, much longer” than one cr two months, (Taylor Redirect, Tr at
184), and relying on the sworn testimony of dPi's CEO, Dr Taylor lestified that on
average, Resellers’ end users keep service from between three and ten months. (/d.,
Tr at 184-85) Resellers’ witness Dr. Klein, for instance, testified Lhat in considering
whether pricing practices are below cost or predatory, 'you would have to logk at more
than only one month of service.” (Klein Cross, Tr. at 306; Sze also Kiein Depo., Klein
Evid Hrg. Exh. No. 1. at 57-58).

Because of this evidence. it is not reasonable to consider a single month's
financial data to determine lhe price of a product when the customer who purchases
that product 1s reasonably expected to remain a customer of the seller of that product
for enough months to make the promotion profitable. Taylor Direct, Tr. at 41. Instead, n
these circumstances, 1t s appropnate for Cashbacks to be considered over a
reasonable period of time 1n order to determine the ultimale price of the promolion
based product. Sucn an approach is consistent with the Commussion's historic practice
which has allowed companies (o recover their "up front” costs over a reasonable period
of ime instead of requiring that all such costs be recoverad in the first month of service
Tre Sanford Court aiso looked ‘averably upon a similar approacn '

When considered in this manner, a reseller that keeps the servica for more than
a menth or 'wo always cays a net amoun: that is not only l2ss than what the retail
customer pays, but that is less oy the 21 5% resale discount rale that the Commission

" See Sanford, 494 F 3d at p 454 where the Court staled: “fAhen a promolion is given on a one-lime
basis in connection with an aulial oftesing ¢f sarvice ils value must be disinbuted over the customers

expectad future terure vath the carner and Giscounted ‘o orasent value

"
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established. (See Gillan Cross Exam. Exh. No. 8 Atlachments P and Q to AT&T's
Brief). Based on this evidence, the Comrmssion concludes that over a reasonable
period of time, the wholesale price of the cashback product s less than the retail price
that the retail customer pays That is, the Resellers appropriately pay 21.5% less than
relaill customers pay under AT&T's method over time. Thus, there i1s no merit to the
Resellers argument the credil calculation proposed by AT&T and accepted by this
Commission results in the wholesale price of the telecommunications service being
higher than the relail price.

In conclusion, the Commission notes that while the Commission has considered
the issue of the proper methodaology for calculation of the amount to be crediled lo
resellers for promations in grzater detall in lhis proceeding than in prior dockets, the
Ccmmission's decisions in Docket No P-100, Sub 72(b) (Restriction on Resale Orders |
and ll), and in the dPi Recaornmended Order respectively make clear that the face value
of a premotion is not required to be passed Inrough to a reseller. Rather, only the
benefit of such a reduction must be passed on to resellers by subtracting the properly
determined wholesale d:scount from the lower actual retail price. Consistent with these
decisions, the Commission, therefore, finds and concludes that AT&T's two-step
process preperly passes on the price lowering benefit of a cashback promotion o the
Resellers by subtracting the properly delermined wholesale discount from the lower
actual retail price

Similarly, the Commission 1s not persuaded by the Resellers’ "price squeeze’
arguments. Reseller witness Dr. Klein concedead that he is not claiming that AT&T is
frying to force the resellers out of business by creatng a price squeeze; he 1S not
claiming that AT&T has any sort of predatory intent: he s not claiming a viclation of
Section 2 of the Sherman Act; and in his view as an economist, lhere i1s not sufficient
evidence in this docket to show a violation of section 2 of the Sherman Act. (Klein
Cross, Tr. at 305-06). While Dr. Klein stated that he is testifying about a price squeeze
in the regulatory context of the 1996 Act and the FCC's Rules and Orders implementing
the 1996 Act, (Kiein Cross, Tr at 306-07), ne conceded lhat if tmis Commission
determines and the courts affirm that AT&T's methcd complies with the resale
provisions of federal law, there would be no price squeeze in the "regulatory context”
about which he testifies. (See Klein Cross Tr at 309) Since AT&T s method does, in
fact, comply with federal law, no price squeeze has been evidenced in this proceeding

Finally, the Resellers’ ‘renate” argument is likewise not persuasive. Reasellers’
witness Dr Klein corceded that end users who receive a cashoack ‘rebale” receive the
same features. functionalily, and qualily of service as end users who do no! receive the
cashback “rebate,” (Klen Cross, Tr al 313), and thal ‘the only thung that the retate in
and of itself affects” about the service is "the net amount paio for the service " (/g )"
The 1686 Act requires ATAT to pass certain aspects of a service along lo the Resellers

" See also Klein Depo., Klein Evid. Hrg. Ex No 1 al 83 ("what we're arguing about on these promolions 1s
the price that shculd be charged”); id at 84 ("as far as | know about whal's al 1ssue here thal's correct
It s just the monelary arrangements )
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in the same manrer as provided to retail customers, but price s not one of them
Instead, the 1896 Ac! as implemenled by this Commission authorizes AT&T to establish
the wholesale price of a service by applying the 21 5% resale discount rate to the retal
price of the service.

This point is confirmed by the Sanford decision, which generally characterizes
cashback promotions as "rebates " Additionally, in addressing the example of a $120
standard mantnly price and a $100 monthly cashback benefil, Sanford specifically refers
lo 'a coupon for a monthly rebate check for $100."'% Calling the check a “rebate,”
however, did not lead the Fourth Circuit to apply s hypothelical 20% resale discount to
the $120 "standard” price as the Resellers propose To the contrary, the Fourth Circuit
confirmed this Commission's reasoning that lhe resale discount must be applied to the
promctional price of 520 that results when the "monthly rebate check for $100° is
applied to the $120 standard price for the offering

B. LCCW PROMOTIONS

The LCCW promotion waives the nonrecurring installation charge for rew retail
customers who are eligible for the promotion  AT&T witness Taylor lestified that
resellers are intizlly billed the retail charge for the line conneclicn less the standard
wholesale discount. If a timely request for a promotional credit 1s submitted, AT&T
credits the reseller with the amount it initially billed the reseller. As a resull, neither the
retall customer nor the wholasale customer pays the line connection charge. (Tr p. 45)

Witness Taylor testified that the line connection charge should be regarded as a
telecommunications service since customers generally must buy it with ther !ocal
exchange service, Thus, he contended that the two services should be treated as a
single retail telecommunications service consisting of an upfront, one-time price and a
monthly recurring charge to which the whclesale discount is applied. (Tr p. 46)
Alternatively, Dr. Taylor propesed lreating the LCCW as a cashback promotion and
providing 1t for resale at the retail price less the wholesale discount (Tr pp 46-47)

Respondent witness Klein contended that AT&T should credit the reseiler with
the avoided cost of line connection when the reseller's customer gualifies for the LCCW
(Tr pp 276-278, 280) He argued thal the LCCW is in the form of a rebate for the
reseller and should be calculated by applying the avoided cost discount to the standard
retai! rate, and giving the reseiler the same reopate that the retail customer receives. (Tr
p 288).

The Commission finds that AT&T's metncdoiogy of crediting Resellers with the
wholesale price of the LCCW does not differ from that determined as proper for the
cashback oromolion  In regard to the LCCW the effeciive retail rale 1s zero so the

* See Sanford, 494 F 30 at 442 443

i a1 450
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effect of the promoticn is thal neither retail nor whaolesale customers are charged the
line connectlion charge, which is appropriate

C. WORD-OF-MOUTH PROMOTION

AT&T witness Taylor testified that the Word-of-Mouth referral program should be
regarded as an AT&T markeling expense. Customers are acting in the capacity of a
part-lime sales force for AT&T and compensated for successful referrals by receiving a
cash reward. (Tr. p. 50) Dr. Taylor also stated that the benefit the recipient receives has
no relationship to the services purchased by the recipient from AT&T, and that to
receive the Word-of-Mouth payment, the recipient musl perform a service of value lo
AT&T by convincing someone to become a new AT&T customer

Respondents' witness Klein testified that the Word-of-Mouth referral program is a
rebate offered as a term and condition of service and FCC rules require that rebates
must be available for resale (Tr pp. 287-88) Dr. Klein offered a formula used to
calculate the effective rate to the customer based on the rebats, and concluded that if
the referral program was not available for resale, AT&T would be evading iIts wholesale
rale obligation.

The Commission agrees with AT&T that the Word-of-Mouth referral program is
not subject to the resale obligations of the Act. As explained by witness Taylor, the
referral program differs from offerings that are subjecl to resale obligations in several
critical aspects. First, there is no correlation between the referral program and services
purchased from AT&T by the recipient; those services may remain unchanged
regardless of the number of successful referrals. Instead, the benefil recaived is directly
tied to lelecommunications services purchased by other end users, creating a situation
where the recipient of the referral program is essentially performing 2 marketing or sales
service on behalf of AT&T. (Tr. p. 51).

The parties agree that marketing and sales cosls are specifically included in the
calculation of avoided costs as required by FCC rules (§ 51609).  Under
cross-examination. Dr. Klein agreed that sales costs associated with several potential
individual promaetional efforts would not be required lo be made availacle for resale (Tr
pp. 315-18) The Commission believes that the Word-of-Mouth referral program is
analogous 1o the sales efforls descriped in the cross-examination of Dr. Klein and 1s
essentially a marketing program for AT&T's services. The Commission is aware of
nothing in the Local Competition Order requiring a program tha: markets retail services
to be made available for resale by a competitor

The Commission, therefore, finds and concludes that the Word-of-Mouth referral
program s not required to be made available for resale Since the Commission has
determined that the Word-of-Mouth referrai program is not subect to the resale
obligation, the question cf how credits to Resellers should be calculated 1s moot
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IT 1S, THEREFORE, ORDERED as follows:

1 That the credis to Resellers for the Cashback and Line Connection
Charge Waiver promotions should be calculated by applying the Commissicn-approved
21 5% resale discount to the retail price of the underlying service; and

~

2 That the Word-of-Mouth referral program does not have to be made
available for resale

ISSUED BY ORDER OF THE COMMISSION

This the 22" day of September, 2011

NORTH CAROLINA UTILITIES COMMISSION
Al L. Mournsk

Gail L Mount, Deputy Clerk

Commissioner Lucy T. Allen did not participate in this decision

ndE21 O
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DOCKET NO P-B36, SUB 5

CHAIRMAN EDWARD S, FINLEY, JR, CONCURRING IN RESULT: | concur
with Ihe conclusion of the majonly that the calculations of any payments due the
resellers from AT&T for cash back prometicns should result in payments produced by
AT&T's formula but for reasons different than those relied upon by the majority n ils
discussion and conclusions set forth in subseclion A, For reasons thal do not appear
on the record, AT&T has agreed voluntarily 1o resell the subscription incentives at issue
in this docket and has stipulated that it would do so in this case.  In my view AT&T has
no obligation to resell the promotions under TA-96 or the FCC's Local Competition
Order because the suopscription incentives are items of economic value, not rate
discounts. Moarecver, the subscription incentives are one-time promotion payments and
the duration of the promotion is for less than S0 days

All of the difficulties, the differences of opinion and the myriad formulae and
calculations with which the Commission has been presented arise because in the one
month the subscription incentive paymenls are made o AT&T's retail customers, the
resale price to resellers exceeds the retail price. Under ] 949 and 850 of the Local
Compelition Order and 47 CF R § 51613(a), ILECs are not required to resell short
term promotions or promations that will be in effect for no more than 90 days Failure to
acknowledge that these one-time subscription incentives fall clearly within the short
term promotion category has resulted in endless arguments in which the parties
slruggle mightily to force a square peg into a round hole. These arguments miss the
dispositive point.

In North Carolina the Commission's jurisdiction to require ILECs to resell these
subscription incentive promotions arises because they are “items of value” affecting the
underlying services the subscriber receives and are therefore "de facto” offerings in
contrast to “de jure” or “per se" offerings addressed by Congress and the FCC.
Because they are only "de facto” offerings they pose less potential anticompetitive harm
to resellers.  Such was the Commissicn's holding upheld by the Fourth Circut in
Sanford Being only "de facto” offerings lhe subscription incentives need not be
assessed by the FCC's requirements on resale al all. If they are to be so assessed,
they need not be resold to resellers due to their one-time duration.

While painting itself inte a corner by asserting "AT&T North Carolina 1s nct
arguing that the 'short term promaction exception’ relieves it of its resale obligation with
regard to the cash back promotions at issue in this proceeding” AT&T proceeds (o
substantiate its arguments on the very principies underlying this exception

As the discussion of Attachment D above demonstrales, lhe Resellers’
“wholesale is higher than retail” argument 1s the result of myopically
focusing an a single month or two 1n isolation and gnoring the reality of
what happens thereafter
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Briefp. 20

Inceed, no aspecl of a cash back promolion makes economic sense In
such a short term, because il would pe irrational for AT&T North Carolina
:0 offer $50 casn back to woo customers who will stay with the Company
for only a month or two Likewise the provisions of the 1836 Act are not
intended lo enable new entrants to win customers in a single month: that
i3 not competition — it is churn. A proper understanding of the economics
of a cash back premotion necessarily looks at a longer term.

Brief p. 21

And the Resellers cannot honestly claim that what they perceive as a
“wholesale is higher than retail” situation persists for an unreasonable
period of lime — In the example addressed in Attachment D of this Brief,
for example, the situation 1s forever reversed when the service I1s kept for
meore than a single month

Briefp 22

Looking at cne-monin in isolation for the on-going service charges ignores
the economic rezlilies of the tenure of the end user customer and does
nothing more than encourage Resellers to churn those end users off after
one month.

Brief p. 24.

In its Local Competition Order, the FCC excluded shorl-term promotions
from the Federal Act's resals obligations and thus sanctioned retail prices
{hat temporarily are higher than wholeszle prices, recognizing that

Promotions that are Ilimited in length may serve
procompetitive ends through enhancing marketing and sales
based competition and we do not wish 1o unnecessarily
restrict such offerings. We believe that, if promotions are of
imited duration, their procompetiive effects will outweigh
any potential anticompetitive effacts. We therefore conclude
that snort-term promotional prices do nol ccnstitute retatl
rates for the underlying servicas and are thus not subject to
the whoiesale rate schhigation
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Brief pp 24-25.

Resellers likewise advance arguments anchored on the grinciple that the
promotion aspect of the subscription incentive lasts for a duration of only one month

Regarding the casn back promotions, the question before the Commission
is how to determine the amount Resellers are entitled when reselling
services subject 10 cash back promotons for thal single month when the
promotion is processed. No other months are in dispute.

However, for this single month in dispute, AT&T continues to resist the
reguirements that it resell its services to CLECs at the effeclive retail rate
less its costs avoided.

Brief p. 1. (emphasis in original).

It 1s unclear why this was a concern, since AT&T does not reduce its
monthly rate. A cash back promotion is a price gimmick — a one-time deal
designed to win business from competlors — thal does not change the
standara monthly rate and does not indicate a change in avoiced costs

Brief p. 22.

Both parties are absolulely correct. The subscription incentives are short term
promations that, were the FCC rules to apply, would be exempted from any resale
requirement. As the ILEC has no cbligation to resell the promotion in the first place, the
Commission should not force the ILEC to pay Resellers more than the ILEC is willing
voluntarily to pay. Endless arguments as to how the payment should be calculated
through reference to FCC principles that apply te long term, de jure promotions, nol
short term and not de facto ones, simply are not useful,

\s\ Edward S. Finley, Jr
Chairman Edward S Finley. Jr
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EXHIBIT F
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COMMONWEALTH OF KENTUCKY

BEFORE THE PUBLIC SERVICE COMMISSION

In the Matter of
DPI TELECONNECT, LLC
COMPLAINANT

V. CASE NO.
2009-00127

BELLSOUTH TELECOMMUNICATIONS, INC.

D/B/A ATET KENTUCKY

DEFENDANT

DISPUTE OVER INTERPRETATION OF THE
PARTIES' INTERCONNECTION AGREEMENT
REGARDING AT&T KENTUCKY'S FAILURE TO
EXTEND CASH-BACK PROMOTIONS TO DPI

ORDER

This case is before the Commission on a billing dispute between dPi

Teleconnect, Inc. ("dPi") and BellSouth Telecommunications, LLC d/b/a AT&T

Kentucky ("ATST Kentucky’). The parties have filed extensive discovery,
testimony and brneafs on the 1ssues and the oral argument vas held on October
25, 2011 The patlies have agreed to submil the malter to the Commission on
the record
Background
DPi s a prepaid provider of local telecommunications service that

purchases “wnolesale” service from AT&T Kenlucky and rasells of 10 its own

Exhibit 2
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customers, who generally would not qualify for lraditional phone service  =For
example, dP purchases local service from AT&T Kenltucky for $13.85 and then
sells it, on a prepaid basis, to its customers for approximately $55.00 a month.’

Under Federal Communication Commission (‘FCC") regulaticns, if an
incumeent, such as AT&T Kantucky, offers a promotion that lasts greater than 90
days, il must discount the wholasale price to a wholesale purchaser (such as dPi)
if the wholesale purchasar's custiomers would have qualified for the prometional
discounts had they been AT&T Kentucky customers. 47 C.F.R. § 51613

The mnstant complant focuses on three separate AT&T Kentucky
premational offerings The primary component of these promotions involved a
cash-back offering that gave qualifying AT&T Kentucky customers the
opportunity to receive a chack in a designaled amount from AT&T Kenlucky_e
Specifically, if the customer purchased certain features, he would receive the
cash back in the form of a check or voucher. DPi purchased the promotion at
issue  fram  AT&T Kentucky at the standard resale rate for the
telecommunications services provided in the promotion.

The issue arisas becauss AT&T Kentucky did not provide any portion of
the cash-back promation to dPt because AT&T Kentucky believad that offering to

provide a gift card, check, coupon or other giveaway in return for the purchase of

' Ferguson Uirect Testimony at 23, exhibit PLF-10

“ The promotions and the amcunts in dispute for each of them are (1)
Cash Back $100 Compiete Choice” for $27.200, (2) "Cash Back 3100 1FR with
Two Paying Features” for 52 800; and, (3) "Cash Back 550 1FR with Two Paying
Features™ for 59,200

Case No 2008-0C127
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telecommunications services was not covered by the FCC regulations requinng
ATE&T Kentucky to extend those promations to resellers

1. dPi’s Argumants

DPi asserts that relevant FCC regulations and statutes require AT&T
Kentucky to extend the cash-back promolional offers that it provides to its
customers to resellers such as dPi.> DPi relies upon 47 U S.C. § 251(c)(4) which
provides that a carrier like AT&T Kentucky must:

(A)  [O)fer for resale at wholesale rates any telecommunications

service that the carrier provides at retail to subscribers who are not

telecommunications carriers.

(By  [N)ot prohibit, nor impose unreasonable or discriminatory

conditions or limitations on, the resale of such telecommunications

service.

DPi argues that the FCC requirement that AT&T Kentucky extend the
same offers it applies to its retail cuslomers applies to its promotions.
Specifically, dPi asserts that the FCC has found that resale restrictions are
presumptively unreasonable and that AT&T Kentucky can only rebut this
presumption if the restrictions are narrowly tailored *

DPi also points to FCC regulations that it argues supporis its position,

47 C.F.R § 51.605 provides, in relevant part, that:

(@) [A]n ncumbent LEC shall offer to any requesling

telecommunications carner any ielecommunications service that

the incumbent LEC offers on a retail basis to subscribers that are
not telecommunicalions carriers for resale at wholesale rates

* DPi's Initial Brizf a1 4-5

"

*id.

-3- Cass No 2009-00127
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(&) [A)n incumbent LEC shall not impose restrictions on the
iesale by a requesting carrier of telecommumcations services
offered by tha incumbeant LEC

The apphcable regulation provides, in relevant part, that, "an incunmbent
LEC may impose a restriction (on resale] only if it proves to the state commission
that the restriction is reasonable and non-discriminatory © 47 C F R.§ 51 623(b)

OP1 argues that the cash-back promotions apply to it because the
promotions affect the rate that AT&T Kentucky charges its customers for the
service (the cash-back promotion effectively reduces the retail cost to less than
the amount for which AT&T Kentucky selis the service lo dPi) DPi arques that
allowing AT&T Keniucky to reduce the rale on the back end by offering the
rebate 1s an unfair and unreasonable method for AT&T Kentucky to circumvent
the FCC rules regarding extension of promotions o resale customers

DRI also arques that the restriction in the cash-back promotions is invalid
because it never sought prior Commission approval of the restriction as required
by 47 C.F.R. § 51.623(b)

DPt asserts, contra AT&T Kentucky, that the interconnection agreemants
that govern the relationship between AT&T Kentucky and dPi place 3 six-year
window o challenge a denial of a prometion and not a 12-manth time restriction
as AT&T Kenlucky argues * The first interconnection agreement governing the
ielationship was in effect from 2003 until 2007, the period of time ovar which the
majonty of the disputes arcse.  DPi argues that the interconnection agreement
invokes federal law lo control the cffenng of resale senvices as well as dispules

5 o
id, al 5-5

Casa No Z009-00127

Fey
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arising ou! of those services To the exient tha! federal law does not apply.
Georgia state law governs, which provides for a six-year window in which to bring
a dispute. DPi argues that lhe newer interconnection agreement, which has a
12-month window in which to file a dispute, does not apply retroactively and does
not govern this dispute ®

DPi also assers that ATA&T Kentucky has issued several "cash-back”
promotions over the last decade and that these cash-back promotions are
essentially rebales. The effect, then. is to reduce the overall rate that AT&T
Kentucky's customers are charged.’

DPi asserts thal AT&T Kentucky's billing system automatically
overcharges every reseller for every service that the reseller orders that is
subject to a promctional discount. [t is then up lo the reseller to apply for the
credits if it understands that it qualifies for the promotional discounts. DPi argues
that AT&T Kentucky makes this process as difficult as possible by requiring
resellers to meticulously document the credit with the proper data and fill out
AT&T Kentucky's online forms and that AT&T Kentucky provides nc reason for
rejecting promotional credits.*

DPi claims that, although it met the crileria for the cash-back promotions,
ATAT Kentucky did not inform dPi that it did. or did not. qualfy for the discount

Jantil after June 2007 (After June 2007 ATET Kentucky began offering the

Fid at 5-7

“ld.at 3

“Id a9

” e
-5- ~ase No Z008.07127
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discount lo dP1). When AT&T Kentucky started to grant the discount in June
2007, dPi sought credit for the previous cash-back promotions but was recuffed.
leading to this complaint #

DPi also argues that it should receive the full value of the cash-back
promotion and that the value cf the promotion should not be reduced by the
wholesale discount rate applied to resale of requiar services. For example, if
AT&T Kentucky offars retail service to its customers at $20.00, it must sell it to
dPi at a Cemmission-mandated discount of 16.79%. Therefore, dPi is able to
purchase the service at $16.64 DPi argues, however, that if AT&T Kentucky
offers a promotion for a certain monetary value, the discount rate does not apply
to the promotional price. For example, if AT&T Kentucky offers a cash-back
promotion of $50.00, it must offer dPi a credit for the whole $50 00 and not
reduce that $50 00 by the wholesale discount.'®

74} ATA&T Kentucky's Argument

ATE&T Kentucky argues that the obligation to provide promational credits to
resale applias only to “telecommunications services” and, because the promotion
is not a "telecommunications service.” it does not need to be extended to
resellers ike dPi

ATET  Kentucky asserts that 47 USC. § 155(46) defines

telecommunications services’ as, ‘the offering of telecommunications for a {ze

aT

direcily to in2 public. or {o such classes of users as te be effactivaly avaiiabl
“1d, A 10-11,

g 81:20:32

Case No 2004.007
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directly to the publc " and that 47 US.C § 153(43) refines
“telecommunications” as the "transmission, between or among points specified
by the user, of information of the user's choosing, without change in the form or
contenl of the information as sent and received.”

AT&T Kenlucky argues thal, based upon these statutory definitions,
coupons that can be redeemed as checks are not telecommunications services.
AT&T Kentucky asserts that they are merely marketing incentives designed to
attract customers and that it has no obligation to resell such marketing
incentives.  AT&T Kentucky explains that it began offering the cash-back
promotion for resale once 1 merged with AT&T because AT&T had been
providing the cash-back promotion before the merger.”’

AT&T Kentucky acknowledged that the Fourth Circuit Court of Appeals
had recently determined that any promotion that involves a retail customer
receiving something of value (such as a check) must be made available for
resale.?

AT&T Kentucky acknowledges that any restrictions on retail have to be
nondiscriminatory, and that the FCC has established a presumption that all
restrictions are unreasonable and discriminatory  AT&T Kentucky, however,

argues that the prasumption s rebuitable, and only has to be rebuttad ance the

T AT&T Kentucky's Initial Brief at 9-10

VR al 20630

7 Casze No 200900127
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restriction beconmies an issue of complaint, not when the restriction is first
proposed.'?

Citing to the Sanford" case out of the Fourth Circut, AT&T Kentucky
assers that the “"touchstone factor” in determining whether a restriction is
unreasonable is wheather it stifles or unduly harms compeatition. AT&T Kentucky
argues that its restriction on cash-back promotions does not shfle ar unduly harm
competition.'®

AT&T Kentucky asseris that it does nol compete wilth dPi. DPi pays AT&T
Kentucky $13.85 for basic service; AT&T Kentucky charges its customers
$16.55. DPi charges its customers, including taxes and fees, $51.00 for the first
month cf ser/ice; 566 28 for the second month of service; and $56.28 for each
month thereafter. Based on these prices, AT&T Kentucky asserts that dPi and #
are not competing for the same customers and, therefore, any restriction on the
cash-back promotions can have no impact on competition i

AT&T Kentucky argues that, if it must make some sort of refund to dPi. the
refund is less than dPi asserts it should be. AT&T Kentucky asserts that the
refund should be adjusted by the lollowing factors (1) the amount of the claims

must be reduced by the amount that dPi did not dispute in a timely matter

"~ ATAT Kertucky's Initial Bref at 10-12

* BeliSouth Telecomn, Inc v _Sanford. 494 F 3d 439 (4™ Cir 2007)

FATAT Kentucky's Imha! Brief at 13-14

"id at 14-15

-8- Case No 2009-00127
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pursuant to the 2007 interconnection agreement; and (2) any amounts sought by
aPi must be reduced ny the 18.79 percent residential resale discount rate.

Regarding the first factor, AT&T Kentucky argues that thz 2007
interconnection agreement supersaded the previous interconnection agreement
and that the new agreement requires the filing of disputes within 12 months of a
dispute arising. AT&T Kentucky claims that this applies to $7.350.00 of the cash-
back promotions for which dPi asks "

Regarding the second factor, AT&T Kentucky argues that, to the extenl
dPi is entitled to any cash-back promotions not limited oy the 12-month time
restnction, the amount should be reduced by the 16.79 percent residential resale
discount rate that the Commission has previously established. AT&T Kentucky
argues that dPi should be entitled to no more credit for the cash-back component
than it would be entilled to if AT&T Kentucky had simply reduced the retall price
of the affected service by the same amount.'®

The wholesale discount serves to set the rate that AT&T Kentucky
charges a reseller for service, meaning that, if AT&T Kentucky charges its
customers $16.00 for retail service, it must sell the service to dPi at $13.31
AT&T Kentucky argues thal this discount apnolies to promaetions thal it applies to
rasellers. Therefore, iIf a reseller qualfies for a $50.00 promotion. 1t will actually
receva S41.60 of the promation. the $50 00 promotion minus the 16 79 percent

discount,

" \d. at 18-19.

"Id. at 22-26

‘ -9- Case No 2009-0C127



Case 9:13-cv-80766-DMM  Document 28-6 Entered on FLSD Docket 02/11/2014 Page 11 of 56

ATE&T Kenlucky also asserts thal, when processing dPi's zlaims for
promotional credits, AT&T Kentucky discovered that 27 percent of the claims
were submitted in error. Thus, AT&T Kentucky argues, any award made to dPi

. L . 14
should presume a similar error rate and be reduced by a similar amount.

In order lo reach a decision on this case, the Commission makes the
following determinations

Although AT&T Kentucky originally argued that the cash-back promotion
at issue did not have to be provided for resale because they are not
“telecommunications services,” AT&T Kentucky did not present this argument at
oral argument. As discussed above, AT&T Kentucky concedes that the Fourth
Circuit Court of Appeals found that if something of value is provided for a
promotion, whether it 1s a telecommunications service or not, it has to be
provided for resale; otherwise, it puts competitors at a competitive disadvantage.

The Commission agrees with the analysis of the Fourth Circuit and finds
that the cash-back promotion has to be provided for resale. To find otherwise
would provide an unreasonable advantage to AT&T Kentucky versus resellers as
ATE&T Kentucky could eifectively reduce the retail rate by providing a cash-back
cromotion, a discount that the resellers could not extend to their own customers

The fust interconnection agreement govarning the ralationship was in

effect from 2003 antl 2007

e penod of time over which the majonty of the

disputes arusz. DPi argues hat the interconnection ajreement invokes federal
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law to control the offering of resale services as well as disputes arising out of
those services To the extent that federal law does not apply, Georgia state law
governs and provides for a six-year window in which to bring a dispute.

ATA&T Kentucky argues that the 2007 interconnection agreement
superseded the previous interconnection agreement and that the new agreement
requires the filing of disputes within 12 months of a dispute arising. AT&T
Kentucky claims that this applies to $7.350.00 of the cash-back promotons for
which dPi asks.

It appears that dPi made timely dispute for the claims arising out of the
first interconnection agreement. The Commission finds that dPi made timely
dispute of those charges and that the 2007 interconnection dispute does not
apply retroactively to those disputes.

It also appears thal dPi did nct make timely disputes for some of the
claims that arose after the 2007 interconnection agreement became effective.
The 2007 agreement provides for only a 12-month window in which to dispute
the denial of a promotional credit. To the extent that dPi did not make timely
disputes under the 2007 agreement, the Commission finds for AT&T Kentucky
and reduces any credit owed to dPi by $7.350.00

As discussed above. the Commussion finds that the promotional discount
must be made available for resale because, if nol made avallablz, It would put
resellers at a competitive disadvantage. Therefore, the Commuission finds that

rastncting the cash-back promotion from resale is unreascnable

i1 Case No 2008-00127
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ATA&T Kentucky argues that any cradi order o be provided to dP should
be reduced by a2 27 percent error rate AT&T Kentucky alleges thal
approximately 27 percent of aPi's requests for promotional discounts are made in
error (in genearal, not just applied to the cash-back promotion). Therefore, AT&T
Kentucky assers that any cradit awarded to dPi should be reduced by the error
rate. The Commission finds that AT&T Kentucky shall not adjust any credit
awarded o dPi by the proposed 27 percent arror rate  The evidence in the
record does not support or prove that the 27 percent error rate was accurate.

The Commission must also resolve whether the credit due dPi has to be
reduced by the 16.79 percent wholesale discount  This issue carries greater
significance than just this complaint case  Whether or not AT&T Kentucky may
reduce any promotional discount by the wholesale discount is currently in
litigation in 22 states and involves claims in excess of $100,000.000.%

DPi1 argues that wholesale prices always have (o be lower than retall
prices. therefore, it does not want the wholesale discount to apply to the
promational credil. For the sake of illustration. the Commission will assume thz
fellowing facts, as presented by AT&T Kentucky at the hearing:

Whalesale Discount. 20%

Monthly Retail Service rate: $120
Cashback promotion $100

Result: Monthiy Promotional Price of 520

P would calculate the rasale cost in ane of the following ways

1
™

20 (premotional price)
-524 (20% of 5120 Standard Price)
[-34) (AT&T pays to dPi 34/month)

VR 311900

-1z Case No 200G.00127
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or

396 (5120 Retail Price discounted by 20%;)
-3100 (Cashback Amount)
(-4) (AT&T pays to dPi S4/manth)

In both of the scenarios, AT&T Kentucky must pay dPi for service that dPi
orders from AT&T Kentucky. The promotion does nat merely reduce the price of
the retall service, it forces AT&T Kentucky to give $4 00 to dPi for service that dPi
would normally pay AT&T Kentucky for.

AT&T Kentucky and the Fourth Circuit Court of Appeals calculate the
resale cost in either of the following ways

$20 (promotional price)

-$4 (20% of $20 Promotional Price)
-$18 (dPi pays AT&T $16/month)

or

$96 (5120 Relall Price discounted by 20%)
-S80 (Cashback Amount discounted by 20%)
-$16 (dPi pays AT&T $16/month)

Under AT&T Kentucky's calculations, dPi would pay a steeply discounted
rate to AT&T Kentucky for the discounted service. The promotional price that
AT&T Kentucky provides lo its custemers is $20.00 a month, whereas dPi1 would
pay $16.00 (520 00 discounted by 20 percent) far the service.

The Comnussion finds that any promotional discounts should be adjusted
by the wholesale discount. To adopt dPi's position would be to put AT&T
Kentucky in the position of paying its competitors to "purchas2” AT&T Kentucky's
service Such a result s absurd and leads 1o an anti-compehitive environms2nl

ATET Kentucky's position stll results in dPi receiving a discount on service Lhal

-13- Case No 2009 00127
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places the price below the promotional price that AT&T Kentucky provides its
retail customers

DP1 argues that FCC regulations reguire any incumbent local exchange
carnar ("ILEC") to first sesk slate Commission approval before placing any
restrictions on resale. AT&T Kentucky argues that, although the FCC has
concluded that any restrictions on resale are presumed to be unreasonable, it is
a rebullable presumption that only arises when the restriction is challenged. Itis
only upon a complaint to a state commission that the state commission needs to
approve or deny any resale restriction.

The Commission finds that a telecommunications carrier does not have lo
seek preapproval for a restriction on resale. As a practical matter, it would be
unduly burdensome to the Commission to have to review and approve all
promotions that incumbents offer. Telecommunication carriers often have dozens
of promotions runring at the same time. The Commission has not reviewed
promohions or any restrictions on resale since the enactment of the 1996
Telecommunications Act.

Maoreover, requinng incumbent carriers to seek prior approval before
offering a promotion or restriction on resale would harm customers by reducing
the number of promotions offered. It an ILEC had to s2ek preapproval for any
promotion thal might be restricted from resale, it would constantly be before the
Commission seeking such approval. The cost and time invelved would ramove
any financial incantive for (LECs to provide promotional discounts and would

remove doewnward pressure on retail prices for customers.

-14. Case No 2009.0G127
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Based on the above IT IS HEREBY ORDERED that:

1 The cash-back promotions at issue must be made available for
resale

2 DPi may recover for the credit disputes it brought under and during
the 2003-2006 interconnection agreement.

3 DPi may not recover for credit dispules brought under the 2007
interconneclion agreement

4. The credits due dPi shall not be discounted by AT&T Kentucky's

proposed 27 percent error rate

5. Any promotional discount must be reduced by the wholesale
discount
6; An incumbent carrier does not need to seek preapproval from the

Commission before placing a restriction on resale
7 This is a final and appealable order.

By the Commission _

ENTERED ™

JAN 19 2012

KENTUCKY FUBLIC
SERVICE COMMISSION

AIYL,S”f/
.:1/ ”C"/;/

E -c-{-’":,;tn}e Darr_ﬁfor _

TR
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COMMONWEALTH OF KENTUCKY

BEFORE THE PUBLIC SERVICE COMMISSION

In the Matter of:
DPITELECONNECT, LL.C.
COMPLAINANT

V. CASE NO.

2009-00127
BELLSOUTH TELECOMMUNICATIONS, INC.
D/B/A AT&T KENTUCKY

DEFENDANT

DISPUTE OVER INTERPRETATION OF THE

PARTIES' INTERCONNECTION AGREEMENT

REGARDING AT&T KENTUCKY'S FAILURE TO

EXTEND CASH-BACK PROMOTIONS TO DPI

ORDER

On February 13, 2012, dPi Teleconnect, Inc. ("dPi"} filed with the Commission a
Motion to reconsider the Commission's January 19, 2012 Order. BellSouth
Telecommunications, LLC d/b/a AT&T Kentucky ("AT&T Kentucky”) filed its response in
opposition to the Motion on February 23 2012.

DPi challenges the Commission's decision that an AT&T Kentucky promotional
“cashback” offer that is offered at resale to dPi must be reduced by the wholesale
discount that is normally applied to resaie. DPi argues thal. because this might result in

lhe wholesale price being higher than the retail price, it 1s prohibited by the 1996

Telecommunications Act.

Felubit 3
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DPiinitially argued that it should receive the full value of the cashback promotion

i
|
|
|
and that the value of the promotion should not be reduced by the wholesale discount I
rate applied to resale of regular services. For example, if AT&T Kentucky offers retail
service to its customers at $20.00, it must sell it to dPi at a Commission-mandated
discount of 16.78 percent. Therefore, dPi is able to purchase the service at $16.64.
DPi argued, however, that if AT&T Kentucky offered a promotion for a certain monetary
value, the discount rate did not apply to the promotional price. For example, if AT&T
Kentucky offered a cashback promotion of $50.00, it must offer dPi a credit for the
whole $50.00 and not reduce that $50.00 by the wholesale discount.

The Commission found that any promotional discounts should be adjusted by the
wholesale discount and to adopt dPi's position would be to put AT&T Kentucky in the
position of paying its competitors to “purchase” AT&T Kentucky's service. The
Commission concluded that such a result was absurd and would lead to an
anticompetitive environment. The Commission, therefore, ordered that any promotional
discount must be reduced by the wholesale discount.

dPi's Argument

DPi arguss that the calculation the Commission adopted in its Order "conflicts
with federal law and regulations because it violates the core principle of the
Telecommunications Act that wholesale pricing should always reflect a price below
retail "' DPi asserts that applicable federal statutes and regulations require that resale

rates be lower than wholesale rates in order to promate competition. DPi also asserts

" Motion for Rehearing at 4.

-2~ Case No 2008-00127
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that the FCC, in the Local Competition Order,? also indicated that the wholesale price
should be below retail prices, and that promotions cannot be used to circumvent the
rule. DPi also relies upon the decision in the Sanford® case out of the Fourth Circuit
Court of Appeals. DPi argues that, in Sandford, the Fourth Circuit determined that,
‘wholesale must be less than retail " and that the Commission's Order turns the Sanford
reasoning on its head. DPi raises several other arguments, none of which are new, all
arguing that wholesale rates must always be lower than retail rates.
Discussion

KRS 278.400 contains the standard for the Commission to grant rehearing. If the
rehearing is granted, any party “may offer additional evidence that could not with
reasonable diligence have been offered on the former hearing.” KRS 278.400. The
Commission may also take the cpportunity to address any alleged errors or omissions.

DPi has not raised any new arguments in its Motion for Rehearing. Its motion is
a recitation of the arguments that it presented in its complaint, in filed testimony, at oral
argument and in its post-hearing briefs. The Commission considered all of dPi's
arguments that the cashback promotion should not be discounted by the wholesale
discount, and rejected them. DPj has presented no compelling argument, produced no
new evidence, and pointed to no omissions or errors in the Commission's Order that

warrant granting rehearing.

? In_the Matter of Implementation of the Local Competition Provisions in the
Telecommunications Act of 1996, First Report and Order, CC Docket No. 96-98, FCC
§6-325, 11 FCC Red 15499 (rel. Aug. 8, 1896)

* BellSouth Telecom. Inc. v. Sanford, 494 F.3d 439 (4™ Cir. 2007)

3 Case No 2009-00127
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Even assuming that dPi's Motion for Rehearing had some merit, a recent court
decision further supports the Commission's decision to discount the cashback

promotion by the wholesale discount. In dPi Teleconnect v. Finley et al.,* the United

States District Court for the Western Division of North Carolina addressed a similar
issue to the one that is raised at rehearing -- whether a cashback promotion should be
reduced by the wholesale discount when it is provided at retail. The Court, applying the
reasoning in Sanford, concluded that, "dPi is entitled only to the difference between the
rate that it originally paid and the rate it should have paid to AT&T North Carolina. The

rate it should have been charged is the promotional rate available to the retail

customers less the wholesale discount for residential services . . . " The Court's
reasoning and conclusion in its Opinion underscores the Commission’s confidence that
it reached the correct decision in its January 19, 2012 Order.

Based on the foregoing, IT IS THEREFORE ORDERED that dPi's Motion for
Rehearing is DENIED.

By the Commission

ENTERED 7P

MAR 02 2012 \
KENTUCKY PUBLIC

Wﬂ SERVICE COMMISSION!

e

1

xe utwé
£ Jr

oW

AP, P —

¢ :an Telecor‘nec* LLC v. Finley. (___ F Supp2d ____, 2012 WL 580550
(W.DNC) The Crder was enlered cn Fabruan,r 18, 2012, approximately one month
after the Commission issued its decision In this case

*Id. at 3 (Emphasis added.)
Case No. 2009-00127
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LOUISIANA PUBLIC SERVICE COMMISSION

ORDER NOQ. U-31364-A

BELLSOUTH TELECOMMUNICATIONS, INC. D/B/A AT&T SOUTHEAST D/B/A
ATE&T LOUISTANA
¥,
IMAGE ACCESS, INC. D/B/A NEW PHONE;

BUDGLET PREPAY, INC. D/B/A BUDGET PHONE ID/IFA BUDGET PHONE, INC.
BLOMANAGEMENT, LLC D/B/A ANGLES COMNMUNICATIONS SOLUTIONS /DA
MEXICALL COMMUNICATIONS;

DPI TELECONNECT, LLC;

AND
TENNESSEE TELEPHONE SERVICE, INC. [VB/A FREEDOM COMMUNICATIONS
USA,LLC

Docket Number U-31364 In re: Conselidated Proceeding ro Address Certain Issues Common
to Dockers U-31256, U-31257, U-21258, U-31259, and U-31260.

ORDER
1Decided at the Apnl 26, 2012 Business and Executive Session)
Buackground

Bellsouth Telecommunications, Ine. dbia AT&T Scutheast dha ATET Louisiana

UAT&T Lowsiana™ has Gled complaints with the Lowsiana Public Service Commission (“the

Commission™ or “LPSCY) against Image Access, ine. d'bia New Phone, Budaet Prepay, inc.

aba Budeet Phene J'bia Budget Phene, Inc. BLC Manmagement, LEC d'baa Angles

Communications Solunons &/ Mexicall Communicatons, and  JdPi Teleconneet, LLC

teollectively known as the “Resellers™)

AT&T Lowsiana has aiso filed a complaint against Tennessee elephone Service, Ine.
da Freedom Conununications USA, LLC ("Tennessee Telephone™). On November [, 2010, a
Stipularon Regarding Participation in Consohdated Proceeding on Procedural [ssues was Hled
mte this comsobidated docket T stipulation outhines the Tennessee Telephone penition for
P States Benkruptes Code i the U nited Stares Banhruples

wh wrder € hgoter 1 afthe Laped

Court For the Maddie Disieset of Tennessee, Nashvalle Divisin On

Bankrapes Court entered an Agreed Order on Moton to Detemnne Aldemang Stay i

whis voather thines, tenmmaied,

ar, Alternatively, For Re

Exnubt <

Page 24 of 56
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0 ailow them to proceed notw istundimg the bankruptoy Bhing Accodmgly, AT&T Lowisiana
and Tennessee Telephone entered into the Tolliaang stipnlations,
As set Torth i the Rebiet From Stay Order, Tennessee Telephone wall be bound hy ol
rulings and determimations made in the Consohidated Phase of the proceedings
Fennessee Telephore has deanded not o participate as o party e the Consaludiued
Phuse ol the proceedings,
ATET Lowisina will not oppose any motion by Tennessee Telephone Service. Ine
divfa Freedom Conmnunications USA, LLC 1o be removed as o pany o the

Consohdated Phase ol the proceeding

On Febroary 10,2001 AT&ET und Budget Prepay. Inc, W/b/a Budger Phone 17k/i Budyget
Phone. Inc. (" Budget Phone™) filed o Moton o Disnuss m this procesdme. jointly moving that
all clarms, demands and counter-claims asseried by enthier of them be dismissed with prejudice,
on the grounds that the parties have anicably resolved their disputes. The Commission issued
Order No. U= 31364 dismissing Budget Phone as o party o consolidated docket number U-31 364,
with prejudice, on February 13, 201

On Aprl 90 20120 o Jomne Meuon o Dismiss was fded s docket by BellSouth
Telecommunicatons, LLC Whis AT&T Southeast d/hia AT&T Lowsnaand Image sccess, Inc
e NewPhone, jomntly moving that all chiums, demands and counter-clanms assened by either
of them be dismssed with prejudice, on the grounds that the parties have simcahly resolved therr
dispules

On Muy 1Y 2010, the pares moabl Bive complinnt proceedings brought by AT&T
Loussiana in LPSC Dockets U-312586, U-31257, U 31258, U-31259, and U-31260, requested that
the Commmssion convene a consohidated proceedmg Tor the purpose of resolving certain issoes

cammon o ihe hive compiames and common o cases peading belore the regulatory comnussions

of crght ather states (the states of the former BellSouth rewioni A yubling granting the Joant

Motion on Procedural Dssties swas isseed By Chiel Sedpmmistiatene Baw Jodee Vatere

Memers, Budpe Carndon Ded e and Judge Michetle Tine

i wacbidated procee IS tatedd hor the imded panpese o skiresang and
fesoiviy thiree oasaes went e the purt metion, s owedl ogsoany other ComEn issues
subsequently wdhentified and approced for conscldation. The Parties whso reguested that wll aher
prtcing meogs i the sroceedings e aekd e anes Aluic Y Codmimon s were

fen ™ W A
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addressed Itowas determined thar turther proceedings in the Five dockeis should be staved
pemding 4 resolution of ssees n the consolidated procecding, unless o subseguent Ruling o

Ohrder directed otherwise. The Parties, as outhined in the

wlations suboutted an the e o the

hearing, request a ulng

w thiee hasiec saues that e toche decided i this consulichated docke?,

which are Cushbhack Oitennes, the Line Connection Ch.

MWonver (ULOCCW™) and Referral

Marketng ("Word-of-Mouth™i - A hearnmy was held on the consolidated 1ssues on November -
and 5, 2000

A Proposed Recommendation way issued in this matter on June 22, 2000 The Resellers
fled Exceptions o the Pregosed Recommendation on July 12, 20011 Stafl also iled exceptions

o July 12, 201

¢ Stlf agreed with the prop

the LCCW

tecommendation Joencen

atd the Waord-of Mouth promotion, Stalf reurged that the proper treatment of Cash Back

f._::",'um}_,;\ v that

AT&T Lowsan

aposedd by Siafl n s PostHeanong Br

led s

Oppostion Memorandum 0 Lreeptions of Resellers and sttt on July 23 2011 AT&ET

Lowsina suppered the Proposed Recommendaton, reguesting it be ssued as the

nmendation, After ¢conuderation of these fihings, the admimstanve Lo jadge ssued o
Final Reconunendation on August 18, 2001

At the September 7, 2000 Business and Execitive session

¢ Commisstoners voted o

awnd this matter back 1o the .

ideration of the caleulation

minstrative faw dge Lar Turther

methadology e be applicd (o cash bick promotions !

In accordance with the Commission’s order, the adimmstratn e Law judge feopened the

cone for submission of post-heating boels and oral arguments. After argument was heard on

November ) 2001 and aller considering exasting record anoaccordunce with the Remand

Order, o Final Reeommendation of the Admuoostratisve Law Judge AL o Remand was

20 I addigsses the caleslation methodedogy o be appled v cash back

psaied on Apnb 1L

5 Sy
by, il

e Faal Recomiwendanen an Bemand sas comsadered ot the Apn

Commussion Hosiness and Fxecunive Session On motion ol Commissoner Skomnetta, seconded

by Commisaioner Preld, and snanmmousty adopted, the Compnission voted G aoeept the AL

Kecommendation as follows [ theg when ATRT extends cashiback o als retald

bty tor inee than iy ks

oftal Cites shadf be v

e S 0 M B Hommand P v aopian®

9]

o))
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j Resellers at the wholesale discount. A Reseller that tequests i telecommunications seevice 1s o
he billed the standard wholesale puce of the service Thin equals the stiodard retal price of the

service discounted by the resale discount tate extablished by tus Comnussion The Commussion

vis previously established the resale discount rate a5 20 729% When the Reseller requesis a valud
cashbuck promotcnal credil, the Reseller receves a bl creditin the amount of the fagce value of
the retail cashback beneht discounted by the resale discount rate of 20072% 0 20 Thar ol the
Resellers are enntled o receive a premotenal credit for the LOCW, the Resellers we enttled o
aocredit of the LOCOW. less the apphicable resale discount rate Vi That word sl-mouth
promations are not a “leleconmunications service’” The word-ol-mouth promoton s the reselt
of AT&ET s marketing referral program and s nat subject 1o resale

Jurisdiction and Applicable Law

The Commussion holds browd power, purseant 1o the Louisiana Constiution amd statutes,

to rezulate elephone utihties and adopt reasonable and qust rules, regulations, and orders

alfechng Ielecommunicabions seevices Soath Conteal Bell Tel Co oo Lowerstang Public Service

Ceommixsiony, 352 50, 2d 999 (La 1947

Artcle 1V, Section 21 of the Louistenag Consttution of 1974 provides. in pertinent part,
that.

The Comnmussion shall regulate allt common carners and pubhe uihities and have

sieh other regulatory authonry as provided by w0 shall adopr and enforce

reasonable roles, repulations, and procedures recessary for the discharge of ity

duties and perform other duties as provided by law
Lowsiana Revised Statutes 43 1163, et seq , simarly provide that the Cornrrnssian shall exercise
Al necessary power and authoriy over telephone utiities and shall acopt all reasonable and just
rules, regulations and orders affectng or connected wath the service and operaton of such
business

Pursuant to s authenty, the Commission has issaed Orders addressing spectlic apecis

of lelecoimmunicalions seivices Sevuon LI BS of the Comassion’s Local Competitnom

Repulations prinvades

Nt ey et wien are thosse onteredd Bar oy s cr ess o it suhyect

e nmdatony resale Proupotoes that e ollered fon mnre than ety o910 s

rinst be made avarlable tor resale, ot the commisswn extablishied discount, with

era promatioral rate obbuned o

e express restricton that TSP shatl only ol
e HLEC tor resale ta those customers who would quality for the promotion i

they recenved ot Jrrectly from the ILLC
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Federal Telecommuncdtioms Act of 1996, Pub, L. Noo FO4 104, 11D Star 56 (eodified s

amended i scanered secnons al 18 and 47 USC secnion 281 e sed) regulates local wlephane

marseis and anpases obligattons on Incumbent Local Exchange Carriers U 1LECS™ 100 foster

compettion, meludimg regquirements Tor TLECS 10 share thewr petworks wath competitars

Pursuant to 47 USC § 25 Howdn AL TLECS have a Juty,

o offer for resale ar wholesale rates any telecommunications service thai the

carrter provides at retal to subsernbers who are nat elecommunicanons carriers

The wholesale price at which these services are 10 be provided s the retal e less
avorded costs, pursvant w A7 USC § 2520y 1 This duty applies 1o promutional offerings of
telecommunicutinns services as swell ds to standard o0 offenngs, except i the promouen s
provided shartterm. This excludes rates that ure i elfect for no more than 90 days and that are
not used 10 evade the wholesale rate abhgation. 47 CFR § 51 613ai(2)  The Commission has
established that avorded cost toe wholesale discoonty ar 200725 an Oedee 1222020, amd ot has
been contmuousiy applied

STIPUITATIONS FOR CONSQLIDATED PHASE
In accordanve wiits the Lot Maton on Procedural Schedule submutted in these Dockets

on June 16, 2000, BellSouth Telecommumications, Ine, dfor AT&T Southeast Iba ATET

Lowsuna ("AT&T Lovtaana ) und cach ol the Respondents i the abovesreferenced Dockets
teollectively the “Paries”™y respectinlly subumit the following Stpulations for use in resolving the
issues presentzd 1o the Consohdated Phase ol these Dockets

I. Introduction

Fhe Parties agree that o the Consolidated Phase of these dockets ity netther practical

e aevesary eotdennly the rerms and comdimons of each and every retal promonaned ofi

that way be imphciared by e vanaes pleadings i these Dockets, and the Parties bave nat

atterpted 1odoso i these Stpulanions Instead. the Parties subit the stipualations i Section 1l
i i i

A RHRINTRIE LY

hebow fo 2ive the Conmitisaen a general descripuot ot fhe (opiese
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process for AT&T'S retanl custoenens and its wholesale customen 10 reguest o promotional
offering The Parties respectlully ask the Commission o address the issues i the Consoliduted
Phase bused on these stipulations and the representative tvpes of promotions and processes
included heren

In addressing the spectiic offenngs in the Comsahdated Phase. the Parties agree 1o the
following:

hl

1. Cashiback and LECW idescribed .t page 2. paagraphs 2000 and Zici,

pectively, of the

Joint Motion on Proceduoral Issues). As to these offerings, the Parties ask the Commission in this
Consolidated Phase to assume that the Parties agree that a Respondent is entitleg 10 receive o
promotional credit and that the only dispute is the amount of the credit 1w winch the

2 i
Respondents are entitled.

h. Word-of-Mouth (descrihed at page 2, parsgraph 2(b) of the Joint Mouon on Procedural
lssues) As tothis offering, the Parties ask that the Commission muke an imbal deternimation as
to whether the word-ol-mouth reterral reward progruan described heremn s subjedt 1o the resale
abligutions of the federal Telecommunications Act of (995 and other applicable faw  If the
Commission determines thal the referral award program described herein is subject 1o
such resale obligations, the Parmes ask that the Comumiussion funther assume that the Parties
agree that a Respondent is ennitled 10 recerve o promotional credit and that the only dispute is

the amount of the credit to which the Respondents are entiled

In reaching the Stipulations below e the Consolidated Phase, no Party waives any of is
aghts to, dlter the Commission has ssued an erder resolving the tssues i the Consolidated
Phase, present evidence and arguients regarding cach and every retal promotona oifermg that
may be impheated by the vanous pleadings i these Dockets, including how amd whether credai

sequests have been processed and credis isted by ATRT to any Respondent and whether 3

given Resposdent s enttled trecerve aogiven aiount ol promotiondd cre

Lated Phase, o

Sundarly, the Parties apree that an thie Consal vomether practwal not

weany Respondents” requested promionecnal credus, o

eanary twoaddiess the facts specthic

e Comuntessien to decnde

AT processing of those credits Inorder o provide cantext 1

wibveces ot A TR kg

S 1l Al

thenied promotonal crendi g

Al terng s are e

wnl s el bl sl S b W il bdrirss so i B Bty
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the issoes presented o the Conschdated Phase. however, the parties subnut the supulations in
Secpons [ and IV below  In reacning these Stpulations i the Consoludated Phuase, no Panty
waives any of s rightss after the Commssion has ssued s order resobving the ssues e the
Consolidated Phase, 1o present additional evadence and arguments as tooretil and wholesale

reguests tor any ottenmgs that e being on have been processed

11. Representative Description of Promotions

a. Cashback Offerings
Attachment A 1o these Supulations are representanve deserpuons of  varous

Cushiback  (cermyps Attachment B0 these Stpulations are  represeatatve

descnptions of retal services and prces that are the subject ol these representative
i i i

Cashback Oftermegs, and  the  parties stipulate  that additional  representative

descnipuons of eral services and prices that are the subyect of these ropresentative
t ] |

Cushback Otfernings ire avadable at

Wy i

LT
Lzt i pad?

b, Word-of-Mouth (Mferings

20 Antachment O o these Supulations s a representstive description of o “"Waord-ol-

Now

"Refersal Otfenng

c. LOCCW Offerings

-l

Astachment 1 1o these Stpulations are representative descriptions o various LCCW
Otterings  Attachment B te these Stipulations are representative descriptions of the
ol sCrvaces and prices that are the subpect of (hese represenbative LOCCW

Otferngs, and 1he

ws stpubate that addinenal representanive desenptions of

refuid services and prices that are the sabiect of these representative LOOW tHerinps

e aevaiiebrle gt

| FRT TR Tl ety PRy J VS (R ST Tl e 1]

[AMH S RS | [HI she b W00 |

PN S T il ! UEoe

L AT T s Provedure Tor Processing a Retail Reguest for o Promotional OfTering
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AT&T retad customer then requests the nenelits of the cashback pramonon either
on-hine or by mailing i a form within the allowable nime penod s desenibed i the
termy and conditions ul the parucular promotion. I the retail customer meets the
qualifications of the promotional offering, AT&T mads a check. gift card, or other
tem tas descnbed n the promotuonal offering) o the retinl customer’s hilling
address. This process is turther deseribed by AT&T in “frequently asked guestnons”
found w hinpadrewardeenter.at com/FAQ uspy - Adachment E 1o these Supulations
1x g copy of this description

S, AL the time an ATET retnl customer requests o "LOCW™ promotona) olfering, an
AT&T retnl representanve determunes whether the reta! customer meets all
yualtheanons of the oltenng, 1 the retail customer meets those quabifications. the
e connecton charge s wuved.

6 I an exasting AT&T retnl customer refers a potential customer o AT&ET and the
petenual customer arders servicersy that qualify tor the "Word-ol-Mouth™ Referrul
Offening, the AT&T custoner referring the new customer w AT&T may be entitled
[t} o referral benelit I order o process the reguest for the beneln, the refetning
AT&ET retnl costomer tequests the benelits of the promotion on-hne by: (1)
registening in the program, () nomimting 2 potential customer before that custeme
orders qualifying servicetsy trom ATET and (3) atter the potenuial customer orders
quahTying servicers) rom AT&ET, providing that customer’s account iformation 1o
AT&T online.  If the relernng retail custemer meets the quahificanons of the
promutional offering, AT&ET muds & gilt card or other stem (as descnibed in the
promational offering) o that retnl customer’s billing addiess. The AT&ET el

custamer that refers o potential customear as set forth ahove s billed the standarnd

retail Price Lo the relecommunie ations servages be or e purchases from A T&T

IV, AT&Ts Procedure for Processing a Wholesale Request for o Promotional

OfTering

When & Respondent purchases for resale the telecampumcations semvices that aie

subject to any of the ollenings descnbed berem, ATET hiils the Respondent the

lesale rate e et rate less the 207200 resadentin resade diseount esablished

of 56
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8 Aher bewg Inlled by AT&T, the Respondent submits promotional credit requests
seeking any credits o which o behieves it s entitled pursuant 1o the offering

Y Upon recerpt of these requests, AT& T reviews them to determine whether it hehieves

the Respondent s entitled 1o the credis i reguesis To the estent AT&T deternimes

that the Respondent s entided 1o the reguesied credits, AT&T -’.”.:”j"‘ the eredits that

it beheves are due on a subseguent bl to the Respondent

For purposes of this Consolidated Phase, the Parties agree that A T& I did not ~eck

prior approval from the Comumssion regarding the methodoiogy 1t used 1o calenlae
the amount of promotenal credis o Respondents that are the sublect of the
Consohiduted Phase

Witnesses

Dre. William Taylor, an emplover of Nanonal Eeonomie Rescarcn Associates, ne

waufymg on behall of AT&T
Joseph  Giftan,  ar ecaromst wih oy consolung prachee specalizing

telecomuruntcations, testlying on behall ot the Resellers

Christapher Klein, an Associate Professor in the Economics and Pinance Department of
Muddle Tennessee State University, testilying on behal! of Resellers

Overview of Party Positions
AT&T Loutsiana's Pusitions

ATET Lowsianag uses a iwassiep process woresell o telecommuriications service (hat s
subject oo retnl cashback promenon. thy o reseller crders the requested telecommumications
service and s billed the standard wholesale prive of the service pwhicd s the standard reval pnce

of the service discountes by the 20.727%

ssate discount nne estublished by the Comoussiond,

and 120 e reseiler réquests o cashhaek promtwenal credit whoch, o ventied as svalid By AT& ]

L onsaana, WY | ST VY

ulis o the reseller recerving o bdl credin ant he Lace valite oo 1he

! vashiback desconinmted by the 2072 resade discount rake estabhished b
Compussion. The issue becames whether the 20 720 resale discount rate st be apnied o the
stancard tetad pree ot i attedted servooe L) ot o e castiback benehit o o the el
} Wantyss b pthy 3 S e B S oeein rany AL T R T R T A
e i Lid
! LEL : s B0A i " ¥
fine [ Pembeats it N0 R sapala that A 4 ' ban
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promotenal price of the service AT&T Lowstama avers it 1s correctly applying the 200727

resdie discount rate to the promotional price of the service

AT&T Lowmstng argues that the Resellers pusiion concerming LOCW i3 incorrect
because discounting the S0 retatl price by 20 72% produces a wholesale price of SO0 1t avers it is
not only the mathematcally accurate result, but also the result ervisoned by the 1996 Act. The

edd

contridhing statute provides that wholesale prces shall be ser “on the hasis of retnl rates charg

to subscribers for the telecommunicanons service reguesied. excluding the porton thereol

autribitable o leosts avorded by the TLEC]T

Concerning the word-cf mowth program, AT&T Lovisiana argues that these referrals are

marketing promotions and are not subject e resdie. Resaie obhhigations apply only 1w
Clelecommunications services” AT&T Lowisiana provedes at retal, and o marketing referral
progrim lke “word-of-tmouth” (s not even arguably 4 telecommuntestions servive. Ruather s &

markenng aetiv iy that ATET induces from s cusiomers
I'he Kesellers Pasttions

Ihe Resellers state this docket s about preserving the viability of wholesale competition
and the etficucy of tedersl pricing rules. They espouse i ther post-hearing brief at page 2

Al ssue s whether retan should be less than wholesisle = that is, whether
AT&T s retwl price for relecommunication services should ever he less than the
wholesale price wt which AT&T resells those servives w0 competitive local
exchange carners (CLEC™) such as the Resellers. Obviousiy, it should not: the
whale concept behind requiring Incumbent Local exchange Carriers (CILECs™)
like AT&T to resell their services at wholesale rutes linges on retanll rates being
greater than wholesale  rates Nevertheless, the Lowsiona Pubhie Service
Commission (“Commission™} s here confronted with the problem that AT&T s
use of “cashback™ promotons, combined with is failure w extend the tull value
of those prometions 1o the Resellers. results in et prices less than wholesale
AT&ET'S promottonal prcimg prachices are unreasonable, disenmunatory, and
contrary W the requirements and purposes of (e Federal Telecommunications Act
ol P96 1" IFTATY and the FCCs rules on resale.

The Resellers state the guestion betore the Commisston s Bow o caleulate the amount the

ttled fo when reselling services subiect o cash back TOOUW and referral -wr

word of mouth) promotiens for the maenth i whneh the pronoton s camed They argue that ne

Mher omesths e dispate Ihe FEA and lederal reguliniens st the resale e W

wlevomumueanens servees that an [ EC may charge as the rae or the teledamutic s

the matwilesale

weivt e bess avonded retnl costs, as deseninesl in secnan S ol
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for determini

s the whalesale prce s o Diest caleulate the amount of the avorded cost, then

subitract the avorded cost from the actual sales price

Resellers state that o properis determine the avoided cosl, one multiplies the resale deseount

factor times the stondardsaarited goce. This wives one the base amonnt ol the avorded cose, amd
thus the amount by which the wholesale amount should be jess then the retat] price. They argue
this s because the costs associted with the service rennmn the same, even if the price s
wemporanly changed for a particolar customer pursuant 10 a special sale or promonion. They state
that at alvo makes sense o measure the avorded costs based on the standardftantfed retanl e
necause that s how the model was ongmally designed, years prior o the mtraduction of

cashback and other prometions. The resellers state the thiee steps to finding the whelesale price

S
STEP Find the pre-promouen staadard/zanffed retal pnce

STEP 2 Fand the wvonded cost muluply the sundandfanitfed retn! price by the

wholesale Jiscount

STEP X Subtract the avonded cost from the retail sades price, which s the
standard/tantled price, or, if o promaotion apphies, the price ater applying the promation
By applying this method, they state, the wholesale price s abways the same amount less

than the retal price which, as AT& s witness acknowledged, 1s what the FCC miended

The Resellers tarther state that they are entitled to the full value of AT&T s cash back

proeotions because according 10 the FTA and pertinent FOC reg

dations, ATET s required 0
ntfer ats services [or resale “subject o the same conditions™ that AT&T otlers s own end-users
andd i Tthe e for the telecommunmcations serviee fess avorded retail cests ™ There are

scenanos where tus would result i AT&T giving credn balances 1o the Resellers

Phe LESC Siaff"s Pasition

Stalt coneludes that

qahle when 2 “cashback”

aromuotion s offered s the

el By dhe LPSC's 20 7

s O e feastommunicaiims serave kg




Casi

avonded cost Statluses the fallowing equanen. Wholesale Rate = (Retar! Rarey - (Cush backi x

Descoun)

2reredus o resellers for the WLOC promotion should be equal 1o the simount the reseller

was charged for the service, and
M werd of mouth promouons should not pe avaiable for resale

On remand, Sttt wlopts o comp

Sise posibion concerming cashhack promotions that
result i a negative price scenario Statl states that AT&T s methodoiogy results in o greate:
benefit being provided 1o s retal customers than s provided to wholesale custamers when the
effective price s negative ” “In sumple erms, AT&ET should provide the same Credit amount
reselier than [sic] o provides 10 ts retul customers, if the cash-back amaunt is greater than the
price of the service " Sl requests that the Connmission adopt the position advanced by Stalf
with respect o the correct treatiment ol “cish-back™ promotions.  In the aliernative, St
cespectlully requests considerstion o Start’s aiternative compronnse that ensures Resellers
receive equil benetits 1o those received by retul customers
Issues and Analysis

All parnies o this proceeding are o oe complimented fur their work ain narrowmg Jown the
1ssues 1o be addressed by the Commissien. The Joint Supulavon specifically requests that three
ssues be decided. Since there is no need o review any individoal promotions or offers, the
Commission, upen a review of pre-fled westimony, exhubits, testunony ehicited at the hearning and

hricts on the sssues, answers the guestions presentéed o 0 by the Parties as sucemctly as possible
i I ) )

Cashback Offerings
The Puarties have requested for the Commussion o assume that the Parties agree that

Resellers are entitled o receve a promotional credit for cashback ullenings. The Parties state the

e eredat 1o wingh the Res ithed

vodispute s the amount Sare

Resale services guist be sold at whelesale prives established by state commussions bised

vy e retand e Tess gvonded coaty TS O 2320 3 The dury 1o <@bb services e reselless

an whaolesaie prices applies to promotionid o1 Gicall O s@fvees s weli as

stammdard ol ottenngs, excepr o the promotion s provided short e ooe | ites that areom
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eflect for no more than 90 days amd that are not used 1o evinde

»owholesale rate obligation)
7 CFR Y SEOLYan s See BellSouth Telecommoncations, Ine v Saniford, 494 F 34 439 47
Cir 20073 1Sanford ™1 The cashbuck otferings in dus case are based upon 3 one-time rebate

that s applied as g credit o ATET retnd customers as well s the Resellers s not necessary

to determine wha

wth ol ime must be considered inevaluatog the prometions. AT&ET 2rants
the rebittes to iy customers il they stuy for 30 days and complete thé regquisie paperwork. The

samie time frame applics to the Rescliers

Cashbuck offerings are used to enbice custemers [0 purchase service A cashback

promotion s o redustion i the prce ol aoservice and does not result i o change o tandfed rates

in the instanee of AT&ET, 1t heped that using such enticernients wall result i costomers who

will not only purchase the seevice. bat keep it long teem “heowould be ranonal for AT&T
offer cushiback promoetons o woo customers who will stay wih the company tor only one
moath: a proper understanding ot the coenomics of a cashback promotion necessanly iooks
at a h.n.:-“ term ™ The nri:.’\:__‘_ i Ntanliord Balds that of these cishback ulﬂ.‘rmg\ are ulfered for
muore than Y0 days, the promenonil rates shall ke avarlable for resale ar the wholesale discount

These promoenions necd not be relunded to the Reselles” customiers, The Resellers are ennitled o

recerve the cashhack sncentive n the month zamed I need not be averaged over sew

ronths

A Reselier that requests o telecommunications service s 1o be halled the standard
whuolesule price af the service (Owinch s the standard retal poce of the service discounted hy the
200727 resale discount rate established by this Compussions. When the Rescller requests a valud
cashback promotional credit, the Reseller first receives a bl credit in the amount of the Lice
value of the retad castiback benetn, AT&T discounts the et cashback benchit by the 200725

resale dnwount e catabisied By the Conninsswon Rese

I oppose Uity praciice of deducting

esellery areee that the avouded cosis e

the resade discount wate Trion the cashbuck bene

wihtlesade diseount percentage ol 20 7% )

st bt cLogld el ne applied e stamdaed

ioresuits oo gredit to ATRT s retal costomierns, o

ahang tlis

o Resellers

s b P e spuaten where

wetee it o bodesode tomt gl ovs e oss Hhas resnld
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Avorded costs are calculated as @ percentage of the retul price. This amount 1s then
deducted from the retal price. It is a basic mathematical equation Thus, avoided costs vary
with the retl price. As the retnl price increascs. so does the amount attributable 1o the avorded
conts. Accordingly. the lower the reanl price. the lower the amount of the avaided costs
AT&T's method of calculation is correct. Although this theory does not embrace the calculation
methods proposed by the Resellers or Staff, this result is consistent with the FCC's Local

Competition Order and the arders of this Commission,

Example 1, with no promational discount, the following calculation would nppl)‘:”

AT&T Standard Retail Price 30
Fstimated Avorded Costs = Stundard Retadl Price x 20% (530 x 207 = $6) 56
Wholesule Price (Standind Retanl Prwce minus BEsomated Avonded Costsl $30 Se = S

Therefore, the Resellers pay $24 for the services purchased from AT&T,

Example 2, with a $10 promotionsl discount tlasting over 90 days), the following

caleulation would apply:

Standard Retal Price $30
Minus 310 promottoni discoum + $10
Net or Effective Rewul price $20
Estimated Avoided Costs = Standard Retail Price x 200 (%20 x 200 = 84) 54

Wholesale Price (Net or Effectuve Retil Price nunus Estmated Avoided Costs)

$20-54 = 516
Therefore, the Resellers pay $16 for the services purchased from AT&T.

Example 3, with a 350 promotional discount (lasting over 90 days), the following

caleutation would apply:

Standard Retan Price S5
Minus $50 promation S-31

Nevor Effecine Renl price S-20
A hypothetcal 2005 wnoilesal ¢ lmmng SOrcC B s Sl N iR frorparse s it i i gl ease

b

Mage 11
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titven (he scenario in Example 5 how moech do the Resellers pay or recenve, under these

21l parties are noagreement s o the calculation of the Reseffers’

crrcumstanees ! lap;
wholesale pricen Examples |and 20 1 is when the cashback promation results in a credit to the
ATET retanl customer that disputes abont how o caleulate the Resellers price tor credit) arise
hetween the parties. This topie 15 i dispute in many venues. I this cuse alone, numerous bricts,
extensive testimony, charts and caleulations huve been submitted 1o the Commission concerning
how fo haondle this specific situation. AT& T, the Resellers and Staff have each proposed

solutions and ail are dulerent,
AT&T s approach:

AT&T's wholesale price to Resellers 24

Total cashback [cashback offer less estimated avorded costs 330 < 2007 10
Net ameunt pad Sel)
The Resellers approach
AT&ET s wholesule price to Resellers §24
Total cashbuck [cushback equads promotional offer 1o retnl customers| 150)
Net amount paid S(26)
Suaff"s Compramise Appreach
Standard Hetal Price S
Minus 350 promation 550
Nt amount pad %20

ATET contends that St s Toonula s awed because 1 sdds the avorded cost estinite

therelore inereases

AT T 1o give reseliers o hugh creda which

rather than subtracting i, causing
the expense ol the promoton o AT&ET ATXT postelines thar by making wamone expensine fur

AT&T 1w offer these promotons, Stll’s proposed new Jormula would discourage these pro-

1 (13}

catnpeliive promaotions that are henelictal 1o consmmers in Lowmstana,”™ AT&T claims tha the

formuli Stall proposes s an approach that was oot addressed af the heanmy. The Resellers aver

that the Staft s proposal swas o nos Fhe Recelers urce that dhe funaoba 15 the sami as

[ I I | | Wit T Dbl e hegins by Heasilen Wonnesa Me
ey t AI&TD page

ter nd A
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Toseph Ghllan and illusiated on Reseller Exhibug #30 AT&T conptends that the formada it uses 1s
the long standing fundamental formula Stadl supparts in all other crrcamistances. Stall correctly

pusits this as an alternative method of calculanon.

The Resellers argue that they should receve the Tull-value ol the cash-back promotion
13307 Resellers also wver that the value of the promotion should ao be reduced by ine
wholesale discount rate applied to resale of regolar services. In s example, 1or cach elinible
rebate, the Resellers want AT&T 1o provide the servive Tor the Resellers' customer (a value ol
824) and pay the Reseller 8260 This would make the Wholesale Price $-26, or 36 less than the

net o effective retatl price. The Resellers argue that wholesile must slways be less than retin)

In sther words, the AT&T retad custemer who gualitied for the $30 cashback promotion
would pay the standard retil pove of $300 Then, upon ATET's sansfacton it the rewail
customer qualified for the cashback promotion, the retail customer would receive a credit of 350,
so that particular reta] castemer would erfectuvely receive the service for lree that month and get

the cquivalent of $20 haek from AT&ET This results g aet or effective retal price of $-20

The Rescllers are asking the Commussion 1o require ATET provide the same $30 cash
hack promoton o them and not jeduce that $30 by ahe whaolesale discount. 10 as Resellers
position that this 15 necessary 1o ensure that whelesale s abways fess than retnl. The Resellers
want the 350 cush back promoton deducted from the wholesale price of $20 This necessanly
results i o Uneganse” poice. For example: An AT&T revs! customer would pay the Standard

eta] Price ol 320 and recerve S50 tam ATET g cashback promotion, as outhned o the

preceding paragraph This results o the ATRT costomer being issued o credit that results i a
credit totheir account of $20

e Reseilers” argument vields the Tollowang resulr

Standard Retnd Price

Estimated Avorded Costs = 3tandud Retat] Proge

Whaleaule 1'ice (Sundard Retal Promotional Proce joanus Bxtmated Svorded O

Netor Effeenve Rennl Price with a $30 cashback promaotion




Case 9:13-cv-80766-DMM  Document 28-6 Entered on FLSD Docket 02/11/2014 P

Fhe Resellers would recerve a credit from AT&ET of S26, thus making the net effective retl
prive -$26. The Resellers urge that this 1s the comect apphication because it provides them with o
lower price thun AT&T s rerail costomers. or “wholesale must alwass be less than retal Ihis
s ot always the vose There are certiiniy tines during hinuted promotions where the wholesale

Prce |8 greaker than the ret

I price and this s permissible. The Resellers are pot entitled 1o the
entire rebate because they will receive a reambursement that 1s greaster than the price they pad {or
the service, The Resellers do not pay the net or elfecuve retail price. They puy less because the

percentage atirthutable to the avorded costs 1s deducted from the price AT&T charges Resellers.

Il the samie scenario were applicd 1o “positive” numbers yvou would have the following:
Standard Retml Price 15 $1H), AT&T provides a $50 cashback promotion and the retwl customer
winds up paying $50 for the service. The Rescllers would only pay $40 for the same service.

Is the 20.72% resale discount rate to be applied to the standard retail price of the aifected
service atid not o the cashbuack benetit or to the retnl promotional price of the service?
Currently, wnen the Reseller requests a valid cashback promontional credit, the Reseller receives
a il credit o the amonnt of the face value ol the rernl cashbuck benelit, dincounted by the
resale discount rate of 20.72%  AT&T argues that this is the correer caleulution: applying the
H.72% resale discount rate o the promotional price of the service.  We have thoroughly
reviewed AT&T s, the Resellers' and Staff's proposals and concur with AT&T s calculanon, To
do ptherwise resoits in the Resellers being piid 1o 1ake service from AT&T. The Resellers
shiould be entitled o no more credn for the cash-back component than i1 would be entitled 10 1

AT&T had simply reduced the retail price of the affected service by the same amount,

This Comnmission Ninds that when AT&T extends cashbuck offerings w s retarl
customers tor more thun 90 duys. the pramouenal rates shall be avaludle tor resale 1o the
{esellers. The Reselier requesting o telecommunications service is 1o be billed the standard

als the net or

dard wholesile price of the servic2 eg

wholesale price of the service. The star

etfective retwl price of the service discounted by the resale discount rite previvusly establis

by this Commussion as 20

age 38
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Waiver of Line Connection Charge

e Parties have stupulated t

i the Resellers are entitled (o receive o promotional credit

10 which the Resellers are

for the LCCW and that the only dispule 15 the emount of the cre
entitled. An AT&T retanl customer normally meurs a charge tor the hne connection As a result
of the LECCW, the retal cusiomer is charged nathing, The Rescllers are charged the ane

connection charge at the applicable wholesale discount 11 the Resellers qualify for the LCCW,

they are then credited hack the amount imtially charged.  For example. 1f the hine connecuon
charge s S50, the retnl customer iy charged S50, However, if the LOCW s granted the retail
customer pays nothing  The wmount that the Resellers are entitled to s the hine connection
charge. less the applicable wholesale discount. Using 20% (for ease of calculationt as the
apphicable wholesale discount, the Resellers will pay S40 The Rescllers ure entitled 1o a credt
of the amount pad, namely 540, Under the Reseller’s proposal, the LCCW would amount 10 a
rehate and thus the full amount, prior w the appheation of the wholesale discount, muat be
credited o the Reseller. We agree with Still™s zonclusion that the application espoused hy the
Resellers can result i o sitwation where AT&T pavs the Resellers (o connect 115 customers
Accordingly, the proper method for applying the waiver of the line connection churge 15 1o

provide a credit to Resetlers equal 1o the amount previously charged 1o the Resellers

Word uf Mouth Promotion

The Pamies usk that the Commussion make an nitial detertnation as o whether the
word-of-mouth referral reward program Jdesenibed herein s subject 1o the resale obliganions of
the federal Telecommunmcanans Act ol 1996 and other applicable law. They propose that if the
Comnussion determmines that the retennal award progrom 15 subject wosuch resale obligatons, that

the Commussion assume the Pames e 4 Resellor 15

¢ promononal credit
and dewernine the arsount of the credit to wimch (e Reselters are entitied

Phe Commison agrees with the posiiony of Stall and ATaT Lovisnar thie wond-cot-
OUIN 38 g pramanon that s not subject oo resale Reno! costamess o ATE T can redenve
promononal benetits such ds cash or it cards under word-ofmouth promations, The retal

customers, who choose o participate i sind program, convinee friemds and Lamily members whe

we nobvatrently retol costemers of AT& T o purchuse particalan services The retal castuiners
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recetve  the  cash  or  near-cash  olferines I'his  word-ut-mouth referral s ol 2

“telecommunications service”™ ATET provides at retwl s the result of AT& s markeling
referral progrim and should not be subsect o resale

In accordance with the conclusions reached in this consolidated docker,

I'T 1S HEREBY ORDERED that when AT&T extends vashback offerings 1o its retail
customers for more thar 90 days, the prometional rates shall be availuble for resale 10 the

Resell

ilers at the whelesale discount A Reseller that requests a telecommunications service is o

be tiiled the standard wholesale price of the senvice. This equals the standard retail price of the
service discounted by the resale discount rate established by this Commission. The Comenission
0

has previously established the resale discount rate as 20 72%. When the Reseller requests a valid

cashback promotonal eredit, the Reselier recerves a bill eredit in the amount of the face value of

the retal cashback henefit, discounted by the resale discount rute ol 20.72%.
ITIS FURTHER ORDERED that o the Resellers are entitied to receive a promouonal
credit for the LCCW, the Resellers are entitled to a credit of the LCCW, less the apphcable

resaie Jdiscount rate.

I'T IS FURTHER ORDERED that word-of-mouth prometions are not a
“elecommunications service™.  The word-of~mouth promotion s the result of AT&T's

marketing referral program and is not subject 1o resale,

BY ORDER OF THE COMMISSION
BATON ROUGE, LOUISIANA
Moy 75, 2612 /S/ FOSTER L. CAMPBELL
DISTRICT V
CHAIRMAN FOSTER L. CAMPBELL

SESAMES M. FTELD
DISTRICTE 1]
VICE CHAIRMAN JAMES M. FIELD

S ERICE SKRMETTA
DISTRICT [
COMDMISSIONER ERIC F. SKRMETTA

S LAMBERT C BOISSIERE

DINTRICT 111
;ﬁ i COMMISSTONER LAMBERT C, BOISSIERE, 111
L/ - --"- —
FVE KAHAO GONZALEZ
SFCRETARY SACLYDE C HOLLOWAY o

IMSTRICT Iy
COMMISSIONER CLYDE COHHOLLOMWAN




Case 9:13-cvEaI64-DMY-(IDBEERESI Eheuntaiemt anIEd HO/I8ICket BAGELL26141 Page 41 of 56

F’:"-‘l.' Yaa pie

L RS o 5
) A | O TR

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS  2013HAR 26 Py 3: 38
AUSTIN DIVISION -

L

||.'..:'. . \\
NEXUS COMMUNICATIONS, INC.. C}L—)
Plaintiff,
VS Case No. A-12-CA-555-SS

CHAIRMAN DONNA L. NELSON, KENNETH W,

ANDERSON, JR., ROLANDO PABLOS, and

SOUTHWESTERNBELL TELEPHONE COMPANY,
Defendants.

ORDER

Before the Court are Nexus Communications, Inc.'s Abbreviated Initial Brief and Motion for
Summary Judgment, filed January 2, 2013 [#23]; Nexus Communications, Inc.'s Expanded Initial
Brief and Mation for Summary Judgment, filed January 2, 2013 [#24]; AT&T Texas' Response to
Nexus' Initial Brief and Motion for Judgment, filed January 31, 2013 (#28]; The Commissioners of
the Public Utility Commission of Texas' Cross-Motion for Summary Judgment and Response to
Nexus Communications, Inc.'s Expanded Initial Brief and Motion for Summary Judgment, filed
January 31, 2013 [#29]; and Nexus Communications, Inc.'s Reply Brief on Motion for Summary
Judgment, filed March 1, 2013 [#30]. The Court conducled a hearing on the matters on March 20,
2013. Having considered the motions, responsive pleadings, the case file as a whole and the
applicable law, the Court enters the following opinion and orders.

. BACKGROUND

Nexus Communications, Inc. ("Nexus”) brings this action against the Commissioners of the
Public Utility Commission of Texas ("PUCT"), specifically Chairman Donna L. Nelson, Kenneth W.
Anderson, Jr. and Rolando Pablos. Southwestern Bell Telephone Company d/b/a AT&T Texas
("AT&T Texas") was granted permission to intervene as the real party in interest. Nexus seeks

declaratory and injunctive relief from the April 5, 2012 order of the PUCT granting AT&T Texas'
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motion for summary decision and dismissing Nexus' claims as well as the June 14, 2012 denying
Nexus' motion for reconsideration of the April 2012 order. Atissue is the legality of prices charged
by AT&T Texas to Nexus under provisions of the Telecommunications Act of 1596, Texas stale law
and their contractual agreement, A brief review of the historical backdrop of this action will more
properly set the stage for the specifics of the dispute.

A. Telecommunications Act of 1996

The Telecommunications Act of 1996 (“the Act") was enacted "to promote competition and
reduce regulation in order to secure lower prices and higher quality services for American
telecommunications consumers and encourage the rapid deployment of new telecommunications
technologies.” Telecommunications Act of 1996, Preamble, Pub. L. No. 104-404, 110 Stat. 56
(1996). To achieve its goals, the Act divides various responsibilities between states and the federal
government, “enlist(ing] the aid of state public utility commissions to ensure that local competition
was implemented fairly and with due regard to the local conditions.” Global Naps, Inc. v. Mass.
Dep't of Telecomms. & Energy, 427 F.3d 34, 46 (1st Cir. 2005).

Prior to the Act, local telephone monopolies, also known as incumbent local exchange
carriers ("ILECs"), controlled the physical networks necessary to provide telecommunications
service. The Act directed creation of a system of compulsory licenses from the ILECs to would-be
competitors or competitive local exchange carriers (“CLECs"). The compulsory licenses are known
as “interconnection agreements,” or ‘ICAs.” In perlinent part, the Act requires ILECs to “offer for
resale at wholesale rates any telecommunications service that the carrier provides at retail to
subscribers who are not telecommunications carriers.” 47 U.S.C. § 251(c)(4)(A). This provision
allows CLECs to establish a market presence by reselling the ILECs' telecommunications services

without building their own physical infrastructure.
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“For the purposes of section 251(c)(4), a State commission shall determine wholesale rates
on the basis of retail rates charged to subscribers for the telecommunications service requested,
excluding the portion thereof attributable to any marketing, billing, collection, and other costs that
will be avoided by the local exchange carrier.” Id. § 252(d)(3). Simply put, the wholesale rate
consists of the retail rate, less whatever costs an ILEC will save by selling the services in bulk to
a CLEC. See 47 C.F.R. § 51.607 (wholesale rate shall equal rate for telecommunications service,
less avoided retail costs). In addition, an ILEC must pass along any promotional rate of services
to a CLEC unless the promotion is short-term, defined as lasting less than ninety days. /d. §
51.613(a)(ii). Parties are specifically permitted by the Act to negotiate an ICA “without regard to
the standards set forth in subsections (b) and (c) of section 251." 47 U.S.C. § 252(a)(1); see also
Budget Prepay, Inc. v. AT&T Corp., 605 F.3d 273, 276 (5th Cir. 2010) (ILEC and CLEC have ability
to negotiate around substantive requirements of resale and interconnection provisions in the Act).
The Public Utility Regulatory Act (“PURA") grants authority to the PUCT to regulate the
telecommunications industry in Texas. TeX. UTIL.CODE ANN. § 52.002. PURA generally tracks the
competitive provisions set forth in the Act. /d. §§ 52.001-65.252.

B. The Parties’ Dispute'

AT&T Texas is an ILEC and Nexus is a CLEC. They are parties to an ICA (“the ICA") last
amended in June 2008 under which AT&T Texas sold telecommunications services to Nexus at
wholesale rates. Pursuant to FCC regulations, the PUCT in a 1996 arbitration established a single
uniform discount rate of 21.6% for determining wholesale prices. In other words, if the retail rate
is $100, an ILEC would provide the same service to a CLEC at a wholesale rate of $78.40. The
ICA specifically incorporates this rate by providing that AT&T Texas will make services available

to Nexus for resale “at the wholesale discount rate ordered by the State Commission.”

' As the facts underlying this matter are undisputed. the Courl finds citalions to the record largely unnecessary.

3
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During 2008 and 2009 AT&T Texas offered two cash back promotions. Each promotion
entitled qualifying retail users to receive $50 cash back. AT&T Texas treated the promaotion as a
$50 reductionin the retail price, and calculated the promotional credits due to Nexus by subtracting
the 21.6% wholesale discount percentage from the $50 face amount of the promotion, resulting in
a cash back credit amount of $39.20. Nexus, in turn, claimed it was due promotional credits in the
full $50 retail face amount of the promotion.

Nexus filed a complaint with the PUCT challenging AT&T Texas' method of calculating
promotional credits, asserting Nexus should receive the full $50 face amount of the promotions.
The matter was referred to the PUCT's arbitrators. The arbitrators ordered the parties to file
simultaneous motions for summary decision addressing a single threshold legal question: “Does
AT&T Texas' method for calculating cashback promotional offerings available for resale comply
with all applicable federal and state law and the terms of the parties’ interconnection agreement?”

The arbitrators ruled “AT&T Texas' method for calculating cash back promotional offerings
available for resale complies with applicable federal and state law and the terms of the parties’
interconnection agreement.” On April 5, 2012, the PUCT entered an order granting AT&T's motion
for summary decision “for the reasons contained in that motion and AT&T Texas' supporting
documentation.” Nexus filed a motion for reconsideration. The motion was denied by the PUCT
by order dated June 14, 2012. Nexus then filed this action, appealing the PUCT's order.

Nexus and the PUCT have filed cross motions for summary judgment. AT&T Texas has
filed a response to Nexus' motion. The Court conducted a hearing on the matters on March 20,
2013. The matters are now ripe for determination.

Il. STANDARD OF REVIEW
The Act grants statle commissions, including the PUCT, power both to approve and to

interpret and enforce ICAs. Sw. Bell Tel. Co. v. Pub. Util. Comm’n of Tex., 208 F.3d 475, 480 (5th
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Cir. 2000). “In any case in which a State commission makes a determination [regarding an ICA],
any party aggrieved by such determination may bring an action in an appropriate Federal district
court to determine whether the agreement or statement meels the requirements of” the Act. 47
U.S.C. § 252(e)(6). The district court reviews the orders of a state commission to determine
whether an ICA comports with federal law and can review the state commission's interpretation and
enforcement of the ICA. /d. at 482. In such an appellate posture, a district court reviews de novo
a state commission's determination of whether an ICA comports with the requirements of the Act,
and reviews "all other issues" determined by the state commission under an arbitrary and
capricious standard. Budget Prepay, Inc. v. AT&T Corp., 605 F.3d 273, 276 (5Sth Cir. 2010).
lll. ANALYSIS

Although presented as numerous sub-arguments, the core of Nexus' challenge to the
decision of the PUCT is that the decision violates a single immutable principle enshrined in the Act,
PURA and the ICA. Namely, Nexus contends all applicable authority requires that the wholesale
rate be lower than the retail rate. Nexus maintains, because the result of AT&T Texas' method for
calculating the credit due Nexus from the $50 cash back promotion results in a wholesale rate
higher than the retail rate, the method must be contrary to law and the ICA. Nexus concludes any
other result would violate the competitive purposes and policies of the governing legal authorities.

In support, Nexus first points out the Act, and accompanying regulations, speak in terms
of setting the wholesale rate by reducing the retail rate by avoided costs. See 47 U.S.C. §
252(d)(3) (wholesale prices for lelecommunication services are to be determined on the basis of
retail rates excluding portion for marketing and other costs that will be avoided); 47 C.F.R. § 51.607
(wholesale rate ILEC may charge for telecommunications service pravided for resale “shall equal
the rate for the telecommunications service, less avoided retail costs"). Texas statutes, codified

in PURA, generally require provision of telecommunication services to a CLEC for resale on “terms
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that are no less favorable” than the terms provided a retail customer of the LEC. Tex. UTIL. CODE
ANN. § 60.042(c). PURA further specifically requires, for promotions lasting longer than ninety
days, that the telecommunications service be provided to the CLEC “at a rate reflecting the
avoided-cost discount, if any, from the promotional rate.” /d. The parties’ ICA also tracks this
language, requiring AT&T Texas to provide "services available at the avoided cost discount from
the promotional rate” for promotions of more than ninety days. (AT&T Texas Resp. Ex. C 1 3.2).

Similarly, the FCC's Local Competition Order® addresses calculation of wholesale rates at
a percentage below relail rates. See Local Competition Order § 910 (adopting default range
permitling state commission “to select a reasonable default wholesale rate between 17 and 25
percent below retail rate levels"). In discussing promotions, the Local Competition QOrder
specifically refers to a discount to be taken. See /d. f 950 (establishing presumption that
promaotional prices offered for 90 days or less “need not be offered at a discount to resellers” but
lengthier promotional offerings “must be offered for resale at wholesale rates” in order to "preclude
the potential for abuse of promotional discounts”). See also /d. | 948 (reiterating wholesale
requirement applies to promotional price discounts).

Nexus also contends the principle that wholesale rates must always be below retail rates
is key to the leading appellate case on promotions, BellSouth Telecommunications, Inc. v. Sanford,
494 F.3d 439 (4th Cir. 2007). Specifically, the Fourth Circuit held promotional offers involving gift
cards, checks, coupons for checks and similarincentives which extended for more than ninety days

created a “promotional retail rate” which effectively “changles] the actual retail rate to which a

2 Congress direcled the FCC to establish rules lo achieve the local compelition goals of the Act within six
months of the Act's enactment. . The result was an order referred to as the Local Competition Order. In re Implementation
of Local Compelition Provisions in the Telecorniunications Act of 1996, 11 FCC Rcd. 15499, 15605, 1202 (1996). The
provisions of the Local Competition Order were largely affirmed by the Supreme Court. Texas Office of Pub. Ulil.
Counsel v. F.C.C., 183 F.3d 393, 407 n.4 (5th Cir. 1999} (citing AT & T v. lowa Ulils. Bd., 525 U.S. 366, 119 S. Ct. 721
(1999)).
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wholesale requirement or discount must be applied.” Sanford, 494 F.3d at 442. The court found
failing to account for promotional credits "would obviously impede competition." [d. at 451.

Undoubtedly, Nexus is correct in asserting the common-sense interpretation of terms
setting a wholesale rate as a “discount from" or “less avoided retail costs” in relation to the retail
rate would result in a wholesale rate which is below that of the retail rate. However, in viewing the
statutes, regulations and case law it is key to note the authorities solely address the wholesale rate
as the result of a calculation. That is, calculation of a wholesale rate requires calculation first of
the retail rate, followed by application of the discount percentage. Although Nexus is correct that
the implication of the authorities is that the wholesale rate will be below the retail rate, no authority
unequivocally states that proposition. Rather, the authorities simply dictate the proper method for
calculating the wholesale rate.

Moreover, as AT&T Texas argues, the simple response to Nexus' argument that the
relevant legal authorities require the wholesale rate be less than the retail rate is that the Act itself
specifically provides that the value of short-term promotions, those lasting less than ninety days,
da not have to be passed along to CLECs. In such situations, the wholesale rate thus may well be,
and generally will be, higher than the retail rate. Accordingly, Nexus' argument that wholesale must
always be less than retail as an absolule fails for this reason alone.

In addition, Nexus' argument runs clearly counter to the Sanford, the decision all parties
treat as the seminal authority on this issue. As set forth above, the courtin Sanford held monetary
incenlives such as gift cards, checks or coupons for checks were the type of long-term promotions
which musl be passed along to CLECs under the Act. Sanford, 494 F.3d at 442. The specific
example used by the court in approving the decision of the North Carolina Utilities Commission was
as follows:

Suppose BellSouth offers its subscribers residential telephone service for $20 per

month. Assuming a 20% discount for avoided costs, BellSouth must resell this
service to competitive LECs for $16 per month, enabling the competitive LEC to

7
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compete with BellSouth's $20 retail fee. Now suppose that BellSouth offers its

subscribers telephone service for $120 per month, but sends the customer a

coupon for a monthly rebate check for $100. According to the NC Commission’s

orders, the appropriate wholesale rate is still $16, because that is the net price paid

by the retail customer ($20), less the wholesale discount (20%).
fd. at 450, Under Sanford it is clear that the retail rate in a cash back situation is the standard retail
rate less the cash back. The discount percentage is then applied to calculate the wholesale rate.
In other words, a CLEC is entitled to receive the effect of the cash back on the retail rate, but not
the cash back itself. See Sanford, 494 F.3d at 443-44 (although value of promotion must be
factored into retail rate for purposes of determining wholesale rate, promotion itself need not be
provided to would-be compelitors; rather, price lowering impact of promotion on retail price is
determined and benefit of reduction is passed on lo resellers by applying wholesale discount to
lower actual retail price). This is precisely the calculation AT&T Texas is using and thus it is in
compliance with Sanford.

The Court is not unsympathetic to Nexus' complaint that, due to the "quirk” of negative
numbers, the application of the process set out in Sanford to this case results in a wholesale rate
greater than the retail rate.® Nonetheless, as Nexus itself points out, all the relevant legal
authorities direct calculation of the wholesale rate by subtracling the discount rate from the retail
rate. The inexorable realily of math in this case results in a wholesale rate “greater than" the retail
rate.

Further, as AT&T Texas points out, Nexus' proposed calculation would actually give Nexus
the benefit of a wholesale rate which itself violates the relevant legal authorities. For the sake of

example, assume the applicable retail rate 1s $100, the discount rate is 20% and AT&T Texas gives

a $50 cash back rebate. Under Nexus' proposed calculation, the proper way to account for the

¥ The normal retail rate per month for AT&T Texas customers is $26. With the §50 rebate, the retail rate
becomes -$24 for a single month. Using a 20% discount rate for the sake of convenience, AT&T Texas calculates the
wholesale rate by subtracting 20% of -24 (-$4 80) from -$24 to get -$19.20 as the wholesale rate. Nexus, inturn, argues
the wholesale rate in this circumstance should be calculated by subtracting (positive) $4.80 from the retail rate, for a total
of -$28.80.
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rebate is to apply the 20% discount rate to the $100 and then subtract the $50, providing a
wholesale rate of $30. In contrast, under AT&T Texas' method, the appropriate calculation is to
apply the 20% discount to the actual retail rate, which would be $50 in this example, not $100, thus
the wholesale rate would be $40. Nexus' calculation would resultin a boon, and more importantly,
a violation of the discount rate established by the PUCT in compliance with the relevant law and
regulations.

Perhaps most tellingly, Nexus' method would violate the ICA. This is significant because,
as noted above, the Act specifically grants parties the authority to contract in a manner which is not
consistent with the Act and its accompanying regulations. See 47 U.S.C. § 252(a)(1) (permitting
parties to negotiate ICA without regard to standards of the Act); Budget Prepay, 605 F.3d at 276
(ILEC and CLEC have ability to negotiate around substantive requirements of resale and provisions
in the Act). In pertinent part, the ICA provides:

Resale services offered by [AT&T Texas] through promotions will be available to

CLEC on terms and conditions no less favorable than those [AT&T Texas] makes

available to its End Users, provided that for promotions of 90 days or less, [AT&T

Texas] will offer the services to CLEC for resale at the promotional rate without a

wholesale discount. For promotions of more than 80 days, [AT&T Texas] will make

the services available at the avoided cost discount from the promotional rate.

(AT&T Texas Resp. Ex. C 1 3.2). Nexus urges the Court to look solely to the statement in the first
clause of the first sentence of this paragraph as compelling AT&T Texas to provide it the full
amount of the $50 cash back promotion. However, it is undisputed in this case that the second
sentence governs as the promotion at issue lasted "more than 90 days.” The clear language of the
ICA requires AT&T Texas to do precisely whatitdid. Thatis, AT&T Texas was required to caculate

the promotional rate and then substract the discount from that rate. In challenging this calculation

Nexus is essentially asking this Court to grant it equitable relief from a contract Nexus entered into
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freely. The Court finds Nexus has cited no legal authority supporting such a position, nor is the
Court aware of any such authority.”

At the oral hearing on these matters, counsel for Nexus argued this dispute is subject to a
de novo standard of review. As set forth above, the Fifth Circuit has made clear “a district court
reviews de novo a state commission's determination of whether an ICA comports with the
requirements of the Act, and reviews ‘all other issues’ delermined by the state commission under
an arbitrary and capricious standard.” Budget Prepay, 605 F.3d at 276. The Fifth Circuit recently
reiterated Lhis holding, stating "[ijt is binding law in this circuit that a federal court reviews a state
utility commission's interpretation of an ICA under an arbitrary and capricious standard.” Dixie-Net
Commc'n, Inc. v. BellSouth Telecomm, Inc., No. 12-60685 (5th Cir. Mar. 21, 2013). A ruling is
arbitrary and capricious “if the agency has relied on factors which Congress has not intended it to
consider, entirely failed to consider an important aspec! of the problem, offered an explanation for
its decision thal runs counter o the evidence before the agency, or is so implausible that it could
not be ascribed to a difference in view or the product of agency expertise.” Luminant Generation
Cao. LLCv. US. E.P.A., 699 F.3d 427, 437 (5th Cir. 2012) (quoting Motor Vehicle Mfrs. Ass'n v.
State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43, 103 S. Ct. 2856, 2867 (1983)). "If the agency's
reasons and policy choices conform to minimal standards of rationality, then its actions are
reasonable and must be upheld.” Tex. OQif & GasAssnv. U.S. EP.A., 161 F 3d 923, 933 (5th Cir.
1998).

In applying the arbitrary and capricious standard, it is worth noting that the position urged
by Nexus has been rejected not just by the PUCT. AT&T Texas has attached lo ils response
decisions from the state commissions of North Carolina, Kentucky, Louisiana and Mississippi,

which have all approved the method used by AT&T Texas lo determine wholesale rates when cash

“ The Court notes Nexus is, of course. free to negotiate a new ICA with AT&T Texas which would direclly
address the effect of the “quirk” of negative numbers on cash back promotions.

10
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back rebates are provided to retail customers. (AT&T Texas Resp. Exs. F-1). In addition, the
decision of the North Carolina commission was upheld on review by the federal district court. dPi
Teleconnect, L.L.C. v. Finley, 844 F. Supp. 2d 664 (E.D.N.C. 2012). The repeated rejection of
Nexus' position by other state commissions is alone strong support for concluding the PUCT's
determination in this action was not arbitrary and capricious.

In sum, Nexus has failed to carry its burden to show the PUCT's determination that "AT&T
Texas' method for calculating cash back promotional offerings available for resale complies with
applicable federal and state law and the terms of the parties' interconnection agreement” was
arbitrary and capricious or contrary to the relevant legal authorities.

In accordance with the foregoing:

IT IS ORDERED that Nexus Communications, Inc.'s Abbreviated Initial Brief and Motion for

Summary Judgment [#23] and Nexus Communications, Inc.'s Expanded Initial Brief and

Motion for Summary Judgment [#24] are DENIED;

IT IS FURTHER ORDERED that The Commissioners of the Public Utility Commission of

Texas' Cross-Motion for Summary Judgment [#29] is GRANTED.

-
SIGNED this the SA€  day of March, 2013.

iy g s
SAM SPARKS /4
UNITED STATES DISTRICT JUDGE

11
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DOCKET NO. 39028

PETITION OF NEXUS § PUBLIC UTILITY COMMISSION
COMMUNICATIONS, INC. FOR § 1
POST-INTERCONNECTION § OF TEXAS i
DISPUTE RESOLUTION WITH § 45 RS
SOUTHWESTERN BELL § . B |58,
| TELEPHONE COMPANY D/B/A § 2, g e
AT&T TEXAS UNDER FTA § | %y .
RELATING TO RECOVERY OF § | %l
PROMOTIONAL CREDIT DUE § | S,
“J,
ORDER NO. 15 G

GRANTING AT&T’S MOTION FOR SUMMARY DECISION

I.

Summary

The Motion for Summary Decision of Southwestern Bell Telephone Company d/b/a
AT&T Texas’ (“AT&T Texas™) is granted and the Motion for Summary Decision and Petition of
Nexus Communications, [nc. (“Nexus™) are denied. The arbitrators conclude that AT&T Texas'
method for calculating cash back promotional offerings available for resale complies with

applicable federal and state law und the terms of the parties’ interconnection agreement,

I
Background

On December 28, 2010, Nexus filed a petition against AT&T Texas for failing to
calculate the credits on cash back promotions correctly.!  Nexus filed the petition for post-
interconnection dispute resolution pursuant to the Public Utility Regulatory Act (PURA), the

Federal Telecormmunications Act of 1996 (FTA) and P.U.C. ProcC. R. 21.1 = 21.129, P.U.C.

| Neaus L'g.'vuumm“.-.'.'u,a_r[_\, .'m_'s f“r::.r:un _.'ua r'".-.\I-x'u!w';rum:'u'.'r-n ”-‘;J'ri{r R!'.'.mr:u'fr,'f: wttll \"lf:.’r‘.‘h:"‘;‘:'rrr {'f:'f.’
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PROC. R. 221 = 22.284, and P.U.C. SussT. R, 26.1 - 26.469. AT&T Texas filed its response to
Nexus® petition on January 7, 20112
On August 10, 201 1. the arbitrators 1ssued Order No. 10, Kequesting Briefs on Threshold
Legal Issiwe. In Order No. 10, the arbitrators determined that the threshold legal issue in this
docket is:
Does AT&T Texas' method of calculating cash back promaortional
offerings available Jor resale comply with all applicable federal
and state law and terms of the parties’ interconnection agreement?
Nexus' filed its Motion for Summary Decision on September 16, 2011 and filed its Reply
Brief on Threshold [ssues/Mation for Summary Decision on October 14, 2011, [n its Motion for
Summary Decision, Nexus asserted that AT&T Texas' method of calculating cash back
promotions for resellers violates state and federal law and the terms of the parties’
interconnection agreement (ICA) because AT&T Texas refuses to provide resellers with the
same amount of credit that AT&T Texas provides its own retail customers thereby violating the
principal that wholesale rates should be less than retail rates.? According to Nexus, AT&T
Texas' calculations create the opposite effect, which are wholesale rates greater than retail rates.
Nexus claims that the wholesale discount percentage of 21.6% (avoided costs) should not
be applied to the promotional cash back amount but should only be applied to standard retail
prices. Nexus argued that the formula that should be used by AT&T Texas to calculate the
wholesale price associated with special sales or promotions is the standard retail price subtracted
by the full cash back promotional amount subtracted by the avoided costs (wholesale price =
(retail price — promotional cash back) - avoided costs). In Nexus' formula, avoided costs are
calculated by multiplying the standard retail prices by the wholesale discount percentage (the
promotional discount is not reduced by avoided costs).!
On September 16, 2011, AT&T Texas filed its Motion to Dismuss and filed its Response
to Nexus' Brief on Threshold Issue/Motion for Summary Decision on October 14, 2011, AT&T
Texas avers that the parties’ ICA, which incorporates the resale provisions of the Federal

Telecommunications Act (FTA). provides that *[f]or promotions of more than 90 days, [AT&T)

PATKT Texus' Respense to Nexus Communications, Ine.’s Petision tor Post-Interconnection Dispute yJanuary 7,
2011

VN eus Communication's. Inc. s Brief on hresitold Issues/Motion for Summary Decision at Hiseptember 1A, 2011
S hdat b6
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Texas will make the services to |[Nexus| available at the avoided cost discount from the
promotional rate.”> AT&T Texas usserts that this provision was interpreted in the Bell South
Telecommunications, Ine. v. Sanford, 494 F 3d 439, 44| (4™ Cir. 2007) (Sanford) case. AT&T
Texas goes on (o say that in Sanford, the Fourth Circuit held that “the price lowering impact of
any ...90-day-plus promouons on the real tariff or retail list price [must| be determined and
...the benefit of such a reduction [must] be passed on to resellers by applying the wholesale
discount to the lower actual retail price.” AT&T Texas applies the wholesale discount of 21.6%
both to the amount Nexus pays for the underlying service and to the retail value of any cash back
credit, The [ormula used by AT&T Texas to determine the wholesale retail price on a
promotional offering over 90 days is: wholesale price = [retail price — (avoided costs X retail
price)] — [promotional cash back - avoided costs X promotional cash back)].®

AT&T Texas explained that in the FCC's Local Competition Order, the FCC stated that
avoided costs for incumbent local exchange carriers' (ILECs) services should be calculated by
taking the portion of a retail price that is auributable to avoided costs by multiplying the retail
price by the discount rate. AT&T notes that the FCC further stated in this order that when a
promotion, like the cash back promotion at issue in this docket, is cxtended to resellers, the
“retail price” by which the discount percentage is to be multiplied is the promotional retail price.
The FCC ruled that a promotional offering that lasts longer than 90 days is not short-term “and
must therefore be treated as a retail rate.”?

AT&T Texas asserts that even though the terms of the parties' [CA and federal law are
unambiguous, Nexus claims that it is entitled to receive the full retail amount of any cash back
promotion even though it is not an end user, but a reseller that purchases AT&T Texas’s services

at wholesale prices for resale to its own end users.?

S AT&T Texas Monion for Summary Decision at 4 (September 16,2011}
O ld ard-3

"1 at6-7
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[1I.
Ruling

The Arbitrators find that AT&T Texas' motion should be granted for the reasons

contained in that maotion and AT&T Texas’ supporting documentation. All pending requests for

relief of Nexus are hereby denied und this case is dismissed without prejudice.

SIGNED AT AUSTIN, TEXAS the 5" day of April, 2012.

PUBLIC UTILITY COMMISSION OF TEXAS

An_/

LIZ K&AYSER
ARBITRATOR

<Al
. \ | 'V

SCOTY SMYTH

ARBITRATOR
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PUC DOCKET NO. 39028
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PETITION OF NEXUS §  PUBLIC UTILITY COMMISSIOSy,
COMMUNICATIONS, INC. FOR POST-  § .«
INTERCONNECTION DISPUTE § OF TEXAS 2 o,
RESOLUTION WITH SOUTHWESTERN  § My s
BELL TELEPHONE COMPANY D/B/A  § P Ty
AT&T TEXAS UNDER FTA RELATING  §
TO RECOVERY OF PROMOTIONAL  §
CREDIT DUE §

ORDER ON MOTION FOR RECONSIDERATION OF ORDER NO. 15

This Order addresses the motion for reconsideration of Order No. 1S by Nexus
Communications, Inc. The Commussion finds that the determination of the arbitrators in Order

No. 15 is correel. Therefore, the Commission denies Nexus's motion for reconsideration and

th

SIGNED AT AUSTIN, TEXAS the /4 day of June, 2012.

upholds the arbitrators’ ruling in Order No. 13.

PUBLIC UTILITY COMMISSION OF TEXAS

\ 1
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DONNA L. NELSON, CHAIRMAN
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