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NOTICE OF COMPLAINT 

TO 

AT&T Florida 
150 South Monroe Street, Suite 400 

TALLAHASSEE, FLORIDA 32301- 1561 
(via Ce1tified Mai l No. 7006 2760 0003 8795 1751) 

Re: Docket No. 140055-TP -- Complaint of FLA TEL, Inc. against BeiiSouth 
Telecommunications, Inc. d/b/a AT&T Florida. 
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Notice is hereby given, via certified U.S. mail, that the above-referenced complaint was filed 
with the Public Service Commission on March 19,2014, a copy of which is attached. 

You may file a response to this complaint with the Office of Commission Clerk at the address 
below, with a copy sent to the complainant. The Commission also accepts documents for filing by 
electronic transmission provided the electronic filing requirements are met. For infom1ation regarding 
these requirements, visit the Commission's Web site at www.floridapsc.com. 

Noticed this 24th day ofMarch, 2014. 

~Wu-ti ~ ! ?ff~ 
Carlotta S. Stauffer 
Commission Clerk 

CS/sas 
Enclosure 

cc: FLA TEL, Inc. 
Office of Public Counsel 
Office of General Counsel 
Office of Consumer Assistance & Outreach 
Dod.ct File 

CAPITAL C IRCLE OFFICE CEI\'TER • 2540 SHUMARD O AK 8 0ULI-:VAIU) • T ALLAIIASSEE, FL 32399-0850 
An Affirmative Action / Equal OpJWrlunity Employer 

PSC Website: http://www.tloridapsc.com Internet E-mail: contact@psc.s t:tle.n.us 
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FPSC Commission Clerk
FILED MAR 24, 2014
DOCUMENT NO. 01300-14
FPSC - COMMISSION CLERK



FILED MAR 19, 2014 
DOCUMENT NO. 01215-14 
FPSC- COMMISSION CLERK 
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REQUEST TO ESTABLISH DOCKET 

DOCKET NO. 140055-T 
PECt-r'•· l' ·:· .- . .: .,_, 

\ • J • ,j '- -

(Please type or print. File original plus 1 copy with CLK.) 
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5. Program/Module/Submodule Assignment: 

6. Suggested Docket Mai l List. 
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b. Provide COMPLETE NAME AND ADDRESS for all others. (match representatives to companies) 
- - ----
Company Code, Interested persons, if any , 
if applicable: (include address, if d ifferent from MCD): Representatives (name and address): 
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[._.. ___ 
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i~ View Party of Record for Dock et 1 10306-TP 

Fi le Edtt Vte'-v 
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D e ta i l s 

Company Code: 

Name: 
Attention . 

Address Line 1 · 

Addre ss Lin e 2 : 

City· 

State · 

Phone 1 · 

Fax 

Ematl Address : 

Alphabetized By. 

Represents : 

Represented By: 

Added · 

Last l\.1od tfied : 

TL720 

AT&T Flonda 

M r . G regory Foll ensbee 

150 Sout h rvl onroe S treet . Suite 400 

T a llahassee 

FL Zip Code 

(850) 577-5550 

(850) 222-4401 

greg. follensbee@att com 

AT&T FLORIDA 

11/08/ 20 1 1 I 12·42 p m I Dorothy rvl enasco 

01/20/20 1 2 12 18 p m 1 Dorothy Menasco 

Phone 2 

•-------------
11 .... ·.·.·.·.·.·.·.·.·.·.3~.8.·.· .... ·.·-~--~---·.·.·.J I 

3230 1- 1 561 

(850) 5 77-5555 

Cancel J --



1~ View Party o f Record for Docket 110306-TP 

File Edit Vtew 

I!_ ,~, I ~_j l~ G J Party Name I Count · 

~Deta il s 

Company Code: 

Name· 

Attention · 

Address Ltne 1 

Add ress Line 2 : 

Cit y : 

State. 
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Fax 

E mail Address 

Alphabetized By· 

Repre sents · 

R e pre s ented By· 

O n.ctal r: an~. 01 1-:._.,_ c.•r'.l 

TX164 

FLATEL . Inc 

Mr. A b by Mat ari 

Executive Cent er. SLti t e 1 00 

2 3 00 P a lm Beach Lakes Blvd 

West Palm Beach 

FL 

(56 1} 688 -2525 ext 

(561) 688-7334 

+ A M a t ari@Fiatel net 

FLATEL . INC 

2 o f 2 

Zip Code: 

P h o n e 2 : 

Added · 11/08/20 1 1 12·41 p m I Dorothy Menasco 

Last Mod•fied. 1 1/08/20 11 12·4 1 p . m Dorothy Menasco 

!
, ........................................ ,] 
I QK ! 
~:..:.:.:..:.:..~ 

33409-3307 

(56 1 ) 688 -2525 ext 

.C.ance-1--~ 



F_L@TEL_ 
Florida Tdephone Co. 
2300 Palm Reach l.akes Blvd. 
Executi\'c Center. Suite I 00 
West Pal m Beach, Fl. 33-l09 

December 30. 20 13 

Ann Cok . Commission Clerk 
Office or tlK' C:ummis!>iOn Cieri-. 
Florida Publil- Serv ice Commission 
2540 Shumartl Oak 13oule\ ard 
Tallahassee. Ft. 32399-0850 

Rc: Amended Complaim Docket No.: II 0306-TP: 

FILED DEC 30, 2013 
DOCUMENT NO. 07637-13 
FPSC - COMMISSION CLERK 

P. 561-688-2525 Ext I 02 
F. 561-688-733~ 
E. 1\ matnri •TI'Flatel.com 
\\'. "'' ' " .Fiatel.com 

Request for FPSC to address all disputes in question by FLATEL on ATTs 
claim for monies 0\\cd by Flatellnc to AT&T 

[)ear Ms. Cole. 

Complaint of FLA TEL. Inc. against Bell South Telecommunications. Inc. d/b/a 
AT&T f-lo rida to address unfai r interconnection agreement dispute changes. 
formulas. and requi rements used by A TT to calculate di. putes. 

Enclosed FLATEI.' :; Motion to amend the request for addressing <1 matter previous ly brought 
before the commis~ion and was dismissed lor improper word ing on the dockct.Complaint of 
FLATEL. Inc. against ReiiSouth Te lecommunications. Inc. dlb/a AT&T Florida to resolve 
dispute formulas and un fa ir promotional credits due to Flatel. 

Regards. 

~ 
Mr. Abby Cvlatari 
CEO I Corporate Dc\'elopment 



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSIO 

In re: Amended: Request for addressing Disputes. formula~ li.>r calculating disputes. and 
promotional credi ts due Flatellnc- Docket No. 110306-TP 
Complaint of FLATEL. Inc. against BeiiSouth Telecommunications. 
Inc. d/b/n AT&T Florida to Resolve unfair 
Interconnection Agreement Requircmem changes causing Flcllcl loss of over 7000 customers as 
well as its reputation. 

Filed: December 30. 2013 

FLATEL'S MOTION TO AMCND DOCKET 110306-TP 

FLA TEL linds it necessary to amend our petition to the Floriua Public Service 

Commission lor their intervention in ''hat we b~lie' ~ to bl! unlawful practicc by AT&T. 

FLATEL has found it necessary to appeal to the Florida Public Service Commission which 

exercises regulator} authorit~ O\er the telecommunications industry and its competiti\C market 

oversight. FI.ATEL respectful!~ requests the Florida Public Service Commission to look into 

''hat we b!!licvc to be unla'' ful practice where by AT&T offers nnmcdiate relief via Promotions 

to its End Users without parity to instantly offer the same exact relief to FLA TEL's End Users. 

There are various issues and practices AT&T has imph;mcntcd that sl.'ven:ly impact the way 

FLA TEl. can offer service 10 the Florida consumer. I: rom tlw \\a~ AT&T processes the 

promotions and known issues they havl! yet to credit us for, AT&T is aware and has 

ucknolllled~:ed th~ fol lowing but has yet to make any altemptto r~solv~. 

1.) FLA TEL is forced to wait a minimum of 60 days for credit of the promotion to impact 

the bill. In all other AT&T regions and the AT&T Rctnil side. the e!Tet·t of the impact of 

the promotion is on the lirst bill. Instead. thl.! process for FLATEL io; as loiiO\\s: 

• Receive the;: AT&T invoice on the designated bill day- depending on the day the new 

customer signs on. FLJ\ TEL ''ill receive th!! bill rm that cu'itorncr up to 2X or 30 days 

Inter 

File a promotion request '' ith the J\ T &T Promotions group 

• A wait ad .. no'' kugment of the promotion request 



• Await r~~olution of the promotion request 

• If the promotion request is approved. FLATEL could ''ait as long as 30 days to see the 

credit on the subsequent AT&T invoice 

On average. for an appro' eel promotion. the time it ta"-cs for Fl./\ TEL to receive the benefit of 

the promotion is 75 days from the day the customer signed up. 

II' the promotion re4uest is deni~.:d by AT&T and FLATEL tloes not agree. they have the abil ity to 

send n billing dispute to AT&T requesting they rcinwstigate tht: promotion with the additional 

tnl tlf'lllat ion prO\ iJt:d . Sim:~· 200S FI..'\TEL has yet to s~'e <Ill) adjustn1ents in promotion requests 

that fall into thi~ IJromo that hnve ) et to be addressed by 1\T& J'. The subm ission date of these 

billing disputes dates back w 111 9/2009. 

2.) "PAl\ lA 7/PJ\MA& Issue" - At the end of 2008. Bellsnuth introduced t\\ll ne\\ local 

sen icc packages to replace their three existing local sen il:e pm:kag.cs. 

The old pac"-agcs \\en:: 

PAM A6- kmm n .ts the ":!Pack .. and included Caller I D -t Ca I 1 Waittn~ 

PAM/\5- kno\\ n as the "Preferred Pack" and included 3-5 li:aturcs 

VSI3 - known as "Complete Choice" and included 6+ li:ntures 

r3ellsout h retired the PAMI\5 nnd P/\MA6 packages on 1/27/2009 nnd the VSB on 2/ 19/}009. 

The nell' (and CliiTl.!llt) packages are: 

PAMA 7- kn0\\11 as "Complete Choice Basic" <1110 inc ludes Caller ld +- Call Waiting 

PAl\ IA8 - knll\\ n as "Completl.' Choice Enhance" nnd is the full li:ature option including ]'"' 

features . 

Bellsouth introduced both packages on 11117/2008. 

In December 2008. Rellsouth updated the tariff and acCI.!!'Siblc leiters to indudl.! those "who 

subscribe to Complete Choice Basic (or any other package or service thnt contains those 

clements)". This language update indudeu both PAM/\ 7 and PAM/\~ subscribers. 

In .lnnunry 2009. we notin:d a sharp dt.:crease in the appn1val rating or the Lin.: Connection 



Charge Waiver and the Cash back-Acquisition promotion. We had bc~:n accustomed to seeing a 

95% approval however in December it dipped to 35% and then 6% 111 Janu:~ry. We sampled the 

lines that were denied and they all had either the P/\MA 7 or PMviAM8 package accordingly. Our 

theory ' ' "s that the ne\\ PAM/\ 7 and PAMA8 packages that AT&T is offcnng had not been 

added to AT&T" s promotion logic. We we immediately brought this to the attention of Nicole 

Bracy and Ad Allen in the Bcllsouth promotions group. 

We were told by Bellsouth in February that they did ''show there is an issue with PAMA 7 and 8 

with the Cash back Acquisition and LCCW promotions·· and IT \\as work ing to fi x the issue. In 

the meantime we should continue to ntc the promotions as usual and nnythi ng. improperly denied 

"ould be credited once the fix "as in place. We continued to sec den ials of these rromotions 

unt il Be llsouth implemented the new logic in April 2009. We wc1c :tssurcd th:tt Bcllsouth would 

reevaluate the promotions that ''ere denied incorrectly bo.:cnuse of their logic error: however that 

re-evaluation process has yet to take place. 

3.) AT&T's attempted to lower the value of the $50 Cash Rack on 9/1/2009. AT&T 

attempted to lower the value from $50 to $6.07 in Florid:~. At no point did AT & T consult 

with the Florida Public Service Commission to notify them of thi!. dramatic change in 

business. The r<ttc reduction was revoked on ll/-ln009 but in that short amount of time 

AT&T short paid FI.ATEL by implementing the reduced rate rrior to 9/1/2009. Also 

AT&T should bl' re4uirl'd to credit additionally any linl'" that were paid at thl! lesser 

amount. 

4.) Retail Promotion Legal Action - AT&T has been reduci ng cash-back cred its by the 

amount or the whok~sa le discount in each state. For example. ir the AT&T promo is $50 

nnd the f lorida wholesale discoutll is 21.83%. AT&T has been credi ting Florida resellers 

for $39.08 rather than the full $50. We bel ieve this is in di r..:ct violation of the Bellsouth 

VS. Sanford decision or ::!007 that states that promotions should nnt be discounted. 

5.) AT&T Promos Denied \>ithout details - From 2006 to 2008. AT&T has rejected 

legitimately requested promotional credits. '' hile has not provided any re:tson or detail 

for the rejection. 

In th1s Ill""' example. AT&T otTers immediaw consumt•r relief vm Line Connection 

Waiver PROMO to its End Users on the AT&T website: 



1\T&T Q&/\ 1\nSI\-er: ··AT&T residential CU'>tomcr~ 11 ho usc our '' cb site to cswblish 

ne11 ~crvice aml order at least 2 calling !"l!aturcs 11 ill not he charged a line connection Ice (a 

sa1 ings of up 10 $-16) .. 

''Florida Slat/lie 36-1. I 62, Nexoliufl•d priC!!S for illlen:onneclion mul for the resale ofsen•tc:es and 
ji.tcilities, cul/llllission role sellin.v.. 

Thi s is an action to cure PROMO actions by AT&T for Vl.!ry serious damages ;~s a result of 

AT&T's ttrln:asonablc practice in tl ircct violation of the Com rnunicmions Ac t of 1934. FL/\ TEL 

is cxcn.:ising ;~ny grounds to dcmanu 1\T&T's be held account~·cl fo r the ir actions operating under 

the laws set fonh in the Tekcommunil;ation /\ct. FL./\ TEL hns be~n proviuing quality 

telecommunica tion services to the consumer for over I 5 years and 11e have always been in 

com pi iance. Please do not d isregard our appeal. .. 

inccrch. 

~/?--
Mr. Ahh) 1\lawri 
CEO I Corporate Dcl'clopment 



Tracy w. Hatch 
General Attorney 

AT&T Florrda 
150 South Monroe Street 
Surte '100 
Tallahassee. fl 32301 

February 13, 201 4 

Ann Cole, Commission Clerk 
Office of the Commission Clerk 
Florida Public Service Commiss ion 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 

T· (850) 577·5508 

~'l'!'1vLt-.cll! 51!.!' 

FILED FEB 13, 2014 
DOCUMENT NO. 00716-14 
FPSC - COMMISSION CLERK 

Re: Docket No.: 110306-TP: Req uest for emergency relief and 
Complaint of FLATEL, Inc. against BeiiSouth 
Telecommunicat ions, Inc. d/b/a AT&T Florida to resolve 
interconnection agreement dispute 

Dear Ms. Cole: 

Enclosed is BeiiSouth Telecommunications, LLC d/b/a AT&T Florida 's 
Response to Flatel's Amended Complaint, which we ask that you file in the 
captioned docket. 

Copies have been served to the Parties shown on the attached Certificate of 
Service list. 

cc: All Parties of Record 
Gregory R. Follensbee 
Brian W. Moore 

r I 

Sincerely, 

s/Tracy W. Hatch 

Tracy W. Hatch 



CF: RTIFICATE OF SERVICE 
Docket No. II 0306-TP 

I HEREBY CERT IFY that a true and correct copy of the foregoing was served via 

Electronic Mail and Fi rst Class U.S . Ma il th is 13th day of February. 2014 to the fol lowing: 

Pauline Robinson 
/\dam Te itzman 
Staff Counsel 
f-'lo rida Public Service 

Commission 
Division of Legal Services 
25 40 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 
Tel. No.: (850) 413-6 183 
!lC\'a ns:rlpsc . state . 11.11~ 

FL/\TEL, Inc. 
Mr. Abby Matari 
Execut ive Center, Su ite I 00 
2300 Palm Beach Lakes Blvd. 
\Vest Palm Beach. FL 33409-3307 
Tel. No.: (561) 688-2525 ext 
Pax No.: (561) 688-7334 
/\ ~vlatari 'i'l r IJi\ T[ l. .nct 

s/Tracy W. Hatch 
Tracy W. Hatch 



BEFORE THE FLORIDA PUBLI C SER VICE CO~I i\ II S ' 10~ 

In rc: Request tor Emergency Relief 
and Complaint of f-L/\ TEL. Inc. 
Against 13c11South Telecommunications. 
Inc. d/b/a AT&T Florida to Resolve 
lntcn:onnecti on 1\ grcement Dispute 

Oo<:ket o. I I 0306-TP 

Filed : February 13.2014 

AT&T FLORI DA'S RESPONSE TO FL/\TEL'S 1\Mt·:N DED CO 1PLAINT 

13c l1South Te h.:communications. LLC d/b/a AT&T Florida ("AT&T Florida" ) 

respectfully submits its Response to the letter filed by FLATEL. Inc. ("FL/\TEL") styled as an 

"Amended Complaint." 1 As explained herein. FLA TEL has llltcrly failed to comply'' ith the 

procedural filing requirements set forth in Rules 28-106.201 (contents of initial pleadings). 28-

I 06.1 I 0. and 28-106.208. Florida Administrative Code. By its continued failure to abide by the 

procedural requirements. FLATEL's /\mended Complaint also runs afoul of Section 

120.569(2)(c). Floridu Statucs2 and violmcs Commission Order Nn. t>SC-12-0085- FOF-TP 

issued in this docket. Further. FLATEL's apparent substantive allegations arc vague and 

ambiguous und f~tilto establ ish any claim for re lief. For those reasons and the other reasons set 

forth below. the " /\ mended Complaint'' should be dismissed. In the evcm it is not dismissed. 

,\ T&T Florida also briefly responds to what it understands to be the substantive al l~gations or 

the /\mended Complaint. 

L:r>on information and belief, AT&T Florida docs not bcli..:ve that the Complaint was properly filed by 
Abby Matan. FLATEL's CEO. as Mr. Matari is not a Florida Aur licensed attorney nor has he been designated a 
qualified rcpresent:nive by this Commission. See In rc · . fpplicationsfor {)ualiji.:cl UepresC!/1/atil'e Status. Dockets 

os. 130008-TP and 140008-TP and www. Oabar.org. 

Section I :!0.569(:!)(c) provides in peninent pan: Unless otherwise provided by law. a petition or request 
for hearing ::.hall include those itcms r«llllred b) the unilorm rules adopted pursuant to s. 12!L~.J( 5 )(b }. Upon the 
receipt of a petuion or request for hearing. the agency shall carefully revic" the petition to determine if it contains 
all ofthc required information :\petition shall be dismissed if it is not•n substanttal compliance \\ith these 
requirements or it has been untimely filed. Dismissal of a petition shall. at lca~t once. be \\llhout prejudice to 
petitioner's tiling a timely amended petition curing th.: defect. unkss it conclusi,cl) appenrs from the face of the 
petition that the d.:fcct cannot be cured. 



I. INTRODt.:CTIO~ 

FI.ATEI. has once again launched a desperate elTon to li.wcstallthe inc,·itablc 

conscqucm:es of' hrcaching the pa) ment terms of its Commission-appmvcd interconnection 

agreement (" IC/\ .. or "Agreement") with AT&T Florida. On December 30. 2013. FLA TEL filed 

wi th the Commiss ion a !'our-page. disjointed letter. styled as un Amcnded Compln int. 3 Although 

the Amended Complaint was filed under Docket I 10306-TP. that docket was closed by the 

Commission on February 2-L 2012. See Order No. PSC- I 2-0085-FOF-TP (Dismiss in g 

FL/\TEI. 's Complaint and Request for Emergency Stay). Moreover. FI.ATEI.'s Amended 

Complaint apparently seel-..s to amend a prior complaint that" as rcjcctcd b: Order o. 12-0085. 

A complaint ma: not be amended" ithout lea,·e of the Presiding Ol'liccr·' and certain!) nol after 

the underlying complaint has been dismissed by the Commission. 

l'vlorco\'er. \\hilc a portion ofFLATEL's original complaint was denied \\ithout 

prejudice. the Commission cxpn.:ssly noted. "Should FLATEI. choo!>e to tile an amended 

petition. the petition shall conform to the pleading requirements lll' Rulcs 25-22.036 and F.A.C 

and 28-106.20 I. F./\.C .. and ident ify all disputes for \\hich FI.;\TU . requires rcsolution."5 

f7LATJ::L has again utterly fai led to follow the requirements or Rules 28-106.20 I or 25-22.036.6 

FL/\TI~L's /\mended Complaint fails to comply with Rule 2S- 106.201(d)-(g) by 1:1 ili ng to 

provid~:; a Statement of UIJ disputed issues of material fact: a concise SlatCil11:11l of the ul~imate 

facts alleged: a statement or the spcci fie rules or statutes justi J'ying the relic!' sought: or a 

1 Docket ;-:o. II OJ06- I' I' is still apparent!~ closed despite FLATEL 's tiling It b not dc;~r ''hctlu:r the Commission 
\\ill reopen this doc~ct or place rLATEL ·s ne\\ filing in :l ne\\ docket. 
• Rule ~5-I 06.:20:!. FlomJa :\dministr:ui' e Code. 
~ Order ~o. I 2-00l\5, p. 6. 
•· Rule ~8-1 06.:!0 I contains thc specific pleading requirements to be includcd in a petition. Similar!~. Rule 25-
:!:!.036 contOIIIlS plead1ng 1t:quircmcnts specific to the Commission in additi~>nlo the pleading and procedural 
requirements of Chapter :!S. Florid;~ ,\dminist ral i\'e Code. 

2 



statement of the rei ief sought stating precisely the action the petitioner wishes the agency to take. 

FLA TEL fails to comply with Rule 25-22.036(3)(b)( I )-(4) by fai ling to iclcntify: the rule. order 

or statute that has been violated: the actions that constitute the violation. the name and address of 

the person against ' 'hom the complaint is lodged: or the specilic rclicrrcqucsted. Despite the 

Commission's specific ad monishment in Order No. 12-0085 to comply with the ru les. FLATEL 

has again clcnrl y t:1 il cd to comply. Pursuant to Section 120.569(2)(c). FI.ATEL's Amended 

Complaint must be dismissed for failure to substa nt ia lly comply wi th the model rules and the 

Commission's rules. In view of FLA TEL ·s cont inued disregard ol'thc rules and the 

Commission ' s order. the Amended Complaint should be dismissed'' ith prejudice. 

Further. consisten t with its persistent pattern of delay. FI.ATI:L ''aitcd almost two years 

before attempt ing to seck resolution or its claims from the Commission, and then only under the 

th reat of an impending trial of AT&T Florida's claims against it in AT&T Florida's federal court 

collection action. as described below. 

II. COLLF:CTION ACTION IN FEDERAL COURT 

On August 6. 20 13, Bell South Telecommunications. LI.C. d/b/a AT&T Florida. AT&T 

Ken tucky. AT&T 'orth Carol ina and AT&T South Caro lina ("AT&T") li lcd a Compla int in 

Florida federal cou rt. seeking monetar) damages in the amoulll of $1 .2 17 .696.00. stemming 

from FLATEL ·s n:l'usal to honor the payment obligations in its ICA with AT&T in Florida. 

Kentucky, North Curo lina. and South Carolina. Notably. the amount owed by rLA TEL in 

Florida is $1.0-10.074. The court set an aggressive schedule in the case. including a trial in June 

201-L 

3 



On September 16. 2013. FI,/\TL::L filed an "Ans\\'cr" in the ll:Jeral court case. on a pro sf! 

basis. Because court rules do not allow corporate ent ities to li le Answers pro sc. on September 

17.20 13. AT&T tiled a t\llotion to Strike FLATEL'S Answer. On November I. 2013. the court 

granted A T&T's motion to stri ke and directed entry of a de fault against FLATEL. On 

November 4, 20 13. the clerk entered a default aga inst FLATU, in accordance with the 

November I, 20 13 Order. On December 30. 2013. however. FI,ATEI, appeared through 

counsel. as a result of wh ich the court set aside the defau lt and pcnnittcd the filing ol'an Ans\\er 

and A ffirmativc Dcf'enscs on bchal I' or f'LA TEL on January 7. 2014. 

On January 28. 201-1. FLATEL II led a "Motion to St;:~y the Cast: and to Rel'er This rvlattcr 

to Florida's Pub lic Scrvit:c Commission to Determine Certain Facts Regarding Pla intil'f'. 

BeiiSouth's Al leged Improper l~usiness and Oilling Practices ... Sec Attachment A. The court has 

not dec ided 1.- LAT[L 's fede ral court motion. but AT&T has opposed that moti on to the extent 

that it seeks to delay AT&T. once again. from obtai ningjuclgrnent against FLATEL for the over 

$1.2 million which it unilnterally withheld in di rect violation of the payments terms of its I CAs. 

which expressly require FLATI:L to pay oil amounts bil led by AT&T for services provided. 

including disputed amounts. It is also wolih noti ng that, by AT&T's calcu lations. FLATEL 

" ·ould still owe AT&T over $300.000 even if rLA TEL were right abou t the credit claims which 

it has I istcd in its t\ l'li rmat i ve [)c fcnses in fed era I cou rt and its .. A mended Com pI a i nt" here. See 

Attac hment 13 (J\T&T's IZcspo nse to Flatel' s 11/lotion for Stay). 

The ch.:tcrrnination of' FI.ATEL 's federal court motio n also bears on this matter before the 

Commission. If the court decides to refer issues to this Commission. then rLATEL will have its 

opportunity to present its claims and argumen ts to the Commiss ion a! tha t time in a procedurally 

appropriate manner. rather than trying to shoehorn a purported "Amended Complaint" into a 



docket that was closed a long time ago. For that reason as well. it is appropriate to dismiss 

FLATEL ·s .. Amended Complaint.·· 

Ill . FLATEL'S AMENDED COMPLAINT FAILS TO SUPPORT ANY CLAIM 
FOR RELIEF 

In addition to being procedurally improper, FL/\ TEL's /\rncnded Complai nt is 

substantivel y incorrect. Although it is unclear exactly what relief it is request ing rrom the 

Commission. FL/\Tr:: l. appears to be arguing that AT&T Florid:.~ has somcho" acted improperly 

in the deni al of FL./\TU .'s requests IC11· promotiona l credits and the timing in vvhich credits were 

app lied to FLA TCL's account. By its continued fa ilure to pay billed amou nts due pursuant to its 

contract. FLATEL is implicitly claiming that its disputes somehovv ··suspend .. its ubligations to 

pay for the serv ices that it received. There is no strch provision in its con tract. To the contrary, 

in its cont ract I'LATI-:L agreed that payment tor .. a ll serv ices provided by I AT&T I. including 

disputed charges . is clue on or before th~:: next bill date .. . ( ICA. Attachment 7 ··Billing··. at 

Sections 1.4 and 1.4.1 ). 

Further. f-'LATEL cites no rules. statutes or orders that support any of its individual 

claims. FLATCL.'s only ci tat ion to authority to support its claims is a vague reference to Section 

364. 162. f-lorida Statues and the Communications /\ct of 1934. 13ut. FL/\TI-:L rail s to identi fy 

any provision of the Communications /\ct of 1934 that AT&T flor ida has supposed ly violated. 

Moreover. Section 364. 162 was repca led effecti ve July. 2 0 I I . 7 In add i 1 io n. to the ex tent that 

Section 364.162 was crrective during the time period over wh ich FI./\TEL's claims stretch, 

I' LA TEL does not explain or even suggest how!\ T &T Florida ·s actions pursuant to its contract 

constitute a violation of the provisions of Section 364. 162. Finally. the prov isions or Section 

7 St!e Laws of 171orida 20 II. c.20 1 I -36. §2-1. 
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36-L 162 \\Cre init ial!) adopted in 19951\ and ''ere later ~upplantcd b: the prO\ isions of the 

federal Telecommunications .'\ct of 1996. The Telecom 1\ct of 1996 i'i what governs the dut ies 

of AT&T Florida nnd how those duties arc incorporated in its contract wi th FLATEL. 

·ign ilicantly. FI./\TFI. rails to even mention the Telecom /\ct or 1996, let alone identil)' any 

violation o!'the Act. 13y so doing. FLATEL has completely ra iled to abide by the procedural 

rules go\'crning admin istrative proceed ings as well as Section 120.569(2 )(c) and has further 

failed to prov ide any support lo r any or its clnims. 

The rail ure to cite vnlid authority provides another n.~aso n to dismiss Fl./\ TEI:s 

Amended Complai111 no". "ithout further proceeding. To the e:--tcnt. howc\'er. that this 

submission could be considered to be AT&T Florida's initial response 10 the /\mended 

Com plaint, AT&T Florida summarizes its responses to ''hat it understands to be FLATEL · s 

allegations as rollows: 

I ) Timinu of Promotional Credits- AT&T Florida denies any allegation that its 

process lor re\ icwing claims ror promotional credits is improper. There is no provision 

in the I CA. the TL'Iccom Act or 1996 or in Florida law that provides FLA TEL with the 

ab ility to dictate the procedures by which AT&T Florida proc~sscs promot ional clai ms. 

i\dditionally. there is no requi rement that AT&T Florida employ the same method 

for providing promotion credits lor its whole sa le customers as it docs l(w its retail 

customers. i\T&T Florida has access to its retail customer rTcords and thus has the 

ability to easily determine whether the customer is entitled to the credit. gift card, or other 

applicable promotion item. For its wholesale customers, AT&T Florida employs a claim 

submission and rc\'ic\\ process to assess the \'alidit: Mthc promotional claims submitted. 

a St:.t La11 s of Florida 1995. c.I995--Hl3. § 16. 
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This review process. which is not discriminatory. is necessary to allow /\T&T Florida the 

opportunity to assess the legitimacy of the thousands of claims it receives. As the 

Comm ission knows. /\T&T Florida has had serious issues with some CLEC wholesale 

customers submitting promotion claims that do not meet the qua l i lie at ions or the 

promotion and for which the CLECs were not entitled, and /\T&T Florida needs a 

mechanism to ensure its wholesa le customers meet the terms and cond itions of 

promotions. See. e.g .. In re: Complaint b)• Df'l-Te/econnect. L. L. C. against Bel/South 

Te/ecomms .. lnc..fhr dispute arising under interconnecti()IJ agreement. Docket No. 

050863-TP, Order No. PSC-08-0598-f-OF-TP. at 7-9 (Sept. 16, 2008) (seeking credits fo r 

promotion that required features that CLEC did not purchase). 

2) P/\MA 7 and PAMA8 Promotional Credits- AT&T denies any allegation that it 

has fai led to gran t othe rwise appropriate promotional c laims related to Pt\Mt\ 7 or 

PAMA8. A II promo tiona I creel it requests are reviewed lo determ ine whether the request 

is appropriate. Prior to issuing a final bill to FLA TEL in /\p ril of20 12, AT&T Florida 

applied a II appropriate creel its to F LA TEL· s account. r- Lt\ Tr. L iuent i fies no ru le, order 

or contract provision that supports its c laim that some promotiona l cred its were 

improperl y denied . 

3) and 4) Cash 8ack Promotions - AT&T denies any allegation that it has !ailed to 

grant otherwise appropriate promotional c laims related to Cash f3ack Promotions. 

f- LATEI.'s contention that it is entitled to the full retail face <Hnount of a "cash back'' 

promotion is simply incorrect. The North Carolina Comm ission has prev iously rejected 

th is claim and determined that!\ T&T No rth Carolina's process of reduci ng a cash back 

promotion by the who lesale discount was correct. The North Carolina Commission was 

7 



affirmed b~ the district court in 1'\orth Carolina.'' In !'act. 1:\ cr~ court and state 

commission that has addressed this issue has ruled in I:\\ or of' I\T&T. 1
'' 

5) Promotions Denied Without Details - AT&T Florida dcni\!s any allegation that it 

has !'ailed to provide adequate detail or explanation f'or promotional clnims that were 

denied. First, FLATEL docs not indicate or illustrate how /\T&T Florida's denials of 

promotiona l credi t c laims l'ailcd to provide adequate reason for the de nia l. Second . 

FLI\TEI. idcntilics no rule. order or contract provision thnt su pports its claim that 

inadequate cxplanat ion \\':IS pro,· ided in conjunct ion '' ith denial or some promotional 

claims or that greater detail should be provided. 

9 Sec. dPi Tclcconnccl. I.I.C v. Finley. et al. Docket No.5: 10-CV--166-130 (USDC. EDNC. Western Div.). Order 
dated February 12,2012. <~16-7: 13c11South Telecommunications, Inc. dba AT&T Southe01s1 dba AT&T :--:orth 
Carolina v. dPi Telcconncct. LLC. ct al.. Docket No. P-836. Sub 5. ctc. (North Carolina Utilities Commission) Order 
Rcsolvmg Credit C<~lculatJon Dispute dated September 22. 20 II, at 5. 
10 See. e.g .. df>i Telcconnect. LLC v. 13c11South Telecommunications, Inc. dba AT&T Kcntud.y. Docket 'o. 2009-
00 127 ( Kentuck~ Public Sen icc Commission). Orders dated Januar~ 19. 2012 and :O..Iarch 1. 10 I:?: :--:ex us 
Communications, Inc.,., Cha1rman Donna L. Nelson. et al.. Case ;-.;o. A-12-C,\-555-S!). United Stall'S Distrit·t Coun 
for \\'estern District l'l"f exas. Order fill·d :O..Iarch 26. :?0 13 (Te,as District Court Order). Petition of 'lex us 
Commun1cauon~. Inc. lor l'oM-Int.:rconncction Dispute Resolution ''ith South\\e~tern Bell J'clcphone Compan) dba 
AT&T Texa' undc:r F 1':\ Relating to Recovery of Promotional Credit Due. Docket '-:o . .190:?8 (Tc\as Public L'tility 
ConliHISSIOnl Order '\o 15 Granting AT&T's :O..Iotion for Sununar~ Decision dah:d :\pril 5. 2012 at 4: Rd!Sowh 
T.:lecmmlllllll<'cl/lcms l11c .I h 11 IT&T South<!cHI d h a . IT&T /.ouisuma ,. ltn(l~~· .lcn•.u. Inc db 11 \'ell' !'hone. ct 
a/ .. Doc~et '\I). L' -.ll 36-l- ·\ (Louisiana Public Service Commission) Ord.:r d:1ted :O..Ia~ 15. 2012. 
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CO~CLUS I ON 

WHEREFORE. in consideration of the abo\'e. AT&T Florida r~spectfully requests that 

the Commission dismiss PL/\ T[L·s Amended Complaint \\'ith prejudice. If the federal court 

grants fL/\ TEJ:s Motion to refer certain matters to the Commission. then the Commission can 

determine how best to address the referra l from the court and instruct the parties accordingly. 

Respectfu lly submitted th is 13th day of February. 20 14. 

1\T&T FLORIDA 

w/Tracv W. I latch 
Tracy W. I latch 
AT&T Florida 
c/o Gregor~ R. Folknso~e 
150 South Monroe Street 
Suite .tOO 
Tallahassee, FL 3230 I 
Tel. No. (305) 347-5558 
Fax. No. (305) 577-4491 
th946 7 il att.\."1 '111 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

WEST PALM BEACH DIVISION 

CASE NO.: 13-CV-80766-0MM 

BELLSOUTH TELECOMMUNICATIONS, 
LLC, doing business as AT&T florida, 
doing business as!\ T &T Kentucky, doing 
business as AT&T North Carolina, doing 
business as AT&T South Carolina, 

Plaintiff, 

vs. 

FL.I\TEL, INC. 

Defendant. ______________________________ / 

IH<:Fl!:N DANT, FLATEL, INC.'S MOTION TO STAY CASE AN[) 
TO REFER THIS MATTER TO FLORIDA'S PUBLIC SERVICE COMMISSION TO 

Din'ERMINE CERTAIN FACTS REGARDING PLAINTIFF. BELLSOUTH'S 
ALLEGED IMPROPER BUSINESS AND 1.31LLING PRACTICES 

Defendant, FL/\TEL, fNC., by and through undersigned counsel, hereby moves the Court to 

stay this case and to refer the matter to florida's Publ ic Service Commission to determine certain 

facts regarding Plainti ff, BEl .LSOUTH'S alleged improper business and bill ing practices and states 

as follows. 

1. Derendant respectf'ully moves the Court to Stay the litigation and refer the case to the 

Florida Public Service Commission (hercinal'ter "FPSC") , wh ich has primary regulato1y authority 

over telecommunications in Florida. Defendant has recently amended its formal request to the 

FPSC under Docket No .: II 0306-TP, pertain ing ro alleged unfair interconnection agreement dispute 

changes, formulas, and requirements used by AfT to calculate disputes. The FPSC has imlicated 
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its willingness to resolve these issues and make factual determinations, which if such factual 

determinations did not resolve the case, would greatly streamline the Court's necessary efforts. 

2. The Court has broad discretion to stay proceedings nnd otherwise manage its docket. 

Clinton v. Jones, 520 U.S. 681, 706, I 17 S. Ct. 1636, 137 L. Fd. 2cl 945 ( 1997). Here, Defendant 

asserts that the Primary jurisd iction doctrine is potentially applicable and "is specifically applicable 

to claims properly cognizable in court that contain som~.: issue within the special competence or an 

administrativt: agency." Reitt:r v. Cooper, 507 U.S. 258, 268, I 13 S. Ct. 1213. 122 L. Ed. 2d 604 

( 1 993): see also Clark v. Time Warner Cable, 523 F.3d I 1 I 0, II 14 (9th Cir. 2008) (stating that "the 

doctrine is a 'prudential' one, under which a court determines that an otherwise cognizable claim 

implicates technical and policy questions that should be addressed in the first instance by the agency 

with regulatory authority over the relevant industry, rather than the judicial branch"). "It requires 

the court to t:nable a 'referral ' to the agency, staying further proceedings so as to give the parties 

reasonable opportunity to seek an administrative rul ing." In re Horizon Organic Milk Plus DHA 

Omega-} Mktg. & Sales Practice Litigation, ___ F. Supp. 2d _ ,No. 12-MD-2324, 2013 U.S. 

Dist. LEX IS 105830,20 13 WL 3830124, at *25 {S.D. Fla. July 24,20 13) citing Rei ter, 507 U.S. at 

268. 

3. Accordingly, Plaintiff' will not be prejudiced by this requested stay, the parties wi ll 

likely incur less expense resolving the factual issues with the FPSC, it will conserve judicial time 

and resources, and it will likely naJTow the issues for the Court's ultimate dctennination. 

4. Plaintiff does not agree to the relief sought herein. 

- 2 -
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WHI:::J.ZEFORI:::, Defendant, fLATEL, rNC., respectfully requests the Honorable Court enter 

an orJer staying the litigation, referring the matter to the Florida Public Service Commission while 

retainingjurisdiction, nnd for such other and further relief the Court deems n.:nsonablc and necessary. 

DATE: January 28, 20 14 Respectfully submitwd, 

Is/Stephen A. Smith, hsqlli!:L_ 
Stephen A. Smith, Esquir<.: 
rtorida f3ar No. 0488194 
E-Mail: ssrnith@pallolaw.com 
Pallo. Marks, llernnndcz. 
Gcchijinn & DeMay. P.A. 
4100 RCA 13lvd., Suite I 00 
Palm Beach Gardens, Fl. 33-110 
Telephone: (561) 62'-l-1051 
Facsimile: t561) o2-1-7441 
Allorneysfor Defendant. Fla7'el, Inc. 

-3-
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CERTIFICATE OF SERVICE 

I HERE13 Y CERTIFY that on this 28th day of January, 2014, I electronically (ilcd the 

foregoing with the Clerk of the Court using CM/l~CF. I also certify that the foregoing document is 

being served this day on all counsel ofrc::cord or prose partics identified on the attached Service Li st 

in the manner spcci lied, either via transmission ol' notices ol'dectronic filing generated by CM/ECF 

and/or U.S. Mail or in some other authorized manner for those counsel or pal'lies who are not 

authorized to receive notices of electronic filing. 

-4-

/s/S tcrhen /\.Smith. Esquire 
Stephen A. Smith, Esquire 
f-lorida 13ar No. 0488194 
E-Ntail: ssmith@pallolaw.eom 
Pallo, Marks, Hernandez, 
Gechijian & DeMay, P.A. 
4100 RCA Blvd., Suite 100 
Palm Beach Gardens, f-L 33410 
Telephone: (561) 624-1051 
Facsimile: (561) 624-7441 
!llforneysfor Defendanl, FlaTe/, Inc. 
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Stephen A. Smith, l::squire 
f'lori<.la Rar t\o. 0488194 

SERVICI!: LIST 

~-Mail: ssmith@pallolaw.com; vickie@pallolaw.com 
Pallo, Marks, I krnandcz, 
Gechijian & DeMay, P.A. 
4 100 RCA Blvd., Suite 100 
Palm Reach Gardens, f.L 334 10 
Telephone: (56 1) 624- 1 051 
racsimilc: (56 1) 624-744 1 
Counsel jiu· Defendant, Flo 'lei. Inc. 

Manuel Alfredo Gurdian, Esqui re 
E-Mai I: mam!~.Lgurd iaJJ({l)att.com 
AT&T Services, Inc. 
ISO West rlnglt!r Street, Suite 1910 
Miami, f L 33 I 30 
Telephone: (305) 347-5561 
Facsimile: (305) 375-0209 
Counsel for Plaimi./J. /Jellsouth Telecommunications, I.U: 
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IN TilE UNITED STATES DISTRICT C O URT 
FOR THE SOUTHERN DISTRICT OF FLORIDA 

WEST PAL:\1 BEACH Ol VISION 

BELLSOUTII T[LE.COMMUNICATIONS. 
LLC, 

Plaintiff. Case o. 13-CV-80766-DMM 

vs. 

FLATEL. INC .. 

D~: 1\:ntlant. 

PLAINTIFF'S RESPO NSE IN OPPOSIT IO N TO DEFENDANT 'S l\IOTION TO STAY 
CASE AND REFER l\JATTER TO FLORrDA PUBLIC SEIH ' ICE COMMISSION 

AND INCORPORATED MEMORAN DUM OF LAW 

Plaintiff. l:kiiSouth Telecommunications. LLC d/b/a/ AT&T rloridn, AT&T Kentucky. 

AT&T 1 orth Cnrolina. and AT&T South Carolina ("1\T&T'). respectfully submits its Response 

in Opposition to the Motion of defendant flatel. Inc. ("r-latcl") to stay this case and refer this 

maller to the Florida Public Servicl.! Commission ("FPSC''). and states as follows : 

INTRODUCTIO N 

Flatel fa iled to pay AT&T over $1.2 million for services th<H /\T&T su pplied to f-'latel for 

resale pursuant to the terms of the part ies· contract and the mon thl y bi lls for those services. 

Flatel does not tkny that it n:ceivcd and resold those services. but it rcfuscs to pay its bills based 

upon alleged credit claims. even though its contract requires rwymcnt of all charges, including 

disputed amounts. by each bill's due d:lle. Now, in the race of this Court's admonition against 

further delays (OE 22). Flatcl seeks to bring this action to a halt to permit Flatcl ro belatedly 

pursue those credit claims before the f-PSC . AT&T does not object to the f-PSC's resolution of' 

Flatel' s credit disputes. I IO\\ ~\'er. the FPSC has already ruled that Flatcl had a contractual 
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obligation to first pay all amounts billed. n.:gardkss of any disputes 0\'l'r credits. and Flatel still 

refuses to pa~ its bills. There is no just reason to further delay /\T&T's collection action ''hik 

Flatcl's credit disputes :.~rc being addressed by the FPSC. 

In its bare-bones motion. Flatcl docs not quantil'y its credit claims or demonstrate in any 

way that it is like ly to obtain a ruling from the FPSC that would all ow it to escape liability to 

/\T&T. In fact. it appc<lrs from Flatel's prior FPSC fi li ng that even if' the FPSC were to ru le in 

f~n or of Flatel on each and every one of its credit cla ims. Flatd \\'Ould sti ll owe AT&T over 

$200.000 in Florida. In add it ion. Flatcl O\\'eS /\T &T another $177.622 in North Carolina. South 

Carol inn and Kentucky. '' hich '' oukl not be addressed by the FP ·c. lea' ing an undisputed 

balance of O\ er $375.000 due from Flate l rcgMdless of the outcome of' the FPSC proceeding. 

In addition. as tktaikd below. a large portion of the credits sought by Flntel are based 

upon its conten tion that it v•as entitled to the full retail f:u:e amount of any "cash back" 

promotion lor \\ hich its customers qualified and that AT&T underpaid those credits by 

discounting the retail amou1n b:- the applicable \\'hoksa lc discount rate. The FPSC hns never 

addressed that issue:. but every court and stmc commission \\'hic.:h has addressed tlw issue has 

ru led in favor of AT&T's method of' calculat ing cnsh bnck credits to rcsd krs. Flatcl has not 

dt.:rnonstrntcd that it is likely to corH·ince the FPSC to rule otherwise . 

Cknrly, this motion is nothing more than another in a long line or delay tactics by Flatel 

to avoid its contractual payment obligations and forcstallt.:rllry or an inevitable judgment against 

it. This case can. and should. promptly proceed to conclusion on /\T& l"s affirmative claims 

\\hile Flatcl simulwncously pursues its supposed credit claims in the FPSC. /\ltcrnati,ely. Flatel 

should be required to post a bond in the amount of its unpnid chargcs. or such other amount as 

this Court deems appropriate. as a condition of any stay or this case. In the absence of such 

2 
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s~curit y. a stny would allov, Flatel to dissipate assets and th~!r~b) im pair. if not destroy. any 

chance that AT&T may have to col kct its long-ovcrdu~ moni~:s and enforce its inc,·itable 

judgment. Indeed, f.'latd has already represented tO this COUrt that it is ··unable tO afford 

representation" (DE 6). raising serious doubts as to Flatel's intcrnion und abi lity to satisfy any 

Judgment. 

STATEMENT OF FACTS 

The relevant background facts and history of thi s dispute nrc set forth in AT &T's 

Complaint (DE I) and in the Affidavit of David J. Egan filed on bl'half or AT&T in support of its 

Motion for Final Default Judgment (DE 16- 1) and need not be repented here nt length. 

In brief'. AT&T and Flatcl entered into an interconnection agreement (" IC A") in 2005. 

(DE I. f'J : DE 16-1. ·2 and Exhibit A) Under the ICA. AT&T provided Flatcl with. among 

other things. telecommunications services for resa le. and Flatel was r~:quircd to pay all monthly 

billed charges. including disputed amounts. on or before the next bill date. (DE I. f8: DE 16- 1. 

f3 ond Exhibit A [IC A I. Allachment 7 ·'Billing". at Sections 1.4 and 1.-LI ). Rcginning in late 

2009. Flatcl bcgnn \\'ithholding payment of a portion of its bi lls from AT&T for 

telecommunications scr·viccs provided under the ICA. (DE 16-1 . 4 '3) Flntel continued to breach 

the express payment requirements or the ICA by refusing to pay the full amount due. until 

AT&T eventually terminated service to Flatel in the 2011 to 2012 timdrnme. (DE 16- 1, ~f 9-

16) 

In April. 2012. after disconnecting all services in rloridn aml applying all credits and 

security deposits. AT&T issued its final bills to Flatel lo r its three n.:sak accounts in Florida, 

totaling $1.040.074 (later reduced internally to $1.040.05 I after applying a $23 credit). (DE 16-

1. ~ 12 and Exs. C and F) In or around September. 2012. after disconnecting all resale services in 

3 
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North Carolina. South Carolina and Kentucky. and appl) ing all credit:-. and security deposits. 

AT&T issued its final bills to Flah:l for resale service!- provided in those stales in the following 

amounts. after application of all credits and securit) deposits: 

orth Carolina 
Sou th Carolina 
Kentucky 

$(11 .430 
$93.832 
$22.360 

(O J: I. ·1~1 17. 2-L 27.30: 0 1: 16-1. ~- 17 and Ex. E) 

Thus. Flatel O\\'eS a past due and unpaid balance to /\T&T in the amount or $ 1.217.673. 

comprised of: $1.0-W.OSI due in Florida. $6 1.-130 due in North Carolina: $93.832 due in South 

Carolina: and $22.360 dul' in Kemucky. (DE 16-1. f"22 and Ex. F) 

1\ T&T filed its straight-forwarJ collection complaint on August 6. 2013. seeking a 

judgment for the more than Sl.2 million that Flatcl failed to pa) lor services provided in Florida. 

Kentuck). 1\onh Carolina and South Carolina. (DE I) Folio" ing the court's striking or Flatel's 

impermissible prose Answer on ovember I. 2013 (DE II), and the Clcrl-.'s entry of a default 

on November 4. 20 I J (DI-: 12). AT&T moved lor entry or a Oefauh .Judgment (DE 16). It was 

only after the Court granted Flatel one additionu l chance to retain counsel. that Flatel appeared 

through counsel and filed an Answer. rendering AT&Ts mot ion lo r Default Juc.Jgmemmool. 

LEGAL ARGUMENT 

I. Flatcl 's Credit Cla ims Do Not Affec t its Pavmcn t Obligution 

Flatel has <~lkged. in its Sixth through Tenth Affirmative Oefens~s. that it is entitled to 

credits against the $1.2 million in unpaid charges. In sharp contrast to AT&T's straightforward 

claims lor monies due on monthly bills for service pursuant to the provisions of the ICA. Flatel's 

al kged Cr\.'dit claims arc ill-ddincd and unquami fied and. most importantly. provide no excuse 

for non-payment. Importantly. und~r the express terms or the ICI\. Flutel had no right to 

'' ithhold payment to AT&T baseJ upun any of its alleged claims for cn:di ts. The parties· 
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FPSC-approved Agreemt:nt requires Flatelto pay all amounts it is billed. even if it disputes those 

anwunts: 

Pavment Responsibility. Paym~nt of all charges will be the responsibility of 
f-'LATEL. .. FLATEL shall make payment to [AT&T] lor all services billed 
iuc/udin!: disputed amounts .... 

Payment Due. Paymen t for services provided by fA T&Tl. including disputed 
clwr~:es. is due on or before the next bill date . ... 

(DE 16-1. Exhibit A [ICA]. Attac hment 7 "Billing". at Sections 1.4 and 1.4.1 (emphasis added). 

Indeed, Flatel' s 1ovembcr 2. 2011 petition to the f-'PSC sccl.zing to enjoin AT&T from 

disconnecting service (the "Plate! Petition ... attached hereto as Exhibit A) was dismissed without 

prejud ice by the PPSC by Order No. PSC-12-0085-FOF-TP issued February 24, 2012 (the 

·-rrsc Order''. attached as Exhibit B hereto}. 

In dismiss ing flatel's Petition. the FPSC rukd that the Petition failed to state a cause of 

at:tion against AT&T and was subject to dismissa l because the FPSC 1:-~cks authority to grant the 

requested injunt:tivc relief. (Exhibit 8 at pp.4-6). The FPSC specifically ruled that: 

We articulated in Order No. PSC-1 0-0457-PCO-TP. issued on .July 16. 20 I 0. that 
carriers can en!'orcc ICAs including the disconnection or serv ices for violat ion or 
the ICAs where the payment terms arc c lear and unambiguous. I !ere thl· ICA 
provides tlwt FLATI ~L shou ld make pavm~nts lor scrvic~s provided bv AT&T 
Florida includin!! disputed charges on or before the next hill date. The ICA also 
provides thM services can be discontinued tor nonpayment or bills. 

* * * 

FLATEL's statement that the disputed balance includes promotions that should be 
offset against amounts it owes to AT&T Florida is not a cause of action as it 
relates to granting an emergency stay. The ICA requires that all serv ices billed 
should be paid including disputed amounts. and FLATEL 's petition is for an 
emergency stay to prevent disconnection of its service lor nonpayments of bills. 
Therefore. FLATEL's assertion regarding the promotions failed to satisfy the 
requirements lor a cause of' action for an emergency stay. 

(Exhibit 8 at p. 5 {footnotes omitted))lemphasis added) 
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AT&rs Complaint in this action states a simpk breach or contract action against Flatel 

based upon Flatd's unambiguous obligation to pay amounts bilkd. including tlisputcd amounts. 

by each hill's due <.late. Flatcl has presented no jtlstilication for clclaying the resolution of 

AT&T's affirmative claims \\'hik it pursues its alleged credit claims in the FPSC. 

The FPSC has al ready rukd in its February 24 . 2012 Orde r that the payment terms or 

Flatd's ICA nrt: unambiguous and could be enforced as written. so there is no need for the Co urt 

to await the FPSC"s interpretation of that contract c lnusc. 1 l ndc~.·d. in a case clealing with 

identical IC/\ language. the FPSC similarly held that a Reseller could not withhold dispu ted 

amounts from 1\T&T and explained as follo\\'s: 

The partics' conduct is go\'erncd by an IC/\ with ckar terms. The terms and 
co nditions of the Parties' ICA arc cle<~r and unambiguous. Specifically, that 
Express Phone s hall make pay ments for a ll services billed including disputed 
amou nts. Furthermore, we already ruled in LifeCo nn ex, wit h iden tical 
language in th e ICA, thai rhc billed party is required to pay all s ums billed , 
including disputed amounts, pursuant to the terms and conditions in the 
ICA. Express Phone must pay a ll disputed amounts. J>isputl' of promoti on 
credits, docs not affec t the bi lling time frame or p:t~' nll' lll obligations 
established l>y the ICA. AT&T Florida is ent itkd under lhl· clear terms of th e 
ICA to prompt payment of all sums billed; and in the ab~encc or such pa) ment. 
i!i entitled to proceed \\'ith the acti ons outli ned in the Notice oi'Commcnccment of 
Treatme nt : ;'l nd that ;\ T &T f-lor ida appropria te I) tlisconnec ted Express Phone on 
March 30. 20 I 1.2 (emphasis added) 

1 ln<kcd. as thl' FPSC nNl·d in11s Fcbruar~. :!01:! Order. it has rukd thatth~~l' i<kntl<.:al provisions are unambiguous 
and en for<.:eablc in priur l'as~:~ . Sc·c In 1'1! Complailll unci pe111ion jur 1 <!lh•J II,I!W/1.\1 /.1{<'( 'rmnex Tclt.!com. LLC · /' k a 

Su 1/i.:l. 1./.C h.' IJ<!II.'ivulh 1<•1.-nmmlunh·afwn.,·. Inc . Docket :"Jo I 000.21-TI'. Ordc:r 'lo I'SC -I 0-045 7-PC'O-TP. at 6 
(July 16. 20 I O)lcopy alla~hc:d hac to as Exhibit C)( The FPSC found "that A'l &T 1s entitled under the plain terms of 
the ICt\ to prompt pa~ mcm or al l sums billed: and in the absence of such paymenl. is entillcd to proceed with thl· 

actions outlined in the ~oticc of Conlllll'ncemcm of Treatment" and "the pin in lnnguagc of lhcsc pro\'isions is clear 
that while [the CLE('J can dispute amotml~ billed by AT&T. it must pay those ;unounls ns billed within the time 
spec11ied by the ICr\."). Commissions in Kentucky, :-.!onh Carolina and Alabama ha\e all reached similar 
concluSIOns rega1ding llltcrconnection agreements" ith language I hat IS identical to the ICA provisions. See. In the 
.1/a//f!r of IJI!IISoulh fi!ll!collll/1,\ Inc ,. l.ife( ·mmex 7"r!lc!com. 1./.C.f J... a Su ijiel 1.1.( ·. Case :-.:o. 20 I 0-000:!6. In Ill<! 

\Iauer t!( lJI.I·comu!Ciitm ufl.i/'c( 'om1ex Telecom. Inc f'l...tl S11 !/lei. 1.1.( · "·' /Je/1.\'mllh l t:femmms. Inc .. Docket No. 
P-SS. Suh 1817 cmd l'l'IIIIIJ/1 u/1.1/;,:(·unnex 7efttcum. 1./.C j I.. a Sll 'l/1<'1 1./.C ('oiiC<!Jnmg lmpfttmt!lllcllion ofils 
111/I.!I'COIIII!'clltm lgl'<<!lllc!llt "ilh /Jc!I/Suuth li!ft:cumms .. Inc. Docket No .\ t450. 

l 
- In 1'1! t·:lf/1!1'_1!1!11(~1' Colltf>lt/1111 of r :,·fii'<!Sl !'hone Sl!l'l'h't!. !lie ogoiiiSI IJ.ofl.I0/1111 1i!lccmml/lmiculiOIIS. file.: In 1'1! 

.\'ullce o.f . ldup11u11 t!/ l'XI.\IIIIK imcrconllt!Ction. unbtm,l/ing, resale! and < o/loccuton ogret•mell/ hcllntell Btti!Solllh 
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Mor~over. in ;moth~r order in the Express Phone nuHll:r. the FPSC held that. based upon 

the identical IC/\ languag~; in this case, a CLEC's failure to comply "ith the terms and 

conditions of the IC/\ was "a material breach of the binding agrccment".3 A federal district court 

recently a f'firrned this Order holding that the FPSC ·•appropriately lktennined !that] Express 

Phone' s l'ailun.: to pay the disputed amounts to 1\ T&T was a materia l breach of its ICA ". 

Express Phone Serl'ice Inc. v. Florida Public Service Com'n, 20 13 WL 6536748. 2013 U.S. Dist. 

LEXIS 175858. Case o. 1:12-cv-00197-l'v!P-GRJ (N.D.Fia. December 12. 20 13)(copies ofthe 

FPSC Orders and the district court's affirming decision of Order No. J>SC-12-0390-FOF-TP are 

auached hereto as Exhibit D). In the Express Phone case. the court noted the binding nature of 

I CAs and held that "[ o ]nee an interconnection agreement is appro' cd by the state commission. 

the Act requires the parties to abide by its terms". 2013 WL 6536748 at *5. 

The FPSC has clet~o:rmincd that it lacks jurisdiction to a" ard money damages in resolving 

utility related disputes.~ Moreover. the FPSC has already determined that the unambiguous 

terms of the ICA require Flatclto pay AT&T for all services billed including disputed amounts. 

As such. this court is the sole proper forum lor the enforcement of these unambiguous ICA 

payment pro\'isions and entry of a money judgment. "Where the language of the contract is 

7i.!lecommuni('(llicms, Inc. t! b a .·1 Tc'<: T /-'lorida d h a .·IT&T South.:ast an,//mag<' . lccess. Inc cf h a \'c:wPhone. Inc. 

h.r £vpress Phone Serl'ice. Inc . Docket o. I I 0071-TP: Docket ;o..:o .. II 0087-TP; Order :-\o. I'S( - I 1-0~9 1-PA:\-TP, 
20 II Fla. PUC LEX IS 210 at I 0 (Fionda Public Service Commission July 6. ~011 l. 
1 In re ,\'of ice o(. ldoption o/<.!xisting int.:rconnec·tion. unbundltn~. resole am/ ('fll/ocatwn agreem.:/11 hetll'een 

IJei/South 7i!lecnnmtunicwicms. Inc db ·a IT&T Florida db " . 17i~· T Soutlteovt olllll11111g;,.• , kce.u. Inc db o 

.\'eu·l'ltonl!, Inc b,1 J::.xpress Phone! Sen•it'e. Inc. Docket No. I I 087-TP. Order No. I'SC -1 2-0390-FOF-TP. 20 12 Fla. 
PUC LEXIS 374 at6-7 (Florida Public Service Commission July 30. 2012). 
1 Sel! S outltem /Jell Telephone am/ Telegraph Co. 1• . • \fobile Amerh'a CorporCIIiwt, Inc. 191 Sold /99, 202 (Flo 
197.J) ("Nowhere inCh. 364 is the PSC granted authonty to enter an award of monC) damages (if indicated) for past 
failures to provide telephone service meeting the statutory standards: this is a judicial function within the jurisdiction 
of the circuit court pursuant to Art. V. s S(b ), Fla. Const."): In re. l't:tiiiiJII of :1 '/'& '/' ( ·omllllllticaticms of the Somhern 

StoU!.\ . LI.C Re!questwg Suspt!llsion of a11d Ca11ce/latioll q( S11 itch<!cl . lcn!ss ( 'o llfrctc·t 1 arif( So Fl :wn:? -fll. Docket 
~o 020738-TP. Order No. PSC-03-0031-FOF-TP (Issued January 6. 200.>1 1" fhis Commission lacks any legal 
authorit)' to :l\\ard tlu: I) pe of money damages sought b~ r\ T&T."): In tv C'omtJ/ctillf mtd petitiO// of John Churles 

1/eekin agmmt Floncla f'oll'er & Ltghl Company, Docket l'\o. 981923-El. Order :-.Jo. PSC'-99-1 054-FOF-El (:vlay 
24. 1999) ("the Commission m01y not aw01rd rnon.:tary damages in ro:soh ing utdll) r..:l:llcd disputes."). 
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plain and unambiguous. no construction is r~quirt:d or pcrmissibk and the terms of the contract 

must be gi,·en an interpretation of ordinary significance.·· J·ermmcles ' '· .\lonugi.~tis ..ltlama. Inc .. 

582 S.E.2d ~99, 502 (Ga. Ct. t\ pp. 2003)(ci tation omitted).~ ~loreo,·er. this is true even if the 

prov ision is perceived to be harsh to one party to the contract and the Court is not permitted to 

rewrite the terms . . )'ee /Jrm:r v. Travelers Ins. Co .. 14 E 2tl I 96. 202 (Ga. Ct. /\ pp. 1941 )(" If it 

be said that the pmvision i~ a harsh one . the unsw~::r is tha t the rig hts or till' parti es are to be 

determi ned unde r the contrac t as made. and it is not within the power or the th is court to rewrite 

it"). Should Flatel prevail on any of its claims for credits before the FPSC. it would be entitled to 

a credit against the amount of any unsatisfied portion of that Judgment or n refund of any excess 

monies paid to AT&T: hO\\CVCr. pursunnt to the unambiguous terms or the IC/\ . Flatel must pay 

AT&T first. 

II. F la tcl ll as 1'\ot Demons trated That Its Credit Clai ms Have A11v Mer·it 

Flatcl argues in this motion, and 1\ T &T agrees, that the FPSC is the proper forum for the 

resolution or the tcb:ommunications issues impl ice~ted by the credit disputes alleged in Flatel's 

Sixth through Tenth /\rtinnmivc Dcrenscs. Of course. Flatd wuld lwvc r ursued resol uti on of 

those cred it disputes two years ngo when its serv ice was discon nected-- or six months ago when 

it "as sen·ed "ith /\T&T's Complai nt. Instead. Flatcl chosc to blatan tly ignore its payment 

ob ligations. just as it ignored the procedural rules or this Court unti l it was granted one last 

chance by this Court to vacate its default. Flatel now seeks to revive the very Petition the FPSC 

s The ICt\ requires that Georgia law govern the Agreement. See Agreement. GTC. § 17 ( .. In all other respects, this 
Ag• eerne111 shall be governed by and construed and enforced in accordance with the laws of the State of Georgia 
without regard to its conllict ofl:ms principles ... ). In any event. Florida law IS in accord 11ith Georgia h:n' on this 
point S.:~t .lpplicalnc , . . \ 'c:ll'tech l~lectmnics Inc/us. Inc. '>80 So. 2d 1194. 1194 (Fla. 3d DCA 2008) ( .. fW]here 
an agreement is unambiguous ... 11e enforce the contract as wri11en. no matlcr ho11 Jis:HI\':llltagcous the language 
might t:11er prove to be.''): l!c:diml ( '11· /lcalth 1'/on '' flrick, 57'2 So. 2d 54K. 551 (Fla. 1st DCA 1990) (''A party is 
bound b). and a court is powerless to re11 rite. the clear and unambiguous tcnm of,, 'olumary contract. .. ) (citation 
omitted): Parlclnck ,. f1c~1 · Ccmcrel.: Indus. Inc. 154 So. 2d 313 . . 116 (Fla. 2d DC.\ I%]) (holding that .. an 
unambiguous agreement IIIllS\ b..: en ftll·ced 111 accordance: "ith its h:rms" ). 
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dismissed without prejudice two years ago in an attempt to further dcla) th~! conclusion of this 

action- after being !)pcci fica ll y cautioned against further delays by this Court (DE 22). 

AT&T is pr~!pared to litigate Flatel's credit disput~s before the FPSC. llowcver. Flatel 

has not demonstrated , and cannot show. that the resolution of those credit disputes will relieve it 

of its payment ob ligations to AT&T. First. the contract requin:s Flatcl to pay AT&T all charges. 

including any disputed amounts , by each bill's due date. Moreover. bascd upon Flatel' s own 

valuation of the credits which it seeks to reso lve befo re the FPSC. Flatel "ill still O\\'e AT&T 

over $200.000 even if it is successful on all of those claims. Specilicall). the Petition that Flat~! 

filed at the FP C in November. 20 II (Exhibit A hereto at Ex. A thereto). alleges that Flare! is 

entitled to th~.: following credits corresponding to the Al'linnative Dl.:l'enses assened in this 

action. 

Issue # I (Sixth Affi rmative Defense) 
Issue 112 (Scv~o:nth Affirmative Defense) 
Issue #3 (Eighth Affirmative De fense) 
Issue 114 (Ninth Al'linnative Defense) 
Issue ff5 (Tenth Al'firmativc Defense) 
Total 

$326.924 
$51.306 
$4-L759 
$353.579 
$60.2()9 
$H36,777 

As demonstrated by the Egan Al'lidavit subm itted in support of 1\T&T's Motion for Final 

Defau lt Judgment , AT&T is O\\·ed S I.040,07~ in Florida alone. (DI: 16- 1.1112 and Exs. C and F) 

Thus, even if Flatel were complete ly successful on all the credit issues it seeks to place before 

the FPSC. Flatcl would still owe $203.297 to AT&T j ust in Florida. 

In addition, Flatd ov:es AT&T another $177,622 in North Carolina, South Carolina and 

Kentucky and it has given no indication that it intends to pursue those credit issues in those state 

commissions: nor docs Flatcl's Mot ion to Stay cover these claims. Thus. Flatel is essentially 

proposing to further delay payment of an undisputed debt of' over $375.000 while it pursues a 

ruling on how much more money it owes. And it proposes to do so nut,vithstand ing the fact that 
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the FPSC has already ruled - based upon the clear terms of th~ parties· ICA -- that Flatel's 

payment obligation ex ists regardless of whether it has outstanding disputes over credi ts. 

Finally. the bulk of promotional credits sough t by rlatc l in Florida relate to its inth 

Affirmative Defense. which is stated as Issue #4 in Flatel's Pe tition and va lued by Flatel at 

$353.579. As noted in f.' latel's Petition, this issue was the subject of a case between AT&T and 

another carrier in federa l court in North Ca rolina pe nding at the time or Platcl's Peti tion (Exhibit 

!\ hereto. at last page (#4 )). Since that time. the district court in North Carol ina affirmed the 

ruling of the North Carolina Util ities Commission, rejecting the vcry argument pressed by Flatel 

and finding that AT&T' s method of' calculating "cash back" promotional credi ts to resellers was 

correct. , ce. dPi Teleconnecl, LLC v. Finley. ct at. Docket o. 5: I 0-CV -466-BO (USOC, 

EDNC. Western Div.). Order dated february 21. 2012. at 6-7: Bel/South Telecommunications. 

Inc. dba AT & T Soulheasl dba AT&T Norlh Carolina v. dPi Te/econnecl, LLC. el a/ .. Docket No. 

P-836. Sub 5. etc. ( orth Carolina Utilities Commission) Order Resolving Credit Calculation 

Dispute dated September 22 . 20 II . at 5 (copies of Orders arc nttachcd hereto as Exhibit E). 

Very bricny. the contention by Flatel. wh ich was rcjectt.:d in North Carolina. is that 

resc llers we re cntitlt.:d to the ful l retai l litce amount of any "cash back" promot ion for which its 

customers quali tied. and that AT&T undcrpaitl those credits by discounting the retail amount by 

the state whoksale discount rate. After a full hearing, the NCUC ruk:d. and the federal court 

agreed, that AT&T was entitled to discount the cash back promotion by the state wholesale 

discount rate. So, for instance in Florida. if AT &T's llC\\• retail customer was entitled to a $50 

gift card, then Flatel was entitled to a credit from AT&T in the amount of $39.08 for any 

qualifying new resale customer (discounting the $50 promotion by the 2 1.83% wholesale 

discount rate established by the FPSC). In its Ninth /\flirmative Defense. Flatel is seeking the 
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difft:renc~ betw~en tht: $39.08 which it was credited and the full $50 for ~ach qualifying 

customer. Not only was this argument soundly rejected in North Carolina, but every court or 

state commission which has b~en ca ll ed up to address th is issue has ruled in favor or AT&T.6 

Thus, unless Flatcl is able to convince the FPSC that it shou ld rule cont rary to every other 

forum that has ru led on this issue. Flatel wi ll owe AT&T no less than $734,4 75 (adding the 

und isputed ba lance or $380.896 and th~ amount claiml.!d by Flatc.:l on the "wholesale discount" 

issue in Florida ($353.579)) ~:ve n if' Flatel were wildly successfu l in prov ing all of' its other 

disputed credit claims. 

III. If th e Court disagrees with AT&T and believes that Flatcl is entitled to a Stav, 
then Flntcl Should be Requi red to Secure AT&T as a Condition of Anv Stav 

It is not surprising that Flatel's motion provided little if any substance regarding the 

credit disputes it seeks to pursue before the FPSC (nor. fo r that matter, is it surprising that Flatel 

makes no mention of its contractua l obligation to pay all amounts billed by 1\T&T, includ ing 

disputed amounts). Till..' review o i' thosc cred it clnims above shows that Flatcl wi ll owe AT&T n 

considerable sum even if Flatel ""ere successful at the FPSC and, moreover, that Flatel has litt le 

chance or SUCCeSS on the claim which is the largest or the live issues identified by Flute!. Most 

important ly, Flatcl has an unambiguous contractual ob ligation to first pay AT&T the amounts 

bi lled and then pu rsue a resolution of its credir disputes, so Flatcl has not demonstrated that its 

pursuit of credits provides any defense to AT &T's affirmative claims lor payment. 

6 Sec, e.g., dPi Tclecormcct, LLC v. BciiSouth Telecommunications. Inc. dha t\T&T Kentucky, Docket No. 2009-
00 127 (Kemucky PSC). Orders da ted January 19 and 1\ larch 2, :!012: Bel/South Telecomnlllllicalions. Inc. d b,a 
..1 TtV T Solllheast ll'h a .·I 'l& T l.onisiono ,. lmo!Je ..recess. Inc. d h'a .\ttw !'hone. et a/. Docket No. U-3 I 36-1-A 
(Louisiana Publk: Scrvi<.:c Commission) Order dated J'vlay 25, 20 12. at I 7: .\ e.1 us Com/11/lllinuions. Inc v Chairm,m 
Donna L. :Velson. et al. . Case l':o. ,\-12-CA-555-SS. United States District Court for Western District of Texas. 
Order filed :'\ lan:h :!6. 20 I 3: l'etition ol SeX II.\' Conn111micatiom. Inc Jor l'ost-lm,·rcon//ectio/1 /)isfl/1/1! Resolntirm 
\t'ilh Sowhu·estem /Jell 7i!lt!f>hone Company dba .·1/(f:: r Texm· II /lifer f-'7 ~1 Nttlatill~ /() l?cJCO\\'IY t!f l'romotional 
Credit Due. Dodct No. 3')028 (Texas Public Utility Commission) Ord~r ::--.lo. I~ Granting /IT&T"s !VIotion for 
Summary Decision dated April 5. 2012 at -1: (Copies of these decisions arc tllt:h:hcd hereto as E~hib i t F). 
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In Rl!iter \' ( 'oopa. 507 U.S. 258. 113 S.Cl. 1213 ( 1993). a <:asc relil.'d upon by Flat.:! in 

suppon of its motion. the Supr~mc Court held that the qul.'stion of \\'hcthcr a court should 

proceed immediate!) to judgment on a motor carrier's complaint "ithout waiting for th.: 

lnwrslatc Commerce Commission ("ICC' ) to rule.: on the dcfl·ndant's claim that the tariff rates 

were umcasonabk turns on the facts and equ it ies of each case. In so doing. the Court stated that 

whc:re a carrier is so lvent. the equities fa,·or proceeding to judgment on thc princ ipal claim 

wi thout (1\\a iting the Ollt t"OI11C or the unreasonable-rate issue. bl.'<::lUSI.' the ICC proceeding could 

produce substnntial delay and the tariff rates. until disappro\ l.'d by the ICC. ar.: legal rates 

binding on both pnrties. lei. at 270-71. Similarly. here. Fl;llcl has the contractunl obligation to 

pa) its bills without regard to its credit disputes: and the equities \\eigh in 1;1\·or of permitting 

AT&T to proceed to judgment on its claims without a\\aiting the outcome of Flater s belated 

altempt to establish that it is entitled to credits. folate I fnces no irreparable harm if it pays AT&T 

pending the outcome or its credit disputes. 

The Reiter court also obst:rvcd that the equities \\'eigh in f';1vor of permitting an 

immediate judgment \\'here there is a potential insolvency of the tkf'l.'ndant. /d. I !ere. Flatel 

tikd \\ ith its pm se Answer a statement that it was "unable to a f'l'ord rl.'pr<:scntat ion". (DE 6). 

That n:prescntation. :md Flatcl's history of non-payment. establ ishes the \'cry real threat thnt 

AT&T will be prejudiced by h:wing to awa it the conclusion of the FPSC matter bcrore it cnn 

obtain and enforce a Judgment. Flatcl should not be allo\\cd to drag on these proceedings 

\\ ithout any assur<m<:<: that it will abide by the ultimate rulings h) the FI'SC and this court. 

t\T&T respt:~o:tfully submits that this action should move l'of\\ard on 1\ T&T's claims. 

while the parties simultaneously adjudicate Flatcl's credit c.Ji!.putcs before the FPSC. 

Alternatively. to the cxt<:nt this court determines to stay this action until the r:rsc matter is 
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completed. Flatel shou ld be req uired to post security for payment of the fo liO\·Ving amounts to 

AT&T as a condition of any stay: ( I) the difference between the credits sought in the FPSC 

matter and the amoum owed to AT&T; (2) the amounts due in Kentucky. North Caro lina. and 

South Caro lina, which vvi ll not be add ressed by the FPSC: and (3) the amount of the credits 

sought based upon the applicati on of the wholesale discou nt rate to the .. cash back" credits . as to 

wh ich Flatel has no like lihood of success based upon ru lings in other forums on that issue. lf 

Flatel is granted an unconditional stay, and allowed to continue to hold on to AT &T's money, 

Flatel will likely continue its pattern of de lay without any assurance that it wi ll ultimate ly abide 

by the court's and FPSC's rul ings. 

CONCLUSION 

ln concl usion. based upon the foregoing. AT&T respectful ly requests that the Court deny 

Flatel's request to stay the proceedings and refer the matter to the r-torida Public Service 

Commission. 

Dated: February II. 2014 Respectfully subm i ttcd. 

s/Manuel A. Gurd ian 
Manuel A. Gmdian 
Florida Bar No.: 162825 
Attorney for Plaintiff' 
BeiiSouth Telecommunications. LLC 
!50 W. Flagle r Street, Suite 19 10 
Miami, FL 33 130 
T: (305) 347-556 1 
F: (305) 375-0209 
Email: lllg:2708·(·"f:wr.colll 
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CERTI FICATE OF EI{VICE 

I III:REBY CrRTIFY that n true and correct copy of the foregoing document has been 

served on Februar~ II. 2014 via Ci\I1ECF on all counsel or parties of record on the sl!rvice list 

Stephen /\ . Smith. Esq. 

s/Manuel /\ . Gurdinn 
tvlanuc I 1\ . Guru ian 

SERVICE LIST 

Pnllo. !\·larks. I krnandcz. Gechijian & Dei\ lay. P.A. 
4100 RCI\ f31vd .. Suite 100 
Palm f3cach Gardens, Fl. 33--ll 0 
Auorneys.for Defendanl. FlaTel. Inc. 
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Dorothy Menasco \ \ ()~~- T~ 
----~~~=-~--~~--------------------

From: 

Sent: 

Lobsang Burgos (lburgos@flatel.net} 

Fnday, November 04. 2011 5 56 PM 

To : Flatehnc@aol.com. Fihngs@psc.state f1 us: Rick Scott@eog.myftorida com: Adam Teitzman: Bob Casey; Greg 
Shafer, Laura K1ng . Alex.Starr@fcc gov, Julius.Genachowski@fcc.gov; Michaei.Copps@fcc gov. 
M1gnon Clybum@fcc.gov; Robert.McDowell@fcc gov; Tracy.Bridgham@fcc gov; fccinfo@fcc.gov 

Cc : bm1694@att.com: jg1893@att.com; lp5882@att.com; chuck.campbell@cgmanc.com: Beth.Murphy@cgm1nc.com: 
bryant peters@cgminc com. AMatari@flatel.com. ASolar@flatel.com. LBurgos@ftatel. com. 
rgreene@greenelegalgroup.com 

Subject: RE · 11 -11 -02 FPSC Emergency Docket 

Attachments : 11 -11-02 FPSC Docket and attachments. pdf 

Please See attached Docket with all relevant documents included. 

Click on the Bookmark Icon (Second icon on the bar located on lhe left side) to navigate through all the 
documents 

========================================== 
S1ruerdy, 
Lo6sane Q3uroos 
tDirutor of Oprm lions 

FLA TEL. Inc. 
p 561-688-2525 X 117 
F 561-688-7334 
vmw.flatel com 

From: Flatelinc@aol.com [mailto:Fiatelinc@aol.com) 
Sent: Friday, November 04, 2011 11:56 AM 

... ________ ------- -

To: ffllngs@psc.state.fl.us; Rick.Scott@eog.myflorida.com; ATeitzma@PSC.STATE.FL.US; 
BCasey@PSC.STATE.FL.US; GShafer@PSC.STATE.FL.US; LKing@PSC.STATE.FL.US; Alex.Starr@fcc.gov; 
Julius.Genachowskl@fcc.gov; Michaei.Copps@fcc.gov; Mignon.Ciyburn@fcc.gov; 
Robert.McDowell@fcc .gov; Tracy .Bridgham@fcc.gov; fc<:info@fcc.gov 
Cc: bml694@att.com; jgl893@att.com; lp5882@att.com; chuck.campbell@cgminc.com; 
Beth .Murphy@cgminc.com; bryant.peters@cgmlnc.com; AMatari@flatel.com; ASolar@flatel.com; 
LBurgos@flatel.com; rgreene@greenelegalgroup.com 
Subject: 11·11·02 FPSC Emergency Docket 

Please see attached 

Regards. 
Abby Matsrl 
FLATEL 
2300 Potm Boacn La• os er-a 
Exer.ut•ve Cent&/ SUII& tOO 
West Pi31m Be~c-h. Ft 33.t09 
E AM«ta!l@flatel com 
p 561·688·2525 )( 102 
F 56 I ·688-7334 
w www Ela te/ com 
w "W\" StateLtfelme com 

ThiS message con tams lnlormatiOn !rom FLA TEL wh1ch may be confldenllal and pnvileged. 11 you ;ue nor an inrende<l rec1poent. please 
relrain from any d•SGiosure, cooyino. chslribuiiOn or use ollhts information ~nd note thai such iiCiions are prohobited II you have recerved 
this transmission in error. please nohfy by em;ul AMalaii@Fiatel com 

.... ~ .... , 
I . 

0 8 2 0 I HOV -7 = 

1117/2011 
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EL@TEL. 
Florida T clcpllon c Co. 

2300 Palm llcach Lakes Bh·d. 
Execuuvc Ccnlcr, Suuc 100 
West Palm Acach. Fl . 33409 

November 2, 20 I I 

RF.: Emc:rgenc)· Stay of Termin:llion by II T &T 

Ladies and Gentlemen of the Florida Public Service Commission. 

Allb \ .'>hlati 
I' 56 1-6811-2525 he 102 
F. 561-<i88-7334 
E Amacari@Flacd com 
W www.l'lnlel.com 

FLA TEL has found it necessary 10 appeal to the governing pan ics which exercise regulatory 
authoriry over 1hc: telccommunicalions industry and its compclitivc market oversight. FLA TEL 
respectfu lly requests the Florida Public Service Commission and the Federal Communications 
Commission to looJ... illlo what we believe to be unlawful practice where by i\ T &T offers 
immedialc r..:licf via Promo1 ions 10 its End Users without pariry to mstanlly offer 1he same exact 
relief tO FLA TI~L's End Users. 

It is FLIITEL's intent lo demonstrate what we believe to be unfair and unlawful practices in 
direct violation of SEC. 251. [ <17 U.S. C. 25 I] INTERCONNECTION of the Act for charges 
billed by AT&T that should be immediately credilcd to FLA TEL in the some instant fashion that 
they credit their own retnil customers. AT&T has engaged in an unjust and discriminatory 
practice in connection with its provision of communications services, in violation of SEC 251 
(b)( I) Obligations of All Local Exchange Carriers. Each local exchange carrier has the followi ng 
duties: ( 1) Resale: The duty not to prohibit, and not to impose unreason:~ bit! or discriminatory 
condi tions or limitations on, the resale of its telecommunications s~rvices." and SEC. 201 (b). [ 47 
U.S.C. 20 1] SERVICE AND CHARGES of lhc Communications Act, which provides that ·'all 
practices" for and in connection with communications services "shall be jus\ and reasonable," and 
·•any such practice that is unjust and unreasonable is hereby declared to be unlawfu l. 

This is one of many examples of how AT&T offers immediate consumt:r n: lief via Promotions to 
its End Users on the AT&T website (please see artached AT&T websi te image): 

AT&T Q&A: I low can I get my Line Connection waived? 

AT&T 1\ nswer· 1\ T&T residential customers who use our web s11e 10 establish new service and 
· order at least 2 calling features will no t he charget.l a line connection fcc ta 

s:wings of up to $-l6) 

0 8 2 0 I NOV -7::: 
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In tlrtkr filr l 1./\"11:-.1. ttl t:Oillpete (with the -.amc t•xact relief th<ll :\ r& I uffi:rs to its C.:ll~tomers). 
Fl ,\ Tl·l :.., End l <,a -,hould hc entitbl It\ the !>3Jlle in:.talll etm~umcr 1clief. Jn..,tcatl. I LA I EL IS 

ddihcrall.:ly hilled. 0\en:harged. and fi..>rccd to pay while waiting. 75 tla:., tlr hlllgcr ltlr ,\ T&l to 
apply these Pmmtltions. (Sec b:hihit .. :\"·1·1 his ddics alltlfthe n.:gulatinns thm wen.: put in place 
to keep the llli.Hf...ct Ct>mpctitivl.! and to protl'~·t thl' consumer"-; bl·nctit. 

l·vidcnrly thJ:, IS a f...M"n dispnrity due to the fact that all stmc:. other than rltlrida, do not all~lw 
this practice. Thus. the issue !'acing 1-'I.ATEI, would not exist if FI.ATI;L was entitled to -:imilar 
l'romotinns frnm A I &'I in Florida. The.: inequali ty created by/\ I &T Fltwitla's polit·ics and 
pmcedures rcg<~rding the resolution and applicatltlf1 or credits coupled \\ ith A I & r Florida· s 
intcrprl.!l<llion or Section 1.4 fll liSI he addressed hd'orc any funhcr act ioll is taken in n.:spcct or the 
Suspcnsion ;md Term ination i\'ot icc. I I' not immed iatcly adclressc~!. th i~ llction could potclll ially 
put FLA I'El . out ul' business. 

1:1./1. Tl ~ l . has attempted to resolve this maltcr by ncgotiatio11s '>Vith AT& I' but those efforts were 
not rea list it: and what I bdit.:vc to bt· prem..:ditatcd ~tra1cg1e action~ f(ll· lllHny years by AT&T 10 
pu t us in this position. I bdievt.: thi!> hinden:u any -,inccrc ~.:i'f(lrts and prolonged a rc:sulution that 
ellllld have ht•cn ndclrl.!ssed before the maHer escalated beynnd rcnsonabk amounts. AT&T has 
ofli.:rcd no rcali~tic t:lwncc for AT&T and FLATI:I . to n.:ach a compwmisc. ,\T&T has 
IWSitionctl f-'1 t\'ITL to continue negotiations without ClHmscl, vioi~Hing our ctm~ti tutional right 
for wuns..:l. and ttl pay an amount in question that has not been addre!l:.cd for man;. year~ and 
t.: .\pe..:ted to pa) in onl) a Ji:" month!\. The quc:stilln n:main:.. \\h) lw\cn'ttht.: Promotion:- bct:n 
addrc:~scd and appl icd? 

In ordc:r 10 '>Upport our position and to identify the Promntion~ resolutinn issue we speak or, 
AT&T offered via email as quoted: 

" II irh n•gard to the promotion items uf Sl-1. 188. 70 approwd and awwting p(~l'/111!111 status, as 
ll ell(/.\' thf! di~puted ttelllsjiw 580, -11"". -10 Mhich illcllldi!S CJ? F •. r. CRI:'.\'-. . \ /amtenwtct!. f .. J.\ 1.-1 
ulllii.I'C) that you mentioned r~(in yow e-mail of October I J. 10/IH·e 're a~reeable fa "wking 
them f!/1 the tahle "for now 11 irh your acccplwln' vfan cxtf!nded pttytue/11 plou. ·· (see enwil 
ofloclunf!llt II- (().f./ N F. Ffolel Pc~l'mem 'I i-nns pt(/) 

A 1St) in ill1 email datt.:d S~:p t cm bcr 30. 20 II . A'l &'I :;tatL·d 

" lite sptl!(ldlheel it?lin nwtiuu tltut ·' 1111 p/'(widl!d H'tll he /1('/t!fii/ iu au.'· dtscus.\tOIIS the pcrrtll!.\ 
/1/(/.1' l/l/1'(' ubolll I hi! itt'/1/S U/1 rite S{Jf't.!Udslteef. The upproerhllt'. I r& r representutiw IIIII schedule 
atinw to cot!(i.•r 11 itlt .\'/JII unce f )((l't/11!1711.'> rc:cl!il·ed .. f;•leuH! .we uflodmtCIIf 11-9-Jf) NE .\Vfice 
o/.\11.\'fil'll.\iOII tf/1(1 I erminullo/1 pdf) 

Fl ,, II I CllfTl'llll~ hn~ no Jl""' due hal:ln-:e. rn(rel(lre illl e\lt.:nded ra: fllCI\1 plan i~ not an 
allL'mpt to rCSlllvc :lily monetary issues between 1\ I & I ami rl ,\I El . '\T& I has rl'l·used h> 

addn>~ the tl\ achar!l~-~ frum ~007 t~· date . \\'c h:l\ e l'\)H:rien~·~.:d 101 man~ ~ L':lr:-. much 'm·ian•x 
-:oneeruing thc~t.: Prtlllll>t ion-.: Tnu.: l p. CRI::\7. I 1300\\. LL•ng Distan(c Bundle Pwmotion. 
Hctcnl Prunwti11n not h> be lllnfu:-..:d '' ith disput..::. f(>r l:m>netlll\ Billing. Repair' and I oil Block 
ju ... t {l) name a ln1 . 
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\\ ith rcfcrl'th.:l' to the language in the IC.\ rcg:mling Ji:.pulc:-. I L.\ II I ·, p<hitinn is not that there 
rtrc ··dispu te~ .. ova l't"l'dit' that impact :\ I & r s ckmond l(,r p:t~ llll'lll 1·1 \ 11·1 . -; ptl'>ilion i'> 1hat 
the charge!> ,\T& I" i~ sccl..ing ll) C<>lkcl h:l\1." accntl'd 0\cr "\l'\cral yc:1r~ ha~ .. ·d ••II ·\I,'<:. 1'-; failurl' 
10 pr•>ct::.-.. anu appl~ Pntttlllliutt:. under the Communicattllll~ . \1.1 '-lc<. 2~ l(h)( I ). As a rc:.ull. lhl' 
charges currently denumtkd by ,\I &T rcprcsen1 Promotitlll~ that 'hou ld he 'l'lolf again~l tltc 
amounts nw..:d I<) t\ r& I . 

7 he ( ·1//f<'d .\ftth'' .\upt elltt' ('our/ Ito.\ :;faft'tl fhaf W!fOJI ··a//olt .\ etlflfte\ fhcl( OH'e t'uclt of her 

t}I(J/1('.\' to Of't'IY ffteir lllltflut! cll'l>fs a.~oimf eaclt other. tftaeh) c!l 'otdill)!. 'fill! ah.mrdity <1/muklllg 
.·1 fl((l' 8 II' hell U Oll't!s . I ... Clfi:<'/1.\ Hunk of.\ !d. ' '· StmtllfJ/: 516 I . S 16. 18 r /I) I) 5 ). 1:1 .. 1 Tl::t. 
\1'()/tld like the F/'.)'(' anti flu: FCC 10 itlf<:l'l'e/11! a/lei (/:i.liSt /-'/.. 1'/'0. in gt•llin~ . IT& r to I'I!CUIICile 

tlw IIIIIOlli tf tletllw ldedji ·olll..l T& '/' (!(ler application of l>romotions. 

'vVc nlso fi rmly bdicvc thai AT&T is in direct v i ~1lm ion oJ' th~ I dn:onunu nit:atillllS ,\ .:t 'iEC. 
252. [ .n li .S.C'. 252 J PROCEDURES FOR NEfj() 1'1 :'\TIO 1• 1\ I{ n ITR,'\ I ION. 1\ ND 
,\PI'ROVt\1. OF ,\ (11<1·1: \ ·IE:--!'1 S by giving FLXI"EL no••pt iun bu 11n ~ign a nutlllt:g_ot iabk 
ln tcrwnneet ion ,\gn:cmetll (IC' t\ ) in v.h idl \\C were f'orecd 10 ''ai \ e (Htr righb (please !->ec 
au ached cmai Is). and also allowing .1\ T &T 10 .. kgally ... per the ir IC'1\ . dcmnnd paym .. ·nt lor 
Promotions (not disputes) that would otherwise be insl:lntaneously "ai\'l.'d in its entirely for their 
own End l Jscrs. 

fl ./\TEL \\ ishcs Ill appeal 10 I he governing parties with fl'Specl to: 

Noricla.'·itatut<? J(J I 162. \ ·egotiatl!cl prices.for itllerCOIIIIt!Ction am/for till! rt!.\Cih' t?l'sen·ice3 ami 

facilities: Collmti.uionmte .H!Ifing -

(I 1 . I compctitil •c local exchange TelecOIIIIIIIIIIiCativm ( 'ompm~1 · thai/ han: 60 ch~rs.fi'om tlw daft! 

it is cert(/icated to tte?,ntiate u·itlt a local exchange ti!lecommtnlimtiom t'OIIIJXII~I' mutuol~v 

cU'Ci!l>tnhle prirn. temts. mul conditions oj interconnect ion OIUI /i)l· tlw re.\{/ll' r!f \l!t'l'in'.\ all(/ 

facilities. (!'o nl!f!,uticllt!d price ts nof estrtbli . .,lwrl <!(/er (J(J dm·s. c•ttlta flltrtr IIIOl'fJt'lllion the 

Cuiiiiii/.\Sto/1 tu o!.lfob/ish llrmdiscniii/11(1/0t:\· rates terms. unci conditi1111~ t?/'illten·ollltectiun om/ 

Jut f/1(' n•.l'(t/t• 1?/ setTices Oil{/ jitcilittl!.\' lito! CO/IIIIIi.I'.\/Cm .,ftullltctl't' /.!IJ t!u.1·., tu Jllake 11 
do!lt'l'lllinmiull t{fter fii'Uceedillg as requir<'cl by .m1Jsectio11 (2). IJ '/wtlta set 1~1' llt'p,otiarion or /~1 · 

!Itt! C0/1/IIIi.)'.l'iOII. i lll t'l'l'OIIII<'Ci iOII 011c/ 1'£'S(IIt! pric·e.\. 1'(/fL'.\'. tC'/'11/,\ , (11/(/ COJU/itilllt.\' ~fla/1 he ji /l!tfll'ith 

tit.: CVIIIIIIission h!'.fore theiro!ff'ectil'e dati!. The commis.mmsltu/1/un·e the <lltthwity to ur bitmte 

01~)' clisplllt' regonli11g interprefafion of interCOIIIIeCtion or rr!.wle prh'es oil(/ terms a//(/ 

COIIditiU/1\' 
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f:!J In 1/te t'l't'll/ 1ha11ft<• c·mn,lli::;sion rec,'/1'<!\ a Ji11gfe fh! llltclltlt'fctllll,l!, 111 e11/wr tl//i'l't'mlltt'C/1011 
or I'<' let/,· o/ '''l'l'tn•s ancl/;lt'tiille\'. If 1hal/ mit! ll'ilhin I :!fl cia.' ·' /ollc>'' /Jig 11/Citji/ing. It/ .\t.'l 
11cmd11c '1'/111/IIUittn rule~. It' rill.\, clllll ccmdilicm.\. excep1 thallflc' rules \/tall IIIII bt' b1!fo11 c 'CJ.\/ (I' 
tlte Ctiii/111/S\tflll rc•n•11 , ., tJI/c' 11r more fh'IIIWIIS rl!lllllllg to hot it itllc'l't'CJIIII<'t'llfJ/1 ancl rc.\CIIe t!( 
lt'l , .,,._., uncl/ac iltlle' tit,• commi.IS/1111 ,/,all t'OIIcfuc l ''<'fllltut.· pu,cec•tflltg' !iw euclt and \l'llhin 
I :n cia. I .1 /of/o11 Ill,!!. \II< It tiling. nwJ..,_• 111" .l<'f'<II'Cih' cl.•tc'l'llllllatiutt~ .'it'll lit.~ IIIC'It tltlllclt.lcrintiii<IIOI:\ 
rutt•s. 1<'1'111.1 untl c·ollcfiliolls <'X<"<'f>l thu1 the l'tlll!.\ shalf 11111 /•c• fw!tn: · cn1t 

r3J In selftll,l!. the• locul infc·rctiiiii<'Ctitln charge. the cOIIIIIIIS.Iion ~hall dc'ft'l'lltill(' thatth,• churge is 
wflictc' l/lto <'OI"c• r th,• co1·1 ofjiJrlllshtll,l!. 111/t'l'c Ol711<'<.'1ion 

(.JJ I h,• c'cllllllliS.\'Inll .lhalll!t/sllre thai. {/'"''rote it Sl!tsJor 11 wrrice cu· /ucillfy to be rc·wltl 
tn'O\'tciC's u cli.\TVIItlf 1>,·/oH· tit,• l cw[[f'rutc /iJr .lllch sen ·h·t• wJacilt(\ ' 11'/iich UflfJ/ 'OfJI'iWe~l · rejll!c·ts 
tlw loco/ eYcftcmge ldc•collllllllllications t'OIItpcmr'.v Ol'otdunn• c!/ rite e.\'flc.!/1.\'1! one! cost u./ 
tl/urkelln,f!, well \'l!f'l 'h <' or.fil('i/tl.l' tO n·tctil Cll\'tOIIII!/'.1', StfC'h rote 11111\'lllnl/)(' heloll' L'OSI !1tc• 

C'CJ/IIIIIi.l.lftJI/ ,1/w// ulsu c'IJ\'111'1! tltur lhts rml! is 110t set .w htg,lrtltot tl II 'OIIIcl \'C't'l'e us o hurrier to 
('(II !If}(' /1/1 (II/ 

Thi~ bill\ m:tion to cun: tlvcrcharge~ hy A I'&T l\11· \\.'I'Y ~criuus damages a-. a n.:sult of .\T&T' :; 
unrcasnn<1hk practice in viobtion or the Communications t\ct or I 9~4. I' I 1\TI'I. is exercising 
any gn>und~ It) demand a stay to ,\T&rs nctitms of-;u.,pcn:-ion and tnminatinn ~chcdukd li>r 
'-o\cmbcr 7. 20 II and ltl bc rein!'tcllcd until these matter-. l'an be addn:ssed. aecountcd (()r. and 
<~pplicd accurdiugl~ so that this matll:r t·an bt• proper!)' c~calatc.:d pur~uant It\ the rckvanl 
pro \'is inn:. of the I C.\ tlperating under the laws set forth in tht• ·1 clc.:conuuunicatltlll .-\ct. Fl .. \ TEL 
has hecn providing quali ty telecommunication scrviecs 10 the et'n~unll:r l(u 1wer 15 years anti we 
ha\ c alwa) s been in com pi iance. Plcast• dtl not dic;rcgard our appeal ... 

Rcuar<ls. 

_;jL~ 
Mr. ,\bby Matnri 
CEO I Corporate Dew lnpmcn t 
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l·.xllihit ··11. ·· 

The;:re arc vorious issue;:s and prnl:ti~es :\T&T lla ~ impkmcntcd that sev.:rdy impact th.: way 
F I .A TEL can do busi ness in f-lorida. f-rom the way the;:y process the pnunt) tions 10 known issues 
they have yet 10 credit. bell)\\' is a list or major issues AT&T is aware of but yet to mak~.: any 
anempl 10 resolve. 

1.) In the AT& r Southeast n..:gion (formerly BeiiS\Htlh). 1:1.;\lTL. i s forced to wait a 
min imum or uO days lor credi t ol' the Jlrornotiun Ill impact the bill. In all other Al &T 
regions and the AT&T Retail side. the ct'lccl or the impact or the promo! ion is Oil th~.: I i rs! 

bill. l nst<:.:ad. the process J'or FLAT[L, is as fo llows: 

• Receive the AT&T invo ice o n the designated bill t.lay- dt:pend ing on th~: clay the new 

customer signs on, FLATI~L will receive the bill for that cus tt)rner up to 28 or JO days 
later 

• Fi le n promotio n request w ith the AT&T Promotions gwup 

• Await acknow ledgment ol' the promotion request -this can tnke 2-3 h11 'ii ness days 

• Await resolution o r the promo tion request- this can take 7-10 business days ll·om the 

acknowledgement date 

• If the;: promotion request is approwd. fLt\TEI. could wa il up to 30 days tn s.:c the ~:n.:di t 

on the subsequent AT&T invoice 

On ovemge. for an opprovc:d p}'()morion. rhe rime it takes for F/.:1 J'£1. to receil·.: the henejir oj'rhe 

promotion is 75 ck~\'sfrom the dc~v the C:IISIIJiner signed up. 

I f the promotion request is denied by Al&T and Fl.ATEI. d0cs not 11grec. FI.A I'FL. has the abili ty 

to s~:nd a billing <.lisputc to i\T&T request ing they reinvt:stignte the promot ion w ith t h~· ntlditionnl 

in l()l'mation provided. Sinec 2008 Flatd has $326,924.45 in promotion requests that 1~111 i nto th is 

category th<H have yet to be addre-ssed by AT&T. T he submissi\ln date \lf these billing Jisrutcs 

dates hack to 1/19/2009. (?lease sr:e the ... I !tdfl l.~·calme - ..J( ·~-,· .. alluclrmenr for clot/If derails.) 

2.) " I'AM t\ 7/P/\M/\8 Issue'' - At the end of' 2008. 13ellsnuth introduced two new local 

st:rv ict: pa~:kagcs w replm.:c: their three existing. loca l sen il:c packag~·~. 

The o ld pm:kage~ were: 

PAi\l;\6 - known as the "21'~1ck" and included Caller II) · Ca ll 'vVaiting 

Pi\MA5 - known as the "[>referred J>nd" and in..:lud..:d .l -5 l'ca tures 

VSB - known as "Compktc Chnil·e" and included 6- li.:atur~-~ 

!h!llsowh retired rhe P.l.\1.15 (Ill(//~ 1.\ 1:16pucku.v.cs 011 I .! - .!fJ(}C) and !h.! f 'StJ t111 J I Q .!009 
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I he no:'' (and LliiT~.:nl) pad,ag.~·, .1n:: 

P:\\ l1\8 ~m1wn a~ ··t 'o•npkk: Chl)i~o:~: Enhance·· aml i~ 1he rull kalltn: \l(llt\Hl induding J+ 

reallln:s. 

111!1/wwriJ intnllht,·,•d hutiJ 1)(/t"kugt:.\· o11 II 1- :!008. 

lnDecc:mbc:r 200~ lkl lsl'Uih upda1c:d the wrilrnnd uc~·1:!-~ibk kllc:r~ to i n~.: l udc: tho~.: ··,,h,) 

'\lb\crihe ((I ( lllll(lklt' ChlliLC na~ic (or any other pat.:kagl." \)r !>t'f\ i~·~· lllill I:Oillain:- lhu:-c: 

..: lemc:nt-;f". I hi:- lan~ua~t: update.: indudl."d both PAJ\1.·\ 7 and l'!\ .\1/\8 'ub,c• itK·r~. (See uffached 

lah<'lecl "'pamu-pwlle~8 I ( ·< ·wpl[(' 1 

In Januar~ 2009. \\t: lll' lict.:d a ~harp dct.:n:nse in the appwval ralin~ l•llh..: Lin~: (.",,nn~.:t.:lion 

Charge \\ ':11\cr anJ the Cash back- At.:quisttion promo1ion (set' rite Order ( '/uu:~e l'romouons 

affacluucnr and Cash /JacJ.. l('tllli.litions ouacluucnf). We had b..:~:n ;u.:c.:u~tom..:d 10 seeing a 95'!-u 

approval however 111 lkcembcr it dipped ll> 35% and then 6% in January. \\tc :.amplcd the linc:s 

thc11 were tknit:d and th~o:y all lmd t:ilher lht.: J>t\M ,\ 7 tlr 1'1\\11\i\ 18 pat:~ag.e. 0111 theory ''"S that 

I he 111.:w J>A ·I;\ 7 and 1'!\~ lAS packages thai t\T& I i-. ulli.:ring. hnd not ht:t:n added In AI & , .. ~ 

promot ion logi~.: and we lllllllcdiald) broughl this Ill th~· alltlllion ni' :'--it.:ok I\ racy and Ad Allen in 

the lklbouth promotions group. 

\\ 'e \\~rc: told h) lklb11u1h in l:ebruar) that the) did ··~huw thc:r..: j, an i!-~ue with l'1\ :\·lt\ 7 and X 

'' ith !h..: C: 1 ~h bat:~ ,\ t.:quis il it•n and LCC \V pwnwl itlns·· nnd I' I was '' or~i ng Ill li.x t h~.: issue . In 

th..: t nc:llllitn~· II'L' ,lwuld L·un ti nu~· to lilt' the pn,motit)n<. as u~wl l and all) 1hing imprupcrl~ d..:nicd 

"'lll lcl h..: c:redi r,·d 1111t:e the li:-- \\:IS in place:. \ \o'e t.:onlllltlt:d ''' s..:e denial~ 111 tht:.,l' prnnw1iuns unt il 

lklb0111h impkm~'tlled lht: Ill'\\ lugi..: in .\ prii.:!OO<J. \\ e \\l're a"urt:d that lkll'>uuth would 

r~·c' alualt.: 1 ht.: pron1o1 iolh I hat \\·t:re den ieu in~o:otTccrly lll'e:ntsc ul 1 heir lo!!il: error: htl\\ ever 1 hat 

r'l'-L'\itlualion prnl'~''" has yt:llt• wke pia..:\.'. I· I All:-.1. ha~ $51 ,30(d!J iuthi' ..:ategor: . 

. ~ . ) \1 &'I\ allemptl'd (11(\lwcr the \ilhll.: ulthe S:\0 ca~h lla..:~ Oil!) I :?.009. (.\(.'(' llm-l>od 

( ·o,IJ UacJ. l'nmw/11111 II, 111/Lic/1111('11() r\1 & I Hllt.:lllp l~·d '" lu\\el lhc \alu~· lrolll S50 Ill 

% .07 in I lorida. , \I 1111 point did .\ I",I{:T ct)lhtlll \\ llh lhl' I lurida J>"i( 111' :til) <llhcr 1'\C Ill 

notil) tht:m ,I( thi' dram:uk .:hang~· in hu:.ines-... I h~· rate r,·du.:titlll \\a:. r~·, o~nl nn 

II -1 :llU') but in thai ,fwrt am<'lllllt>ftime .\1 & I ,h,1r1 paid llat~·l SG.G20.18 b~ 

llllplcnh·nlinp th~· r..:du~.:~·J r<tt,· priur h.> 1J I ~00') 
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. \I so AT&T sll\Htkl b~ r~quircJ to credit additionally an) lines that were paid at th~ lesser 
amount. ror Fl.,\TEL thi~ amount is $38,139.63. (!'leah' 11!1! lh.t ·IJ-Ijurmula·· 

al/aclnnell/ for claim de1wls) 

-1) Retail Promotion Lega l t'\t.·tion -· XI"& I h:ts been reducing ca~h-h:tck crcJit~ by th.:­
amount or the wholesale disCOlllll in each Slate. For cxampk. i r the A r & I promotion is 

$50 and the 1:1orida whoksnk disc~.nmt is 21 .83%. AT&T has been crediting Florida 
rcsclkrs lor $39.08 rather than the full S50 . CGM has a case pending in fede ral court in 

North Carol ina seeking a ruling on the very item thor AT&T is dc111andi ng paymcm on in 

the an.: a of f{c tn i I cia ims. This issue is t~lsu in f'rnnt o I' 01 her com rn issions but has not been 

ruled upon. \V,· bdicw this is in direct violation or the Bcllsmnh v~. Snnliml clel.:ision of 
2007 that stales that promotions ~hould nul be discounted . FLAI'EL has $353,579.33 in 
this category. (Please .\ee .. Rewil Promo/ton ·· allachmelll.for clu1m dewils) 

S.) AT&T Promotions Denied without detail!.- From 2006 to 2008,t\l'& I has rejc:~:tcd 
legitimately requested promotional cn:dii'i. while hns not proviclccl nny rcasc111 or dcl:lil 

for 1hc rt:jectinn . ll1is amount ~:urrently tlllals $60,209.59. (Ph•u.w see 1lle .. Prm·idt!r 

Review" a/ladunem J 
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BErORE THE FLORlDA PUBLIC SF.RYICF. COMMISSION 

In re : Request for emergency rel ief and 
complaint of FLA TF.L. Inc . against Bell South 
Telecommunications. Inc. d/b/a AT&T Florida 
to resolve interconnection agreement dispute. 

DOCKET t\0. I I ()306-TP 
ORDER NO. PSC- I 2-0085-FOf-TP 
ISSUCD: February 24. 20 I 2 

The following Commissioners participated in the disposition of this matter: 

RONALD A. BRISE, Chairman 
LISA POLAK EDGAR 

ART GRAHAM 
EDUARDO E. BALBIS 

JULIE I. BROWN 

ORDER GRANTING MOTION TO DISMTSS WITHOUT PREJUDICE 

BY THE COMMISSION: 

Background 

On November 7, 2011, FLATEL filed its petition for an emergency stay against 
I3el1South Telecommunications, Inc. dlb/a AT&T florida (AT&T Florida) disconnection of its 
services for nonconformance with the interconnection agreement ( ICA) payment terms. The 
ICA requires timely payment of billed amounts including disputed amounts. FLATEL alleged 
that it is entitled to promotion credits, and, therefore, its nonpayment of services bil led was for 
outstanding promotion credits. FLATEL 's services have been disconncclt!d.1 

In its peti tion lo r an emergency stay, FLATF:L alleged that (I) the aHempted resolution o r 
the dispu te wi th AT&T Florida through negoti ations was unsuccessful ; (2) cunent ly, it has no 
past due balance ond AT&T Florida's offered ex tension payment plan was not an attempt to 
rt:solvc any monetMy issues between AT&T Florida and FL/\TEL: (3) AT&T Florida o ffe red 
immed iate relit:!' lo r promotions to its end users but not the same instant offer to FLA TEL's end 
users; (4) AT&T Florida posit ioned f.'LATEL to negotiate without counsel; and (5) AT&T 
rtorid<1 refused to address overcharges from 2007 to date. 

On November 28. 20 II. AT&T Florida !tied its motion to dismiss FLA TEL's petition. 
AT&T Florida asserted that FLA TEL's petition failed as a matter of law as it ignored the ''plain 
and unambiguous provision'' in the ICA that requires timt'ly payment of hills including disputed 
amounts. 

H .A TFt b.:gan transferring II!> l'nd-uscr customers from '" IC ·\ "uh '\ r & T flonJa to it> commercii\ I agreement 
Wllh 1\ f'& f' f· fort<Ja prtOr 10 the ( .. IJ~COilllCCtltlll oftlS rCS:lfC SCrlfll'l'~ 

0 J 0 7 8 FEB 24 ~ 

FPSC- COH t-liSSION CLERK 



Case 9:13-cv-80766-DMM Dscum_ent 28-2 Entered on FLSD Docket 02/11/2014 Page 3 of 8 
ORDER 1\0. PSC- 12-0085-F F-T P 
DOCK ET ~0 . 110306-TP 
PAGC2 

On December 12. 20 II. FL:\ TEL filed a request for a 30-day extension to respond to 
AT&T Florida's dismissal motion. On December 14. 2011. AT&T l'lorida filed a response 
opposi ng FLATCL's request for an extension. FLATEL was granted 5 days to file its 
opposition. On December 20, 20 II, Commission stafT held an in formal meeti ng with the parties. 

On December 21. 2011. rLAT EL filed its opposition to the dismissal motion. On 
December 29, 20 I I, AT&T f-lorida filed its Response to I' LA TEL's Opposi tion. On January II, 
20 12. FLATEL fi led a response to AT&T Florida 's December 29,201 1 fi ling. On January 18, 
2012. AT& r Florida filed its response to rLATEL's Januar~' 11. 20 1~ fi ling. 

We have jurisdiction over this subject matter pursuant to Section 364.16. l' lorida Statutes 
(F.S.J. 

Discussion 

Standards of Review 

A. \1otion to Dismiss 

A motion to dismiss quest ions th~ legal sufficiency o f a petition.7 In order to sustain n 
motion to dismiss, the movi ng pany must show that. accepting all allegatiOns as true and in favor 
of the petitioner, the petition still fails to state a cause of act ton f(.lr which relief may be granted.3 

When making this determination. only the petition and doeumc:nts attached to or tncorporated 
therein by reference can be revie ... ved and all reasonable infe rences drawn from the petition must 
be made in favor of the petitioner.4 Where agreerm:nt ttmns an.: incorporat~d into the petition by 
reference and are the basis of the petition. the agreement can he reviewed in determining the 
"nature of the alkged claim."5 A coun may not look beyond the four corners of the petition in 
considering its legal sufliciency.6 1 fowever , the attachment of a document to the petition that 
conclusively negates the petition is sufficient grounds for dismissal.7 

n. Emergency Stay 

Pursuant to Section 364.015. F.S .. violations or our orders or niles, in connection v•ith the 
impairment of a telecommunications company's operntions or service. constitute irreparable 
harm for which there is no adequate remedy at law, and for which rc lic::r can be sought in the 
ci rcuit court. To grant a petition for an emergency stay or injunctive relief. we must have the 
authority to grant the requested re lief. In Order No. PSC-11-01 RO-PCO-TP. issued on March 30. 

-~ v Dn"ktns, 6:::~ So :!d 349. 350 (Fla . lstOCA 1993) 
'1..1. at JSO S<t also \l,.dson " · :-Jews-Press Publ'g Co., 738 So. :u 1000. IO(ll ! Fia 2ll DC,\ 1999). 
' \'arn_c:::_LPa"Js.!.'l~- 624 So 2ll 3<l9. 350 tFia 1st DCA 1993): Fhe v J .:llonl~. 106 So 2d 22Q (Fia lstOA 195!!). 
overruled on oth('r grounds, I SJ So. 2d 7 59, 765 tFia. I st DC 1\ I %J ). 
' ~ ~e.tl " Yo) agcr PI9p & Ci!s. In~ . Co., S I So. Jd i 246, 1249-50 t ria :!d DC A 20 I I ) 
' .!l!ll!lado' Green and 1\lumh\ , P.A. 758 So 2d 1173, 1174 (Fia 4th I)( 1\ 2000)(.:ittng Ae~~' Fagle Capita l, 
ln.£_. 704 So 2d o21 ( Fia 4th DCA 1997)) 
1 ~~ M.J~nunJ Capital LLC 11. Carter & Asso<.:., LLC, 905 So. 2d 220, 221 (Fla. 1st DCA 2005Xciting Fran.t 
Trllctor Cu .. J..t.....<.;(l.S<' Co. 566 So 2d 524. 526 (Fla. 2d DCA IIJIJO) ond notmg that "ifduC'umcnts are anached to a 
complamt and conclust,dy n<:gate a daim. the pleadmgs can be disnus~etl"l 
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201 1, we re iterate our conststent holding that this Commission loc ks authority to grant injuncti\'c! 
relicf. 8 

Additionally. the ICJ\ between AT&T Florida and FLI\ TEl. providl!s that disputes 
relating to the interpretation or the impk mentation of the agreement can be resolved by the 
regulating commission. The ICA defines the regul ating commission as the appropriate 
regul atory agency in each state of AT &T's nine-state region. We are the regulating commission 
for Florida; therefore, we have jurisdiction to reso lve disputes relating to the interpretation or 
implemention of the agreement. Additionally, pursuant to Section 364. 16(3), F.S., we may, upon 
request. arbitrate , and enforce interconnection agreements and may exercise our jurisdiction to 
reso lve disputes among carriers regarding, but not limited to. local interconnections and 
reci prol:al compensation. Although Section 364.162, F.S., was repea led on Jul y 1. 2011, we 
rt:tui n j urisdiction over disputes regard ing interconnec tion agreements pursuant to Section 
364.16. F.S .9 

/\ T&T Florida's Moti on to l)ismiss 

AT&T Florida assc:rtcd that FLA TEL 's petition should be dismissed because: 

• FLATEL's peti tion failed as a matter of law as:\ T &T Florida's action confonns to 
the "plain and unambiguous provisions" or the agreement between the parties in 
-.vhich FLA TEL agreed to make payments for all services billed including di sputed 
amounts. 

• This Commission does not have juri sdiction to grant injunctions and FLA TEL's 
petition fai led to meet well established pleading requirements. as it is too vague as to 
both operative facts and laws for this Commission to grant the relief sought. 

• FLI\ TEL fa iled to establish that its rights in negotiat ing and signing the agreement 
were not sufficiently protected by federal and sHIIe statutes and ru les, and FLA TEL's 
statement that it was forced to sign the agn::<::mc.!nt without co unsel is meritless. This 
Commission approved the agreemen t. tlnd thi s Commission was afforded the 
opportunity to reject the agreement if it was inconsistent with the public's interest. 

• )ee Ord~r No PSC'-It-0180- PC'O-TP. issucJ on 1'- l<m:h 30 ::!011. in Dockl'l No 110071-TP.In rc Ernerger]C~ 
Gl•!l~J.nL.Qf..J.:~n.r~.i.J~IJone S~·r~~·s<: • .l!l~~· agamst 13ellsouth _ I.J.i~c\lrnffiUJU£..i1!l\llli.._!~/a AT&T Floridd 
r~gaglj~lgJJ.J.l~m!:£.ill..Uon of tbl: punie~: !Jlters;,!)nncction agreement (noting that a petition for an t.>mergcncy stay rs 
alo..m to an petition for :In inJunctive rdil'f and we laclo.. authorlt) to ~rant intuncllvc: relict) 
~ s~ Order No PSC-1 1-0.J:!O-I'CO· I P. ISSuc:d on ~cptembcr :!!I. 20 I I. Ill Docket "-0 090538-TP. In n: Amended 
C'omplarnt of QweSJ Corrl.numrcauons C'omplnL LLC ag,:un~t 1\IC',l.!!~erro Accsss l'rlnsnuss10n Scrv!ces!d.ib/::~ 
'{cn~gn . Accs~s Transrnh~ion ~kn rccs>._c~ (st;tllng that "ltJhc lcgrstiHron h:s~ not rnodrtic:d our ::xctusi\ c: 
JUrisdictiOn over who:csnlc cnrricr·to-carrier drsput..:~. and our ohlr~cllron to cnsur.: lair and cffc:cllw compcttUon 
among lc: lct:ommuruc:mons scrVJn~ prO\ tders. therefore. we 51 ttl rc:tnrrt 1urisdicuon ro oversee fair and cffccriw 
competition" I 
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• FLt\TEL cited a n:pealed section of Chapter 364, f.S .. in Jts peuuon as Section 
36~ . 162. r:.S., was repealed effective July I, 20 I I, more than two months bdore 
1\ T&T Florida began its collection effons for the outstanding bi lls. 

• t\T&T Florida began disconnecting Fl.r\TEL service on 1'\ovember 8. 2011. and 
Ji sconncct ion has been completed. 

FLA TEL's R,csponse in Opposition 

FLATEL asserted that our role is to protect the puhlic's interest and that 1\ T&T Florida is 
not provid ing serv ices in accordance with the Telecommunications t\ ct as e,·idenccd by: 

• The ICJ\ was non -negotiable and unfair, FLATEL was f'orcetl to sign the amendmen ts 
because it had an established client base that needed service, and FLATEL is not 
arguing the tenns of the ICJ\ but is attempting to resolve billing disputes with AT&T 
Flo rida. 

• Fl./\ TFL paid i\T&T Florida every month to r 15 years and is not requesting an 
alteration of the ICA tenllS but is challenging AT&T rlorida 's practice of not 
granting instant credits to FLATEL end users in parity with Af&T Florida's end 
users. 

• The promotional otTers are not disputes and the payment proviswn of the ICA is not 
re levant. FLA TEL defines disputed amounts as overcharges and stated that AT&T 
Florida should reinstate its account. 

Analys is 

Our rules do not contemplate the filing of a response to a Response in Opposition to a 
dismissal mot io n. We consider such pleadings as inappropriate rleadings, and the arguments 
raised arc not considcrctl. 10 Here, however, FLATEL's opposi ti on to AT&T Florida 's dismissal 
motion raised new issues not mentio ned in f.LA TEL's initia l petition. On December 29, 2011. 

AT&T rlorida filed a response to FLATEL's opposi tion but AT&T Florida' s response merely 
restated its arguments in its dismissal motion . Both parties submitted addiuonal pleadings that 
were not contemplated by our rules . Since we consider these pleadings inappropriate pleadings. 
we did not consider these pleadings. Thcs~.: pleadings ~1 rc also irrcl<:vant as we lack jurisdiction 
to grant the requested injunction. 

We have determined that FL:\ rEL failed to idcntd) the viobtion of an) statute. rule, 
order. or the ICt\ <;u fficicnt to consti tute" cause of action for an emergency stay Additional ly. 

10 ~ Order ~o PSC.OJ-0525-fOF-TP, Jssued on .-\pnl 21. 2003. m Docket 1\o. 0201) 19· TP, In rc: Request for 
arb1 tra11on concerning complaint or t\ T&T Communications of the Southern States L.l.C. Tcleoon Communications 
GrQ.ill?..._lm:., ami TCG South Ftonda for enforcement of interconnection agrcem~!LWJ.Ib . J)eiiSouth 
'[elecommJini!=:Jl!.OJti..Jn.£.. (finding that AT &Ts Response to OeiiSouth's Response was "" inappropnate pleading 
not contcmplatcc.l by our rules or the uniform ru les, and thus we did not consider the arguments raised m AT&T's 
R<'spon~c to Bc: ! ISouth'~ Re)pllnsl:) 
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we lack jurisdiction to grant emergency stays and FL.ATEL 's services have been disconnected. 
which makes its petition moot. Therefore, FL\ TEL's petition shall be dismissed. 

Further. FLATEL's petition shall be dismissed as. even if taken as true. it failed to state a 
cause of action. FL!\ TEL's allegations regarding AT&T Florida's disconnection of services is 
insufficient to constitute a cause of action. as FLATEL failed to allege any violation of any 
statute. rule, order, or the JC.I\ in connection with the discontinuation of services.' ' We 
articulated in Order No. PSC-1 0-0457-PCO-TP, issued on July 16, 2010, that carriers can 
enforce ICJ\s including the disconnection of services lor violat ion or the !CAs where the 
payment terms are clear and unambiguous. 12 I Jere, the ICA provides that FLA TEL should make 
payments for services provided by AT&T Florida inc luding disputed charges on or before the 
next bill date. 13 The ICA also provides that services can be discontinued for nonpayment of 
bills. 1 ~ FL!\TEL 's allegations failed to demonstrate that AT&T Florida violated a statute. rule, 
or order, or that AT&T Florida's disconnection of FLATEL's services was not in accordance 
with the !CA. Therefore, FLATEL failed to state a cause of action for the requested relief of an 
emergency stay. 

Likewise. FLr'\TEL's statement that the parties failed attempt to resolve the matter 
through negotiations does not constitute a cause of action because the statement fails to 
demonstrate the violation of a statute, rule, or order . FLATEL's allegation that AT&T Florida's 
offered extended payment plan was not an allempt to reso lve any monetary issues also failed to 
demonstrate a violation of a statute, ru le, or order. 

FLATEL 's statement that the disputed balance includes promotions that should be offset 
against amounts it owes to AT&T Florida is not a cause of action as it relates to granting an 
emergency stay. The ICA requires that all services billed should be paid including disputed 
amounts, and FLATEL ' s petition is for an emergency stay to prevent disconnection of its service 
for nonpayment of bills. Therelore, FLATEL's assertion regarding the promotions failed to 
satisfy the requirements for a cause of action for an emergency stay. 

:v1orcover, FLATEL filed its petition on November 7, 201 1, ciring Sect ion 364.1 62, F.S .. 
as the statutory authority for the requested emergency stay. The Legislature repealed Section 
364. 162. F.S. , effective July I. 2011 . FLA TEL's services have been disconnected; therefore, 

11 See Order No. PSC-99-1054-FOF-Et. issued May 24 , 1999, m Docket No. 981923-EI, In re: Complaint and 
Qetition of John Charles I lcekJl.ill?.:linst florida Power & Light Co., (noting th tll o de termination of a petit ion' s cause 
o f action requires examining the substantive l<sw clcmr:nts and stttt ing tlnu the improper al legation of th~;: "elements 
o f the cause of action that seek s affirmative rel icr· is ~ufficicnt grounds for d ismissal. l'lting Kistak v. Kredian. 95 
So. 2d 5 I 0 (Fla. 1957)). 
12Se.; Order No. PSC-10-0457-PCO-TP, 1ssueJ 011 Ju ly 16 ,20 10, in Dockc:t No 10002 1-TP. In re . C~!!!1illi!i.!l!.J!lli! 
pctilio!Lfor rel ief_~LrJJit Li feConnex l'eleeom. LLC J':'k/a S~Y i ftcl _ _!,_l.J:...Qy B~ I! Soutb _Telecommunicaoons Inc. 
<J!Q/.!LSI'&T Florida (we issued a procedura l order requesting that l.d'eConn..:'\ post ;1 bond for the S l. ~ .\11 illion 
ow ing to /\T&T Florida and requesting that AT&T Florida postpone its 1/llcnucd d isconnecuun \Vc cl:mfied !hat 
I he order was not an eq u1tahle rerned ~ or an inj uncllon. and 1ha1 AT& I l· lund:t could enforce the- ICA for 
nonpayment on a go1ng forward basis including d1seonneeuon oi serv1ccs tbr no npayment as the ICA providc:d that 
t.i fe Connex was required to make time ly payments including disputed ;Hnoums) 
" See IC A . :\tlach 7. Sec I -l 
' S~~ ICA All !t~:h . 7. S..:<.;. 1.5. 



Case 9:13-cv-80766-DMM Document 28-2 Entered on FLSD Docket 02/11/2014 Page 7 of 8 
ORUER NO. PSC-1 2-0085-FOF-TP 
DOCKET NO. II 0306-TP 
PAGE 6 

FL/\ TEL ·s pet ition for an emergency stay is moot . Finally, FLATEL sought an emergency stay, 
and we interpret FI.ATEL 's request as akin to a rcquc.:st for injunctin: relief. Although this 
Commission may, upon request. arbitrate and enforce interconnection agreements and have 
junsdi ct ion to rc.:solve disputes among carriers, this Commission has consistently held that we 
have no authority to grant injuncti \·e rclief. 15 Therefore. we lind it appropriate to dismiss 
FLATEL's petition. 

Section 120.569(2)(c), F.S., provides, in part. that the dismissal of a pet it ion shou ld be 
without prejudice to petitioner's filing a timely amended pet ition curing the defect. We find it 
appropriate to dismiss FLATF:L's petition without prejudice, and FLATEL may file an amended 
petition. 

As mentioned above, Section 364. 16(3), F.S., provides in part that this Commission may, 
upon request, arbitrate and enforce interconnection agreements and has jurisdiction to resolve 
di sputes among carriers. including but not limited to. local interconnection and reciprocal 
compensation. FL/\ TEL petitioned for an emergency stay and did not request the resolution of 
any promotional credit disputes. Should FLA TEL choose to file an amended petition. the 
petition shall conform to the pleading requirements of Rules 25-22.036. F.A.C., and 28-106.201 . 
F.A.C .. and identify all disputes f'or which FLATEI. requires resolution. 

We find that FLATEL's petition is moot and that we lack authority to grant the requestt:d 
injunctive relief. Thert:fore, we lind it appropriate to dismiss F'LA TEL's petition, and the 
dismissal shall be without prejudice. 

Based on the foregoing, it is 

OROERED by the Florida Public Service Commission that BeiiSouth 
Te:lccommunications, Inc. d/b/a AT&T Florida's Motion to Dismiss Flt\ TEL's petition is 
hereby granted , without prejudice. It is further 

ORUER thatthi~ docket shall be closed. 

1 ~ ill Order No PSC-11·0 180-PCO-TP, issued on March 30, 20 I I. 111 Dod.ct ~o. I I 0071 -TP, In rc F.mcrgencv 
Complair!.L.Qf 13x!2fcSs Phone Scrvtce. Inc., ag<!inst Bcllsouth Tclccornmuni\.!l.!Jons, Inc., d/b/a AT & T Florida 
~gar.Q.ip_g iDL~_c;rauon of the (?llrties' interconnection aer££!!!sru. 
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PER 

By ORDER of the Florida Public 'en•ice Comm1ssion this 24th da~ of FebruarY. 2012. 

~--
A!'-.~ COLE 
Commission Clerk 
Florida Pub I ic Servic~: Commission 
2540 Shumard Oak Boulevard 
Tallahassee, Florida 32399 
(850) 413-6770 
www. floridapsc .com 

Copies furnished: A cory of this document is 
provided to the parties of record at the time of 
issuance and, if aprlicable, interested persons. 

t-JOTICE OF FURTHER PROCEEDrNGS OR JUDICIAL REVIEW 

The Florida Public Service Commission is required by Section 120.569( I), Florida 
Statutes, to notify parties of any administrative hearing or judicial review of Commission orders 
that is available under Sections 120.57 or 120.68, J71orida Statutes, as well as the procedures and 
time limits that apply. This notice should not be construed to mean all requests for an 
administrative hearing or judicial review will be granted or result in the relief sought. 

1\ny party advt!rsely affected by the Commission's final action in this matter rna)' request: 
I) reconsideration of the decision by fi ling a motion for reconsideration with the Office of 
Commission Clerk, 2540 Shumard Oak Uoulcvard, Tnllahassce. Florida 32399-0850, within 
litlecn ( IS) days of the issuance of rhis order in the form prescribed by Rule 25-22.060, Florida 
Administ rative Code; or 2) judicial review by the f-lorida Supreme Court in the case of an 
electric, gas or tdcphone utility or the First District Court of Appeal in the case of a water and/or 
wastewater utility by filing a notice of appeal with the Office of Commission Clerk, and tiling a 
copy or the nutice of appeal and the filing fee with the.: appropria1c court. This filing must be 
completed within thirty (30) days alter the issuance of this ordcr. rursuant to Rule 9. 11 0. Florida 
Rules or Appcllate Protedurc. The notice of appeal must be Ill the form spenlied in Rule 
9.900(a). Flonc.la Rules of /\ppdlate Procedure . 



Case 9:13-cv-80766-DMM Document 28-3 Entered on FLSD Docket 02/11/2014 Page 1 of 12 

EXHIBIT C 



Case 9:13-cv-80766-DMM Document 28-3 Entered on FLSD Docket 02/11/2014 Page 2 of 12 

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re : Complaint and petition for relief against DOCKET '0. 100021-TP 
LifcConncx Telecom. LLC f/k!a Swiftel, LLC ORDER NO. PSC-1 0-0457-PCO-TP 
by OciiSouth Telecommunications, Inc. d/b/a ISSUED: July 16, 20 I 0 
AT & T Florida. 

The following Commissioners participated in the disposition of this matter: 

NANCY ARGENZlANO, Chairman 
LISA POLAK EDGAR 

NATHAN A. SKOP 

9RDER GRANTING LIFECONl'fEX TELECOM. LLC'S REQUEST FOR EMERGENCY 
REUEF WITH CONDITIONS 

BY THE COMMISSlON: 

CASE BACKGROUND 

On January 8, 2010, BellSouth Telecommunications, lnc. dlb/a AT&T Florida ("AT&T") 
filed a Complaint and Petition for Relief ("Complaint") against Li fcConnex Telecom, LLC, tlk/a 
Swiftel, LLC ("LifeConnex") seeking resolution of billing disputes between LifeConnex and 
AT&T; determination of the amount LifeConnex owes AT&T under the parties' [nterconnection 
Agreement ("ICA"), and requiring LifeConnex to pay that amount to AT&T. ln summary, 
AT&T alleges that Li feConnex purchases te lecommunications services from AT&T for resale to 
end use consumers. Under the terms of the ICA and federal law, LifeConnex is authorized to 
apply certain uiscounts or promotional credits which AT&T applies to its own customers. 
AT&T alleges that LifeConnex improperly calculates the amount of discounts or credits it is 
entitled to. AT&T also alleges that LifeConnex fails to pay disputed amounts owed to AT&T, as 
requi red by the TCA, and rather deducts the amounts in dispute fro m its payments, in violation of 
the terms o f the !CA. 

On February 25, 20 10, LifeConnex filed its Answer, Affirmative Defenses, and 
Counterclaims (''Answer") to AT &T's Complaint. In its Answer, Li feConnex alleges that it is 
enti tled under federal law to the same discounts and promotional credi ts AT&T offers its own 
retai l c ustomers, and as a result, AT&T in fact owes s1gni lie ant sums to Li feConnex, which sums 
AT&T refuses ro pay. LifeConnex raises a number of affim1ativc defenses and counterclaims. 
In its Answer, Li ft!Connex also suggests that we should either dismiss or hoiJ this matter in 
abeyance pending the results of similar lawsuits pending in Federa l coun and a Petition pending 
at the Federal Communications Commission . 

After a number of procedural motions, on May 13,2010, the parties filed a Joint Motion 
on Procedural lssu~:s, which was followed on Jw1c 15, 20 I 0, hy a .Joint Motion on Procedural 

' ' : ·. ·, ... .. ' \ ' . -
• ,. 1 : 
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Schedule (the "Joint Motions"). In the Jomt :VIohons. the pantes requested thts malter be held in 
abeyance pending the outcomes of simi lar suits proceeding to hearing in 1\labama, Louisiana. 
Nonh Caro lina. and South Carolina. The Joint Motions were granted by Order No. PSC-1 0-
0402-PCO-TP, issued June 18.20 10. ("Abeyance Order"), which stated in part : 

Having reviewed the Joint Motions, I wtll hold these two Dockets in abeyance 
pending either resolution of the cases in the states set fonh <tbove or the fi I ing of a 
persuasive motion to resume the dockets . Upon resu mption of the dockets, I will 
consider motions from the parties which take into account intervenjng events and 
address both the appropriate scope of the proceedings and the appropriate posture 
of the proceedings with respect to consolidation. Upon resumption of the Dockets, 
the parties will be expected to withdraw all moot or superseded motions that are 
currently pending before this Commi ssion but held in abeyance pursuant to this 
Order. 

On June 21, 20 I (J, AT & T filed a ":-Jot ice of Commencement of Treatment Pursuant to 
Current Interconnection Agreement" ("Notice of Commencemen t of Treatment"), wherein 
AT&T notified us that it had sent Li feConnex a letter, informing LifeCoru1ex that unless it paid 
AT&T all past due balances (the balances a t issue in this docket), "AT&T would suspend, 
discontinue, anU/or tem1inate LifeConnex' s service in Florida .. . " In tht! letter to LifeConnex, 
AT&T stated that if a partial payment was not made by July 6. 2010. AT&T would suspend 
Li feConncx 's ability to order new services or make changes to existing lines; and if all past due 
balances were not paid by July 21 . 2010, AT&T would take funher action. including 
discontinuance of service to Lt feConnex (and therefore to Li feConnex 's end user customers) 
and/or termination of the ICA with LifeConnex . In the Notice of Commencement of T reatment, 
AT&T states that suspension, discontinuance, and/or termination are actions authorized by the 
parties' ICA, and that specific language in Section 1.4 of Attachment 7 to the ICA states 
"LifeConncx shall make payment to AT&T for all serv ices billed including disputed an10unts." 
AT&T subsequently informed our staff that it had extended the July G, 20 10, suspension date to 
July 13,2010. 

On July I, 20 10, LifeConnex filed a Request for Emergency Relief ("Emergency 
Request ''). requesting that we issue an order ·'prohibiting AT&T from suspending, discontinuing, 
terminating, or otherwise disrupting Li feConnex 's servtce 111 Florida pending resolution of the 
disputed matters in trus docket" ln the Emergency Request, LifeConnex alleges that it is 
currently providing telecommunications service to over 2.500 Florida customers. the majority of 
whom are low income, residential customers, through resale of AT &T's facilities. LifeConnex 
assens that it is entitled to receive from AT&T the same credits and promotional discounts that 
AT&T gives to 1ts own retail customers, and that LifeConnex has hired a private lirm. Lost Key 
Telecom. Inc .. to keep track of the credits. LifeConnex asscns that it disputes AT&T's claims in 
AT&T's Complrunt filed in this docket, and has agreed with AT&T to the Joint Motions on 
Proct!dun:: tuH.I Scheduling. 

In the Emergency Request, Li feConnex asks us to prevent AT & T from disrupting 
Li feConnex ' s service, including the ordering o f new serv ices. Li fcConnex states that the parties 
:tgreed. and we ordered. that this proceeding wou ld be held in abeyance unti l proceedings in 
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other st:ues are resolved, at which time the instant Florida proceeding may be revived and the 
matters in dispute resolved. LifeConnex asserts that AT &T's :"'ot ice of Commencement of 
Treatment is contrary to the leHer and spirit of the parties' agreement and the Order. 

In its Response in Opposition to LifeConnex 's Request for Emergency Relief ("Response 
in Opposition"), filed July 6, 20 I 0, AT&T states that the ICA was approved by operat1on of law 
on December 27, 2007, and that the tem1s of the lCA thus constitt1te a binding contract between 
the parties, which we are obligated to enforce under state and federal law. AT&T states that 
Sections 1.4 and 1.4.1 of Attachment 7 to the ICA require LifcConnex to make payments of all 
amounts billed, including disputed amounts. on or before the billing due date. AT&T denies that 
it will owe LifeConnex any amounts at the conclusion of this case. AT&T further alleges that 
the plain language of the Joint Motions and the Abeyance Order make clear AT &T's Notice of 
Commencement of Treatment is not barred in any way, and in fact support AT &T's position that 
Li feConnex must comply with the ICA during the pendency of this dispute. AT&T further 
argues that AT&T's past conduct in allowing LifeConnex to deduct disputed amounts before 
paying its bil ls in no way constitutes a waiver of AT&T's right to enforce the terms of the ICA at 
this point in time. f-inally, AT&T argues that we are without uuthority to issue injunctive relief, 
and even were we to have such authority, the facts in this case would not support such 
extraordinary rel ief. 

Upon receipt of LifeConnex's July I, 2010, Emergency Request, on July 2, 20 10, our 
s taff made contact with both AT&T and LifeConnex. Our staff specifically requested AT&T 
extend the disconnect date from July 21, 2010 to August 3, 20 I 0, to enable our staff to bring a 
recommendation to us prior to AT&T taking action. Our staff reiterated this request the 
following week. After receiving no commitment from AT&T. our staff scheduled a status 
meeting/conference call on July 9, 2010, with all parties participating. Our staff specifically 
asked both parties about the status of negotiations between the parties to continue service to 
LifeConnex after the July 21, 20 I 0, date; the parties' plans for Li feConnex's end use customers 
if the parties could not reach an agreement and AT&T discontinued service to LifeConnex; and 
whether AT&T would agree to extend the discontinuance date until August 3, 2010, in order to 
allow us to hear and consider the Emergency Request at a regularly scheduled Agenda 
Conference. Our staff was infom1ed that the parties, while continuing to negotiate, did not 
appear to be c lose to any kind of agreement regarding conti nued service to T ,jfeConnex. 
AT &T's uttomeys participating in the status call indicated they had not been authorized to 
extend the discontinuance deadline until August 3, 20 I 0. Finally, AT&T further indicated that 
LifeConnex's end-use customers were LifeConnex's, and it was the responsibility of LifeConnex 
to notify its customers regarding the potential discontinuance of service and assist its customers 
in finding alternative !Ciecommunications services.• 

As a result of the failure of the parties to imJicat~ any finn commitment to LifcConncx's 
end user customers; the apparently negative outlook for a successful resolution to this dispute 
prior to the July 21, 20 I 0, discontinuance deadline; and the possibly severe effects that 
discontinuance could have on over 2,500 mostly lifeline pre-paid consumers in this state, our 

1 AT&T d1d poml out that the d1scontinuaoce would result m the acce~s hm:s rcmammg "warm:·· i.h.a!IS, I .lfeC'AJnncx 
customers would snll h:~vc access 10 911 emergency service calls even though 1hcir phones 1\.lvc no dial-tone. 
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staff dctcmHncd that we shou ld address Li fcConnex 's Emergency Request prior to the July 21, 
20 I 0, discontmuancc deadline. Therefore, on July 12. 20 I 0. our staff filed an Emergency 
Recommendation for the July 13, 20 I 0. regularly scheduled Agenda Conference. 

We have jurisdiction pursuant to 47 U.S.C. Section 252 of the Telecommunications Act 
of 1996 (the Act), Sectio ns 120.80( 13)(d)and (e), 364.0 I and 364. 16 1, F lorida Statutes (F.S.) and 
Rules 25-22.036 anci 28-106.201, Florida Administrative Code (F.A.C.). 

REQUEST FOR EMERGENCY RELIEF 

In its Request for Emergency Relief, LifeConnex " asks that the Comm ission order 
!\ T &T to take no actions to suspend or otherwise interfere wi th Li feConnex 's service to its 
customers pendi ng a fina l detennination by the Commission in the Consol idated P hase o f lhi s 
l)ockct." 

LifeConnex argues three bases fo r its requested relief: our general autho rity to protect the 
public interest, ensure fai r competition, and prevent anti-competitive behavior under Section 
364.0 1, F.S.; lhc Order ho lding the docket in abeyance; and the tem1s of the parties· 
Interconnection Agreement itself. 

general Jurisdiction under Section 364.0 I, F.S. 

LifeConnex asserts that we should take action to prevent AT&T from suspending. 
discontinuin¥ and/or tenninating Li feConnex under our general jurisdiction contained i.n Section 
364.0 1, f.S. We do not interpret Section 364.0 1, F.S., as authority to grant the specific relief 

requested by Li feConnex under these facts. 

We agree that we have authority to promote competition and to prevent anti-competi tive 
behavior. But, we also find this authority goes both ways. ln this fact pattern, the parties ' 
conduct is governed by an ICA with clear terms. The Federal and Florida s tatutory schemes 
regarding telecommunications serv ices allow parties to enter into binding contracts, and expect 
to have the terms o f those contracts enforced bil atera ll y. Wt:. do not fi nd our authority under 
Section 364.0 I , F.S., is intended to provide emergency relief when one party seeks to be relieved 
o f its ob ligations untl er a negotiated contract in the absence of extraord inary and compelling 
ci rcumstances. 

If LifeConnex's fundamental concern in this docket is !\ T&T's delay in processing 
discounts and promotional cn::dits. the ICA provides Li feConnex options for relief to fi le a 

1 LareCouncx docs not cue a specific subsection to Sccuon 364 0 1 m support of liS argument. Gpon review. we find 

the (olJowmg three SUbSeCtiOns would be implicated ln this matter OUT jurisdictiOn tO '"(pjrotect the public health, 
sarety, and welfare by cnsurmg that b asic local tt:h:comrnunications scrvaccs arc a\'aalablc to all consumers in the 
state ac reasonable and aflordablc pnccs" 364 .01(4 )(:1 ); "lc]ncowngc competition through flexablc regulatory 
treatment :~mong provadcrs of tclcconunurucations services 111 order to ensure the availability of the widest possible 
range of consumer choacc in the proviSIOn of all rclecommunicauons servaccs" 364.01 (4)(b); and "[c]nsun: that nil 
providers of rclccommunacauons services arc rrc~ted raa rly. by preventing antacornpctiti\"C behavior and ehminatiog 
unnecessary regulatory res traint" 364.0 I (4 )l~J . 
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complaint/petition before us to determine the treatment of disputed amounts. LifeConnex d1d not 
avail itself of this remedy, instead resorting to self help. A Petillon to determine the correct 
treatment of discounts and credits is now pending before us, and whenever the parties seek to 
reinstate the proceeding, we wi ll determine these mailers throu gh the heanng process. Given this 
fact pattern, we do not find that allowing AT&T to take action clearly contemplated by the ICA 
rises to the level of "anti-competitive" activity or denies ''fair competition" sufiicient to invoke 
our general authority under Section 364.01, F.S. 

Order Holding Dockets in Abeyance 

We do not find the Order Holding Dockets In Abeyance bars this action, and language 
contained in the Joint Motions themselves supports AT&T's position lhat the Notice of 
Commencement of Treatment may proceed independently of the underlying dispute. In the Joint 
Motion on Issues, the parties specifically included the following l;tnguage: 

5. Nothing in this Joint Motion is intended, or shall be construed, as a waiver of 
any Party's pending motions. claims, counterclaims or defenses or any Party's 
right to amend and supplement its claims, counterclaims. or other pleadings, or to 
pursue any issue, c laim, or cow1terclaim that is not addressed in the Consolidated 
Phase in each Party's respective docket, either concurrent with or following the 
Consolidated Phase, or to seek such other relief as a change in circumstances may 
warrant. 

We find the plai n language of the parties' Joint Motion makes clear that the abeyance 
does not serve as any type of bar to AT&T's Notice of Commencement of Treatment. 
LifeConnex was a signatory to the Joint Motion, and will not be allowed to argue that its agreed 
upon language should somehow not be applied, and should instead be either ignored or re­
interpreted as a bar to further actions. We therefore find that the terms of the Joint Motion and 
the Order are controlling, and mean what they say - that the Joint Motions and the Order 
Granting Abeyance c learly contemplated that neither party was precluded from seeking 
additional relief. 

In addition, we find that the purpose of the underlying "dispute docket" held in abeyance 
is fundamentally retroactive; that is. it deals with past due sums cun·cntly in dispute. We 
acknowledge that, absent any additional actions, our final decision on the dispute will impact the 
parties' future relationship, but the majority of the docket deals with prior billings. 

On the other hand, the instant Notice of Commencement of Treatment is fundamentally 
prospective in nature: AT&T is attempting to limit on-going exposure to what could possibly 
tum out to be unpaid bills for actual services rcndered.3 We find this to be reasonable on 
A T&T's part. Otherwise. unpaid sums. if any. could continue to accrue for months, and in the 

1 Th1s d.:terrrunation is bas.:d solely on the pleadings to dare It IS clear lhat there "a l11spu1t: about whelher any 
sums are due to e1thc:r pany and lhe amount of those sums. Th.is d1spute will only be resolved following an 
cvrdcnnary hcanng and our decis1on based on the final record. As such, we may substantially depan from our 
currem fmdmgs rel!arding the tcrnL~ vfthe JC A and the parties' rcsponsib1lllles as the record is further developed. 
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event we find agamst Li fcConncx. the pleadings revea l no clear cvHicnce thai Li feConnex could 
or would make good on tho!'c bills. 

Jnterconnect10n Agreement 

As a third basis for its req uested emergency relief, LifcConncx invokes the parties' 
Interconnection Agreement. Both parties agree that we have authority under state and federal 
law to enforce the terms of the interconnection Agreement. The parties a lso agree that the tenns 
of the ICA control the relationship between the parties. We do find, however, that the plain 
language in the ICA entitles LifeConnex to the relief it seeks. That is, with respect to the matter 
before us today, AT&T is entitled under the plain tem1s of the ICA to prompt payment of all 
sums hilled; and in the absence of such payment, is entitled to proceed with the actions outlined 
in the Notice of Commencement of Treatment; and that AT&T has not waived its right to take 
such action. 

As noted by 1\. T &T, Sections 1.4 and 1.4.1 of Attachment 7 to the parties' Commission­
approved ICA state: 

1.4 Payment Responsibility. Payment of all charges will he the respons1bll1ty of Swiftel, 
LLC. Swiftel, J.I .C shall pay invoices by utilizing w1re transfer services or automatic 
clear1ng house services. Swiftcl. LLC shall make payment to AT&T for all services b1lled 
including disputed a moun ts. AT&T will not become mvolved m btllmg disputes that 
may arise between Swiftcl, LLC and Swiftel, LLC's customer. (Emphasis added.) 

1.4.1 Payment Oue. Payment for services prov1ded hy AT&T, including disputed 
charges, is due on or before the next bill date. Information required to apply payments 
must accompany the payment. The infonnation must notify AT&T of 13illing Account 
Numbers {BAN) paid; invoices paid and the amount to be applied to each BAN and 
invoice (Rem1ttance fnformat1on). Payment is considered to have been made when the 
payment and Remittance Information are received by AT&T. If the Remittance 
lnfom1ation is not received with payment, AT&T w111 be unable to apply amounts paid to 
Swiflel, LLCs accounts. In such event, AT&T shall hold suc.:h funds until the Remittance 
Information IS received. rr AT&T does not reCCIVC the Remittance lnfonnation by the 
payment due date for any account(s). late payment charges shall apply. (Emphasis 
added.) 

We find the plain language of these proviSIOns is clear that whik LifeConnex can dispute 
amounts billed by AT&T, it must pay those amounts as billed within the time specified by the 
ICA, subject to resolution U1rough the IC A' s dispute provisions, or ultimately, our detennination . 
As a result of this language, we find the ICA does not suppon Li feConnex 's Emergency 
Request. 

Exclusive of LifcConncx's arguments regarding the efTect of the Joi nt Motions and 
Abeyance Order, as well as Lifl!Cormex 's waiver argument, discussed below, we also find the 
plain language of the TCA supports AT & T's right to take the type of action outlined in the Notice 
of Commencement of Treatment. The language of Sections 1.5 through I .5.5 of Attachment 7 to 
the parties' ICA c learly lays out the procedures AT&T 1s entitled 10 take in the event of 
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LifeConncx 's non-compliance with the ICA, includtng hilling provisions. Given our finding 
{based on the pleadings to date and not prejudging facts that may be developed at hearing) that 
Li feConnex is not currently complying with the tenns of the ICA, and the ICA 's language setting 
forth AT&T's rights. we find no reason to conclude the language of the ICA prohibits the actions 
set forth in AT &T's Notice of Commencement o f Treatment. 

LifeConnex 's final argument is that AT&T's apparent prior practice of allowing 
LifeConnex to deduct disputed amounts from payments constitutes a waiver by AT&T of the 
suspension/discontinuanceltennina6on provisions of the !CA. This is not the case. As pointed 
out by AT&T in its Response in Opposition, Section 17 of the TCA 's General Tenns and 
Conditions states: 

17 Non-Waiver A failure or del ay of either Party to enforce any of the provisions 
hereof, to exercise any option which IS herein provided, or to req uire performance 
of any of the provisions hereof shall in no way be construed to be a waiver of suc h 
provisions or options, and each Party, notwithstanding such failure, shall have the 
right thercafler to insist upon the perfonnance o f any and all of the provisions of 
thi s Agreement. 

We find this "boilerplate" comract tenn is unambiguous, and clearly allows AT&T the right to 
fail to enforce provisions in the TCA on a Oexible basis, without then being required to waive 
enforcement of those provisions in the fu ture. 

Furthermore, in addition to the p lain language of the non-waiver provision, we find the 
general legal concept of"waiver" is not implicated on these facts . As stated in one legal treatise: 

[i]n the case of a true waiver imp lied in fact from conduct. the intent to waive 
must he clearly manifested o r the conduct must be such that an intent to waive 
may reasonably be inferred . .. raU1er, in the absence of an express declaration 
manifest ing the intent not to claim the right alleged ly waived. there must he a 
clear, unequivocal, and decisive act of the party who is claimed to have waived its 
rights, so consistent with an intention to waive that no other reasonable 
explanation is possible. 13 Williston on Contracts Section 39:28 (41

h edition.) 

Under these facts, we cannot determine that AT &T's conduct in failing to strictly enforce the 
terms o f the TC A with respect to billing is so unequivocal or decisive that it can be decided that 
AT&T, contrary to the JCA 's non-waiver language, clearly demonstrated the intent to 
permanently waive those provisions. 

We arc aware o f the legal concept o f"equi tablc estoppel," which is so simi lar to the legal 
concept of waiver that it should be discussed. despite not being raised by either of the parties' 
pleadings. As we stated in Order ~o . PSC-01-25 15-FOF-EJ, issued December 24, 2001, in 
Docket No. 950379-EI, Re: Tampa Electric Company: 

In order to demonstrate equitahlc estoppel, the following elements must be shown: 
I) a representation as to a material fact that is contrary to a position asserted later; 
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2} reliance on that representation ; and 3) a detrimental change in posiuon to the 
party c laumng estoppel caused by reliance on the representation. Stale 
Department of Revenue v. Anderson 403 So. 2d 397. 400 (Fla. 198 1 ). Sec also 
United Conlrarwrs lnr. v. United Construction Corp., 187 So. 2d 695 (Fla. 2d 
DCA I 966) . Estoppel operates £O prevent the benefitting party fTom repudiating 
the accompanying or resulting obligation. Dol'le v. Tuum, II 0 So. 2d 42 , 47 (Fla. 
3d DCA I !)59). 

We find that LifcConnex has not demonstrated that AT&T either made a representation as to a 
material fact contrary to a later position, nor that Li fcConm:x changed its position to its 
detriment. In fact, if anything, LifeConnex has been consistent in its conduct of not promptly 
paying its bi lis as required by the ICA, and rather acted contrary to those tenns, and benefited 
from its conduct, to the extent that there is now over $1.4 Million in dispute in Florida. We 
therefore decide that LifeConnex's arguments regarding waiver fail. 

Grant of Relief With Conditions 

We are troubled by AT&T's insistence on strict ly enforcing the tem1s of the ICA at this 
point in time. W c find the facts developed to date indicate that AT & T has allowed Li feConnex 
to continue service fo r several years, despite the fact that Li fcConncx did not follow the tcnns of 
Sections 1.4 and 1.4. 1 of Attachment 7 to the ICA, and that this failure has directly contributed 
to the accrual of approximately S 1.4 Million in disputed payments over the previous years. As a 
condition of providing future service, AT&T is anempting to insist on payment of the entire 
amount in dispute (the W1derlying amounts in this docket, which AT&T agreed in the Joint 
Motion to hold in Abeyance) in order to continue to provide ongoing service. AT &T's position 
in agreeing to hold determination of the disputed amount in abeyance, and then insisting on 
payment of a balance that took several years to accn1e be paid within 30 days, is not fair, just, or 
reasonable, a11d we therefore grant LifeConnex's requested relief, with specific condjtions, as 

follows . 

We Jind that the S 1.4 Million in dispute, as discussed above, is fundamentally retroactive 
in character, and the proceeding currently held in Abeyance is th e most effic ient means of 
resolving that dispute. We a lso find that AT&T has the right to protect itself on a going-forward 
basis, pending the resolution of the dispute. To this end, we grant AT&T the right to insist on 
strict compliance with the payment tem1s of the ICA from July 13, 20 I 0, 20 I 0, onwards. To be 
clear: from the date of this decision, July 13, 2010, the tem1s of the Interconnection Agreement 

regarding billing :md payment shall be followed. such that, upon receiving a bill from AT&T for 
scrv1ce. LifeConnex shall pay such bill, including disputed amounts, within the time period 
prcscrihctl in the ICA. If T.ifcConnex fails to comply with the tcnns of the ICA, including billing 
provisions, AT&T may take action as authorized by the ICA. including suspension, 
disconnection. and/or tem1ination of service to LifeConnex . 

G1vcn the magnitude of the sum in dispute (approximately S 1.4 Million). we are 
concerned with ensuring that once this docket is resumed, and we make a fmal detennination of 
the correct disposition o f the amount currently in dispute, sufTtcicnt funds will be available for 
Li feConncx to pay AT&T such sums as we may detenmne arc due and owing to AT&T. 
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Therefore, as a further condition o f allowing Li feConncx to cont1nue to receive service from 
AT&T under the ICA during the pendency of this dispute, we order L1feCorU1ex Telecom, LLC 
to post a bond in the amount of $ 1.4 Million by July 21, 20 I 0. The bond will remain in p lace 
throughout the remainder of this proceeding until we make final resolution o f AT &T's 
Complaint and LifeConnex 's claims and counterclaims and final dispositiOn of all disputed 
matters, incl uding fu nds in dispute, and the bond shall state that 1t w ill be released or shal l 
tem1inate only upon subsequent order of this Commission. 

Further, in order to protect LifeConnex 's end user customers, we order that in the event 
AT&T initiates action to suspend, discontinue, or tcm1inate LifcConncx 's service, LifcConnex 
shal l be req uired to provide not ice to its end use customers, withi n 14 days of the receipt of 
written notice by AT&T that AT&T is init iating suspension, discontinuance and/or termination 
o f Li feConnex 's service, that the customer's service may be cut off and that the customer may 
wish to immediately begin seeking alternative telecommunications services in order to avoid 
lapse o f service. Further. LifeConnex shall provide a copy of this notice to o ur s taff for prior 
approval, and shall keep us ful ly advised of the status of its end use customers unti l AT&T's 
actions are resolved. 

We wish to make clear that in granting Li feConnex relief with the above conditio ns, we 
are not granting cquitahle relief, no r are we granting an injunction. lnstcad, we are taking this 
action under our authority to issue an interim procedural order under our clear jurisdiction to 
enforce the tem1s of the ICA and to resolve matters in dispute. AT&T filed a complaint seek ing 
our resolution o f a dispute, after allowing an unpaid balance to accumu late over an extended 
period of time.4 With both parties having affim1atively invoked our jurisdiction under both 
Federal and State law to interpret and enforce the ICA, and to adj udicate this dispute in 
particular, we dctcm1ine to take interim action to protect both p;trt ics and LifeConnex Telecom, 
LLC's end user customers while thi s dispute is pending bt:forc us. 

Based upon the foregoing, it is 

ORDERED by the Florida Public Service Commission that LifeConnex Telecom, LLC's 
Request for Emergency Reli ef is GRANTED with cond itio ns. It is fur ther 

OR.DER.ED that AT&T and LifeConnex Telecom, LLC shall fu lly comply w ith all tem1s 
o f the parties' Interconnection Agreement, including billing provisions, from Ju ly 13, 2010, 
onward . It is furt her 

ORDERED that if LifeConnex Telecom, LLC fails to comply with the terms of the 
Interconnection Agreement, including hi lling provisions, AT&T may take such actions as arc 
authorizc<.l by the parties' Interconnection Agreement, including suspension, discontinuance, 
and/or termination of service to Li feConncx Telecom. LLC. It is fu rther 

• We nole that AT&T could have sought to suspend. dtscootinue. nnd/or termtnatc l.tfeConnex a1 anytjme during the 
extended penod of non-payment of disputed amounts . Rather, AT&T chose to contmue rrovtdmg serv1ce and seek 
our resohtllon ofthts dispute 1\ow that the dispute is pendtng before us, A.T&T shall not be allowed to subwn the 
judicial process by taktng such suddl'n and dl'mmemal :~cuon 
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ORDERED that amounts currently in dispute shall be resolved through the hearing 
process It i!> further 

ORDERED that LifeCo1mex Telecom, LLC sha ll, by July 21, 2010. post a bond in the 
amount of 1.4 Million Dollars. contain ing wording that the bond will be released or shall 
tenninate on ly upon subsequent order of this Commission. It is fur1her 

ORDERED that in the event AT&T takes action to suspend, discontinue, and/or 
tem1inatc service to LifcConnex Telecom, LLC, within fourteen ( 14) days of receipt of written 
notice that AT&T is taking such action, LifeConnex Telecom, LLC shall provide Notice to its 
customers infom1ing them of the possibi lity their service may be intem1ptcd and of their option 
to find altcmati ve telecommunications services. It is further 

ORDERED that LifeConncx Telecom, LLC, shall provide this Notice to Commission 
staff for review and pnor approva l in sufficient time as will allow LifcConnex Telecom, LLC to 
meet the fourteen ( 14) day notice requirement above. It is further 

ORDERED that this docket shall remain open pending the resolution of AT&T's 
underlying Complaint and Petition for Relief and LifeConnex Telecom. LLC's claims and 
counter-claims. 

By ORDER of the Florida Public Service Commission this 16th day of l!!l.Y, 20 I 0. 

(SEAL) 

AJT 

DISSENT BY : CII AIR MA ARGE ZIANO 

ANN COLE 
Commission Clerk 

CHAlRMA · ARGENZIANO dissents without separate opin ion. 
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NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REV IEW 

The Florida Public Service Commission is required by Section 120.569( I). Florida 
Statutes, to notify parties of any admimstrative hearing or Judic ial review of Commission orders 
that is available under Sections 120.57 or 120.68, Florida Statutes, as well as the procedures and 
time limits that apply. 1bis notice should not be construed to mean all requests for an 
admini strative hearing or judicial review will be granted or result in the relief sought. 

Mediation may be avai lable on a case-by-case basis. If mediation is conducted, it does 
not affect a substantially interested person's right to a hearing. 

Any party adversely affected by this order, which is preliminary, procedural or 
intermediate in nature, may request : (I) reconsideration within I 0 days pursuant to Rule 25-
22.0376, Florida Administrative Code; or (2) judicial review by the Florida Supreme Court, in 
the case of an electric, gas or telephone utility, or the First District Court of Appeal, in the case 
of a water or wastewater utility. A motion for reconsideration shall be filed with the Office of 
Commission Clerk, in the form prescribed by Rule 25-22.0376, Florida Administrative Code. 
Jutlicial review o f a prel iminary, procedural o r intermediate ruling o r order is available if review 
of the final action will not provide an adequate remedy. Such review may be requested from the 
appropriate court, as described above, pursuant to Ru le 9.1 00, Florida Rules of Appellate 
Procedure. 
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LexisNexis~) 

I oLD DOCUMENTS 

In rc: l:lncrycncy Compl:~im ofExpn:~s Phone Service, Inc. agam~tl3cll:mulh Telecom· 
IHUnicatitms. Inc. d/h'a AT &:T Flonda rcgardrng mtcrprctauon of the parties' imen:onncc­
ti lm agn.:l!rm.:nt: Inn:: N{lli~;e o!' adoption or existing intcrconru.:ction. unhunuliny. rcsuk, 

and collocation agrcc:mcnt between ReiiSouth Tcleconununicatrons, lm:. cLb.a AT&T 
Florrdn dfh,a !\T&T Sotuhcast nnd frnnge Access. Inc. d1b tu Nc\l'l'hnnc. lnr by bprcss 

Phone Service. Inc. 

DOCKI:T NO. 11 007 1-TP: DOCKET NO. II OOH7-I I': ORI)J:K NO. 
PSC -I 1-0291-P t\A-TP 

Florida Public Service Commrs~H'n 

.!O II Flu. PUC U:.\'IS.! /0 

II FPSC 7 ~9 

July ti. ~0 II. Issued 

Page 

PAi'H: L: 1• 11 J'hc tollowrng Commi!'s1oncr:- partrc1pated in the dr~pos1110n <'f thr~ m:~th:r :\RT URAIIAM. Chau­
man: LISA POLAK l:IKiAR. IW AI.D A BRIS E: I:DUARDO E. BAI.BIS: Jlll II I BROWN 

OPINION: ORDeR DENY ING SUMMARY FINAL ORDER AND NOT ICJ: OF PROPOSED AG ENCY ACTION 
OROER DENYING ADOPTION OF IMAGE ACCESS INTERCONN ECTION. SETI'ING DOCKET NO. 11007 1-TP 
FOR II EARING 

BY TilE COMMISS ION: 

~OTICE is hereby g1wn by the Florida Public Service Commiss1on that tht:" nc tion discussed herein i$ preliminary 
111 nature and will bc~:ornc linulunlc:;s a person whose interests arc substanually al'fc~:ted Iiles a petit ion for a formal 
proceeding. pursuant to Rule .!5-2.!.019. Florida Administrative Code. 

I Background 

Docket Nos. I I 007 1- fP nnd IIOOX7- I 'I' inn,Jw Expr..:s~ Phone Scn'i t·c. Inc. (l:xprcss Phone) and Bell South Tele­
~.:onHnunications. In~.:. d h a,\ [',\:T Flnrida (:\T&T Florida). F.xpre:;s l'honl.' 1s a CCiillic:llcd Competili\'C Local Ex­
change Compan)' (CI.EC') 111 the stale ,)r Florida. E~prcss Phone and /\ T & I' l'londa have :1111.:.\ISting intercunnc:ction 
agreement (ICA) apprnwclml>ockct No. Oo07 14-TI'. The Panu:s' IC1\ was ct'lc\:ll'<' untd 1\o,,·mbc:r ~. 201 1 

Dl1cket ll. I I 0071 Tl' 

On ~lardr I:.. 2() II. 1•2 I L·xpres.; I' hone filed an emergency l'<'mpl.llnt .tg:un~t \I & r I lorida. requc:->ting <:mer­
gency rehcf to :1\'0!d cuo;tomcr disCPIIIlCCtion. that th<· docket be held 111 ilhcyance. and mcdration (Emergency Com· 
plalllt). n I !'he l ·.mcrgcn..: ~ ( '<•mpla1111 allege' thar on March I, . .!()I I. A I & I I loncl:1 planned to 1mprnpcrl) cl1srupt 
f:xprl•o;s l'hone'o; 'CI'lll:C <•rder prm ISIIllllllg. :md CUI oil' all 'CI'l'ICCS hi <:\l,IIOg J· '(f)l't.!" I' hone CUSIOlll<.!l'$ due 10 htlhng 
<h:-putl.!:- an,1ng t1Ul l> lrhc JMflll.!s' IL t\. n.:! In addrtwn. Express Phone :1rgue' that ·'\I & f llt•nda's failure I<' honor Ex­
pre" Plwnc',. rt."lJU<''I w :~tl,•pt ,1 dllli:rcnt I C.'\ ,.ll•latc.; lill' TelecPmmunu.:,llulll, .-\d of I '1•)6 (the Act\. 
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n I I mcrgcnl'\ l umphunl. Requc~t li.1r Emcrgenc~ Rdtd' ll' t\ \lltd Cthtum.:r Dt,Ct'nneeuon. Rt:qu6t 10 

I 1l1ld D<'l'kl'l 111 J\heyJn<:t'. and Rcqut·'<t fN :>.!cdiauon agatn't lkiiSt'Uth I (•kcl>lllllllllltLallon,.. lm:. db a AT&'I 
1'10ml:~ 

n:!l \fHC" Plwnt' 'tate'< that th~.· btlhng dispute:< stem fmmthe <;<tlcul.ttton .tpplt.:auon of promo110nal crccl­
•ts lor n:,oltl ,.cr' tcc,. 

On March 17. :!0 II . our ,IU J'I' held a mcetlllg [ • .1] '111 conli:n:m.:c call to g• \'1' t ht' panics an opportunity to discuss 
the Colllp laint and 1111111 incnl dis<;Oi111CCI1011 or services to Express Phone's eustOI11Crs. 

On March I X. ~0 II. Express l'hnnt• lil~d a motion ~ecking emergency relic I' toma intainthc status quo. a llowing 
l: xpn:ss l'hon~.· w ct•nt inu..: sen• icc to its cu:<tllnH:rs. n3 On March :!5. 2011. A I &T Florida filed its Response in Opposi­
tion to Ex pres,. !'hone's Mtltl llil for l: mcrgency Consideration by the Pr..:heanng Ol'liccr l\1 Matntain Status Quo. By 
Order Nn. PSC- 1 1-0 11\0-PC(J-TI'. 1ssu..:d Mnrch JU. 2011. Ex pres.; Phonl··~ Emcrgcno.:y Motion wa~ denied. n4 Ex pre% 
Phone wa~ di~cnnnc.:tt·d on M;m·h .\0. :!0 I I . 

n] h. pres~ l' htlnc: Sen ic:..:. Inc:', 1\·lotion lor Emerg~:ncy Con~idcrauon hy the I' rehearing Ollicer to 1'-laintain 
Statu~ ()un 

n-1 I he Urdcr ntlled that while Pn:hearing Olliccrs ha'..: much dt~cretton n·g:mhng the prClcedural aspect~ of 
docket~. I. \pre'' Phone·~ Emergency :\lotion seeks relief that exceed~ the hound, of a prClccdural ruling author­
ized b~ Uulc !ti-106 305. F.A.C stating that ")u)pon rc,·tew of Exprc:;,, Phone'" request for an Order maimammg 
the ~latus qu(l. 11 appear~ that Exprc:~s Phonc's requc~t is more <tktn 10 <1 requ..:'t lllr •nJunctt\C relief This Cum· 
nuss1on ha~ cun~•~tcntly hdd that \\T lack authonty to grant tnJuncllve rchd'" 

On April 4. ~U I I. AT&T Flonda tiled its Response Ill OpposlllOil to Express Phone's Emergency Complamt. Rc· 
quest to llt•ld Dockcttn Abeyancc and Requc:stlor Mediation. AT&T Flonda contends that Express Phone has not 
honored tts commitments under the ICA and has stopped paying its bills on dt,.put..:d :unoulll~. contrary to the Parties' 
ICA language thnt states " Expre,;s Phone shall make payment t<l I i\ T&:T r:Jorida J for all .;cmccs billed mcluding dis· 
putcd amounts" AT& r Florida abo OPJWscs Expre~s Phone's request to adopt a tlil'l\:rcnt agreement because Express 
Phone has no right 10 ~\\-Jtt:h from t•nl' ICA 10 another 10 mid-stream. stating that the current ICA is 1n effect unti l No­
vcmbc• 20 I I 

Docket No. II OOX7-TP 

On !\larch ~9. ~0 11 . Ex pre:;,. Phon~.· lilcd a Notice: of Adoption with tht! C\lmmbstllll that it \\'as adopting, in its en· 
tiret)'. the ICt\ hctwc.:cn :\ T& I Flori\Ja and Image Access. Inc. d bia )'.:ewPhonc (I mage /\ cc.:css fCA). Express Phone 
assert~ it [\\' ICC aucmpteJ w Sl'Cllrl' t\ 1 & r Fll>rida's acknowlcdgcmt:nt or~~~ aclopll011 elf the Image Acec.;s ICA: li rst. on 
October~ 1. 20 11). by .:tmesp<•ndcncc wnh AT&T Florida indicating ats desi re 10 nd0p1 the lmagl' Access IC A and then 
by letter tt• AI'& I Fkl11da 1111 1 ~5 1 March 14. 2011 . Express Phon~.· argu<'s that AI & r Florida rc.:fuscd 10 recognize the 
adoption hy tl1lp11SIIlg c<HtdllttlllS 1111 Lxprcss Phone which do not appeat in S..:clttlll 252(i) llfth..: Act or its implement· 
mg rules A I & I Honda argues that 1 :.\prc:~~ l'ht•ne was nlll cntulcd 10 adopt the Image t\,:c..:'' ICA because l:xprc:;..; 
Phone·~ lC:t\ had nut ~..:t ~'<ptrcd and Expr..:s,. Phone was w11hholding payment' 111 dispute 

On i.trch 29. 2tlll. :\1 &'1 Flonda submitted a leucr 111 Dt~cket 11001!7.'11'. IIDJ..:CIIng and wuhholding consent o f 
1-ltrre-.s Phone\ att,·mptt•' adopt an IC.\ different from its current ami dTccll\l' It' A ou lilc :\T&T Flonda noted that 
l·xpre:-s l'h,•ne\ kttl·r dol'' m•t alll.:r the c!Tccll\·cne~' llf the: curn:nl agrcenwntlx:tw,·cn the pan1cs. whtch was stgncd 
hv both and approved hy thi" l'ommi'<ston On April 4. 2011. l:xprcs~ Phone tiled an t\llll'ntkd Nouee t'f :\dopllon 

On Apnl I~. 2011. l:xprcss l'huu..: liled a Mouon for Summary !mal Order and Rcqu..:~l for Oral Argument. In 1ts 
;>.lounn. f 'lm:" l'hom· ~lillt'" tht'r<' arc m' kg.itunatc is~ue~ of matcnal fnt'l that rcmain 111 hc rc~1•h•cd surrounding liS 

right to adopt thl· lma)!e ..\en·->:; H •\ " ' '<tll.:h. Fxpre!'s l'hnm· n·quest' th<~t ''""''slit' a Suuun:1ry Final Order that linus 
1:.\pre"' J•nl l'hPnc', .tdopllllll ,,fthl' lmat:c :\Ct:<!SS 1(:\. a,. :li11CIIUl'U. \alid pur,.u.llll II> -I" I S l ..'5.:'(t) and .r ( I· I? 
51 NOYa' .t I'UIIl'r nl la\\ 1 \JHCS' l'll<Hll' ht•ilt''"" that\\<! .:l111ula furtlwr lit:J 'u.:h .ld•>Jllltlnel"kl'll\e <b ofO..:tobcr 20. 
2010 
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On :\pnl IX. ~Oil. \ r&T FIMida likJ lb R.:spnn-;e Ill Oppthllll'lltU the Am..:uJcJ ~tliiCC of .'\dt>ption. On :\pnl 
19. 20 II . .-\I &T Flonda likd ns Rt::-.pons..: and < >bJCCttons to 1: \pre:-.' Phone \a' 1cc. IrK ·, \1ouon for Fmaf Summary 
Order. A r &T l·l~'rrda argue-; that l:xprcss Phone is not entitled to the rdrcf that 11 ,eel-s. nor allowed to adopt the Image 
.'\..:cess ICA. c~)nclud111g that Express Phone is currently subject to an c~(l,tlng ICA ;~nd i:-. 111 mat<.:nal breach of the ICA 
by \\'lthhoiJ111g payments lt>r ollll\lUIIlS Ill JispUlC. 

:\dOJ>ti<lll of lntcn.:onnl.'t:tiOil Agrcl'lllent 

Pursuant to the t\ct . a t\!l~c<•mmunicotlons carrier has two mctlwds 10 into:n.:onm·ct with an 1nt:umho:nt Local Ex­
..:hangc Company (I.ECl. The first nH.:tlwJ. describo:d in Section ~52(n). is thrtlugh nc~ot1at1on . and the second. detailed 
111 Section 252(b). is through compulst~ry arbitration. llowcver. in li..:u or Sections :!5:!(a) and (b). II telecommunication-; 
1• 7 1 carrier may also adop1 a11 ~·x 1 sting intcn:on11..:ction agrccmcnl All iutcrcsll:d l'lm·i,:r muy t:h<HISt: to ad~lpt an t::>.lst­
ing IIHCrCllllllcCtinn agn.:cmcnl on lih: with this ('onmllssion that b~·st m..:t:t~ liS husmess nt:cds. ' lltc n:yucsung camcr 
mu~1 adopt all terms and condiuons includt:d wuhin1hc cx1stmg mtercorute~t iPil agreement. 

Section ~ 5~( 1) and -17 C F. R. 51.1?()9 govem a telccommunicat ions c:micr's adopti1111 nr nn existing intcrconncc lion 
agrccmem bet\\ ccn illl II. EC and a non-II.EC. 

Sect•on :!5}(1) prov1dcs: 

A lot: a I exchange camcr ~h:tll make a\ :ul:~blc an} inh:rt:onnc~tllm. ~cf\ 1cc or nc:twMk demelll provided 
under a11 agr~·cm.:nt ;~pprowd under this -;cction to which i1 ~~a pany 1~1 any mhcr requesting t.:lecom­
mumc:uion~ o:arncr upon the same terms amll·ondiuon.~ as thus..: pro\ •<kd 111 the agreen1.:111 

4 7 C F.R. 51 XIJY. de:ocnhes the two lll-'tanc.:s who:rc an mcumhcnt I I ( · may ckny a rcquc~llng t:amcr the nght to 
adopt an enure dfecuve agr..:emcm .J 7 CF.R. 5 I X09({JJ pro' 1dcs "It! he obhg:11i1)n-; ot' paragrnph (a) ot' this section 
shall nOt apply when: lhC mcumbcnl I.FC prO\C~ to [ •~ ) the stah.' cOillllliSSIOil thai 

I) the costs of pro\·1ding 11 pamcular agreement to the rcqucstmg telcconununlcallons camcr arc greater 
than the COSt:-. or pnwiding it tO the telecommunications carrier that nnginally ncgoti:lled the :tgreernent. 
or 

:!) the prov1sion or a parueular ag.rcemcnt to the requcstmg earner 1:. 1101 tcch11rcally feasible." 

Unles:> an incumbem LEC can d~mon~trmc its cost~ will be greater 10 prP\' Idl' thl· agr..:cm.:nt t0 the new carrier(s}. 
or tht> agreement 1:> nOltt'Chni<.:all} fcas•bk to provide to the new t:arrit:r( ~} . th~· i n~:umht:llt I.E(' may not restrict the car­
rier's right to adnpl. 

The purpose or th..: Federal Conunun1cation ComnHsSI<m's (FCC) adop11n11 r..:q111rcmcnts ts to ensure that a LEC 
cannot discrimllwtc lllllongstthe ..::trncrs it st:r\Cs. llo\\'evcr. tho: inst:1111 ca.;c: t11gg~·rs a public policy consideration prior 
tO the applicatwn or till: FCC"s adoplloll rt:qum:lllt:lltS. Specifically. Ill till~ ..:a~c \\l' Mt: be ill)! il~kcd to c~msidcr wh.:thcr 
a Cl E:C that h:1s an out-;tandlllg balance due to i1s underlying carria :;hould hl· pnnliH~·d tn nclopt a nl'W IC A that modi­
lies its existing payment obligat ions 

Oral Ar~llllll'lll \\:l' gran~t·d in Docket t'\o 1100!\7-TP atlh..: Junc 14 . ~011 J\~cnda {'onrl·r..:m·(·( • 91 t'll there­
quc:ot for Sumnwry Final Onkr. \V~· ha't: JUrisJiclil)n pur;;u;uu w Chap1c1' I ~0 .111d lh.J . I londa ~uuutt:< and cellon 
~5:!(•) ~' l1he ·\ ct 

II. :\naly:-.1:. 

A Summary I 111al ( 11 dt·r 

Standard t•f I<~' IC\\ 

Secuon 120 5711Hht. I· S. prm'ltk' that a Summary Final Order 'hall ht: granted 11' 11 1:. dct~·rmmed from th.:: 
pkadutg~. dei>O:olll<'rh. :Ill'\\ cr.; 111 mterrogawne~. and adm1:oslons on lit.:. wgt•tha '' 11h art'ld:I\'IIS. 11' :tny. that no genu­
Ill.: ''su~ ,1, It' an~ m:ll.:n:d t':n:1 ~·\1st' and that 1h.: IlK!\ Ill!! party IS entitled a',, rll:tller nl' 1,1\\ h> the clltr') uf a final 
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,:ummar~ onk1 Nul.· .:t'i-/11() .:o-11.: 1. F .. \.C . srare,: rhat ··1 a jny pan~ ma~ 1111" e f11r ~ummar~ final order whene,·er there 
'' 110 gemnne l"lle a.; I() ,111~ lllalt"rt<ll l:tc! l"hc: nlllll(lll may be oll:Cillll!)JIIIC:d b~ 'llf'p{lfllllg aflidanl:: •• 

Th.: purpn"\" of ~ummary Judgment. nr 111 th1s proc:.:.:dmg. ~ununary linal onkr. 1s 10 :n {l id the expense and delay or 
tnal \\hen no dbpulc c:xi.,l,: conc:cming the matenal fact$. The record IS reviewed 111 the lighlmosl f:l\orable toward 
,\ I 8: I Fl<'nda. aga111s1 \\ lhllll rhe o;umnwry JUdgment '"' w he entered Ex pre'~ l'htllll! carne' a l11:avy bunkn lo pn.:::enl 
·' showing.lhallhere ,, r· IOf llll gcnuanc ISSUe a ' lo.my malenalliiCl. Sub~~·quentl). the hunkn ,haft> ((I A r&T Flor­
ad;a Ill dcntOii'lrill{' th l· fillS II) or thl' shnwing. If:\ !"&"I Florid:~ docs 1101 do ::o. Sllllllltal)' Jlldgmcnl ,, propa :llld should 
h.: anirmcd F,·.:n if the facts arc not dasputcd. a sunt mary.tudgmenlas impwper afdaflcrenl conc lusaons or inle rcnces 
can be dra" n from the fact::. Sec Trawick's Florida Prm:ucc: and Proc:..:dure. Secuon :!5-5. Summary Judgment General­
! y. llcnry P "I r:111 ack. Jr. ( ~0 I I). 

Expn:::s Phone argue~ 1hu1 the li1llowing facts ~ rc unJ isputcd :md cnti tk 11 w :adopt the IC!\ effecti ve October 20. 
2010. 

I xprcss Phone cnlcrt:d inrn n l~l·salc IC.I\ wtlh A I"& ' I Flnrrda on Octnlwr 4 , 2006. The IC1\ was filed 
for ilpproval111 Docket l'o. 06071-1-TP . 
. On October 20. 2010. Expres~ Phone faxed a letter to .\ f& I Florrda ~t:tl1ng that 11 adopted the Image 
Aeces~ ICA. 
A I &'I Flonda responded to I; 'I: press Phone: on November I. 20 I 0. daumng that rxprc~s Phone was not 

entitled Ill cxcrca'c "'opt 111 ngh1s because 1h current IC 1\ wa< '''II 111 effect 
On Ma1ch 1-1 . ~0 II . Fxpre.'s Phone notified AT&T Flonda of tts dc~lrl· w adopt the Image Acc.:~s IC A. 
On \larch 25. ~0 II. ,\ T &T Florida responded wuh [ 4 111 o la.;t o f condation.; it required be fulfilled 

bdorc tl would recogmze 1he adopuun. 
AT& I Flonda h:1~ contmued lo refuse to acknowledge l::~oprcs~ Phone\ adopuon of the Image Access 

IC.I\ 
. 1 he Image Acccs~ ICA was tiled for apprO\·nl in Docket 060319-11' . 
. On t-.1arch :!9. :!011. Exprcs:: Phone filed a ~olicc of t\dop110n of the Image Acce:::: ICA with thl$ 
Commi~::aon . 
. On Apri l 4. 20 I I, Expn;::s Phone filed lls Amended Nouc:c of Adopuon with th1s Commission. 

Ex pres:: Phone be l1 .:v~.:s there i~ no genuine issue as lo any matcrill l fact. Express Phone further bt"licvcs that it 
shou ld be nll ll\v.:d w adopt the lrn :~g.: t\ ccc:;s IC A a~ a matter of law bccau:;c AT&T Florida docs not cl;1im a statutory 
..:xccpiHlll a:; ..:'wblishcd Ill 47 C.F. R. 51 809. n5 [ xpress Phone believe.; that If .1\ I & r Flonda had timely rccogmzed 
the Image Acccs~ ad~1ptmn request. A'l & r Florid<l would no t have been able to terminate service w Express Phone. 
Thcrcf(m:. 1:xprc!':. Phnnc n:qucsts that \Ill' grana il~ Motion li1r Summary Final Ordl.'r and d irect AT&T Florida 10 im­
mcdt<llCI\ rean::tatt: .;erv1.:c l<l Lxpress l'h~>ne. 

n;'> .J' (" /· .U . .'it•t IIIJ/1 5/.8()<) pr11V1dc' l<:d1111eal k<lSihlilly and CtiSt CXCI!J'liOIIS I(H adnpliO!l. 

r· 121 
t\ l"c\: I I lunda 

/\I & I 1-llmda rcquc:.ls that we d.:ny l·.xpres:: l'ho11l'., ;'\ louon li.1r Sununar~ l"111al Order h.:c:~u:-.e th.: following fa.:ts 
arc 111 di-;put..: 

I he d!i:l"tl\"e d.m· of th~· attcmptnJ adoptHlll 
l"ltt: ,lalla- ul"alw curr.:nt ICA 
I he ldt•ntll' ,,r tlw I( . \ th:u I 'rr..:'' l'h<'n,· "~cd .. m)! tt' .lt!<•pt 
lltc :1\ <111.11'1111~ ~·f 1\·ltl'l 'C'U).!hl h> l:xprc" l'h,,n,· 
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AT& r lloridn funher orguc~ 1h:11 l:xprcss Phone's motion fails as a mnner of law because Express Phon~ ts not m 
good standing undt·r the Parties' C'<i:>ting I CA. AT&T Florida con1cnds th:u our nppro,·nl of an ICA docs not automati­
.::JIIy mean that the ICA 1:> available or appropriate for adoption. AT&'I Florida also t'lchevcs that th<.' underlying com­
plaint in Oucket No. II 0071-TP ha:- not progressed far tnough to cons1dcr :1 motion for summary final order. arguing 
that the mall<.:r IS ~till at a prehnunary stage and the panics han: not prm 1clcd 1Cst1mcu1~ or di:>C<H'ery 

AT&'I Flonda and Express Phone were opcrm1ng under an ICA "Hh a five year tc.:rm. in effect from November 
2006 umi I Nu' ember 20 I I. On March 29. 20 11. Express Phone fikd a lllllicc to adopt the lmngc Access IC\. n6 It ap­
pears that the 1mpctus for wanung to adopt the lm:~ge 1• 131 At:t:c:>s IC:\ ll- th:ll l· .. xprcss Phone bcl1evcs 11 t:ontams 
tenns that an: more advantageous. Spccilically. Exprc~s Phone's current IC,\ contain" language that n:qu1res it to pay 
both disputed and undisputed amounts for services. The Image Access agrn:m..:nl docs not ..:ontain the s11rnc provis1ons 
regarding disputt•d umoun1s. Express Phone believes thai if it is allowed to adopt 1hc lmnge Access agrc~ment. any 
debts in d1sputc may be wi thheld. AT&T Florida disagrees with t.:xprcss Phone unihuerally adopung a dilli-:rent IC A 
when I heir currt'lll IC A i~ s1ill int·fl'<:cl and Express Phone i~ in br~ach by fading to pay lhe disputed amounts. 

n6 The I mage Access IC 1\ was amended in 2009. extending thc contract term to 20 I~ . 

l'he ~tandard f(lr grantmg a summary final order is very high. Under I lorida law, "the pany movmg for summary 
JUdgment is rcqu1red to conclusively dcmOII$Irate the noncx1s1cnce of an issue of material facl, and . . every possible 
mferencc nw~l be clrawn 111 favor of 1he party agamst whom a summary JUdgmenl is sought " 1•14 1 GrN'II ''· CSX 
7i'tlll.'fWI'(CI(III/I, /II( .. 616 So. Jd ., 7-1 (F/a Is/ DCA I Y93J (cuing ll'tff, I' Smr.\, Rochuck & Co. 351 Su. ld 19 rF/a. 
1crrn. ".'\summary judgment ~hould not be granted unless the fac1s arc so crystallized that nothing remains bu! ques­
tions oflaw." ,\foore I' .\lorn,, -175 So. ld 666 rFia. /t.N15J. Cilr O/ Clermont. Florida1·. Lake Clll' L'tilllr Sen·ices. !Ju. 
760 So. lei Ill J (5th DCA 1000) 'I he purpose of a summary final order 1" to avoid the: cxpc:n~e and Jclay of trial when 
no dispute exists concerning the mat.; rial facts. Then: arc two requ1rcmcnls for a summary final order; (I) there is no 
genuine issue or material fact: nnd (2) a party is entitled to JUdgment as a maucr of law. If the record n:llects the exi~t­
encc of any issue ol' material fact. possib1lity of an issue. or even ra1s..:s the slightcsl doubt that an 1ssue might ex 1st. 
summary .JUdgmcnl 1;. improper. A lhelo ,. Sou them Bell. 6Hl So. ld 1116 (Flo .Jtll DC A I Y96J. "Even where the facls 
Me uncontro\'ertcd. tho: remedy o f summary JUdgment is not a\·ailablc 1 r ditl'crcnl 1• 15] llll'crencc:s can be reasonably 
drll\\o11 from the uncomrovened facts ." Albelo. at II :?9. 

First. Express Phone filed its interconnection agrcemem wi1h AT&T Florida on November 2. 2006, for a five yc:ar 
term. A question has been raised whether a company can adopt a new interconnection agreement for the same servict:s 
during the Iii'!: of the currem imcrconnection agreement. Both Express Phone and AT&T Florida have offered in!erpre-
1<llions oft he tt:nns and conditions oft he existing i111e rconnection agreement. Thi~ 1s a qucstilln of lirst impression be­
fore us and il 1s 1herefore in:1ppropriate to be dcall "'ith by sumtn<lr)' final (lrder. 

Second. Express Phone admils to withholding payments that ar,.: d1sputcd. AT&'I Fk1rida bclicvcs thm express 
Phone's al.'tl()llS C()n~lllute a breach ,)f !he existing I CA. and as such. l·.xpress l'hon,.:'s scr\'lce ha~ been d1sconnccted 
pur~uanltn th,.: IC'A Express Phone ha,; not com:lusivdy dernonstralt·d thai .•\ I & I Flor1da cnnnot prevail on thig issue. 
We mu~t dc~IJt• whether railun· w abide by an cxi~ting ICA render~ a Clllllpany unnbk ll' avad it~clf ,,rad(lpllon until 
the cXI,tlllg contract IS made \\'hole by compan} ncll(lll. 

We ha\1.' rccogmzcd that Jl•lll~~ (l'llsidcrauon" ~hnuld [ •1 61 be taken 1ntu a.:tlHJIIIIII ruling on a motiOn for 
summa~ tinul order. n7 Hccau'l' w1· ha,·e a duty w regulate an thl' pub he uucr,·,t. the nghls or no1 only the partie~ mu,.t 
h.- cun~1tkn:d hul abu the IWtt·nual•mpact to other" and 1hc decJ:.Jon cannm b,• matk 111 a vacuum. Poh.:~ .:ons•dcra­
ll0ns mu't he taken 11110 accoum 111 grantmg a ~umma~· JUdgmcm nR 

n7 Order ~o PS( -9X-1 , _IR-PC0-\\'~.1~:-ucd Nnvcmhcr 20. III'JR. 111 I>ock\'1 No.; 9706)7-WS and 
9R0::!61 WS. In Re. i\pplicauon for Cenilicalc" to Operate a Wat<.'r .md Wastewater Uuluy in Charlotte and 
Desoto ('ountics by l.nkc Sut.v Utililie~. Inc .. and In Re: Applicatwn for Amcndml.'nl of'l'endiccncs Nos. 570-W 
and 4<1(! .<.; ,-,,Add 1 <'rrlt<'fY 111 Charlouc Counly by Flond:l \\'mer Sl'f\'1<'1.'' Corporation. 
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nS I'._('.0 -- 100~-1' \.\- rl. 1 <~ued 11.:..-~·rnh~-r. 19. ~oo- 111 1>1•c:kct " " o-01 ~o-11 . In r~ l'c:uuon fi•r rehd 
lr<•m c:arna-nf-la,t-r,·,ort tl'OI. Rl ,1hhgauon~ pur,uantll• Sn tum .Itt-/ o:5rt'iJiciJ. F S. for \ 'illag,c< of :\,·alon. 
l'ha.;l· II. 111 I kmandn l <'Uill). by BdiSl•uth 11-'kc:C'lmmumc:all<llt,, Inc db a A I &'I Horida. 

:\I,\;, I' l·lnnd;~ and Exprl.'~' Phone ha,·c both ofkrc:d diffe rent c:fll:c:tl\'t' d:11c:~ lor the Image Acccs.; ICr\ adopuon. 
Wnh rc~pc:ct tll the c:ffl·t:ti,·c dale. we ri nd that conn kung 1ntcrprctatwn c.\l~l~ rcgnrding the point 111 time the adoption 
was notu.:ed and that there lore. a genuine issue of material fnct cx1sts COIH.:c.:nung the c!Tc.:ctivc date of the adoption. 

DeCISIOn 

We h:t~·c: rc1Hk rc:d dcci~l''"~ pre\'IOusly nn th.: c:!Ti.·ct l\'1.' dalc <11' un adllp ti<>n: howcvcr. the ques tion,; regarding the 
stacus <'f' the l'X lSI Ill!; l!ltcrconnecuon agreement ;1 re ncw. \V c fi nd that ~l'llllmc 1ssues of matcrinl fac t c xi ,; t. There arc 
outstanding tJUI.'stio n~ 11r filet n:g.an.hng the ,;ta t us of the inu:n.:nnm;c:uon agr~cment. the cfTcctive date 111' adoption and 
wllc:thcr l :.wn:~~ Phone can adopt the Image /\ccc ~~ ICA as a matter ol' law.!\$ ;;uch. we find it appr,lpnate to deny the 
f\l<llHHl l(l r Summary l'ina l Order. 

B Adopt11•n nf'tl11: ln1.1ge At:n:s~ fCA 

I· .\prc:~s Phunc 

Exprc~~ Plwm: as~erts that a competitor's nght to adopt an C.\Jstmg l('t\ 1:; set out 10 Section 252{1) of the A..:t "hu.:h 
pro\ 1dcs 

A lo..:al exchange earner ,;hall make a\·ailahle any Interconnection . .;en icc or network clement pw\'lded 
under an agn:cmcnt appnl\ cd under Ll11s 1•1X 1 s~o.ocllon w wh1ch 11 1~ a pany to any other r<!qucsung tcl­
cc<ll11111Uillt.:all(ms earner upon the .;amc: term~ and cund1liUn~ ,,~ tho~c prov1dcd in the agreement. 

E.~prc:~s l'hlliiC argue,; that !\'(&'I Florida's rcjccllon of Ex pre~~ I' hom.:':- rcquc:ot for adoptiOn of the Image Access 
I(.'A ts contrary tn the Act. Expre,;s Phone uote~ that the two exceptiOns, found 111 Rule 5 1 R09(b){ I} and (2). tcchnical 
feasibility .md cost. have not been argued by/\ T &T Florida. Express Phone c.:t•ntcnds that we determined in Order No. 
PSC-OR·05~4 -FOF-TP. 1s:;ucd September R, 2008 {Ncxtcl Adoptilln Order) that unless one of the two e)(ceptions of 
Section 51.R09(b) is met. the adoption is val id and must be recogmzed. n9 Express Phone believes the conditions 
AT& r rlnrida nnpo~c=- 1s an anempt to usc the partie~· bill ing dispute to prohibit Express Phone from adopting the Im­
age: A~.:ccs:; ICA. niO Express Phone argues that AT&T Florida cannot deny Express Phonc's n:questto adopt a new 
IC/\ simp I ~ because lis !:UITl'lll agrcenH.:n t has not c.xpirl·d or 1s nu t ripl' lor re-negotiation. Fm;L Exprl·ss l'hnnc hcl ieves 
that Sccuon I I nf tlw ()cnaal TC'rms and ConditH'IlS o f the cum:nt 1(',1\ rc<.: IICS the provisions found in -17 U.S. C. 251 
1•1 91 (l)and-17( FR 5/ . .'IIIY. rcgardingadoptwns. 

, . 2111 

l'ur.;uant In -1- t.' S C Se( /trill .?51(1) and ·17 (' F.U. -"•'c/11111 ~I 8119, llciiSouth shall make available to 
l:xpr.:s' l'hnnc anyl.'!lllr<.: rc,alc agreement lilcd and approved pursuant to -1 i IJ S C. Scctwn :51 The 
adopted al!rc:emem shall appl~- to the ~anw statt·s a,. the J~trccment that\\ a:. adl•pted. and the 1crm <>f' thl' 
adPpted .tgrc:c:mcm ,.lwll npm~ l.ln the sarnc: date a:- ,.ct fllrth lllthl· .t~lt:cmcnt that was adopted 

n9 In rc OIICC nr adnplllll\ of' exlslln~ llltCr<.:<>nnec:li\Hl agreement between Bell South Tclec.:onllllllriiC<Itiuns. 
lm: d 1• a J\ I &T rlonJa U. b a XI &'I S(>Uthca't and Sprmt CollllllUIIIC:ation:. Compauy L111utcd Partn.:rship. 
~pnut Communtcallnn~ C1•mpany LP. ~p11111 'ipc:c:trum I I'. h~ PC'R. Inc d h a. extc:l Partner<. l)ocket ~~~ 
u-n36X- II' and In r<" 'J l'tu:e of ad,lptlonul nt~ung llllerc,,nncrllnn a~rccm~o:nt between lkllSuuth 'I clc:cummu­
lliCalllllh. ln..: db tl xr&'l l'londa d h :J ;\ r& I SllUlht'iiSl and Spnnt lOilllllUIIICalllliiS Company l.unitcd Part· 
nl·rsh1p, ~pnnt l\111111lUIIIC:atlt'ns Comp;!ll) I .fl .. Spnnt Spcc.:trulll 1 P . b) l'extd SCluth Corp. and Nextcl W~:s1 
l'orp. l>orkl't No Q71J)(ll}. I'P. Order No. l'~t'-0!(-05~4-FOI'·II' at II. aflinnc:d. BdiSouth I c:kwmmumca­
tion,, lnr \ I· lorida l'uhli.: Sl'n'll'e C,'l111111~' 1!'11. (.'a~l' l\.n ·I Oll-l'v-101 R\ \\'l'S 1s.;u.;d :\pnl 1<1. 1t)10 
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n I 0 AT&T requests that J:xpre:>s I' hone pay amounts withheld 111 d";pute. 

Express Phone argue:; that thi~ ~ection allows bpn:s$ Phones to adopt anuther agreement at any time. In addition. 
if Express Phone cannot leave its ICA for the li fe of tho.: <tgrccmcnt. Express Phone is unprotected from discrimination. 
Expn.:s:; Phone states that to acc~·pt AT&T Flonda'> ptlsiuon would be to allow AT& r Florida tt' dis~.:riminatc among 
earners. 

Exprc,;s Phone bclie,·cs thm the ~o:urrcn t IC A should not impnct Express Phone's adoption of the Image Acc.:ss ICA 
and urgucs that the Image Access IC.I\ is more favorable as it allows the CLEC to retain its funds until a disputed item 1s 
resolved. F:~ilurc to a llow the adoption allows AT&T Florida to discriminate against E.\prcss Phonc in billing mauers. 
Moreover. Express Phone asserts that it pays all undisputed bill~ and it would be in full ~.:ompliance with~~~ contractual 
obligations had AT&T f'lorida honored it:; reque~t for adoption. 

t\T&T Florida 

AT&T Florida argues the IC A is a valid and binding 'on tract and that we should r<:q um;: Express Phone to honor it 
and pay AT&T florida I • 211 a ll past due amounts. AT&T Florida furthe r asserts that Express !'hone's ability 10 pay Its 
bi lls if' questionable. 

AT&T !'= lorida contends that while Section 252(i) generally pennits a requesting c:mier to obtain an interconnec­
tion agreement wi th an incumbent local exchange carrier. by adopting another carrier's agrecment. it is not automatic 
and not without a process. AT&T f' lorida contends that the existing IC/\ is clear that Express Phone must pny all 
umounts. including "disputed" amounts prior to the next bill date. AT&T Florida reitemtes that Express Phone has failed 
to comply w11h th1s pro\'lSIOll. 

r\ T &T Florida asserts Express Phone is in material br.:ach of the Parties' JC:\ due to Express Phone's failure to pay 
amounts in dispute. AT&T Florida contends that since Express Phone has admitted that 11 has withheld payments. the 
Commission should enforce the tcm1s of the Agreement as wri tten. AT&T Florida argues that tlK· Commissi(ln found 111 
a similar d~•cket n II that AT&T Florida is entitled to prompt payrm:nt Mall bi lled amounts and to terminate services if 
,;uch amounts arc not paid. 

nil Order No. PSC-1 0-0457-PCO-TP. issued July 16,2010. Docket 100021- TP.In rc: Complaint and peti­
tion for relief against Llf't:Connex Telecom. LLC 1/kft~ Swiftcl. LLC by AcliSouth Telecommunications, Inc. 
d/b/a/ AT&T !·lorida. 

AT &1' Florida argues the contract langungc is unnmbigunus nnd the Cnmmissi0n is required by Florida Jaw to en­
force the agr~·ement. l'addock 1· /Jay Concrete /nc/11s .. !54 So.2d 313 (Fla. 2s DCA 196.'\). See abo Brooks 1·. Grecn ~93 
.\'o ]c/ 58 (F/a. 1st DCA 2008) I" It 1s established Jaw in th1~ state that a contr:Jct must b~· applied as written. absent an 
ambiguity or ~omc lcgahtv.") .\lcdiml C<'llit'r !ieoltlr Plon1· !Jrick. 57] Su.Jd 548. 55(F/a /st OCI /9Y0J (" .'\party i, 
bound by. and a court i~ powerless to re\\1'1tc. the: dear and unambiguous terms of a voluntary contract Nat'l/lc•ulth 
l .ahurattllll'., , Inc. 1·. /lailmcrr, !111 . .J4.J So .!!1 /071<. /V8() t n., .lei IJCA /')8./J " ). 

A I & I J·londa argues tha1 both puruo.::- :1rc obllgato.:d to comply "'ilh th~· ,\grecm<.:nt and L\prcss Phone may only 
terminate. modify, or m:gollatc a m:w agrc<.:ment pursuant to the terms in the I CA. n 12 In (//o/){(/ Naps. Inc 1·. Vaizon. 
3Y6 F 3d/() rlst Cir :!005! a CLI~C filed" pctiti~m J\1r arbitration pur~uant to Section 252 and the o;tcll<: commiss1nn and 
tlK· First Circuit Court of Appeals cond uded 1• 23 I tl1111 Section 2.'\2(i) doe,; not grant a CLEC the right to opt out of 
one agreem~.:nt IIllo arhHher. 

nl2 E.xprl·ss Phon~ may rcque~t termination of the :\grcemo.:nt only 1f it 1s no klllger purcha:::111g ,;erv1ces 
pursuant to the Agn:cmo:nt. No mod1 tkatinn or amendment .... ~hall h..: cffccti,·c and binding upon the partie~ 
unless it is mode in wriung and duly signed by the parties. Nt'gotiations for a new agrcemcm shall comme;:nce 
"no ~arlier tll.lll IWt' hundn·d ~cventy (::!70 day~ ... prior to the e.xpirat1on tl l'thl' 111illal ternt ~>f thc Agrcemcnt. 
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:\ r&T Flllnda abP ~llC' Ill Ord~r ~(1. f'SC-0!(.(1461l-I·OF-TP. IS~u~d .\lardt J I. 1~111(. wh..:n \\1.: Slated thatlhc :\CI 
doc~ not <tulhutt/.<: u' l<l ~:onduct an .trbllralivn 011 math:r~ ~:o' crcd 111 an agrc~mcnl and to .tiler tenn~ '' llhtn an .tpprovcd 
1K·goua1ed .tgrct·mcnl u111kr Set:ll<>rl 2521<:) . nl.l 

n 1.1 In rc: 1\:titton of Supra Tl'lccommurm:ation~ and lnfNmatinn Sy.;tems l()r gcncnc proceeding to arbi­
trate r:11es. 1crms. and condll•ons uf in tcn.:onnt:<:IWn wuh BdiSouth Td~.:~:umntuni<.:lllittns. Inc.: .. or in th.: ahema­
tin' . pcttiiOn li.)l arbitrauon 0f imcn.:<11liiCCiion. Ooo.:ke1 1'\o. <)!10 155-11' 

It IS A r& r Flond.t's (1\1Sillon tha t a llowutg E.xprc~s Phone H) :tdopt an ICA b.: fore Lhi.: company ;;un:s liS breach of 
the existing agn.:emcnt would hc- anconsistc.:lll with publ ic an lc rc~ t. lnordt.:r tn.:urc i1~ breach of the c.:xisting I CA. AT&T 
1:1urida :11gucs that E:-.pn:ss Phone should hav~: tn rem at all past dul.' anwunts pursuant to the provisions of the parties' 
I( 'A. A I & I l·londil c~•allends that 11 c h;l\ c lwld that an mloptHHt c:ua be li.'Jc~ted wh1.:11 11 as not tn the public intcre$1. 
Order No I'S('-99- 19)0-PA.\· 11'. issued September :!9. 1999. nl 4 

n 14 In rc: :-I mice by BciiSolllh Tclccommumcation~. Inc. of i!doption of an approved interconnection. un­
!Jumlluag. and acsalc agreement between 8e11South Teleeonununication~ . Inc. and AT&T Connnunacations nf 
the Southern St,llcs. Inc. by llealthcarl.' Liabiluy 1\lanagerncnt CorporataMs d h a 1-ibrc Channel Ne1works. Inc. 
and llcalth M:uwgcmcnt Systems. Inc. Dockc1 No 990959-'11' 

Anal~ sa~ 

Express Phone bche,·cs it has adtlptcd the Image Access lC:\ cllccti\'C October ~0. ~010. Express Phone sentlct­
lers ( • 251 rcgardtng adopuon of the Image !\.:ceslo IC A to AT&T J"londa but dad no1 lilc a Noucc of Adop1ion with us 
until Marc.:lt 29. 2011 t'\ '1 &T Flondn objects to the October 20. 2010 cOcctive d,ue of the alleged adoption. Express 
Phnnc als(l diJ not prt1perly adeauafy the correct Image Access IC A umil April 4. 20 I I. 

In the Ne:-c11:l Adupuon Order. we dctcrnuned that the clfccttvc date of :tn udopuon is from the;: date that the N01ice 
of 1\doption i:- filed w11h u~. Whi le.: Express Phone discussed adoption with AT&T Florida. it did not file a Nouce t1f 
Adopt tun" ath u' unlll Mardt 29. ~0 II . 

Part a t~~ arc hound hy 1hc terms and cnndi11l1ns nf Commissinn-apprnvcd agreements. Supra. Express Phone does not 
deny thai 11 ha~ wi1hheld paym..:all~ pf th..: amoun1s it.:onsaders in di~pute . t.:x prc~s Phone's fi1ilun: 10 pay disputed 
amou111s 1s an assuc that :t!Tct.: l' its ability to ac.lopt the Image Access ICA. 

r: .~pr..--~ i'ltonc was ~ucmpung 111 .:-,;~ape al.: olllstandmg obllgal ll11lS hy hrcaclung lls c~isting I C.'\ to adopt a more 
litvnrnhlc agrc{: rm:nt. h pr('ss !'hom· wa' unila1crally allcmpung 10 termanot~o: tht: ~xisting ICA Wtthout mutual agrec­
lll<'nt h~ tht.: purucs. an t.:<Hllra\Clllton nfth.: terms and nHtdllion~ ni'1he <'X l~llng IC/\ . [ "~6J The .:xisting ICA stale~ 
that pa~·mo:nt J'Pr sen u.:c~ 11111'1 be pnn:idcd. ancluding dtsputed ..:har)!~~. al 1hc billang date cstabfish~.:d by thl.' ICA n 15 
\V~.: do not hl.'la~o:\·c thnt the adop110n of 1111 ICA would curl.' past billing is.:ucs an dispulc. and di~agn:c~ w11 h bprcss 
!'hone'~ as,<·num that ,udt an adop11on would cur~.: ouhtandtng hallang <:lhhg:Haons 

nl' "t.:t.:l lllll' I -I .md I -1 .1 o i'1hc IC:\. 

\\'c mu:>l dct<'rmnt<· ''h<·thcr 1 : \prc~~ l'h•••w c<~n .u!t•pt :till'\\ I( A wh..:n 1hr:re a- .1 lll.tlcnal hreilch ui'thc cxt:Hmg 
ICt\. ;\ m<lll'rlitl bn:,tch mu'1 b,· '1fthc.: t~vc that \'.llltld dtscharg<·th< lllJurcd p.trt~ fnHII furthcrn,nlractual duly Beef~· 
!'nul Inc. v Bccl)' Kang.lntcrnatiunal. In<: .. lkrc. F\pr<·.:s Phorll' ha.: \\llhhdJ payment~ 111 da::pult.:. n.:sulung m/\Tti::T 
l'londa'.: dN: II IIIlt:CIHlll <•f E:-.pre:.~ Phonl· li.lr r:.ilurc Ill pa~ USillj.! ll'(llllll<lllllll prO\ ISlOII' PW\ adni by the I CA. 

F:-.prc~:. Ph<lllC .uguc.: lh,ll t\ I & r 1- hmda doe:: lltll<1bJCCillll tht: ba::r:- (l ( the [\H) .1\illlabk C.::\Cl'PII<IIlS Ill./, CF.R 
.\••< 111111 i I N!IV(hJI 11 mad (2). lad nf 1· 271 le<:hnat.:a l f.:a~ahtli ty or !!reat<:r ..:o~t:. l<l s~n·c adopung p:tny. Wt.: lind thai 
ba,cd Pnthl· ract~ and <.:tr..:um~w n c~::: in the Ne:-.tel ,\doption Ordca. we I(1U at tllh:ttlcdlllie:tl f.:asibil11y and 1hc C{>St 1o 
".:r\'l' an adoplllll,! pa11~ 1~cre the onl~ tW<l n.:cpli<ul:. 110\IC\t'r.th<· can.:um, lanc.:..:s uttlu, cas~: uaffcr. a~ by !:.,pres~ 
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Plwm:·~ own atlmi~s1on. 11 did not pay disputed amuunts pursu:uu 111 tenn~ nnd Clllldiuon~ nr the existing IC /\ nl6 For 
rxprcs~ Pholll' 10 bendit while not m good standing of~~~ e.\"llng 1('/\ ~~ mconsi::tent w11h sound puhhc p(lhcy and 
Ulll'!> not prt)ll\lliC crr,·cti \ c bu~tllCS~ pral·ticcs Ill the -<late or Flonda. 

n16 ,\I & I' argue.; that Ill addllll>n t<> thc.;,· cxccption~. an ll',\':- ll'rm.; and Cl>nduion~ may als(> sen•c as a 
ltmllallllll w a rclju.:,;ung carri.:r' , right 10 adopt. Tlus is.;ue ha~ IIlli hc,•n pre\ 1ou.;ly Jddrc,sed by tht: Comm.-. 
:-lOll 

If Express Phone were in good standing 111 its existing I CA. the adoptmn may he ciTecli\'C frnm the <1<11..: of the No­
tic~.: tiled with us. prnvidmg that thl:rc 1s not a finding nr [ • 211 I u lnck of technical l'cas1bil ity or greater costs to serve. 
llowcvcr. we do not find that the tt:rms and condi1i0ns of the Image t\cce~s IC A woultlmodify nnything that occurred 
during the previous ICA. inc luding outstanding bill ing. Unless Express Phone is in !;(OlHI standing with the l'xisting IC:A. 
we lind that AT&T Florida docs not have to ~nter inlll a nc::w IC,'\ ;wd I:.\ press Phunc's adt>ption of' the Image Access 
IC.t\ 1s dcnil·d 

('. l' ronll>llllllal Cn.:thts 

Expr..:.;s l'hnnc 

r: ,pre~~ Phon.- a''crt.; that there is an ongoing hilling lhspute with ·\ T & T Flondn 1nvc• lvmg promot1nnill credit~ 
Exprl'SS Phone 'lilies thnt 11 ha:- a pa:-1 due balance and was notified that 'erviccs would h\' suspended 1f S 1.268.490 
\\ere not pmd by March 14. 20 I I. lor s~:rv1ces prlWidt:d 111 Flonda. and that all service~ would be terminated if past due 
balances were not paid by March 29. 20 II . n 17 MmeO\'Cr. Express Phone contends that /\ T & T Flonda's threat to dis­
contmue service and d1sconncc1 its re.o;alc serv1ce 1s unlawful and anticompclltivc. n 18 

nl7 Rcv1sed Nouc,: o f Suspension and 'J cmlmauon lcucr dated FcbnHl!)' 23. 20 II hstcd a~ Auachment .-\to 
the l'omplamt. 

nl ~ t\ T& r disconnected service to F.xpn:ss Phone on March 30. 20 II. 

F xprc~s l'h(>nc n:cogmzcs that the: IC A n 1 Q between AT&T Flonda and Express l'hnnc stales 111 Sect 1011 I .4 that 
"h:pres~ l'hnrw shall make payml' nt 111 llciiSouth for all -'l'f\'iccs h1llcd Inc lud ing disputl'd nmounts." Section 1.4 .1 of 
thr ICA slntcs "Payment to r scn·ices provided by BciiSouth. includ1ng disputed charges. rs due on or hcfore the next 
bill date." 1-.xprcss Phone understands thnt under the currcn1 IC'A it 1s rt!quircd 10 pay ((lr all scrvic.:~.:s billed including 
di<putcd iiiii(>Unt~. li ll\I'C\Cr. l : .~pr,•s,, Phon<: asserls thac it pay~ all uudi~putcd bill' antlu would b,· 111 full complrant·l' 
w11h us Cl)lltra..:tual nbllgnuon.; had :\ I,~,: I Honda ln,nurcd ns Iii\\ ful rcque'c lt)r ,ltlnpt~<>n 

t\ r&·l l'll•rtda '!ale~ that tlrt: Commission appnn..:d the IC'1\ h,·t\\n•n XI & I' Flond.1 and Express l'ht•nc. AT&T 
I lunda argue' thl· IC·\ 1~ il valtd nnd hmdmg t •~O I contrac.:c and that \lC ,.hould rcqu1re l.xprcs' Phone!(> honor 11 and 
pay.'\ I &' I I londa all pa,.1 dul..' .lllltl\11\ls bt·c.:au~e wh~.:n thcy t'lliC1cd in111 the ngrcemcnt. 1· . .\pres:. I' hone :tgrcccl to pay 
A I & I r l<•nda l(,r all -cf\'!CCS hilled lllcludmg disputed amount~ (111 11f h<.'lilre thl' Ill.' XI hill date. 
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Without addtllonal evtdencc bcyt,nd Expr..:~s Plwne's llllt i<tl pet ition and AT&T Florida's response, there i:; insuffi­
cient information lo r us to render .1 dcc t ~Jon rcgarchng pronlolll'llal credi t,;. 1:x1.>n.:ss Phone c;mnot \\'ithlwld disputed 
amounts from AT&T Flltridn. 

The part ies' conduct is gm·crncd by an ICt\ wi th clear terms. The 1cnns and l:Ondit ion~ of the Panics' ICA arc dear 
and unambiguous. Sp.:c ifical ly. that Express Phone shall make payments for al l scn·tces billed including disputed 
amounts. Furthermore. we already rult:d in Ltf'e(unm:x. with identical langua).!e in the IC:A. tha t the billed party i;; re­
quired to pay all sums billed. tnt:l ud111g disputed amounts. pursuam wthc terms and condit ions in the !CA. E:<pn:ss 
Phone mu~t pay all disputed amounts. Disput.: of promotion credits. doe.~ nP! a lfcct the billing time frame or paymem 
obligations c:stabltshcu by th,· !CA. AT&T Flortda ts cmitlcd un(kr the I *3 I ) clear 1cm1~ of the lCt\ \ t) prompt pay­
mc:nl of' all sums bilkd: and 111 the abs.::nc:c of such paym.::nt. is entitkd to proceed with the action:> outlined in the No­
tice or ConHncncc:mcnt ofTr,·aun.::n t; and that ,1\T&T Florida appropriatc.:ly disconnected Express Phone on March 30. 
20 11. 

Decision 

Whether Express Phouc shal l n:cci\'e th<.! requested promotional credits is a valtd question before us. However. it is 
clear that lldditional discovery and testimony arc requi red to re~olvc Docket 110071-TP. Therefore. we find an eviden­
tiary hearing sho l.l be scheduled 10 hcnr th ts mailer. 

Based on the foregoing, it is 

ORDERED by the Florida Public Service Commission thai E.xpress Phone's Motion tor Summary Final Order 111 

Docket No. 11 0087-TP ts bo:: dented. It ts further 

ORDERED that adoption of the Image 1\c.:c.:..:ss ICA is nut a\'<S ilabk to I:::< press PIH.mc because Express Phone is in 
material breach of the Parltcs' cxtsl111g ll'.'\ . It 1s rurthc:r 

OR DERED that aduiltonal discovery and tes timony is reqUired l<l resolve D11cket I I 007 1·TP and an cvadentiary 
hearing shall be set on the pmmotinnal credits. It is further 

ORDERED that those: prov1sions of this OrJer which are J$sued as proposed agency action shall become final [•32] 
and clfective upon the issuance of a Consummating Order unless an appropriate petition. in the form provided by Rule 
28-106.20 I , Florida Administrative Code, is received by the Office of Commission Clerk, 2 540 Shumard Oak Boule­
van!, Tallahassee, Florida 32399-0850. by the close of business on the date set fort h in the "Notice of Fun her Procccd­
mgs" attached hereto. It is further 

ORDERED thllt any protest to the nctit>n proposed herein shnll specify the docket to which the protest applies. It is 
further 

ORDERED !hal if a protcstlo this Order is filed. the protest shall not prevent the action proposed herein from be­
coming final with regard to the remaining docket listed in this Order. It is l'unhcr 

ORDERED that in the cv.:nl this Order becomes final, Docket No. I I OOX7-TI' shall be dosed and Docket No. 
I I 0071-TI' shall rcmilin open lor an evident iary hearing tu be conducted on Lhe promotwnal credits. 

Uy ORDER oi' thc Florida f'ubli<.: Servi~.:c Comn1issionthis 6 th day uf' July, 20 11. 

Legal Topics: 

For related research and practice matcri;tls. set• the followi ng legal topi.;s: 
F.nergy &. Utilitks l.ilwAdmtnistrativc Pmc<.:l•dingsCicueral OvcrvicwEnergy & Util it ies LawUtilit)' C:ompall!csCon· 
tracts for Scrvtcc 
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In re: No1icc.: of ad<>plion of ex i~r ing interconnection. unbundling. rc$Oic. nnd collocallon 
agn.:~o:m.:lll bl'I\\'CCn 13cl1South Teleconunun i call<lll~. Inc. <.1 b Cl AT&T Florida clJbia 

AT&T Southcilst and Image Access. Inc. tUbl;l NcwPhonc. Inc. by Exprc:-~ !'hun..: Sl·r­
\'b:. lnc. 

DOC KET NO. II OOR7-TP: ORDER NO. PSC- 12-0390-f.OF-TP 

Flcmcla Public Scrvic~: Conuuis~ion 

J0/2 Flu. PUC 1./:".Y/S 374 

12 FPSC 7:236 

July JO. 2012. !~sued 

Page 

P.<\ ' EL: [•I] The following Commissioners panicipated in the dl~pOSiliOn or tlus maucr; RONALD A. BRISE. 
t 'ha1rman: LISA POLAK EDGAR: ART GRAHAM; EDUARDO E. BALBI$; JULIC I. OROW 

Ol'l i'I ION: rJNAL ORDF.R 0 NOTICE OF ADOPTION 

OY TilE COMMISSION: 

I. Ca:-c Oackground 

Exprcss Phone Service. Inc. (Express Phone) is a Competitive Locrll Fxdwnge Company (CLEC) ccrli fi ed since 
:woo 10 provide rcsak ~en ices in Floriua. In ~006 . Bell South Telecommunications. Inc. d1b/a AT&T Florida dfb/a 
AT&T Southeast (A 1'& I Flonda) and Express Phone negotiated and executed a binding resale: agrc~mr.:nt (2006 IC A) 
n I Express Phone is currentl y not providing resa le services in Floncln. n2 

n I Docket No. 0607 I 4 -TP - Rt:quest for approval of resale agreement between Bel iSouth Tekcommunica­
llons, Inc. and t:xprcss Phone Srrviee, Inc. 

n2 A~ or March 3 1. 20 I I. t\T&T Florida ceased providing services to 1-:xpres~ Phone. 

On March ~9 . .:!0 II. Exrm·ss Phnnr.: lllcd a Nor icc of Adopriunthar 11 wa~ adopung a different Interconnection 
agrt•cmcnt. IIIIlS cnurcry. hcl\\'c.:<:n !\I &T [• 2J FlonJa and 1111111!-C J\Cl'C~'- Inc. db a t>.ewPhonc: (J'c" Phone: ICA). On 
that ~amc day. AT&T Fklrida lilc.:d a lcucr and non-c,mscntrn rhe adopruHI ofrhc: C'WI'honr.: IC/1 

On ,\pril 1.:!. 2011 . bprc~., Plwnc filed a Motion 10r Sum1113T) l"uml Order Th1:- Cmmm:-:-lllll dr.:mcd the Monon 10 
J>rnpo,ed :\gen..:y .-\<:rion Order Nt>. PSC-11-0291-PAA-TP (P:\A Order). '~'ued Jul~ 6. ~01 I On Jut) "27. ::!011. Ex· 
press Phnne prorc~ted the pnrtit>n:- nr the P AA Order "h1ch relate w 11:- .tdnpuon of rhe Ne" Phon~: IC :\ and requested a 
lc>rmal procced1ng 

.'\n Order Lstabhslun!:! l'ror.:cdurc. Order PSC- 12-00.31-I'CO-TP, wa' 1ssucd on January 1 1>. 2012. and rnodifird by 
Ordl'l No, PSC- 12-005~-PCO-TJ> and PSC-12-0130-PCO-TP.Issucd on February 10. 201:!. and /\larch 20. :!01~. re­
~pccll\'cly On \.lay I . :!0 I:! .. m Admm1~1ratiw I karing "a' h.:Jd 

!11t' Adoptum ?roc"·" 
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l'ur,u;ml Ill ·I" l .\ ( ~ _, 5:! 0f 1he 'I elcc:nnunum..::llton~ . \1:1 of I tit)(, ( . \c.: I) . . 1 ll'i<·conmmmcilltt>n' c:arn~r ha:: llm:.-e 
m~tht•ds tn .:ntl' r 1nh• an llltc:rc:~'nr!c:<·twn agreement'' 11h .111 ln<umlwnt l t>c:.tll \dt.mgt• ( 'ompan} (II I CJ 1 he: lirst 
nwthod d~sc:rlb<'Utll ~ 252la). b negollatitlll . .tnJ the se.:t•nd. 111 ~ 252(h). '' .:t>mpubt>r> cJrbitrallt>n In the altematl\c:. 
ht''' ' ' <'r. 1 ·~ I 111 h.·u uf ~ ~52ta) and (b). a t~kconunun1<.:athllh earner ma~ adopt an ex1"11ng tnten:tmne.:t~t•n agree­
ment pur~uanttn ~ :!52(r) Dc:p<·nd•ng on1b ~pc:..:di<· bu,•nc:~., r111•Jd . anlntc:l<'>t<.:d c:arnc:r ma~ dt<'l'"' t<> ati,>JH an c:">l· 
mg 1ntcrc:nnnec:tmn .JgrceJil<'llt on fill-'' ith the CnmmJSSI011. and 11111,1 ,,dt•pt :Ill l,·nn,; and C:tlndn•ons 111eludcd '' itlnn 
that lntc:rc:tliiiiCC:Ilt• ll agr<.:<'lllt:nt. 

Sct:llllll 252( 1) g\1\'C:rns a tdeconmlun•c:<lliolls earner's adopuon ol' an .:x1stmg lntc:rconnt·c:uon agr..:cmcnt between 
anii.I~C a11d a llt•u-11 IT. '><a:uon ::!.'i:!( iJ pr<•,·ides: 

,\ localt·.xc:hangt• t'aiTic:r shallnwk~ available any intc reonnct:IIOII. s<·r,·ice or network clement prov1ded 
under ;m agreemt'lll approved under 1 hi~ ~cction to \l hich it i~ :1 pa11y l<l any other requesting tclccom­
mu ni~:ations ran·icr upon the sam.: terms and CtHlditions as those pnwidcd in the agreement. 

1'1..: purp(>~c <>f' th.: J·l'C's adoplion requlrt:Jllent,: is lo ensure that an II 1:c canntll di~c:riminale arnong the carriers it 
serves 

'111<' .·1 7i& 7' Floritl!ll!:\·pn•' 1 Plume 201)() ICI 

'I he panic.; a)!r<·cd that the ~006 IC:\ wt•uld hcgrn on :-Jo, ember J. ~006 and C\plrc on Ntwember 2. 20 I I. Section 
2 I olthe I C:lllb .md ( ondruons of the 20061C:\ state~ in part "[ljhc 1n1llaltl'llll of'thr~ .-\g.r~c:mcnt 1•-1 J -,hall be li1·c 
(51 year~. hcg.rnmng Pn the dTcctl\ e dille. " \\ lueh was agreed upon b~ till· part!<'' to l:>c thrrty (JO) da1·s after the date of 
the l:ht 'rgnaturt· nl'I.'Utmg the agreement. S.:.:uon 2 .< . 1 of the Tem1' and Cundrllono; sets forth the t:(lllUIIIOn~ necessary 
for c:arly 1anunat1on ol thc 200() IC,\. and .;tate~ 111 part: 

l: 'JHC" l'htllll' may rcquc~t ternunallon or this J\grct·ment only I r II ·~ no Iunger purehasmg ser.·ICCS 
pur,uant tn 1111~ J\grcrmcnt 

' I Ills language. alc>ng w11h the dear language 111 Sccuon 12.2 rcgardmg mt>thlk.lllt'n of the agreement. pro\ ides il piHh 
{(,r E.\prcs~ f>lwnc w ncgn11atc an amendment pamit11ng early tcrnlllliltwn. Sl!t:llllll 12.2 reads: 

Nonlntlili,·alltln. amendment. suppkmt·nl In, or warver nl' lhl' /\grl!~:nH'nt nr uny of' it:: provisions shall 
l>t•l'fli.:~ tl '''' ;u1u hmcling upon the i'anics unh.:ss 11 is matk in" 1'11111!( and duly signed by the parties. 

We: """" Jllll>dl<'l II 111 pur~uanl ((I Chapter> I ~ () illld )fl-1. l·londa Statu te:~ l F.S.l. and ~ 251( i) or the Act. 

:\ D<><.:trul<'' of I q111tabl.: R.:li.:r· 

\\\• ha\' hn:n a'krd 10 dl'ICrTillll~ 1\ hc:thl·r I· \[lft.:SS Phone·~ ;-.;,,lice t>f t\doplll>n vr . \ T& r Fllll'ida', tkmal ur thl.' 
adopunn " harrcd hy the d<•ctnne~ of cqurt:1bk rd1d. 1• 5] mt:ludlll!! lat·h··'· t:'h'PPd and w:11vcr. 

I 'pre:'' l'hunt· 

I \(lr<''~ l'lwnc ;lrl!lK'' thai "l &. r Flt•rula t::li111C'l C'bjcct Ill I· X()ll'" Ph· •rw', Jdl>piiC'Il t•f till: ewPhtHie I(:\ and bt'­
lil'\1.', 1hat an<•pt·lll '' '.d1d UfH.>n tho.: mc:un1hcnt', rc:<:cJpt ol.thl· ( ·1 I ( ·, \.ulf~c .. r ,\t.Jupllllll . [:,p•c» Phone'< ba"'' for 
tfl,,lgrc•••n~ \\ uh \It\. I llt>mJa\ rdu:<.tl1s th,· d<•.:tnn.· of undcan h.111d' I ~pre" l'hl'll<' a''cn.; that \\'hen a p:~ny ha~ 
'11>latet.l a rc:stn~tu•n \lh11.h 11110\\ <c.:ks to cnti.•rn:. the cnfon:cmc:lll o( ,u.-h rc:•Mil'!lonrs pn•lubncd ur delllet.l. nJ 



Case 9:13-cv-80766-DMM Document 28-4 Entered on FLSD Docket 02/11/2014 Page 14 of 27 

~01~ !-Ia. PUC II· XIS .n-1. • 

Lxp~t·,.,. J'll(lnc argue' tlt.u,\ I & I t'lnmla'~ prtwr~ron of the :?(J06 IC':\ "' :1 ".;ran<.lard" comract during their initial 
drscussion.; rllu.;tratnl a r:uhrr•· In pro1 rd,· all np11ons during drs.;u,~ro'" ami tlwrt·linc 110" dr,.crmrinmory by it> Jar lure 
to be consi,.tclll 11 llh olli:ring,. h' nthcr Cl fCs. t-lMenwr. Express I' hone contend,. th.ll :\'f &T Flonda's failure to deal 
rn ~ond farrh rhrnugh the lrtc nf rh.- IC\ and unreasonable [ • 6J dcln~· lt>II,Jrd ;rckntH\Ie<.lgrng thl' adop11on of the :-lew­
Phon..: ICA bar" an> rdu,;rl fn1111 :\I&. I' Florida. 

A r& r I fonda argue.; that Fxprcss Phone IS barred from adopllng a new lllll'rconnecllon agreement by estoppel and 
ladu:s. AT&T t'l(lrida ctlllll'll<.ls that E .xprcs~ Phone had an opponunit> ru .rdoprthc NewPhonc IC/\ or to negotiate or 
arbi t ra l~: dirtcrent paymem terms li1r 11:- :?006 ICA ,,·uh AT&l Florida. Funhcrmort'. 1\T& r Flonda argues that once the 
:?006 IC:\ was srgm:d. tlw par11c..: hccnmc C<>tH r;~elua ll y hound hy its terms. n-1 AT& I Flmida argues that Inches bars a 
pan y from pur . .;urng a k ga l rrghl that it may lw 1·~ had if' it wnits !01> long Ill do:;, ,, n5 ,\ T&T Florida a rgue~ that prior 10 

>~gning the 200f• !CA. !her~· wa.~ opponun11y 10 adopr a tlifkrcnl IC:i\ or to r~<·golln tc or arbi trme dl1Tcre r11 paymelll 
terms I'M us IC,\ . AT&T Florida stresses 1ha1 1hc agreement 1s cnt'nrccnhlc and hrndrng on both panics. ewn rf a prm·r­
sil>n is rcrcci\'cd wlw harsh M clisnd ,·amagcnu~ w one pan y. 

n-1 Se1' ,\/c•t/ic ctl <.:1r I !t·lllth I'ICIII ,., Bnck. 5 -:; S<1 :!d 5.J8. 551 t/'111 . I,, /)( ..1 IIJYfJJ 1. I petri\ ;,, /mum/ hy. 
wultt , ·ourl '' JIIII>'CI h·~, 111 l'<'llTI/c ' 1/w clear tmcl cmamhtgllt/11\ lt' l'lll.\ oju •·olcmwn ('011/rac 1 ") 

n5 !)cc generally . .15 I Ia. Jur. :!d Lrnutattorb and Lache~* 115. 

1\ l'& I Florrdn contends that l'quitahlc estoppel results from the "voluntary conduct ot' a party" nnd "absolutely pre­
clude! s [" the party f'rurn as~crung rights which rt might otherwise haw had n6 AT&T rtorrda drsagrel!s that Express 
Phone l:rckt•d tlw n.:~mr rcc:s ''' nc.:golmlc and argues th;tl negottaung rn good fallh for an llllcrconnection agreement 
would 1101 hnvc.: created an undue: ccllnnnnc.: burden li•r Fxpre>'s Phone. 

n(l Still<' t'.\ rl'. Wmso11 , .. Gmy. 48 So. Jd 8./, X7-8X (Flo I Y51JJ 

AT&T Florida poulls llllllhat Express I' hone never availed itself of the established options pr<Widcd hy the 2006 
IC :\. Furthe r. ;\ T&T Floridn 11rgucs 1hn1 Ex pres~ Phone cannot suggest rhm AT&T Flmidu has the burden to make 
bus1ncss decision~ for h .prc"s Phone. ~uch a.-. 1dmt is th~ best interconnection ngrccrncnl sui ted 10 Express Phone. The 
:\ c l docs not 1111posc thil l hunkn on :\ I'&T 1*81 Florida. AT&T Florida note~ rh;ll AT&T wi111es:' Greenlaw stated "it 
i~ IIICUillbCnl upon the CI.EC' to rtk nlify what the terms and cond ir ions arc what thl'y feel'" rhe b~:sr deal.",\ I & r Hor­
lua ct>ntend!oo that 11 dnlnor ll'illl'l' 11s nght 10 d1·ny Expn:ss Phone·~ adoptronnnd thnt f:xpress l'hPne cannot simply 
.:hange it:- mind ,uld lllll larcr;rlly rrJcU 1hc ~()()fi ft'A. 

Analyo;1s 

In ~()06. l·xprcso; 1'111111.: and,\ I&: I FlonJa clllcrl·d 11110 an lntcr.:~•nnecllon agr..:c:mcm lor an llltllal term of 5 years. 
Upon the -rgnrng or an lnlcrcniiiK'Cil\l ll :Jgrccnwm. apprt\1 cu by I hi' c Olllllll""'ll. thl· nghl:- anti ohhg:lltOib or the par· 
m·, arc ~c.:l forth 111 the term~ .rnJ ClHldlll l'll~ nf till· "pc.:ilic 1nll'r<.:tJIIn<'Cit\ln :rgr~·~·mc:nt :\,a rl.',uh. the actions of the 
panrc:~ or the avnrlahrllly nf an ahcrnall\ c: 1111\.'rcunm·.- llon agreement pn,,r w llw ''!!'""!: 11f the ~006 IC A should not be 
factor.; 111 our d.:tt•nnrnallnn ••ftlll' 1 ahd11 ~ ••f:rn cldopllon. n7 

n7 :\pall~ ' ' h"und h;.. and a <=l>llrl , , plmcrk~, w rciHIIc. the: dcClr and unamht)c!UOII' tam:< 0fa 1oluma~ 
l:l'lllr:tl l \ot'l 1/.·oltltl.ahomlmt.·'· lm 1 /Jailm111. /lu . ./././ S11 .!d /IJ - ,\ /IJMI tl/u 3d DC. I /'IX·JJ. 

f qurlahlc n.:hd' ~\h.'h '"the d··~·lrrnc:' clfc,ll•ppcl. la~hc'. 1\'illlt'l and unck.ut hnrHk arc c'<\llt:t'pl~ 11htch \IC ha1C 
.:o mlll~lllcd llll Ill pr~·\ l(llh rr\1\:l.'l'dlll~'· hut ha- 1l<l1 hl.'('ll lht• ha·•~ fi'> r .t J,·,·r-tc• ll I hi~ ( 'orniii i"U'Il lllll~ ha, lh(ls~· 
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"pu\\<T' grartll'll h) ''"'"''' l'\pro.:.;sfy (lf h\ ll<'l'l',~ar:· llllphcallllll. nl< Sn (/IJI/ /(JJ /6l r s. (llll\' iiUihon:rc,; 1111:< Com­
:111>'11'11 tn 'l'l'k <'quuahh: rc:hd' 111 an :rppr<>pnal<' <'lfCUII .:ourt. no1 10 nrdcr cqullahle relief. Our ~tllhonl~. '' luk "hroad 
cnnugh Ill 1nqurn· rntn >tlllljll'llll \ e Cl'nducl. doc,: not clearly authort/C I ill' Ctllllllll:..;lon 10 1mpo~e ,·quuablc relief." n9 
Rather. 1hc rc,ohlllon••t' cquli.Jblc rchcf 1:< "rcs<'l'\l'd for agcncic-. wuh :-pi'CI!i..: 'l:ttutor:· au thorn~ ... niO ' '" thr.: Com­
llii'"Wn t' .t ·llalulor) .:r.:,tlur,·. we h,l\.: nv <'l'lllllll>ll 1.1,, lllrt:<dillil>n or rnh.:r.:rtl Pl'" l'r a:. du tit.: .:ourt~ nl I 

nli l>t'/tm111 Cc"'l' ,. ,\lam. 3-1! So .'.I 'i frJ. 5 I.' rFia fV''I 

n9 In 1'1' I'<'Wir/11 hr IT&T Ctllllllllllllc'utioll.\' n(the Snutlwm Sttl/1'.1, /11c • TCG Sowh Ffal'lrla. am/ .\4edia0-
m· Flonda /dr•c 111111111111h IIIIIJ/1\, Inc . (ur 1/ructura/ separatio11 uf IJ!'IISclllth I'C!Iecomoumicotion,, Inc illfo tll'fl 

.Ill/Ill( t H-!111/oale and ~'•'lull, lil'fttJI'fli<' ' ""-'idutrll' l. D,Jckc: t :-.l\1. 0 II)J-15- 1'1'. Ordc:r 1'\o. I'Sl'-0 1-::! I ifi-FOF-TI', 
~~~ucd , m l'lllht·r (, _ ~(II) I. rnncurrin!:! op111ron pf Chairman Ja..:l•h~. 

niO ld 

nl I In 1'1' l'c'lll/t/11 for t•rpc•t!it<'d t'll/tJIH'/1/CIII nf 111/C'rt'llllllt'l'ficlll ogrc·c•mellt witlr l'<'n:(l/1 Flondo Inc h_l' 
Tdc•tmt'l ComnumiulfiUII.\ Grtlllfl. /11c all< I TCG Suuth Flomla . Dock.:l 11 021006- II'. Order No. 
I'S( -0 I-~ 1"~1\-1·01·- II'. t~sucd lkcc:mhc:r 6. :wo~. Citing l:'mt C. ·<'ntml R,•gwllttf H'mteu·tuer 1-'aolifl('.\' Bd. ,._ Clfy 
t!/ll'c·.•t Palm U.·m h. 11511 So !cl-IIJ]. Jll-ltF/a Dllf 0 .·lpp 1<)1151. In re lmtimio11 of ~how cnll.\'1! proceedings 

agam1t TLL/;'CO C0.\/,\/1..;.\·fc:t T!O.VS C0.\/1'.-1.\T {o1 l'lolatl•m u/ Rule· .'5--1 00-1. FA C Catiliwte uf Public 
Ccrlllt'lll<'llc <' cmcl \<'c ,., 11/r /{,·,tmro·rl. I )n,·h·t :--.•o Q 1121-l:fp. ( lnlcr No I'S( -91\-000i-H>F- I P. i,;,~ned Januar:r 
~- 199h 

It t~ 1101 AT& I Flor rda's burden lo liml the best rmerconnccliun agrccrucrll lor I:.\ press Phone 1\ company scckiug 
i\11 lnten.:onnccttlln agn:.:mnll wah AT&T Flonda may tile arbi1ra11on or a cumplaull. Express Phone liulcd to avail it­
~clf of thc'e remcd1cs 1\cwrdlllgly, we lind that di~cu.;:;ions and mlcracltCli\S thai occurred prior 10 1hc s1gning of the 
2006 ICA slwllnc>l be wn:.1dcrcd. 

I h:CISit)l\ , . I ,, 

Thi~ Colll llliSStOn has nnly thos..: po11crs gran1rd by stalutc c:xpr.:~~ly or h)' n.:c.:cs~ary implicmion and does 1101 ha\'C 
aulhllrlty 10 order cqLil t.lbk rclicf. ,\.::cnrdingly. wr lind 1hr11 it i~ nol appropriate 10 make a linding thai the adoption is 
biuTcd by th.: doct r1nc~ t>f ~.·qutlab l c rdicl'. 

13. 1\doplllltl tlnLkr appli..:abl.: law~ 

We have b.:~:n a~ked 10 dcl<:rmim: II' I xprcs~ !'hone 1s pcrrntiH'd. under 1h.: apphc<~blc l11w~. lo adopt the N.:wPhnn.: 
lntcrC<lllrH:ctwn Agrt·rmcnl during the te rm c,f it~ cxi~1 rng ngrecment \\'lth AT&'I Flcmda 

I xprcs' l'hc>/11.' '''IIIC:tllb I hat tl I)> 1:1\tlllnJ til ''P' Ill to lhc l\cw!'hon<' It ·\ dunng the term nr :1 pnor llll<.:rconncctton 
agr.:crnc:n1 I 'IHC:" l'hou~.· a":-en~ thJt ~ ~:\~(ri :-cis C'U tlhc rcqu1rcmcnb fi~r an ,,cJopuon of .111 IC:\. nl::! E'<pre:<.< Phon.: 
.trgue~ that •. 1n I tl<utnhcttt I "' al I \t:hangr Cnmpan~ ( ll ECl lllU>t mah· .1111 llll<'rcunno:cuon agr.:.:m.:nt a,·;ulablc 10 .my 
rcquc.-ung. tclrn•mmum,·•HI\>tt:- .:arn,·r and that lht· II FC and lh,· t\•ttlllll"ll'll .trl' pr,Tiudcd rrom plilcing u•ndrl ron:- on 
an opl·lll 

,. , ~I 

n I:! t 11 ·\' .ttl.II'IIH~ I<' t rthcr l.:k,-,,mmum .. ·at"'n' Cama- -- ·\ '''C.: :Jl<'\Changl' camer -hallma ... availabk 
an~ trlll.'l't:t>nn .. ·tlll'll.lgrrc:m.:m ,,·.ad.lbk Jll~ lrll<'f<'<'lllll'CIIL•n. 'l'I'\ICC.l>r nel\\Ork rkml'lll pr,•1rd..:d und.:r an 
Jgrrcmcut apprnlcd uu,kr th1' , ... , tron "' ·,dudl tt ''a party to an~ oth..-r r.:quc.-ung rclc:t.:tltlltllunt.:atll~n~ .:arrtcr 
UPl'll the ,,111\t: tcnn' and Cl'lllilii<'IIS .,, till' "~' pro' rdcd rn lh<' <~t;rl'<.:lllt'r\1 
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I· \flrt·<, l'hont· argu~:> that .J- C.F R ·'' 5 l .lifJ<J ( ~ ;\I !!119) dc.;cnhl'' ,,nly tw<' tn,t.tnCl'' 11hac -1- {., S C .'' . ..'.L'!tl ,,. 
111applicabk. nl.' where an tncumb.;-nt I EC c:Jn dcmt>nstratc ~~~ CtlSts 11 til be gr<:all:r to provtde the agreemt·ntto the 
nc11 carner1s) tlr the agreement "not technically ft.•a.;ibk to provtdc ttl the m:11 carm·r(~l . I xpres:- Phone further argues 
that thc:-c 1\\() e.\I:Cplton~ do not apply tlllr did/\ r&T Florida r:use them Fxprt:s' Pht.lflC CtllllCnds AT&T Flonda. by 
lilt ling to allow the NcwPhl>nc adopt ton. discrinHn:ttl·d ;,gamst Exprc:.:. Phunc. Sudt di,crttntnattt.'n mny gr1·e a CLEC a 
compeltlll~ advant.tgc over othl·r Cl H's Fxprl";s l'hnm· states that the I edcml ( <•mntun~~.:atton t'ummrssion's (FCC) 
intent is to aH>itl a srtuation where a n.EC with h~:llcr terms in it< ttlll'rcnnncctwn agrccment will hal't: an advantage 
over o ther Cl 1'(.', wtth whom it compctcs. 

nl3 (I) where tlu: costs ur providing a particular agreement to the retJUesung H:lccommunil·ations carrier arc 
greata than the costs or pr,>l idtng 11 tn thr tclrr0ntmunicauon c:trncr that nrt):(tnally ncgotiatcd the ngrccmcnt or 
(:!) the pr,,·i,-ion of the a particular agreement to the requesting ('arricr i,; 11 o 1 ll't.:hnil'ally fcas tbility. 

Expn:,;s Phone argu.:s that AT&T Floridn dnl'S 1101 have the abil ity to do anything but pcrfonn in a way consi,;tenl 
wuh the :\ct. 1-xprc,;s I' hone nsscrts thai the Distnct Coun of Nonh Carf'ltna hdd tlt:Jt no ac11nn hy a stmc commission 
IS required and that an opt-in rs ~d f·dfcctuating. nl ~ bpress Phone :~rgui.'S that the re11sons for opting into :~noLher in­
terconnection agreement arc irrch:l'ant. Expn:s,; Phone a~serts thatthc Commission has prl·vrously held that AT&T 
Flonda could not rcfu~e to recog.ni1e an adoption. n 15 

n 14 !IC'II.':iouth 'li•lec ·rmllllltlm·aticms. lm . 1'. North Cam/mu Ufllifll'\ Commt\\UIII. J()J(J WL 5559393 (£.D . 
. \ ' C .!0 I OJ 

n 15 ,\mic<' u(adopunn o( e1i.'lllf,l! JllfCtHIIIII<'clicm a~rc·c·mc•t:t ht•t••·c•efi/1.-1/Smuh 7(•/t•c ·tmll/ltmiuuions. In< 

dth.a.·f 1'& T Florida d·b a .1/'&T Somhea.\tllml5jwilll Ct~lllll/lllll<llliml\ Ct>lllfiC/111' Ltmlled Partlll'l'.,fllp, Sprint 

Ccmlllllllllcutcoll:. Com1•11111 I. f' .. Spri11t S1wctmm l .. P, !JI' Vt'lll'l So11th Cm1• 11m/ Sc.\t<!lll'l'.>l Corp. IJocket 
No 070Jn9-TP. Order No PSC ·OR-05R4-FOF ·TP. a(/imwd. 1\ell.;outh l'ek-cnntnlltJttcatann..;. Int.: 1. Florida 
Pub he Ser\'icc Comnm:.ann. C'ast.: ~o. ~ Qt.} .,;v·I 02 RS \\'CS (1\pnl 19. 2(11 Ul 1 :-J<·xtcl Order) 

l·urthermore. bpress Phone argues that the titcl that there arc dtspules between the pnrtic-; docs not bar it from 
adopting the NcwPhonc ICA under 47 U.S. C.§ 252(t). Express Phone argues thtll th is proceeding is about adoption and 
the interprctntion of interconnection agreements. Express Phone's disputc with 1\ T &T Florida should only affect its 
adoption if' I he reh:vant sections llf tht: 1\~.:t and the FCC rules contained a rcstri~o:tion 0 11 the ability of a cu:c 10 adopt 
nn e~r~1111g tlltcreollncctmn agreement hascd on the prc~cncc of a disputl: . And since the Act and the FCC do not contain 
such a r.:strkll<'n. E:<press Phonl· ~.:<>ntc: nds it slwuld be pcnniuecl to ndopt the N~:wPhone intl·rconnectit>n agreement. 

1\ 1\~ I l·londa 

:\I & I IIM1da argue~ that wluk 111 hr~al'11 elf 11.' .:omractua l nhlt);!:llu)ll,, I \IHl'~' l'lh>ne "''c.:king to tcnmnate its 
l·urrc111 rnll'ft:tlllnl'Ctton agrel'lll<'lll ;uld adc>pl .1 thfli:r.:nt rntrr~o:c>nnct•tttlll .tgrecmcnt :\I •"- I l'll•rttla contends that bv 
:illl'lll)lltng tn.tJ,lpl J ne11 lllll'rt:llftnedron a!!rn:ntl'lll. Fxpr..:s~ l'honl· 1, 'l't:J..mg l< >uul:a" lull~ tenmnatl' '''current in­
rcn·nnne.:uc•n a::rcl'lllCfll 

.\I & I lll'rtda n"en, that .1 pan~ thal<'nter' ttlltl a n>ntmct '' b<>und h~ tlw 1• I 'I .tllllract nlo 1\ I'&T Flnnda 
lurthl'f ""l'fh th.tt th<' t'l'lllll11~""11' ha~ prC\"Iousl~ delt'rttHned that <l (.'1 H..' c:anm>t ka'l' an tlll<'rc:onnccllnn agreement 
l'Oirl~ n l - \\hill' rwt htnding to the ( 't>nttm~'tnn. t>thcr ..;tate comnH-...;ron' ha1 <' :addrl'''ed the ':une rs,;uc. linding that -1" 

( S C ~ -'5.:'(t) dt•c' nut authonl<' "H•1tlrn~ <l ~.:untr:t.:L" nl8 

nl h Mctltcal Ctr I kalth Plan. 5.:i I 

n 17 I ht.• Comm1~sion rqectcd arh1tratic>n ,,r :1 new rntcn:onnl'C:lton agreentl·nt whtlc the parttc~ operated 
undcr an l'Xt,ltng. agr..:cmcnt onthl' ha .. "s that tht• ·\t.:t doc:~ ntH allm1 the C ·nnlltll"lt>ll to alter tcml' witlun an 
apprt>ll'O negl'llUtt:d J)!rC\'111<'111. In rt' l)c•flftllll u/ Supra li h'ltlllllllllllldllloll• ,\i 1!1/<11'11111111111 !>)·,rem' {or gelll'ru 

fl! "' ,., clmx '" arhttrat. 1'11/c ' ' · lt'l'l'"· ''"" < umltllwl of 111/l'n 1111/lc '• 1/1111 1111h /{, ff.\',lllth {, ft•r 1111/lll/1111((1/ion'. Inc . 
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m 111 /Ill' alto'llltiiii'C f'• ·ttllwl tor urlmmtw/1 11(111/l'I"<.UIIII<'C //till ct,~:ro ·c lllt'lll Dm:kt·l :--:n. 9RO I 55-TP. Orda 1'\o. 
l'SL·','<-0-IoC.·IOI- rl' ! ~lard1 31. JC)CJX) 

11 I~ l'ellflull ojl'ot .rr,.,, Tt'lecumm, Jm ' "V£'c lmtlltll'\ Ru/111~ Rc•.,;~<•t IIIIC 111 Rcgh1' ICJ '"'''" fiiiii<'CIItJII 
111111 l cn:on .VI'H )or/, In< Cusc .\'u. /Jfi.('./1/.1.! ( ~ . Y (\•111111'11 I ~·h :?7. ~Uil7J. <ilolllll .\', 1/'.1. Inc ,. l'cn:un 
.\',·" /;nglancl, !1w .IIJfl F ld 16 (J,·t C1r .!(}IJ.JJ 

:\'1 & I J' l11nda <h~o.:n~ 1ha1 l :.1prc~s l'ht•nc JJI'I Illat tlv ~.:eb llllt~c '" .tdt•plwn 10 <J\'otd ~~~ t•hftgatton 10 pay a pa~t 
duc balam:<.: ·\I & I I l!lrtd~ :trgul·,; lhal lhl· Cummt~ston ha,; prCI' hlu~l~ hdd lhal 1hc ('omma~swn has lhc aulht•ri ty IO 
rcJl'\:1 an ;~doplton a~ not h.:1ng t:ons1s1em wtl h 1hc publil' i ntc re~l. ni Y Morl'll' cr. :\ T&T 1:1orida co mend,; thai 10 a llow 
lh t' adop1ion Wtluld reward bpress Phnnc for its hrcm:h and estab l i ~h I hat I hi.! terms or thc 2006 ICA wer~ 110t enforce.:· 
abk. I·IMida 1,1\\' hold,; 1hat n parly 1s bountf hy a conlracl provision. cvcn if'il is somehow pcrccivc.:d to be harsh or un­
t:•ir. n20 

n19 /11 rc· .\'ottl'c' h.t· llc-1/Sowh 11•111('011/111\. Inc. o(tulolll/1111 o/1111 oppro•·<•t! iiii<'I'COIIIICCtirm. unbundling. 
ancln·•11lc agrc·,·mc·llt bctt~·c•cn Bei/Sowh l'dccomms .. Inc 111111 .1 '/i..'l:. /' Commc 'n• ufthe Souther11 Srwc·~. /II( . by 
1/c•!dtht are Lwhditt' ,\/gmt Corp., c/J/1:a rihre ( 'lumnd ,\'c•t" (ll'b. lite 1111(/ Ilea/til Jllgmt s, ·,, . htt Dul'kcl No. 
99059· I P. Order Nt>. I'S(' -99- 1930-1' l\1\-TP (Scpl. 29. 19'J<l ). 

n~O ..tppllcu Inc ,._ .\',·u·tcLh /:.'Icc tmmc s /mlu.' . /11( Y.WI .\n .!tl I /'J.IIF!a I til)(..! }IIIIYJ 

Ftnilll} ,\ I &T l'lnml:l argm•, II IS 1101 lhc purposc or ~ 252(1) Ill itlltl\1 a carner 1\1 c' cape Jh payment ~·hligalions 
under anl'\l'ln1)! a)!r~cnlcnt and lo alkn1 thts w ot.:.:lll ''ould u..:gal,· the nprc'~ and unamh1guou~ lcrm..; of 1hc parties' 
I(.' A 

Anal~ ,Is 

l'u r< u.ull 10 ~ 252(1). an II.EC's cxt~llng int~n.:ollnt:<:tton agr..:cmcm~ mu'l he made .t\.tilabft: for adoplion by any 
requc<tmg lclt:communtt:al tons camcr. The purpr"<' or )l ~52( • ) "111 ~·nsurt: I hat all cnmpclilivc earners arc on a level 
p laymg tlcld. By gran11ng competitive cnrri.:rs the ngl11 to adop1 a competiwr·~ inlCrl'llllllt:ction agrecmcnl, Congress 
cnsur.:d 1ha1 a l.:l'111PClitii'C C(Jrrtcr \\OUid not he ablo.: to emer inl<l an lnlo:r~o:ttll ll et:llun agrcc111c111 \\tth an llf:C thai con­
tatn~u fa1 ''rabk l<:rnb and Ct)tJd tl ions no1 111ad\' a1·atlablc to i1s eompcltturs. I lowcvc.:r. 111 the.: tn~1an1 proceed mg. Exprcss 
Phone.: ha,; l'CIIIIOncd lhc rurpn~l' of;, 25:!( i). and is allcmptlng to gain a eompclltivc udl'anlagc ''"er AT&T by ~eeking 
10 adopl an inlc.:n;onnl'Ctton agrccmclll wi 1h more fa , ·orablt! payment tenns whtlc .:oncurrc ntl ~· faili ng 10 mec1 lhc pay­
ment terms of 11s C\l~llng agn:cn1l!IH. 

lit:- ulldispurcd thai Fx ptl·~~ Phone :llltf AT&T Florida multlit lly t'nlCrl·d lnt(\ the 200(• IC/\ [ +I XI Florida has 
c~tahli~lll'tf 1har once.: :1 pany .:nlcrs 11110 a ct~nlrat.:l. i1 1S hound by 1hc t:onlrat.: t. n2 I l·unher, we have dclCrrnmcd thai an 
in1c:r.:om1ecttPn agrl'l'lllcnl is a h1nding agrcc:menl n:!~ l'hc.: Unilcd ~!ale~ C'llllrl ,,f ,\ppi.!als for lhc Eigluh Cirntil con­
li rml·d 1ha1. pursuunt l<l ~ ~5~. ~talc .:ommis~1on~. such :1~ Flonda. "arl' l'l'>led 1111h lft,·tWII<:r w enl(,rce 1hc pr1H'i$ions 
uf I flo.: .tgi\'CJIICIII> (lfl~~) h:11 l' ,tpf'l'll\ ed." n:! J 

11~~ In,... /'c'/:/11111 /Ill' tlflf)/'C/I'td "' do•('//(lfl o{ llllt'/'('(1/1/lt'('//(J/11/gi'C'I'/11/'II/ "lilt c;T/;' Floncla lm Cll'fiV/'11 /t'd 
/'Ill \1/(/IJ//(1 Su 1/1111 ::5_'111 til the re~ .. c flllll/1/{11/((i/l(}ll,\ .lc Ill/ /')IJ{), "' Sf IIIII/ ( 'm/1111111!11 11/1011.\ Ctlllljltllll l.iiiiiiC'cl 
l'•ntm·n/11p tl h o .\;,-,nt. Dttcket :--;,, o- I I :'O-If'. Order'" 1''-.( -'1\-0~.' 1-1 ( )J -I 1'. i~,ucd I l'bruar~ h. I 99~. 

n1 \ lm· a ( '11lt1H'• /loarcJ,· 1-'CC. I _'0 F .It! -53 W/.1 1,\th C11 t•N -, 

I . .\Jll'l''~ l'htll!C "·'' IIIII patd ~~~ tft:;puu.:d allll'lllll-< as tcquin:d hy the l~rtll~ and t;(llld llttlllS [• 19[ tlf' 11> 2006 I CA. 
I· \ flTl''~ l'ltt•n..:\ J,tt lttl\' In t:t•ntpl~ lltlh till: lt'TJIIS olltd cnnJttJt'lh o l lh~· 20()(, IC:\ ll' cl tlla ll'rtal brcat:h or lhl' hlllding 
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agrccmt'nl I \pre,;) !'hone·~ breach 0,.11,. 2006 I(,\ render- rh.: ~Clmpany 1nch;!lhk 111 adopl rhc ~0:11 PhtlllC ll A unul 
rhc ~0061('!\',; br~.1ch 1' rcmethcd. 

t\ COIIIp;llly bound by I he ICI'Ill;< and COJldlltCln;< of liS ~tglll"O tnlt'rCOnlll"CIII\Il ,tgrt.'CI11Cill. shall lllll be allowed l(l 
adtlpt an ilhcmalil'c lnlcr.:onnecuon agrccmcnr tflhc company •~ concurn:mly brc;~dung 11~ .:xtsung imcrconncclion 
agrc..:mcnl Accordingly. In" lind 1ha1 we do nor need 10 rrach a dcci~ion on wherher rhe cw·l alk illlt'rconm:clion 
agrccm..:m ., a1 ailahle l'llr Jdt,prion b) Exprt•s,; Phone bee au~~· Fxpres~ Plwnc ~~ mu dtgtbk "' :~dop1 :t new imerconnct·­
li<'n agrc..:rncnt unit I 11 rcmnllc~ tlw breach or lis ::!006 I(' A 

A tclccnrnmunicattOib cnmpany shall no! be pemtillt'd tu adopt :tn a l t ~rnalil'c nHcrconncclitlll agrecmenr whl'n tt 
hns fn ilcd to m:ucnall)' comply wilh irs c.xis11ng IC'A. l-.xprt'ss Phone fai led to I" " d1>putcd amnunls as r~qu i rl'd by its 
cxisling llllerconnectiOil agrcemcn1 \\' ith .1\T&T Florida and thu.; >hall not he ehg1hk: tnudopr un a lh·rnall\'e lntcr-:on­
nccunn awt·cnH.:nt unri l it i~ in ..:mnpli:m.:<: 1•10 1 with the 100(, IC:\. 

l'. T..:1111S of till'((.',\ 

We Ita vc been asked 10 U<.: IC1111ine ir E.~ press Phone is pernllllt'U under thl' terms uf' I he 1111Cn.:onncction agreement 
wi th 1\T<.I(:T Horidn to adopl th..: Newl'hom: lnlcrconnection .1\grct•mcnt. 

l.xpr..:~~ l'lu>nc 

I xprc~s Phone as~crts that tts adoplton righ1s are spelh:c.l 0u1 in Secuon II ot th..: Terms and Ctltlc.llltons of the 1006 
((' •\. nnd these rights arc buurcs::ed by~ 152( i) of the Act and its implemcnring rul..: . .f 7 C. F.!? ,$ 5 UWV. Express 
Phone <.:(liiiCnd:; thai Section II of the 2006 ICJ\ overndc.~ 1he 1ermand te•nunnlionlanguagc conta1ned tn Secuon 2. 1 
oflht' ICA. 

Expre-s Phone hclic1c~ A I &T I lorida has not acted 111 g0od faith regarding crcdirs lor promotion:-.. I firs adoption 
request •~ approved. thl' terms of the NcwPhonc I( A wtll allo'~ Express Phl)lll' to wtthhold amount.; which arc tn dis­
pute. p.:nc.lmg resolution. 

l:xprcss Phone bl.'licves t\ T&T Florida's rdian..:e on 1hc term and lenmnall(111 lnnguage or rhe IC;\ tgnores its rights 
Ill adnp1 an ex1~1 ing ngn:emcnt a~ provided under fedcrnllnw. Express Phone argues rhat if rhc language of Section II 
did nnl p..:rmll l:xpn:s.; Phone 111 adopt the . ..:wPhone IC.I\. thcrc 1\\lUid be no n:a~on J•1tl to tncludc 1he language in 
till' ~006 ICt\ . 

1\ I &'I' I·IM1da 

F.xpn.:ss Phone's 2006 ICI\ specifics an in1tial li ve year term. bcgumtng on November J. 1006 and ~xpiring on No­
vember ~.10 1 1. It 1s AT&T Florida's pos itionrhat no other pnwi:;it>n in !hi.' IC/\ :a lr..: reci rhc rcnn of the ICA. and enrly 
tcnm nauon can un l ~· occur if Exprc::ss Phone \\'<Js no lnugcr pun.:ha~tng scr\'ll't's pur,uHnt "' rhc: 2006 I CA. 

1\T&: 'I Flonda argues thnt SectiC\Il I I of the I CA. a rccllill ion nr ~ 252(t). "docs nol grant ;111y rig lt ls beyond the.: 
rtgllls and ohligaltOIIS th; ll the pant ..:$ already have b} lnw." In addit lOtl. Scclloll I I i~ li mitt'd to I he adoplion or :my C ll­

ltrc re\111<' a~;recmem . and doc> not apply w tntcrconnc.:rton agreement~ such as tht• Newl'hnnc IC1\ kmphnsts adclt:d) 
.1\ I &T I· lorida also argue~ 1hat Exprc~s Phone do~:s nut have.: th,· nght undt·r li.:dcrallaw to adopt a new ICt\ whtlc tits n 
party wan ext~llng awc.:mcnl and wh1k 111 hr<'<t<"h of I hat agn.:cmcnt. A 1 & I I h>ridu he lie:,-,., "lrlhc: public imercst 
wouiJ thltlw ''' 1'\'t'd h~ allo111ng a ('f I C . .;u..h a.; E.\pr,·.;, Phon~ . to use ~'\~It) 'I' <'SC:\Pt' 1hc ,,f:lllg:lth>ns thatlho.:~ ha'c 
umkr :.m:h an .lgre,·nto.:nL" 

hnalh. ,\ 18.. I ll.mda argue~ that the ~(Jtll> IC,\ rcqutrl..'s hpr.:~~ l'lll>llt' to 1• !.: J p;l~ all :HllOIIIll' due. whclha 
rh,·~ .. r,· 111 d1.;putc m '"'' \I &T Flo11tl.l belt,·"·~ rxpr''" l'horw ., and conunue' I<' b~ tnmatcnal hrcach ofrhc con­
tr;lcl bctw,·cn 1hc patltc' lor latlmg lopay approxunatd~ S. I :'i nul lion. 

\V,· h:tll' pre' u1usly dt·ternuncd thar pantc:> are bound hy rlw r cmb and t't,ndliiOns oll'ummi:.~ton-approved 
,lgrn'llll'lll,, n..!4 I ht· lt' ntL- and Ll'llcllllon~ ' ''Ctton of l·xpre>s l'h(•ne's :!006 l('i\ tlc.trly ~tar.: lh<' agrccmc:m was ti.>r 
li\l'\51 y~ar.;: Expr~·,.; l'hnn~ was permitted w requ~~~ o.:arly tcrnunattnntf 11 wa~ IHlltmgcr nrdt•nng services: any mod-
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tficauun to the agr.:..:ruent lllu:o.t bl· mutual. Ill wnung. ami h111dmg t•n both pame:-.. ami [:,pre's Phone mu~t pa~ all 

amlluttts du..:. whcthl'r they ar~.· tn <hspuh: 01 nut Nell her the Cnnlllll:-.~1011. the FCC nm the ,·nurt$ h:l\ c addrc.;::cd the 
'peellic 1':-.Ul' of11hcthc1 a pan~''' .111 IC:\ 1- p,·rmm,·d t<• adopt an111her IC,\ llllh••lll lir~t fulfilling 1he obl1gallons <'f 
u' ,.,l,lmg It \ 

n:!-1 In rc l'l'tlllt•n<•l Supm I ekctlllHnum.::nwn~ and lnt(lml.tllt•n S~.;telll' lor g~.·ncnc prPcn·dmg tt• .trbl­
trat .. · mtl''. tenu, . .tnd C!llldllh•ll' 1•f uuan•nncctwn With lkiiSouth I dell'lllllll111l<'.lllllll'. ln..:. <>r 111 the altana -
11 "l'. pl.' IIIII 111 l'o1 ar h11rat 1011 11f mtt:rconnl'ction, Docket No. 91!0 15 '). I I' 

Withuut prior wnttcn agrt·ement to amend the 2006 I CA. Express Phone wi thhd d payments it considered tn he in 
dispute. ·1 hi.' plam lang11age 11f the res;tk agreement'' ith AT&T Flw ida requ trc:-. that ll<l}'lllt'n t for services must be pro· 
\'l licd. includlfl!_! dtsputed charges. at the billing date established by the (( /I. F."press Phone's failure to pay di~puted 
artHHints ts wntrary In the cxplrcit tenm; contained in the 2006 I CA. 

By ~l't: ~ lllg to ndnpl lhc Ncwi'hont: ICA. Expre~~ l'l!l'ne auempt~ t<l lerm•natc the 2006 ICA without mutual agrec.:­
llll'nl by the panu:.; wh1ch 1s in direct opposni<•n LO the clear 'I enn~ and Conditions of the 201)6 I CA. 

J'xprr:.;, l'hlllll' argues Lh<H :\T&'I Florida does IH>t oh.iect tn us <ldoptinn rcquc.:.;t •notificallon on the basis 0fthc two 
:J\ a liable t:\ccpuons 111 ~~I XO<i(bll I) and (21 I lased <'II the fact' :Jnd circum.;tatH.:e' in tht: N..-xtcl Order.,, .... ft,und that 
tedullcall..-a'>hdny and thl' cost to .;cn·c an ad<'Jlting party \\'ere the only two e:-.cepuons to~ 252(1) ,,fthe Act n25 
I 1<1\\evcr. the ..:ncumstance' m tlu.; case d1flcr from "1..-xtd bccau~e l:.xpre.;s Phonl' was 111 hrl'.ll:h of~~~ 2006 1<.::\ b~ 

failmg 10 pay d"puted ;tlll(IUJHS c<'IHrar~ to Secuon I -l t'f the I crms and Ct•ndllll'll' ,,f the: 21r06 IC:\ 

n25 Order Nu I'SC-IlX·05X-l-I·Or-TP. issued on September 10. 2001!. in Docket No 070J6R-TP. t>llcc of 
atl<,pt•on nf e:-.1sttng Jntl'rc:onnccuon agreement between Ue!ISouth I clecOIIllllunicatiun:-. Inc. db. a AT&T 

Southenst and Sprint Conununicmiuns Company l.tmitcd Pannershap. Spnnt Communicatio11~ Company L P .. 
Spn11t Specuum L.P .. by, PCR.Inc. d b;a Ncxtcl Partner~ . Page 7. 

b:prcs:-. !'hone arguc:o. tlwt Section 11 or Its 2006 ICi\ permit- at to adopt any l':.tltd IC,\ at any ume. and th1s pro,·l­
~•on ~wcrrrdes all ~1 1hcr tams of Lhc I CA. inc.:luding Sl.'ctaon 2, winch clllltrn l ~ the length of tht· ..:ontrac.:t and the date it 
terminates. AT&T I· lorida argul'S that thi~ c.:o nclu~ion i~ bad publit· po l i~:y and beltl·,es such a conclusion W(luld "make 
\'llldablc ,·,·.:ry ICI\ :-.1111ply at the" all '' " a t'l FC tha t doesn 't like the tt·rms 1..1f 11~ agrccm.:nt." t\ party wh1ch is in viola­
tion of an t:xis ting IC A shal l not haw the right wu<lopt another agreement unt il it has f'ulfi lkd thc obl igations o f tho.: 
e.XtStlllg ICA. 

1 hl' t.:1111:-. of 1: \fll'l''' l'lwnc's ::006 IC :\ ~pee.: 1 fy tho.: duratu1n of the ll :\. the Window of opportunu~· to ncgouatc n 
m.,,. agreement. the tc: rms under which the agrccrncnt can be rcncgotiatcu or tcrnunatcd. and payment rt:spon:.ibihtics. 
I :\jlll'" l'ht•nc h:J' nol 101lo\ll'J the tl'l'lllS nf the agr,·cm.:n t. arglllng lll,tc.:ad that rt.:).!.trdks, nr ItS standang in rclatit>n tn 
thl· al-trl'l.'llli.'IH. th~· :th!r,·,·m,·nt pnw1de' an ''PPl'rlliiiiiY to adopt another .1~1\·.:mrnt 11 11 hout the cnnserll nf :\ T & r Flon­
da 

l:.\p1e" l'ht•n~.· 1,. Ill brt•ac.:h 1•l II:- ii)!ICCIIJent wnh A r&·l I Iumia am!. hec.:au'e 1)l that lHeach. 11 'hall not he pcrlllll· 
tnl 1•:?5) w.ad,•pt th,· '(,.,, Ph,•nc :>grl'<'IIICIIt unlllthc breach' ' r,·mNh,·d \l10\11nr 1:\pre,.: l'hon.: to ad<'pl th.: ~"'-''' 

Phone agr.:ena.:nt \dille: 111 'loi,IIIOII nl'the term,. of n,; ~006 IC.\ \1\lllld he had puhhl polt~.-~ I hcrcl~•r,- ,,.e lind nap· 
propraatc that I:xprt:~~ Phone is 11\\t pcnnin..-d undl·r thl' tcmb of ns 2006 I(.,, wllh ,\I &'I l'lomla 111 .ldt'Pt the Ne\\ · 
Pllllm.' I C.\ 

I) F.ll'cctl\ ..- <.lat\' 

\\'e ha1·l' hecn a'~l'cllo de tern nne the dft:cll\l' cl;m· 11f till' adoption b) 1 ':-.prc~., l'hNlt:. llecaus,· '"' han: dcler­
llltn<·d ttl.l: 1ilc '-e"l'lll•ne :tl:!rl'l'II!CIIll> liP! J\;n l.abh.: 1\•1 <rd•'P''''fl h~ l·'l'rl·,, f'lhHll' at till' lllll\.'. \\1.' tind that:~ d.:t<:r· 
111111,111\lll o t'thl' clf..:~·tl\t: datl' 1' rn•>nt. 
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~01 2 Fla. rue t.rXIS 374. • 

Ba~cd on the torq,tomg. 11 1:. 

ORDERED by the Flonda Pubhc Sel"\ 1cc Comnu:;,ion that bprc~s !'hone 1:' not cl•g•hle ICl adopt an altcmative in­
terconnection agreement us set fonh in the body of this order. It '"fun her 

ORDERED that this docket shnll be closed after the time for filing an appe:1l ha.; run. 

By ORDER of the Florida Public Scl"\·icc Commis . .;ion th1s 30th d::~y of July. :?O 1:!. 

Lc~a l Tupks: 

For related n:sean:h and practice material~. sec the following lcgal top!cs: 
Communica11ons Law J"clcphonc Scrv•cc.~l.ocal Exchange Carrtcr~Dutics of lncumbcm Carriers & Rc::scllcrsCommun l­
calions LawTelcphonc Scrvicc~I.,IC<ll Exchange CarriersRntcs[nergy & Utili tics l.awUtility Companicsl.inbility 
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';lf'Sllc1vV 

Shp (\•p~. 2tl l.1 \\ I o' )h-JX t' D.lla.) 

(<' it.: a': ZUI J \\I. Ct:'J(o7Jil ( '\.D. Fia.) ) 

l J nu.:d St.He~ Di·an.: 1 l\lurt. 

~.D. Flnriua 

1·.'\J>RI::-.s I'I IC)NI ~I.RVICE li'\C .. Plain111T. 

1'. 

1:1 O IWlt\ Plll\1 ll' Sl RVICC COi\IJ\ t iSSION: 

Rtllla ld 1\. llris0. in his t•f'li~:ial cap:lcity a~ the 

Chairman~' l' thl..' 1' 1(>1 ida J'uhl ir s~·n ice C omm is~ ion: 

J.i,a Pul.•k l:dgar. t\n Graham. I·.Juardo E Balbi,_ anti 

Julio: I. Bltl\\11. in thl.!tr lt fli.:i.d capa.:iti.:~ <b Cummi~· 

'"'n.:r' ol th.: I lt•nda l'uhhc s,·n ic,· < -.)mmis-;11 •n: anti 

llell..;o uth ll..'kl'O tnlllunkation~. LJ .C. J b a.-\ I & I 

Stl\11 hea\1. I k li:ndan t ~. 

\Ju 1·12 n IJIJIIJ7-\-IJ' (,J{J 

Ike 1:!. :!013. 

\l .lr,ha I lkn 1\uk. Rutkdg~· l·:"enia Untlt'f\Wt't.l etc. 

I allah.'"''<.'. I I. "" Pl.tin11 1r 

" -•llu~n ( •. 1k \\ uun ~ ''" -'<' 1~ . l'lnnd;t l'uhl i..: '-;,·n i.;,· 

t 'lllll ili i''H'n. I ~tllaha :.set:. FL. \f:uwe l \ ll r,•th• 

( Jl lrdian. St11:nuw I .' 1111 \ l••lllgtllll<'l'\. i\ I & I Florida 

l.q:al. i\ 1 i:uni. Fl.. I ill' D.:li:ndant~. 

ORJ)T:R 

\I \l l~ll ' l \I I' \1 I . 'i.:niPr 111-;tnct.lutlgc 

* I llu, mau,·r 1' l•t.:l~>r,· th.: t \1ur1 t.\11 l'lainll rf, 

a pill' a) 11'<1 111 .1 dl'l'hl<•ll ,1( tfl,• r ltHid,t J'uhJ j,- -.,l'f\ Ill' 

l'<llllllll"l\111 ('' ) i'"l'") f' lii'~Ualll l\l -1- l . -., l. ~ 

:.;:1, 11lt1 I 'I''''" 1'1~<•11<' -.,,.1'\l t<'. I1K , ··1 \ rr.:" 

l'ht•ne"I.II'J'<'al, thl' ll'..,l ', ruling rhatl-\prl''' l'lh•n,· 

"·I' h •JIIhl 11~ tht: ,,·rm- "' 1h ::!11116 mh:rtnnnn:tion 

.l;~•.:t:ut,·ut '' 11h lkkntl:mr BdlSourh r...-k;;,Humurll· 

t:a'llllh. I I t'. d h .1 \I .\. I l'lnrida d 'b•a \ I •"- I 

'\outh.:.hl t .. \ I ~ I .. t. .1nu that 1: \Pft'" Phnn...- t:t1uld 

not ildtl(ll ;1 n,.,, llltl' rl·t•nn,·..:tion .tg.re.:m,·nt "hill.' 

culu.:urr,·u tl~ 111 hr,·ach ,11 11' t:\IS!Ing :tgre..:m,·nt \\ ith 

\I ,..._ I ttl~<· .. , 111.11 Ord.:r" r '' l pon ..:o n~id..:ration ,,f 
thl' i''"''' pr,·~..:nt.:d. the (. •'llrl aninn, tht: Jt:ci;.ton .,J' 

tft,· 1·1':-.t . 

I 'I . In re .\riff<'<.' 1!/ a.loptwn of e.ri.~til1g 

int<'l'l'IIJ11/et'lion, 11/lhumll111g. re.wrh•. and 

, ·nllocuttl lll ag n'<'t/11!>11 he tween !lt•I!South 

l~·l<'nlttllJtii/1/C'n.l, fnt·. d 'b.<f .-1 T ~~ T Fla. 

"" (/ I r ~~ .,. ::;o utlh!t/.1'1 It ltd Image . lcci.".\S, 

,,,. d h" .\ ·e" l'flllll<'. Inc h_,. f~\prcss /'!ton.· 

St't t'. "''' . 2012 I· Ia. I'UC I. EX IS 37-1 120 12) 

t OrJ.:1 \o I' SCI:? 0390 H ll· fl') 

I ll \1 ' 1·-< iROl :'\ll 

I h.: I dt'lllllllllunll'Jtion~ A.:t t•r' I 996 t th.: ·· ,\ct"J 

"rr.:arnl ·,, n,.,, ll'kcommun•c;Hinn~ rt:g.lm<· J.:~ig.no:.l 

ro 1;1~t..:r n•mrt:lllltlll in ll1cal tel.:plwne marl..l.'t:.. · ·· 

'", I 111•\ff/1'1 111111 I' ,/1:1/t' :'-I I l :-. 12.'. I ~-1 

-., u I''' J-i); I I d :!d 2•>1 (200-ll(quoting , . .,·i:tm 

1/./ lilt 1 /'11 1•/;, \t11 Cu/11'1/ 'llof lid 535 1 S 0.~~. 

hll<. ~ ~~ -., ,ll. 1'7'1. 1~2 I l.d.2d Xll (:?Ot12)). I h.; 

Act ll.''!lllll'' int'lllllhcnl local <.:\change <.:urri~:r~ 

t "IJ.rc, .. ,_ '"(h a~ 1\ l & I. ro ka~c unbunJkd nct-

11\li'l- ek- 1 111.'111 ~ It• l'l'lll)l\:lili\C k•cal cx<.:hangt: cankrs 

l"l' l .FC~"I. ''·' su(h ;t-; F\pr,•ss !'hone. One,· a l'LEC 

I'O.:lfiii.'~IS l\• kil~l' lll'l\11>1'1.. clo.:IIU~IIlS li lllll an 11.1:(' and 

lhl· 1<'1'111> nr their rl'lationshir are set through nqwti ­

,11 i,ut. at bitnlllt>n 1>1 adt'P ii l•ll. tht• p.1rti,., lllt:lllorioli;< 

tho,,· ll!llll\ in all inh.TCPIIIll'<.:llnll :tgrt'C'IIIl! lll (''f('A"). 

I ' . .! \\ hik "int:untlX"nt hh:al 1.!.\l.'h;lllg<· ..:ar­

' l' 'r .. " dl'lin,•d 111 the \Lt . .:- I ·' l ~ 

'' l1h. "t:<'llll'l'lilrl l' lt,.:al ,-,~hangt: carri.:r" 

" n<•l I h,· la11.:1 tt:llll j, ,~ nt'n~ '"''u" " ith 

'' h.u th.- \d rdi:r' 1<1 .h .1 ··rl'IJII<' ,ting. cirri­

'' .. S,•, , .: J- I ' t.. ~.:'ltd. 

I h,· \tt p•·rnllf, '' \. '1 I l I<• :.d .. pt .1 11 <-'-'' 'tin)! ll ·\ 

h.-tllt:t:ll .111 II I (.' .111d .tlllllhl·r (.' I 1.( St ,· ,p l '\ l. ~ 

.'' ~111 . ln111.rl l;. thr<'tl;!h th,· I ,·d··•:rll •>llll ll llni..::lli•" " 
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Slip c,,p~. ;ou \\1 h' w:-~ s t~.l> l·la.J 

(Cite as: 211 1J \\'L (,;';J(,741! (~ .D . Fla .)) 

l'(lnuni~~inn's t"l'l'C'') impl..:m~ntall•lll 111' ~ ;~_:," 

pur~uant Ill 4 ... C. I .I~ . ~ 'UW9. a Cl.l·.l' ,·oultl "pid. 

and choo:;c" i11dh idtml term,; from mho.:r IC\s ''' 

incorporah: inlt) it-. .:,i,ting agr.·cmcnt In 10Cl4. the 

I Cl' amcndcJ ~ ~ 1.8tJ<I to dimrn:llt' ··pid. anJ 

chnu~r" :urd. inst.:ad. implcl1h!nh:J an "all 11r nt\ lhing. .. 

apJ)rn:Jch. 11lm:h limih a Cl El' w aJ,1pl i11g. 1\IJI~ an 
appro' cJ IC1\ in ih l.'ll l i r ct~ . S1'1! .1 ... ( I R ~ ' I :\(J•I 

Stut.: public ,cr' 11:~ colllnl is'>illrb arc vcstcd 11·ith 

tht• ,1Uihtlri t ~ It' ;lpJII'I\1 C Ill' f'CJCCI llliCll'<HIIICCi illll 

agreements rc:lchcd b~ carricrs. Sec -1 · I .s.l ·. :~ 

2'2t il)( II. I hl· comrn i -.~ions ma~ also :trhitratc di-.­

putcs ~t11ccn the t.:arricrs ahout their interc,,nnrctitlll 

agrct:rnent~ or arbitrate the terms and rates if 1111 

agrccmcm is reached. Sec -17 li.S.t' ~ 251Chl. In thb 

11:1~. the :-.t;ucs' 1\llc 111 1,1c:tl tclcphnnc regulation i' 

pn:'l'r\eJ :111d thc puhlrc 'CI\ It:~ ClllllllliS'\i\)11' :trl' JrCt' 
hi act rn acn•rdanc,· "ith ,tate im.:rcst:-. ,,, ftulg ,,, 

th{>s.: illlet'l:'l'l arc 11111 ,,,ntrar~ ''' th<' . \~.:1 :111d 1-l < 
regulation~. s .. , . . 1; l :-- .L . ;~~ ::!' ltdll_: 1. 2~>1 . 

. I The £1'prn.\ l'luJI/c lllll!rconn<'Ciion .~grceme/11 

Pursuant h> ~ 2' 1 1aHI J of the /\ct. Express Phon~ 

and 1\ r & r ncgotia t.::d ond emercd imo an int.:rcon­

lll'l'liun agr.:cment 111 2006 (the "l' pr~·ss I' hom· 
IC:i\"). 11hid1 had an ini tialtc•·m ol'liw }.:':trs and 11a$ 

nppt\)Vcd hy th.: FI'SC in L'arl~ 2007. (R. at pp. 1'>. 

~63. 1257. 1259.1 J'hl' agn.'Cil1C11t SCI ti.1rt h th.: l t'l'l ll> 

under 11 hkh t\T & I ,,.,,uld provide whn k -;aJc -;.;:rvk~.: 

to 1: -< prc.,, l'lwnl' for rcsak Ill its retai l c.:u,tomcrs. 

( DI>CUJilelll I. p. 6. • I I. Dl>lUIIICilt 7. p. >. • l.i I I h1· 

I· ' pr.:s:-. 1'111)11..: I(.'/\ prm i(kJ. 1111<'1' aliu. th:H I· xprc·~s 

l'htllll! 11111tld "lllil~l' p:t~ men1 1c1 [:\ I & IJ li•r .111 

'cr' ICC'i bilil-d ur.:ludrng Ji~puted .lmt>unt~ ... 11r ri'l. 

tfl,c\>lllln'IH>n '' ' 11, "'" il'c:. 1 R .rt pp I~~~' llX. \I· 

t;tl'il. J. § I I I 

•::! lu :?Oil') I 'I'~'''" Ph••uo.: hcgan "lthlh>IJmr 
pa} uu:nt ,.r Ji,pull·d :u11111111h. in 'Hllatiou ,,, tho: ··p.t~ 

.md dispute" term' '' ' thc l 'prc.,:- Ph,,n,· ll \ . (Se, 

,. g . R "' pp I ::•111 1(! ) F,~Jio" ing llt'!WI i.lll•'" ' he·· 
t11ccn th1· panics in .\ugu.;t and Septc:nrh~.·r ~11 1 0 rc· 

g.arJing .ut sn.:te.t:-cJ ,~curl!~ dt'(li.'Sll 1 R. 111 pp. 

437::?..~ -131\·.:!'. 1.3'10 •)7). r.:-.pr.:,.: f>h•llle ,ctll a lener 

h> . \I & I 1111 (kh•hct 20. :?.0 10 . .;cd.ing to aJopt an 

iut.::rco11ncct11•n ugrc·.::m.::nt b.::t"<'t'll ,\I' & I and a 
tlmd-part~ Cll C. Image: :\cct'''· Inc. d 'b u 

]'.,·lll'hnlll' tlh.: "1'-clll'ht\llt: ll 'r\"J tit :tt pp. 

I IIlO Oll L I ht• ~~·" l' flilllc IC:\ corllaino.:d tl i fl~r..: tll 

p.t~ I Ill' Ill Jl'"' ssi111h. rnduding .1 "" ithho ld ,md di:;­
ptnc" c l mr~<' 1h:11 I \ f\1\'~' Phone• 'outdlllll <lht,tin (.)t!c' 

R. :r t pp. -1 .>3 . 2~ 4l-l<!) I IHH ll'i\ \\:IS lilt:d \\'ith tho: 

ll''>l in .\ pnl ~006 :mJ 1\ :l> :lf)f\1\1\c'•' h~ the I' PSC in 

Ju l ~ 2006. prior to thl' ~·"''cut ion .utd aJopti<' l1 ,lf thl' 

I \prc~sl'lllllll'll.\ . (.\'<'<' H at pp . .f21 :1J -123:2·1. ) rhc 

No:\ll'h,,nc It' ,\ '"'~ :1\':tilahk· li'r :rd.,pti\)11 at the time: 
E 'iJlrc,s l'honc: nc:gllllah.:d and ad,>pll:d its illll!rcon­

n.:ctinn ng•wm,•nt "ith A f 8.. I . 

,\1 th.: til Ill' I. 'pre,.; Jlh,1th.' -;.:nt thl! October 20. 

~o I II I.:: Her 111 '' I &. ·1 :-.cd. ing 111 adopt th,· 'c" Phont' 
ll' .\. 11 h.tu .1 pa't du,· ltalanc~ ,,f m,·r SS:'Il.OOIJ. 1111h 

nca1l.' tlmtwn montlh rl.'mainin!! unul the e:-.piration 
of the l· ,pt<''' Phone I<' I\ . (Se.· IC at pp. 605:21-22. 

6.\l!: I 15.1 1\~ its terms. the bprcs) Jlhonc ICA lim­

it.:(! nc:~n ti.llion.; Ji11 a 'ucces~nr agrcl'ml!ntto bc:ginno 

car licr than till' h~:ginning of Fdmrar) 20 I I. ( R. at pp. 

12~1J. (l:lX·II I~) On '-lO\t'lllhcr I. 2010. i\T & T 

rc'ipomkd ~~~ ll'tlcr J.::n~ ing 1: xprcs$ Phone's attempt 

It) adnpt tire rnorc In' nrah lo.: c" l'honc IC/\ and in­

tlica t.:d thai the J.xpr,·..;, l'h0ne 11.':\ ''as still in .::n<:c t 

!So•(• H :rl pp. 11117 I I Ml. Mll: I 7 t In Fdmwy 20 I I . 

1\ I & I b..:g:rn I\ \I 111:11 t:ollcclion ,ro.:uon b) sendrng. 

I \pr<'" l'hll lll' :1 hrca.:h rHllin· (we R. :11 pp. 

ll0w2X oiJi.IJ. 111 11hi.-h 1' -;pr,.,, l' l11•ne rt•sp .. >nd<.'d h~ 

it'Ht·r 111 \ larrlr 2011. ·•e.un rt·qu.:,t•ng that it b<' al­
l,llle·d I•• :sd .. pt lh.: ~c·111' he>nt· IL' ·\ . (It .11 pp. 
llo'l II-.- I 

t\t the IIIII\' I '!'~'•'" l'hnrw .;,·nl th1· \larrh ~0 11 

''''fhtlhi\ ,. kite' I ll> \I & I. 11 h;ld a p.~>l due halann· 
t>lo\a ')I 1 nllflh>n ( ,,.,. ({ .11 p Clll6::?.<1 !71 .. llld th.: 

I \ f'rt:" l'hnnc· IC: ·\ '""' p.:rnuu.:d nt:;?l'liati.•n.; f{1r .1 
'til:n·'"" .l['ll.'l'llll:nt \I ,\ I l'••nJilloln;sll~ :..:ccp!.:d 
I .\pr<.:\'> l'h<>ll<''' .Hitlf'lhlll rcque'l in \l:srch 10 f l. 
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'hp ( •'P~- ~Ill.\\\ I r,.:.~h-~X r' I> 1-l:u 

(CiH· a,; 111 13 \\ L 6:'J(i7-tl! ( ' .I>.Fia.)l 

.:onJill •ned I :till<' II!:! •thc·r thnlt: 'I c•ll I 'I''<'" l'hl' rW 

1..111 1n!! •h 111111-pa~ file' lit hrc<tc·h h~ pa~ ing all pa~l du.: 

:lllllllllll,, lllcluJill!! dhptrlcu .unounh . I R. :11 pp. 

117X 7'1. M10 I:! I X 1 I \fllc~-. l'honc likJ a 1.:.•m· 

J)lailll '' llh the· FP'.( .1k!.rrn~t ·\I ,\. r in \l:tn.:h 2011 

(R. ;ll pp. 221. 652). and likd nL•tice nn .\lan;h 2lJ. 

~0 I I. that it haJ adnptc·d thc N.:11 Phone IC ,\. l'flcct h ._. 

in l n~t.: d iatc:l.'. < R. at p. l.l 'I h.:r.:al'tc: r. r\ I' & ·1 likJ 

11 ith the• FI'SC its ohjcCll\111 and non-cnn:;c:nl 10 L:s· 

prcss Plwnl'\ nd0pti!IH ol'1h.: :\~.:11 Phunc IC!\ . 1 R. a1 p. 
6.) A lh:r 1 h.: I I'SC d..:1111.:d 1·. ~rm.::o~ Phon..:';; nnergc:nc~ 

motio11 w Jll'l'\t:lll 1\ I & I from dbctlllllc>cling ,._..1'\ in· 

pursua111 "' thc L\JfiL'~' l'honc IC:.I\. 1\ I 8 .. I dio;con­

nc·ctcd :\c'l'l ire'. ( R. :11 Jl I 111. I 

• 3 (In Apr rl I. 21111. I xprc:~~ l'horw likd 11 llh the· 

FPSt' an :llllo.:nJcd 11\llicc: or il' ;JUOJIIII\11 L' r lhL' 

Nell l'htHlo.: I CA. rdenlif~ lllg the elli:ctiiC dale or lh..: 

adnpli\111 ;1s Octohe·r 20. 20 I 0 it!. lh<· date: of liS 

t•rrglll:tl klla 10 ,., I ,\ I .;c.:king adopli<•n· r:nher than 

1h.: .\larch !9. 2011. .:flt:~1i\~ d:uc itlcntilicd in it:. 

N1'1ic:c: ul 1\duplitllllhat 'ani<.' da~ (R <II p. X I , \ I & I 

agarn d.:ni.:d 1. \pre'~ l'hltn.;'s adopll<lll r~,·quest 11111i I 

~~~ nt•n-pa~ m.:lll hrc.:aLh 11a' nrr.:d. ( R. ,,, p Jill~ l i\ I 

& I al~11 lik<.l 01 R~.· ~p~.•n'.: in Oppo~ iti1111 111 1· .. \pr~.·~~ 

l'hn11c\ :\mo.:ndcJ \111k<· <li :\J,•p11Pn ( I{ <t l p 13-1. I 

On Apr II 12. 211 I I. I \)lrc'~ Jlhonc.: likd .t ;\ h•li<>ll fin 

Summa1y Final Ord.: r. a~kinr the l;l'SC "' lind 11s 

adopt ion 1tl'lh<.: Nc:11 l'hllll<' ICt\ w:1s \'a lid and 10 ord~r 

,, I & r Ill rc:in~tal<.' 'L'I'I i•:c.: lit ;II p .11 ) ( )n .J uly(). 

20 I I. the I I'SC dc:ni..:d l .xpr.:s~ Phellll:'-: nwtion and 

:Jlh•pli<lllll l lhe \J.:11 1'hu11<.' ll'.'\ tit :11 I' 220. 1 J'hrcc: 

11cd.~ lall.'r. E\prc~' l'honc rc:quc:~l.:d a li•1mal aJ­

ruini-;lratill.' IH.:arin!_! JliiNt:llll In ll..1 '\lat. ~~ I ?0. ~n9 

aud I ~P ,-_ r.:ganlrnl' 1lw tknral ,,r 11~ .1.lopti••n ,,rthl' 

'\nd'lh•n~.· J( \ (R .• t I' ~ ;.; • 

IJ /II, /-/'\( . D<'c'"'"'' 

I he I J'S(. hc:IJ .111 1.:1 tderlliar~ hL· .1rrn;; ''" \Ia~ .1 . 

~I) J:?. dunn!! 11l11..:h 11 h<·anl 1c-:timu11~ I rom h11th par­

Ill'' and r.:c:<'ll .:<.l -l' ,.,h1h1b 1111,, 1h~.· r.:n•• J . 1 R. at pp. 

_; '- I.Jli'J 1 I h.: t<"«'ld '"'"I' 1h..11 I 'l'f<'" Pht111<' 

hL't!olll .1~1. rutn~ p:hl liliL' 01111\lllllb in 20(1- ( R. :II p. 

I 2 ,:! 1 .111.1 h~ \ l;trL h I 211 1 ~ - h.1.1 a..:cruc:d .1 I'"'' Ju<' 

h.ll;m..:.: 111 , ·,.:.:" ,, 1 S 1.-t mill ll •n 1 R :n p. 60);. 1 I he: 

IC:t:••nl :11'" llll."ludL·' 11.'\llllltlll~ !'nuu L 'i(lr<.''' l'h,lnt• 

C:\Jfl'ri "line:" l),,n \\ 1111d. 11 h1• :1gre'<'U I hat .111 illlcr­

<'\lllllCCIHHI :lk!l<.'L'ITIL'Ill "a h111J111!! c,•nlr:lC:l. r R. Jt pp. 

' ·1.3 .J.J .) 

On .l ui ~ .HI. 2012. the I'PSC b~u..:d ib Final OrJ~:r 

1111 1 ·,\prc~s l'h,ln.:·~ N1)1il.:.: nf t\d~•p t io n . The: FPSC 

l(>und th ~ l I ~pre:.;:; Plmnl' \\'<I' bnn11d by l h~: 200(1 ll'A 

i1 ~111c r cd 11 ith ' ' I & I and I hal l·.xprl'SS Pht•nc 11as in 

··m;Hcrial IHl'al'h .. o l' 1h.: 1(.'/\ h~ 1:1i ling 1<1 pay " II> 

di-;pull'U ;Hnt•unl~ a~ r\!quin:d h~ lht: terms and <:t)nJi­

ti<•rt' ltht:l<'oll" ( R <II I ~7 :'-.l t\JJiti.,nall~. 1h.: FPSC 

li •uml1ha1 I \)11\''' I'IH•rw·~ lllalcri.ll brt:ach "rcnJerl,;d 

111 lllcligihk ht adopl" 1111.· l\c:11 l'h••nc ICr\ C••r an~ 

1>1her IC \ > 11111il11-; ··hr,·ach 111,1'1 r.:mc<.l1cd ... 1/c/. l l'h,; 

I· I'<;C rc;rs,>ncd lha! .t "eomp;ul~ btHrnJ b~ lh<· lcnn, 

ami condiiH'n' ol il~ ,1gncd rrliCfl'l'lllh!Ction :~g.rct•mcnl 

'hall fltl l ht• all<'"l'd Ill aJopt an ahc:rnalilc inl.:rcon· 

nc:clil)n ,ll!IC:CiliCill ri' lhc: o.:ompan~ is et1111."llrrcllll~ 

h1..:at:lung 11~ ..:\1-.llng inlcn:ollnctli<'n agrc:cm<'lll ·· 

(!d.) 1:\pr..-~' Phone: 1111\1 )t:cb r..:1 i..:11 11f 1h.: FP$(", 

I 111,11 Ordc:r :\II parll.:~ ha1 e likd brid~ and on S.:p­

lc:mlwr I I. 10 l .i ch~.· Cou11 hdd 1•1 al ;trgumcms. 111 

11 ltid1 all pani..:' parllcip:llc:J. 

II. S'l 1\ND/\RD 0 1: R I ~V I E \\' 

l·cJ c:ral d iq ri<:t C:< HlrlS ha1..: .: \ t:lus i' c :JJliX: II all' 

.iurisdiclk'n 1\• r<.' l ic11 delcrmimll i,,ns math: l11 tlw 

'l:IIC publir o;cr\·icc ~onllliiS:oi(ln::. Se<' .J 'i I !'-> .(.' ~ 

2'21eHhl lh nort• rl'l i.:11 aprlic·o; il' a Slate: comm i'­

'lnn·~ inlc·rpn.:l.llillll 111' the: n1e.111111g aut! niiJH' rl ,,f thL' 

\rl. 11 hi k lh,· arhi1ra1 ~ .111d capricious ~tandartl ui' 

IL'I IC:\\ •l )l(lltl·' I<' .1 ,l,lll' l'l'llllli"111n\ .lJlJ'IiL,llll•n <II 

fh.. \ ~1 \,, li l /4 , "'~ '' 'ti ,._, ., 1 l!t ,'/ ',ultill 

''" 12X(l 

1 '\ I> I Ia 1 llllfl 1 lurlhnllh>rc. lo lh<' 1.'\ICnt th.: lTC 

ha' I>>Ul'll ,111 IIIIC:IJ'r<.·IIH' J<''-"ion llltplcm<'llling !he 

\t'l. 1hc I ( I ·, <kl'''"11' a- .:niHinl In "C/r,· •T<>II Jc.:f­

,, ,.,,.< .. \\ 111, h I' IL\111' th I! lh<' dc:\'i,l llf I' "!,!1\c'll <.:••11 · 

··,, 11·1~ "···'II 11nk" Ill "' .u ltr'l.lr-' . .:at•nu· "'· "I 
rll,tllllc·,:l~ •••llif, lll '' lh.: ,t;tllltc· ·· Clrl'l'f'U/1 I S.l, l11c 

'2111-ll h<ll lhtllll~,·llfl'l'' '\n( ' l :lllllh•(Jrt~' I '-;~11 • 1 \\t'l!.., . 
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Slip Cop~. ~013 \\I r,~.lCl7-lX (\:.D I Ia 1 

(Cite a~: 2UIJ \\ L C•SJC,7-ll! (~.D. Fia.)) 

, . \at ural N,'WIIrce., f>, f,·/1.\t! < 'utmcil Inc.. 46- l .S. 

S.'\7. 8-l-l. 10-l S.l'l. 1'778. XI L.l:d .~d 69-l I (<J84). ll'c 

aim. I 7 <~ I Corp. ''· hm·a I 'tilt/t('S 11d .. 525 U.S. 366. 
:>8-l-87. 119 S.Ct. 7~1. 1~2 I..I:I.Ud S3~ {1<)91)) tap­

pi~ ing Chl!t•rmtl\1 II..<.. tru~·rpr<:t.tt i• •n' ,, ,- th~· \lll. 

Ill. I>ISl'lJSSI\lN 

*-I l: xpres$ l'hnne .trgul·~ that the FI'SC's deh:r­

minnti\lll that :1 CI.I: C nw~t l:\1mpJ, "ith a dis.:r imi­

n:Hor) term in its JC;\ hcl(lrc it ma~ rcmcl.ly that di~­

rriminatinn h~ ad\lp tint! a fll•'rc hendki:sl 1(' ,\ is 

contrar~ to ~ ~:' :!( i 1 anl.l ~ ~ U\t)•l. (f)nc. 21 at pp. 

11 - 17. ) In additi(HI. F\ptc'' Phnne u>llll'lllb that thc 

FI'SC'<; ruling thji a Cl 1:C ma~ thll :1dnp1 a more 

prctcr:lhle ICt\ unk~' it lir-a complil"' "ith discrimi­

nator~ term~ in liS l' .\l~ting It'.\ i~ arhi1rar~ and ca­

pricious. (D\IC 21 at pp. 18 -21.1 .. \I & I and the 

f.PSC rounter that I(' A, an: hinding agrel·mcnts and a 

breachmg p:u1~ ma~ '"'i unil:u.:r:~ll~ adt>pt :mother 

ICA until it rurcs ih hre:~ch ni' th~: c\i~ting IC'r\. 

Woes. 22 & 23.) 

:1. Discrimmatory 7 erm m l~rpres., l'hmw I C. I 
Cxprcs~ l'horw·~ po,itiun is predicm~:d on the no­

tion that the "p:l) and disputt•" pnll i\iOn or its IC/\ is 

disct iminatot~ pur~twnt tn ~ ~ '2tll. a~ ~:omp;rrctl t\' 

the "" ithh0ld :1nd dr>pute" pt'<H to'ton ni' the 

~e11 Phnne I C.·\ . ( Dor. ~ 1.) In :tr!,!uin!! that the latter 

IC t\ is mMl' liti'Orahk. t;"prc's l'h,,n..- poims t•ut 1hnt 

it bat n di~ t inct di,aJ, .utla~l' :l!:(ain~t it~ cornpetitt•r~ 

\\'IW. like , ~-,, ·Phon.:. ,11\' able to "ithhold Ji,putd 

amounts until tla: it t\.',<llutil•ll. (hi at I·L 1i .) E\pre~~ 

l'honc argu.:.; th:u th~· "pa~ anJ Jt.;puh: .. pro1 i~iun 

a<::tl6 an itH:cntill' lot ·\I & I ht "'crhill it. "hilc 

the "withhtt ld ;tnJ Jt,lltrte' pro' ,_;,,II cr~:atc.; an til· 

.:elllhcfM \I & lt•' ' ' "fl.. \\ithN<'I<I'IIIIIll't\lf<>llhc 

.111~ <lltht.rndtng dhllltt<'' (!d. .11 I~ ) I 'llr''" t'h.uw 

.tho as~cn' th,u th~·,;l· m.-,·ntl\ e ... ,rr..- n•H ;pl·.:ulati' •• 

hccau.;c "lwn :\I ,( I h.td a htlhng di~pllll' '"ih 

'I.'" Phone. \I & I nq!,•ti;tt<·d and ll':llhcd .r~rl·.:· 

0\Cilt \\ llh ,1:\\ l'lh11\l' nut rd'll,l'd t•• d,, th<' ,:tllll' \\ rth 

I·'P~'' Phone. t/J :tt II 1 

In c.•ntr.hL th,· II'',(' argue~ th.tt the an­

ti-di.;eriminati,, n pro1 i'r'll" of thl.' J\ct-t.t' .. ~ 251th) 

nnJ tl'l J11 IIlli appl~ to negotiate<.l agrct'mems Jil..e 

the I 'pre" l'hnne ((',\made: pursu.ullto ~ 252faJ(I) 

h~·cau~e th,ll ~cc:ti<Hl "~Jll't:tllcnll~ p11widcs that the 

llolldi~crttnillall\111 rcqul rements \) r ~ 25 I (h) and t .;) dll 

not uppl~ tn ~ l'i:!taHI t no:gotiat.:d intcrconncl:tion 

ngrl•.:m .. ·nts." (l),,c , .22 at p. IS .) "l'cli,,n ~:\~t.ll( l t 

pr.11 ide~ thai "an Ill J'Cjnta~ neg•>tt,tll' and l'tlll'r into 

a hintling. :t!:(l'\'l'tllcnt 11i1h the ICLI·:q \\'i thout rl·garl.l 

ht tit..: ..:tatal;ud, ,.;\ Iilith in '"h,~·,· ti t' tt' t h) ltnd (LI \l l' 

'n:ti••tt >1 ." I'' I '-t ~ ~-~r:rllll ...,n·tion.:?'2til 

mo:rel~ rr•" id.:.; thul :1111 1 I·C shall mal....: ;.11ailahk an~ 

intcrcunJH:cli.m agr~·emcnt t\1 any t'I.[C upon the 

':tlllc tCrtll:. :llld Cllllditi\11\S. ·I, I_ .S (.' § ~;\2(11. 

The t:tn that di~parat..- terms m:t~ c.\ist among 

,.ar,ous )(.' ,\, ones not al .. ne rcnu~.·r an ICA "ith an 

uniZI1Mahk term dt,cllminator~ . lnd~·cd ... ·[clqual 

tl·rms and Clltllliti\111•.' aud ·nonJi~.:. rmmator~ access' 

do not Ill<.: an tdent ical agreement~ ... \ 'u /'ox r 'm111m .. 

In,· ,. l.tfl!,,,., ~I I I Supp. ~d I 19K. 121JQ 

ti\ I) I Ia .!Ott'' 1. I hc Act "d<1t:~ not require that all 

int.:rconne~:tion agn:~.·nwnt~ he identical." l/t '/ 

/,·/,•L•JIIf/11\ I 'mp 1 lil<h 11,•11 lei I·., . 79 F '\ttpp.2d 

-ill{ 1-1, tl II \l it-h 1'1'1'1 1: .'<'t! cd.,o 1.<'1'1111? ,. lkli­

.~. •11th I •ll'f' lfl2 I <..upp 2d 1.~ ~8. I .P~ 

1 S.D.I'l.t :ooJ 1 ( h\tlding that it is nnt unn:asonahk- to 

trl,al l.oui..: iana cu,tPma~ di iTercntl) than cuswmt:rs 

li'\'111 \.ll h.:t 'tall'' "lwn I 11ui..:rana regulation r.:quir~·s 

II) . Dil'ii:rent agrccnh'tll' .:an conla tn diflerl!nt typ.:s ,,f 
burden~ :111d h~.·nelit:-.. "~ J,,ng :ts thl' b~·nclits equal out 

th..: hurtkth \11 I"' 'II I .Supp 2d at I }01J (citing. 

fl,· .'ts:,~,,,/ t.t. . ll///111• 11·, , 1 < r .H,I) 1· JJ 10 :>~. 

IIHtiJ 1 I>< l 11 ~•ttiC• II llu, '' partintl,rrl: .;o in light 

u l the Itt·, "a ll 111 llll ilung" nrk. 1dta:h limit,; a 

l'l I l tn .HIII)'ttttt' .t 'tall' <'<>nlmt"t'•n-:tppr<n..:d 

:tgrc~:nwm 111 11, o:nlll<.'l~ t:ttho:r than 'l'kl'h:<! pr.11 t· 
,jun~ 111\'r\'111 1- l I I< .~ :I )(ol), 11 

•:; I hth ;ll'll tl"'"t'h tlw 'l'l\)'h,,n..- ll \' 

"\\ llhlhold .tnd dhplltl•" J'llll 1\llllllll:t~ h,tll' ~enm,lrl' 

1.11 nr.thk th.ttl lhl· I \)ll\'" l'h•Hl\' 1\ '·\'s "pa~ .md 
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'>hp Ct•p). ~uu '' L C>5 ~(,~-J::; <'- n rr .• 1 

(Circ :h : !IIIJ \\ L 6:\3(,7-18 ( "\ .D.Fht.l) 

Jt,putc!'' pr,11 1\11111. tht' Jtllcn:nn~ ;d,,, ... Jt•.:' nt~t n'.: 

h• th~: kl<'lol ,IJ,cnmtnathllll"<'lll<'lllplatcd b~ th~.· \~:t 

t\, \I & I lll'tlll~ <Hil. \..1.''' Pllllllt'', alliliatc. Dtg.nal 

I '1>11:". In, '"''It ha- .trgu.:d that rh.: \..t:lll'lt.•tl<' 

1<.' \ is di,~.tinwtal•••~ 11i1h rt',lll:l"l r,• ih .;.:umr~ dc­

Pll~il pn" i~'"'" \D<ll". 2.1 .nn 1-1. ,,.,. I·I'SC. I),,.J.~.·r 

Nt•. 120 1i1CJ I'P.) 1:11.: 11 a~~uming lh.: an­

li-Jiscrimlll:llhlll pr~.11 i.; ion:- tit' rlt~.· . \cl J iJ appl~ in 

lhi' 1,;()111\' \ [ and Ill li£hl or lhl" pnrtic'\' prior dt~pulc 

regarding the ~.:cu ri l) d.:po~it pr\lvi~it> ll ol'the L\ pt'l: ~s 

Phone ICA. rlt,· hal;lllling o l' hurden ..; nnd helldir, 

hellll:<'ll rhe , .. ,pre':- i'honc.: ll':\ am.! lht' ;-..!nll'hnne 

It ';\ mili r;t lc:' attainst a Jcrcrmin.llitllt rhar IlK· "pa~ 

.tnd di;;pur~.·" pnwi~iont•l' thl' l.xpre'~ Phone.: IC:\ \\il:­

J ''rruninat<lt). 

II !Jmdin.~ \a/1/l't' <!f /( • 1·., 

I'\J)I'l''' l'hon.: ne.\1 ""''' b th;tl th.: fl'"(,'', J~.·­

rermin:Hh>n rh:n it llllhl li r~t cur~.· it' breach [1, n•m­

pl~ tng \\ llh tht' .. p.t~ and dr,pll lt' .. pnn 1-<ltHI <If II' 

e\lsting ICt\ h<•li•t.: 11 can adnpt anllther IC :\ "n.::u.: ... 

.1 rt·gul,llnt~ ·Catdt 2~.' .. (J)t>..:. 21 alp. 17. ) Sp..:cili­

..:all~. th.: en" ''' I 'pr.:.::; Phon~,•, argtmK·nt ts thai ib 

.thiln~ tt• ,,J,lpl a ptckrt' tlli,tiiCt\ "th.: sp.:nlk .;t,ll­

ul\11'~ rc.:m..:d} P''~" rd<'J li.1r th.: ;tlkg~.·d discrimination 

it c\pc:rien ... ,·d. (lei ) On I h.: ''th.:r hand. lht> FI'St · anJ 

,, r & r argue !hal thl' /\cl docs IIIII pet mil Exprt·~s 

Phone ll) un ilat<·ra ll~ c:lltt·c.:l its ~- ~ i ... ting ICA nnd :tJ l>Jll 

:1 1lo lhc.:r ono: 11hi lc in hrcach. as IC/\s are binding 

agrccmcnr- c Po.: 22 :t l p. I c,: nt••· 23 <ll p. I' ) 

I ta,· in g. al r,·ad~· addrt·~s,·d rh..- di,.:nm inntio ll ; ... , ue. 

:tbCIIC.:. thi' L\1ur1 rcj~.·~:t~ I 'P'l.""' l'hl.Hlt''s argumt·nt 

rhat rhc I· I'Sl", <ll<kr "authnntc!· .wd tn,titut iPnal i;o:, 

tht· ' er) dt,t:t lllltn,ni,•n th.ll ~ ~ '~~ •, .tnJ Ruk 'I Xfl'l 

ll<.'tC dcstt:ned lc> P''-"''-"llt ... tl),,,; 21 :n I' I - J 

Otl<'l." :til llll\'l(lllllWCit<•n .tgrt't'lllelll i-; appm1 .:d 

h) th..: ''·•t.:~.t•utnll~''''"· rh~.· .h ltl'lJun.:~ rh.: pan• ... , to 

.• hide.: I•~ th term' .v,· :. ,.,:"'' l/.1 It~> • t ;, .,."; 
\ ,,., ,,., 
J..·rn<md,•, ,. \lmllt(l•ll• /1/o•ll.t Inc. ~S2 S.l..~d 

-1')1).502 ((ia lt .\pp ~011.:) t"\\•hl'll' th.: langn:•r.: ,,,­

the contract'' plain and un:unhi:,.:thiU,. nc• C<11hlrul'li•"' 

'' '"'lJUII'l."tl ,,r 111:1 1111"rhl..: anJ tht' lt'l'lll~ ul thl." t'tllllr.lt't 

11111,1 h,· t'"''ll an lllll'tpr~.·r:Hton 11,- ordinar~ 'ignili­

r:lltt'l' "): 1/, ,1., • .' C I• /1, ·' ''' l'ftm 1 l:rtc /.. 5-2 :O.u 2.J 

'-1!1 , "I r lit I '' I l\ \ I 'llffll (" •\ p.tll~ t- h<lllltd h~. 

.utd :tl.'•'lll t '' 11(11\t't k" h' rl'lll'IIC. th,· \k:tr .uhl un­

:llnhtt' ll''ll' lt'rm, ol' .1 ,,,lunt,\r~ l't1111r;tci."J l<"i ratitlll 

omilt<'d). Mur<:ll,·c r. a pan~ is bound b) " mntral't 

llill\ i'i''"· ..:1 .:n ii' it i, ''"" l'h'"' pen:t'h t"d t\1 be lwr~h 
,,r un l~lir . s,.,. 8,·,.,:, ' I r,n ,·!,•r.\ lm ( ·~~ .. (1-l Ca. \ pp. 

727. 1.1 :-1 ~d III(J. ~02 ((la.('l.,\ pp.l'l'l l l; . lppltcu 

'"' ,. \, .,.,, ., h / .'/,·,'""II"'·' /ndu.,. Inc . 'Jl:tO So.2d 

I I'JI. II" l tll:t. ~d I>C \ .:!!•11'1). 

l'hc E\(ll't'"S Phtml' ICt\ 11as 1oluntari l~ cmc.:rcd 

ltllll h~ th~.· parltl."' ollll'l lll'gotiatinn and ~ubs<·qucnrl~ 

appn'H'u h~ rh~ rp-;c (I~ <ll I. 3:'. J I 32. 35. I~:' 7. 

I 25lJ 1 1\<.:<.:t•rdingl~. 11 ";1 "htnd111g agt.:.:mclll .. pur­

..;uanl hl ~ 2 ':1.111 I 1 Se,· \t,·f "'" I .'- I 

I '1111'1 : .. IIIII'• 111.'•1 ,, ll ll•'-1,1 21111/•t. I h .. • l<'Url 

tlllll'\ th01t I \jltC~~ l'h<llh: ll~df Ctm.:cJcd that an IC.\ 

''" h111ding wnlla<.:l t R atll(l. 5-13 44.) As the FP"l' 

arrrurriatl'l~ J.:tt'rrlllllt'd. I \pr,·ss Phone·~ r:tilur.: to 

Jl:l) rh.: tlhllltlt'd .tllhllllll' 111 r\ I & I 11;r.; a matnial 

lm:a.:h 11 1 ir' ll ,\ 

( •. ( ·(ltl('/11'1'•''" IJr~tu<'h l'rt~dude:. .lcloption 

•c, t\;!ottrl rclyirt!.' 11 11 ~ 2'i2t il. l:xpr,·ss l'hon..: ar­

gues that it is ctu itlt·J tu upgrade irs ,· ~istill g ICI\ ar 

an~ rimt' and li•r " h:11l' l <' l n.:a~on. 'incl' rh:rt scct i0n ,,,­

rh.: ,\ .:t .:ntirlcs "" (' I I('.; Ill "nl(l,l l~11..r.:tl natit•n" 

''"' '" ll>••c. 2-l :t l p 2) N1•tahl). and tclcvanl 111 the 
I I''\( .. , I 111al Clrd,·r. I xpr~.·,~ Plwnc C\ll.'nJs r h~.· lorc-

t''""~' I··~·'' h• J •tltr.llhlll 111 11hkh .1 t I LC ·~ ,:,•n­
<.:lllr.:m I~ 111 hr~.-.t.:h ,,, ih .:\bting IC,\ "hill' S<:l.'l. ing 

.tdoplh111 '" .tllllthct H A (.\'el' ,, .~ J),,,.,, :! I & 2-l.l 

.\ ,; di,t·u, ... ~.·d ab,JI<". th,· I \Pf<''' Phon.: IC.\ i~ a 

hllJII';! .l[.:ll"<'llll.'lll ,11\d ~ ~<~Ill J,,,., 11<'1 tl'IIC\ l' J 

part~ thn,·unlit'l ,-r11111 11, ,,hltg.alll•rh. parll..:ularl~ 

\\hl'lllh,tl p.ll'tl I' Ill blt',tdl 

In .lt·r,·r nun•nt• th~.· ""·,,nmg ,,r ~ ~'O:'tll . rh..: ~.-<.:­

ru•n IIlii\( h1• l'l.":td Ill It ~• itt PI the 'trll t'IUI'l" and illll'tll or 

• 20 I I llwrn sLHt Rt' llln' 'J<• ll:11r11 I<' llttt' I "<it" \\til'~' 
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Slap Cop~. 2013 \\I. 6:\367-ll\ \~. D.IIa.l 

!Circ a': :21113 \\ I. l•:'JC,7.tX ('\ . ll .F ia.)) 

lht' . \1:1 S,•c r iluiJ,,/ \ 1 /''· !11< ,. I "t:"'' \ ,.,, 1.11\.! 

fond. /,,. Jl)(, I" .hi I Ct. 1-1 r hit ir.:?OO ' 1. ,.,.n. d.•nt('(/. 

:' -1-1 l \ I (16 I. I ~ :' '> { 1 ~' ~ 2. I C1! I I d . ..! d I I I o 

(.2tJ051. In (Jiohul \.1/'1. a case inHih ing a* :?:'lihl 

inlcrconncclion acn:l'll1CI11 :trhilrnlion order. Global 

NAPs. rhe CLEC. argul·J rhar h-:c<wsc ~ :?:'2< i 1 dn..:~ 

not ..:'pn.:~,(~ ~late 11 hen and umkr 11 har circum­

stances I he I LE<: IIHISI 111<1 1-. .: inlcn:llilnc~o: linn agrc~·­

menl~ :JI ailahlc 10 nrhcr compcri tors. it 11 a~ li·c.- to opt 

into i.lll a lrern;llil l' agrccm,·nl at an~ Ill Ill" 11 c l11)\l''''· 

/d. ar :?·l . l"he ~.:oun disagreed. linJing th<ll the CI.EC', 

reading hr,)ughr ~ .! < ~~ i11n dirL·crwnlltct with. and in 

imponanr a.;pccr.; ncf!.lled. p1-.n j,i,l lh ,,r ._; ~'I 1 h 1 :l!ld 

II" 1 ,,,.till' i\ct 1.1 .11 ::I ~ll I h.: l"•>llrl anirmo:od rill' 

Sl:lte e<li111111.;SI<lll'S lkll'l"l1lill:lliiH1 lhUI ~ :? '21 i I ..:nuld 

not he re;u.l to alll'" (,k,bal ~""' rv <ll<lid lhc rt:nll>l•f 

the binding :Hhllrati,,n Mder h~ ''Piing intc' an intcr­

COIIIlt'Ciion <lglcelllCill \1 hkh had hce11 ill ail:tbh: t\l it 

througlmut the ..:ntir..: ()~:rind pf ncgotiatinn and arbt­

tr:uion. It/ ill 2!\ 

While thr<; C1111n notes that rlw F.'\prcss Phon..: 

IC,\ 11;ts not 'illl~jccr tn arhllr~lliltn. rhe n:a>tming ad­

,·anceu h) th..: First Citcuit in <ilohal .\ . .-1/'s is n,ute­

rhck·;s p~.:r,ua"''l: I h~ <:II !'hone ll"1\ 11as a,·aih1bk 

for aJ,,pri,•n :11 rhl.' riml.' L'Jll'~''' PhtHll.' l'lllc.:rcd inrn it ~ 

ICt\ llith ,, r & I Ill 200(1. bur l.'prc.;, l'hnm: lie'· 

glel·red Ill auoptth..: :--1..:" 1'111>11<' !(.".\ ar rhat tim..:. tS•'<' 

R. :II I'P -1; I ·'J I ~; 2-1 t ln.;tl'ad. I 'P'•''' l'h,>tll' 

wai ted tn sed. ad,tpll<ln o r"th..: 1\"..:"l'lhHW IC:.-\ unri ln 

was in hr..:ach ur il' ..;\'i~ting 1(";\. llhirh was lll:ar l ~ 

(ln.: ~..:ar awa~ ih'l11 it~ ~· .,p i rarinn. F.1~·n il"rhc · ·pa~ 

and di.;purc .. P'"" b1,111 in the.: I 'pre'> Phnn~: I C.·\ ••·a, 

discritnill:liM~ ao; t"lllllp:lrcd 1\1 th~ l\nl!'lh'lle (("t\', 

.. " uhl11tld and <h,put~··· pn11 i'i"n. rhi~ •wtdd n<'l <.:11 -

ruk I 'Prl·~~ Ph1llll' 11• ,tdnptrh...- ~l·lll'hlHW IC,\ in rhe· 

mun1wr it ~~Hit' hi ( 1, • 1\111k 111 lllilll'lia I hr,·ad1). 1\.:­

eCirdllll!l~. rhl' I I''>C rn•rx·tl~ h..:ld rh.u .td.,pri,•n ,,f 

unttlh..:r It",\ i' prcdmkd dunng :1 part~·.., ..:.m.:wt<.:nt 

breach ••~" .me' '''1"!' It \ 

/) l·m,d ()r,/,•r ·" It huron •lit.! ( ·opr:, /(Ill~ 

:--.:\1 . I 'flfl:" l'hollll" ol>'\"11' that th..: I I")C", d.:-

l'agc 6 

t.:lnun:HII'II th011 11 1\\>uld bt" h01tl publi-. pohr~ to 

pl.' milt I 'JHl''' l'hnn..: 111 adopr the t\..:11 Ph. me ICt\ 

un11l11 cur,·d lh hrt:.ll h 1•lthl· c'i~ring. ICA i~ arbitl.lr~ 

and ~·apridous. 1 Dor. :!I ill pp. IS 2:!.1 Tht' arl>ilmr~ 

and capridou' ~tandard is l'~cccdingly ddi:rt'ntinl. 

:llld tho: <.-.Hirt is Ill' I authlH itc..'d ru o;uhsritull: it:> judg­

m..:nt 101 rh...- I · I'S(."'~ a' lont-t a' thl' FI'SC's com: lu~ion~ 

:ln.: rational Sl'e l'uh , ,,., /,I I ·., , .. ( io. l'uh. St'tY 

l n llm/'11 -111.1 I t\pp' ' 1.\IJ. ·1·11 ti l th l'1r.20 101: 

rt/,,1/,1 f ''" l1gl11 I·., 1 /,•d l-11<"' .1!..1 Nt',l:lllafOI:l 

(111/1111 ''· 111 11 \d 1.'•>:. 1 .~ 1J7 1 1tthCir. l '>11;:{) ( con­

duding that an .1g..:n,·~ ·, lind in!:' 11 ill bl.' ''"·rrurno:d 

<)Ill~ 11 it b ''""'"rhar riK•r,• i~ .. Ill' rarional t.:\llllll'Ction 

h..:t11ecn lhl' laC!~ :llld !he d111il."e ll ladc."" C1r if !he d.:­

ei-;1.111 ".1s IIlli bn:>..:d un e''"'ldcration l) r .. rcll'l <~nt 

r:1..:1o1 ~·· 111 ··r hl·rc It:" l>ccn a dear l'rror ofjudgml.'nt""l. 

*7 1\ tier rl"\ 1<.:11 ,,,- the I<.:Cili"J. th.: Court rinds 

thl·rc 1' ,uflk,cnr ..:1 1tknu: c,rahli~lung th,• FPSC's 

reasonL'd h,,.;r.; I(H dell~ 1ng 1..'\prl.'s.; Phono:·~ adoption 

of the NL·III'ht•nc ICI\ I h...- FPSC enforced !hi.' ··pay 

and Jispur~: .. [lr\)\ i'lllll nr rh.: F.l(preo;~ f'hCIIIt' IC A :lS it 

had done li1r nunW!Illl) priur urh..:r intt"r~o:unnc~o:tion 

agrcl.'m.:nt~ and a:. or her srare conHuis)iotb hn1..: dont· 

:l' 11dl II{ al pp 1>'11 '-'· 129:\ <lll. 1298. 1305-06. 

1313.) S,•,• <').!. In I"< C,mtplolllll <1nd petttton /01 
r.-lio:.f agom1t/1Jo· ( •JIIIIt'l / i!f,,<"li lll. 1./.C ( ~ 11 S11 ·i/i!!l. 

II. ( . /1.1· lld/S,Jit!li /i•/,•n ,/1/lllt/111<"'"-'· ll11: d h" .·1 T & 

/1-/,t .. 2\llll l·la l'l t' II · XIS 515. ·II. 15 16 r20 10) 

(tlrdc:r :-.,,,_ I'St" IIJ ll-1"'7 l'l"0- 11'1: In n•: /?eques1 

for •'llfl'l).!t'll<"l' r.-li,:/ """ t·umploint o( FL. I TEL. Inc. 

ll.l!ai/1.1"1 /ld/Smolt I c/,•cwl/1111111/c·m. Inc. cl h o.-1 T & T 

1·/o M r.•.w/t·e "''•·n·tlllltl'< ·11w1 JHpute. 20 I 2 I· !a. PUC 

1.1· .. \IS 'ill , ~ 10 r20 121 (()rdrr No . 

1''\(." I:? Olll<:' I (II· II'!. !Ill· I"I''>C's r...-jt:ction ,)f 

I. 'Ill..:~:. l'h,>lt,•\ adop111>11 a:- \!<IIHtar~ tu the pub h..: 

ulll·rc,t "'" lh•t "irl11•ut nm,,d,·ralllllll•f r.:J.o, ant tact$ 

ur tlw rc,uh 1•t .tck.tr nr'" 111_tudt•llll"l11 ·\Cco>rtlingl~ . 

tlw I l''tl ·, lll'lltil.llh•ll .111d 1c"'''11ing riu the dt>n­

' lnn' 111 II• lm.il I lnkr .1 r,· thot .trhurar~ and capn-

1\ t I 1'\ll l '.10' 
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Slip(. •'P~. ~0 I~ \\ I. C• q(,- lli 1\ 1>.1 la. l 

rCir<.> :r' : !IIU \\I (,:\Jloi .IX ( \ .D.I"I:t.)) 

I h.: I P\( · ~nr r.:~ II~ u>ntlud.:d that irll.:r.:,•nn.:c­

trt>n .l!,!f<'•'lll•'llh '"lt.nl.ull~ n.:g..•trarnl pur~u:ull w ~ 

~~2t.Jltll ar.: hmdtnl! <'11th.: pan~o.:' tn th,"..: .1gr..:..:· 

nwnt-. and rhal I· ~prt''S l'llllllt' \\:I~ hnunJ b~ lht· lt'rlll~ 

nf 1h 2001> llllt'r..:t•nnt•t·li••n agrc.:m,•nl '' Hh ·\I & T. 

such 1h<1t E\pr..:~' l' lwnt• t·ou iJ 11<11 adupt a Ill'\\ ut­

tcr..:t> ll lh.'t.:trnn :tr l"l't' lllt'lll I< .t: ., llll' N.:wPhon..: ICi\ ) 

" hik t.:<IIH:urrenl l~ 111 breach ,, f i t~ .:x i ~ring ;~gr<:,· rn.:nt 

\\ ith .A. I' & 1'. As \ut.:h. 1l11: FI'St''~ Finn I Onkr j, 

aiTirnK·J. 

Sine..: till.: I·I'SC J.:t.:•nurH:J that 1·.\pr.:>< l'lwn.:­

''''" in m:H<' rial hrt·ach ,,,. it.; ll' ·\ Juring all n:k' ant 
tim..:' and It:. I 111.1 1 Ordt'l i) lrn11!l'd hllh..: .-ontnl t> l nn 

athtptitlll Juring a ..:OIKII IWnt br~adl h~ thl.' adopting 

pan~. thi) Cuurt', tk.:i,l\111 J,, ... , •wt adJr,·.;~ aJ<•ruon 

" h..-n: th..:r.: "no lm:ad1 .md :-lh•uiJ not b.:' , ... ,, ... J in 

that light 

ORO£RI·:I> \'I> . .\J>.Jl'l>G ED: 

I he Final OIUel or the l' ltll ida Public S.:rvit:c 

Commi,.;ion i -. t\ HJH:-. I I·IJ. 

DO~r \ \D OIWI·: rn:D. 

\ .D.Fia .. 20 I~ 

I· 'IH.:-~ Ph'"''' "l'l'\ kc r.w ,. Flw1d:1 l'uhlic t..;,-r, il;,• 
c,un'n 

S lip l'olJl~ . lO I ; \\'1 (1'\ ;1,7-lN I~ l l 11.1. 1 

I :--1) (II I)()( l \ t I ' t 

• ~U I I I h.•m<olll R-:ulcr, '-· • \ 'l.tillll•• (lr rg t ' (,. •·. \\ , , , ~, 

J>ag<' 7 
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!"':THE L;-.!ITED STATES D:STRICT COUn 
HJR Tl IE EASTER~ DIST!OCT OF l"ORTII C/dWLfl\:A 

WESTERN DIVISION 
~o S l 0-C\' --166-BO 

Dl'l TELECOJ\":'JECT. L.L C.. 
Plaintiff. 

v 

EDWARDS. Fr:.:LEY. JR .. Ch,Hrmun . 
.Vorrh Caro/111a Urilttws Commtsswn; 
WILLIA~1 T. CULPEPPER, Ill. 
Commiss:OIIL'r. North Coroli•ro L'tilzties 
Commission: LORfNLO L. JOY~ER. 
( 'nmmisrint~t•r . . Vorrh Carolina Urrllties 
Commission; ORYt\ . [.BEATTY, 
CuutiiiiSJ IUIII!r, .\'urth Carol rna l:t i I it in· 

Commrssrmz; SUSt\ \V. RABO:-.:, 
Commissioner, .\'orrh Curol:na Cniit;es 
Ccmznussron; TOI"OLt\ D. UROW~-
B LA~ D, Cumm nsinna. /liorr;., (.'oro/ 1110 

L't1litres Commrssion . LUCY T ALLE1'-'. 
Commrssiom:r, ,A.'orth Carolina L':illlti!S 

Commtssion; BELL SOUTH 
TEI.l:CO~Ir'vi\..,"\: IC'\TIO~S . r~C .. doing 
!Hilimss .rJ AT&T NORTH CAROLN/\; 

Ddendants. 
___ .. ____ -·----------' 

0 R I) E R 

Thi~ lll:Jtter i~ bt> lore the Coun on f>lain ttffs \-lotion f1.1r Summat)' Judgm('nt [DE 4lj . 

F<'r the following rt:Jsnns, Phlintiffs \lnliO!l is DE;-.,i !ED :UHI summ:lf) Jlldgmt!nlts .::ntt:rerlti•r 

Dt·t.: :SIUll 0 11 the Urid':; lDE 7~J. PI:J:nlltfs Motion tor Orol Argument <•n Summary Ju,~gm.:nt 

!DI' 561. \t,•tinn lt' ·\batt: Pr.:nJ;n!; Rc: .. nt:d ,\ction b~ ihe '\urth Caw!JnJ L'tJhtic::. Ct,rr.missinn 

ca~ e ·: .i.l'-c.·-co.::GG-80 JocUinem no ~r!ed 0~1 2: ·:::: :::>Jt)e l -::1 -: 

[xh1b1t l 
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as ~IUOT. In .1ght or Judge L<.'t.:isc \\! Fl:magJJl· s OrJ..:r vf J.muory 19. :!0 I:! !n df'i 

T~l<!COlln.:ct. L I..C. 1'. R~ll Svuth T..tecomms . L L C, l'o.) 11-CV-576-FI., l'lntnti!Ts \-1otiun 

to Consolidate Cases fOE 77] is :1iso DE'\ lED as MOOT. 

R,\('KGROl r'\D 

This is an action for <kclaratory judgmt:r.t w Jett: rmin..: whcthc:r the: North Ca1olin:t 

Utilities Commission ("NCl.IC") erred ir. dctcm1ining how promot ional cn:di ts should be 

~alcul::ltcd for roak ser.· ic~s th:lt lJcfcndant lk!l South Tt:lc:comn:unic::uions, Inc (" ·\ T& T 

!\onh Carolin:.t''), sold to JPi pu r:.uant to the rcquir..:m..:nl~ uf thc: Tc: lc:commuJ!ications :\ct oi 

1996 ("the .t\ct"). Set' 4 7 L'.S C. s§ ~51 i c.: )(·l l; :!5 2tJ'J(3) ( !999). dPi f: kll J cnmplaml will! the 

NCL!C S<!<!king a d.:t..:nninJtion li:at it is ..:ntilicd to n:cov<!ry uf promotiunJI crc:dlls from AT&T 

l'onh C:trolin:l pursu:~nt to the: parti..:s' i n tcrconn~ctior. ::gr<!<! ment<> ("ICA~") Follo\\ing an 

c:vtdcntiary b ::mng :tnc oral arguments, the: :-JCUC tssucd ~n order on Oc:obc:r I, 20 I 0 I DE 39-

16]. find ing that l! Pi is entitlc:d to crc:dits for the promotion~ from 2003 thrm:gh mid-2007 and 

that the promotlOnal credits must rdh:ct an adjus11nent of bo th tb: n:t.ti! rate .tnd the 

corresponding whoksak discount that :!pplies fo r s<::rvicc:s soiJ to rcsclkrs. JPi no'~ seeks 

declaratory n:lid from the ;-\ClX tkc ision. 

<!Pi J.rgues that1t is cn t:tl<:d to the full value of.'\ T& I' l\orth Carolin;.~'s casltbuck 

promotion r~c:lusc: :\T&T ~onh Carolina ennnot di!ic rimin:~te :'lgainst competitive local 

1."(Ch.1:1gc: c:urr:c:rs l"CI.f:Cs''l as ag:1ir.st rctod customcrs~Hhc:rw tse, :\ !'&I' "'10nh C.trol:n:t could 

;-rice ('l.~-( • .Jllt l •f HH: lll.lrk..:t :Jnd Jc:IC:Jt th'' purpose oi th~· :\' t ·\ 1'& r ~nnh Car:)lin3 :J~gues 

th:-~t JPi IS •'nly c:J:litleJ to credit:> in the .1rnount ~)i lht' re!<lll ~ashhaek :utH'Unt, less the p<:rc<:J:Wgc 

~1scount t21 5° o 1 •.•ff..- rcJ It) resclh:rs \ills :::rcse!" cs t:-:c ,!ts~ c•t:IH hl rnc.!..:t ~ . . l!IJ ~j, es !!Jc l!l <he 

"hc.:ndit" N'thc ?romotton wit:,out gi\'!r.g the Jctu::; cash or gift 01 the: pHmh.\tiOJ: tn n: tJ tl 
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~:ustomcrs . lh1s Coun's rulinb 1s guiu~J b~ the Court of .-\nrenls for ll:e Founh C1rcuit's 

dccision1n lJr:IISouth Tdecumms .. Inc v Sanford 49~ F .ld 419, 4·17 (4th Cir. 2007). Bcc:nusc 

the. CUC properly determined tl:e method for cnlcul<l tlng promotionJI credns, summary 

judg:nent is granted fo r Dcf~nJ:uus . 

DISCLdSS lON 

Standan.l of Review 

·n1is Court revic:ws actions of stale commissions taken under 4 7 U.S .C. § § 25 1 and 2 52 

de nuvu to detem1ine whether they confonn with the requirements of those sections. !d. 

llowc\'cr, the order of the stale conm11sslon rdlects "a body of experience and infonncd 

judgment to which courts ... mJ~ propt:rly resort for guidJl1ce " Sk.1dmore" Swift & Co, 3:!3 U.S 

I 34, I.JO (19•14). The i"CGC proceedings mvolvcd initial pleadings, discovery, pre:-filed 

testimony. evidentiary hearings. and the submiss1on of ''mllcn brids. The ~CUC issued a 

recommended order, nllowed the parties to file exceptions. :l!ld thc::n issued a final order with 

additional explana tion. Allhough Defendants contend that the correct way to cnlculate the 

mnount of promotionnl credits IS predomi nantly· a fnctt:al1ssu ~: and en tit led to "substantial 

evidence" review, this Court tlisngree.s. Determining ll1e proper method oi calculatiOn requires 

interpretation of the Act and of Fourth Ci rcuit precedent, and os !iUCh it rc4uires the urplication 

of low 10 (:.H:t Therefor\!, this Court will apply de novo review w1th appropriate Skidmore 

deference to the ~CUC's speci:;l role 1n the regulatory sche:-ne S.:.: Sanford, 494 r:.3d at ·147--19. 

Summary judg.mcnt is app~opriate when no gcnu1nl! issue of material t:1ct exists and the 

rnovtng pany is entitled to juu~ment Js a rnaner or 13w. :lndt!rs,m ,. Ltberry Lobby. Inc, 4'7' 

I' S ~-C. 2~ 7 (I ')86). Fcd R Civ P 56 Here. all the: par~1es C("'n;:edc: thnt n~J g~nuane issue of 

m<!ll.:rtJI t':J...t eXIStS, th~:y CiSpUI!.' O:JI) lllJttCr:> Ol ltw:. 
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I. Th e Tclccummun ications ,\ct or 1996 

The Tclecommunicat!Or.S Acl of 1996 introduced 3 competitive regime r~)f local 

tekcommuntCJtions services, '"hich had previously been provided primanly by rcg!on:~l 

tdccommunic:nions monopolies. To encourage vibrant compctttion. the Act n.:quires incttmhcnt 

locol exchange c;u-riers (" lLCCs"). such as AT&T North Caro!tn:J, t\.l c.:ntcr into interconm:..:llon 

agrccm.;ms ("!CAs'') \vilh competitive local exchange carriers ("CLECs"), such us dPi . These 

agn:emcnls establish rates , lams, anti com.l itiuus umkr which ILECs pruvtJc their -:ompctitors 

with intcrconnc.:ction with the incumbent's network and telccommwticotions services at 

whoksnk r:lles. for competitors to resell at rctJil. The sl:ltute sets the prictng standards for resale 

services. 

~ - Culculuting the Value or Promotional C red its 

The t\ct requires that ILECs provide tdecommunications servtces to CLECs at whoksale 

pricc-Jetincd as the retail rate for th:ll scn·icc less "avotdcd rcta!l co<~ts" 47 U.S.C. §:!52 (d)(3): 

4 7 c.r.R. § 51.607. However, thts ··avoided n:tail costs" figure IS not llll inuividualt7.t:d 

detennination that actually re nccts t!-le costs avoided on eoch trar:saction. Sl.!ch a scheml! would 

be cumbersome and inadrni nistrable. fort:s~eing this fact, the: rcc rcguln tions provide !hil t each 

state commission may us..: o single uniform discount rate tor detennining wholesale prices. 

no11ng that such'' rate '' is $imple to appl~'. and avoids the need to ollocatc costs among scrvtccs." 

Local Campl!tithl,, Order '! 1.) 16. The NCCC set ,\ T&T :--:or;h Caro:ut:~'s discoum rate :u 21 .5% 

fur the n:stdc:r~tt,t i :.en·ices Jl issue here on December 2\ l <J96 In ot:1cr \\Orli'>. i! :\ T S.: r \'orth 

Carotin:~ sdls :.1 sen·ke to its rcsidentiul rct;ul custor.lcrs torS I 01) .! !lll)nth. tt n.u~l sc!: L1c SJ.!!lC 

1 In thl? ,\latlt:r of ?t~tifitm u/.·17& T Commumcalwns of thl! Sowlrcrn Srott!S. Inc For 
.-lrhitrnrlcm n( lntc?rcvnnecriull II·Uh Be!/Sourh Ti!ii!COiliiiii•IIIWtions. l11c. Dc.:H:ket l':o P-140. Sub 
) ft ::n 4~ 
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scrvtcc: to JPi anJ o~hcr rcscllers ror S/8.50. 

When AT&T ~orth CJiohnJ offers promotions to attr:lct ~oh:ntt::tl rcc.1il customers, und 

tho~c promotiuns Jic <J\':Jibblc :Jt retail for more tha:1 90 d:.~y~. AT&T North Cuolin<~ ntust also 

offer a promoltonal b~•>cfi t to r~scllers, like dPi, who purchast.: scrvi.:cs subjt.:ct to the promution. 

47 C F.R. §5 1.(> l 3 (a)(2), Sa11jorrl. 494 F 3d :Jt 442 1 holding that promotional offerings that 

exceed 90 days "have the effect of changing the actuol retail rntc to which a wholcsak 

rcquin:mcnt or l!tscol!.nt must be applied."). When these promotions take the fonn of ::1 c:lshback 

bcnc:ftt, ro.:scllers are typically ::~fTordeJ 3 credit, which is applied :JgainstliH: a.tnounts the rescl ier 

owes to i\ r &T Nor.h C;uolina. 

In Sa11{ord, the Fourth Circuit rc...-ic\\cd the :-JCL'C's on!cr 01 June 3, 2005!. notmg that 

"while tht: value t~f a promotion must be f:Jctorcd into the rctatl rate !'or the purposes of 

detennining a'' hole~:~le rate for would-be competitors, the prornotton life~( need not be provided 

to would-be competitors." Sanford, 494 F.Jd at 44) Rather, the order requir~s thal "the price 

lowering itnp<Jct or an) such 90-d<~y-p\us promotions on the rcnltariff or r~tail list price be 

dctem1inc.:c and thot the bencfrt of such ::1 reduction be passed unto reseilers by applying the 

" ·ho!cstJie ,liH·owlltu the lo11 a ocuwl reraif prier! ... U. at 443--IJ (cmphlSis :Jdded). The Fourth 

Circuit not~d that promc•ttons tll'fered for more tha-, 90 days result in :.s promutronol wte tt:at 

"becomes the ·real' n:tnil r:Jlc 3v:1ibbk in the markc:tplace." ld at ·1·17. 

dPt contends that it is entitled to the full face vnlue of the c.:ashbL~ck amount [DE I at 

~~ t\ T&T :--;,rth CarL'lun cont..:nds !h.ll 11 O\\;:~ dPi .:rc:Jtb fur the ~ .~ luc: uf the C<~shb:tck. amount 

·fn re !mplt:melll(:thm of ,<ielsim: Law 2003·~'! St'lllllt' Ui/18/.J Tit/.:,/ ·.~n.ict ro Clar~f.v 

111..: Lu11 R.:gar,!mg Cnu:p.tOfl'·'<' .mJ D.:regulat.:d Oijainl!,.f 111 l'r!f~t,·•JIIIIIIillll,·u:iuns S.:n·,~·l!.,, .. 

"\ C Uttlnio:s Cwnm'n. Docket :--io. P-IOC. Sub 71b t.lum: S, 2005) IOn.!er C!ari!'~lllg R~:ing t•n 
l'romottcns a:1J Den:-11>g 1'-lt)tJons for Reconsid.:raticn an.J Swyt. 
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r.:-duccd by the 21 .5'% wholesale discount 1 DF. 39-10 at 20 ]. The ~CUC adopted :\ T& T North 

Carolina ·s method of cah:Ldating the va!u..: o r" the promotior.al credits. :\ T& T 1'\orth Carolina's 

method properly makes wholesale discount adjustments to both relevant rates . ~ dktated by the 

statute. dPi originally p:~id the stand:!rd ret:~i l rate less the wholt:s:Lic discount. t\ftl'r the Sanford 

decis ion, it is clear that d Pi should have paid the promotional r:ne less the whoksalc Ji~counl. 

.-\s noted by the NCUC. the difference between \hcsc two figu res nccuratc ly reflects the value of 

the credits due to dPi. This figure CJn :tltcm<lli\'c ~ y t>e cJlc.ul;!tcd by rcducir~g the cashback 

:unoWlt by the 2 1.5% wh,, lcsale discount, as AT&T Nonh Carol ina suggests . 

When the NCUC considered the appropriate method !or calcula ting promotion credits. 

dl'i had alr..:ady paid AT&T North Carolina fo r the $ervices-using AT&T 1'\onh Carolina's 

standard retail rate less the wholesale discount of 21.5% for rc:sid~n t ial scr-•i c~s . Fo! lowing the 

reasoning of Sanjnrd. dPi is entitled only to the diftercncc hctwcen the rate that it o rtginally paid 

:tnd the rate that it should ha,·c paiJ to AT&T Nonh Carolina. The rate that it should have been 

charged is the promotional rate available to retai l customers less the wholesal e discount for 

residential services. or 2 I .5%. 

dPi suggests that this method produces anomalous r~su lt s because, in the case where the 

.:ashb:!ck amoun t excccds thc monthly retail pricl!, the "price" to the n:tail customer in a given 

month is a negat ive numb.:r 1\ T&T t\onh Carolina h:!s. thcr..:fon:, ctleetiv~ l y ''paid" the ret:til 

customer thai r.cgati \'c price dunng the month of scr-•icc m wh1ch the cashbad b:ndi t is 

ro.:n:i\ cc . .JPi ar;;.ues th:'. t tin .; c.11111ot be the .::orrcct result bc..::.~usc the Act drc: :t:~· s that the 

wholcsa!e price must ~tl,•,ays u..: lcsstha:~ the n.:Lo!l pri,·c. Howcq;r. JPi misapprehends the :\ ct ' s 

mandate. As !lOted by the FCC in the Local Comp . .wtio" Order. "shun-term p1omotional prices 

do not consti tutc retail rates ror lhe trt:derlying services i'J1d ar.: thu~ n•1t :>•Jbjcct to the wholesale 
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rJtc ohligation .. ,. 9-19. Such ~han-term rat..:s ;m: c\emptcd from the ILEC's r..:s:Jic: oblig:llton so 

iong as the rate is "in effect for no more than 90 ..lays." 4 7 C .F .R. § 51 6l3(aJ(2). hen if dPt'~ 

:momaly should o~cur. the effect of a cashha~k amount greater than the monthly retail price is 

appropriate and perrnitteu for a period of90 days or ltss, ai'kr which any continuing distonion 

,·ou:d hi.' rcrned1ed by :tdditi1H1:1l rromntinnai ac:dits 

~I. US ION 

rur the fo regoing n:asons. Plaintifl's Motion for Swnmary hH.!grnc:nt IS DE~ l ED ;:md 

summary judgment is entered for Defendants. 13ecause the Coun here decides the dispositive 

~lotton, Defendant's ~1otion lor Decision on the Orid's [DE 73], Plainufrs ~lotto:1 for Or.tl 

1\rgurncnt on Summary Judgment (DE 56]. :-.touonto Abate Pending Related .-\elton by the 

'\onh C::rolina L'tdiues Commissicn ]DE Si], and Opp0sed \1ot:on for Oral Argum~nt on 

Summary J.1dgment (DE 7-1 ] are DENIED .ts YIOOT. In light ofJuugc: LoJisc \V Fhut<lg~n ' s 

Orckr of January 19.2012 in dPi Teiaonnecl, L.L.C .. v. Dt'll Suu!lr Te/c1comms., L.L.C, :-.lo. 

S.ll-CY-576·FL, PlJint i ll~~ :Vlotiun to Conslllidatt: Cases [OE 77] i!> also DENIED as ;'v!OOT. 

The Clerk is DIRECTED to enter summ:uy judgment lo r DcfenJ.ut ls. 

SO OIUJCKEO, this the Lf.. Jay of February, :012. 

;r~w.~ 
TERRE:-:CE \V ROYLE 
L"l'\ITED ST/\TES DIS I'RICi UDGE 
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STATE OF NORTH CAROLINA 
UTILITIES COMMISSION 

RALEIGH 

DOCKET NO P-836 SUB 5 
DOCKET NO. P-908, SUB 2 
DOCKET NO. P-1272. SUB 1 
DOCKET NO. P-1 415. SUB 2 
DOCKET NO P-1439, SU£3 2 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
BeiiSouth Telecommunications Inc d/b/a 
AT&T Southeast, d/b/a AT & T North 
Carolina 

ComplainAnt 

v 

dPi Teleconnect. LLC. Image Access , Inc , 
d/b/a NewPhone Affordable Pt1one 
Services, Inc. BLC Management. LLC, d/b/a 
Angles Commun~ca tions Solutions. and 
l ifeConnex Telecom. Inc .. f/kJa Swiftel. 

Respondents 

ORDER RESOLVING CREDIT 
CALCULATION DISPUTE 

HEARD IN· Commission Hearing Room 2115. Dobbs. Bu1ldrng, Raleigh, North 
Carolina, on Apnl 15 201 1 

BEFORE: Commrssioner Will1am T. Culpepper. Ill. Presid1ng. Chairman Edward S 
Frnley. Jr., and Commissioners Lonnzo L Joyner, Bryan E. Beatty, Susan 
Warren Rabon. and ToNola D. Brown-Bland 

APPEARANCES 

For Bell South Telecommunications. Inc., d/b/a AT&T Soulheasl. d/b/a AT&T 
North Carolina 

Patnck W Turner AT&T North Carolina. 1600 1/Vrlltams StreeL Surte 5200. 
Columbra, Soutn Caroltna 2920~ 

Dwrght /\lien, Allen Low Offrces. PLLC. 1514 Glenwood Avenue. Surte 
260. Ralergh Norin Caro rna 27608 

£xhrb1 t S 
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For the Us1ng and Consum1ng Puolic 

Lucy E Edmondson. Staff At:or,ey PubliC Staff - North Carolna Ut11tt1e!:i 
Comf'l"l~SSIOn 1\326 r•l1ad SeP:ICC Center Raleigh , North Carolina 
27699-4326 

For dP1 Tetecor-nect LLC tn·age Access. Inc d/b/a NcwPhone. Affordable 
Phone Services Inc . and BLC Managcme11t, LLC d/b/o Angles Commun1cations 
Serv1ces 

Ralph McDonald. Bailey & 01xon. LLP. f>ost Off1ce Box 1351 , Rale1gt1. 
North Carolina 27602-1351 

For dP1 Teleconnect LLC· 

Chnstopher Malish. Malish & Cowan. PLLC. 1403 West Sixth Street, 
Aust1n. Texas 78703 

For Image Access Inc : /b/a NewPhor.e 

Paul Guansco Phelps Dunbar. LLP 'I Cny Plaza 400 Convention Street. 
Su•le 1100 Oaton Rouge LOUISiana 70821 

For Affordable Phone Serv.ces. Inc. and BLC Management. LLC. d/b/a Angles 
Commun1ca11ons Solutions 

Henry Walker. Brantley Arant Boult Cumm1ngs. LLP. 1600 0 1vis1on Street. 
SUite 700, Nashville. Tennessee 37203 

BY THE COMMISSION· On January 8 2010. BeiiSouth Telecommunications. 
Inc , d/b/a AT&T Southeast , d/b/a AT&T North Carol1na (AT&T or Complatnant) f1led in 
separate docke~s compl<:unts and pet1ttons for rel ief against dPi Teleconnect, LLC (dPi). 
Image Access, Inc . d/b/a NewPhone (NewPhone) Affordable Phone Serv1ces. Inc. 
(Affordable Phone) and BLC Management LLC, d/b/a .1\ngles Communicat1ons 
Serv•ces (A''gles) (collecttvely Respofldents or Resellers) request•ng that the 
CcrnmtSSIOn resolve outs!and1n~ otiling 01sputes that ex1st t>etween Complalnflnl <Jnd 
Respondents. deter'n1ne the amount that each Respondent owes Compta1nant uncer 1ts 
respective :n:erccnnecllon agreerrent \\'lth AT&T and recu1r~ each Respondent to pay 
trc arrount to Complamc:nt 

On February 25 2010. Responderts dP1 NewPhonc Affordaole Phore ar.d 
Ang 'es each f•led de'ens1ve plezdings to AT& r s camp a1r1s On Apnl 9 2010. 
CcrPpla,nart ' led 'eS:Jcr.ses :c ea:::h o' the ce'::PSive plead1ngs On Ap•11 30 2010 
Rcsponcents dP1 Ne· ... P-one APo'daclc Phone and Angles eoch 't!ed reply plead ngs 
:c Cowpla1na'1t s Apnl 9 2010. resoons "e pleadtngs 
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On May 14. 2010 the Responden:s and Compta1nam fled a Jo1nt Moh::m on 
Procedural lssL.es 1n wh1ch the part1es requested that the Cornmisstcn hold all other 
pend1ng mo:tons 1n abeyance and convene a consolidated proceed1ng (Consolidated 
Phase) to which the Complainants and all Respondents are parties to resolve the 
following tssues· .how credits to resellers for the Cashback and Line Connect1on Charge 
Wa1ver (LCCW) promot:ons should be calculated. and wnetner :he Word-of-Mouth 
promotton is available for resale and. if so. how the credns to resellers fer the 
Word-of-Mouth promotion should be calculated Th:s Jotnt Matton was granted by 
Commission Order issued May 20, 2010. 

On July 23, 2010. Compla1nant i1led sttpula ttons entered 1nto by Complainant and 
Respondents for the Consolidated Phase On August 3. 2010. the Commtsston tssued 
1ts Order Allowing tnterventton by LtfeConnex Telecom, LLC, f/kla Swiftel (LifeConnex). 
tn the Consolidated Proceeding. 

On August 27, 2010. Complainant prefiled :he direct testimony and exhtbits of 
Wtlham E. Taylor. and Respondents prefiled the dtrect teslimon1es and exh1bits of 
Joseph G1llan and Chnstopher C Kle1n On October 1. 2010 Compla1nan! f1led the 
rebut:al teshmony of Wilham E Taylor, and Respondents f1led the rebuttal tesumonies 
of Joseph Gillaf' and Crns:opher C Kle1n 

On February 8, 2011 . the Ccmm•ss1on 1ssued 1ts Order Scheduling Hearing On 
Apnl 11. 2011. dPi t:lea Obtect:ons to and Molton to Stnke Porttor'ls of Or Wtlliam 
Taylor's Test1mony On Apnl 13, 2011. Complainant hied a Response to Motion to 
Stnke The matter came on for heanng as scheduled on Apnl 15 2011 dPt's mouon to 
stnke was dented from the bench by Presidtng Comm1ss•oner Culpepper 

WHEREUPON, based upor. the foregotng and the enttre record in this matter, the 
Comm1ss1on makes the follow1ng 

FINDINGS OF FACT 

1 Th1s matter is properly before the Ccmm1SS10n on the Complaint of AT&T. 
anc the CommiSSIOn has junsd:ction over the parttes tn this Consolidated Phase and 
over the subject matter of Ire issues ra:sed 1n th1s proceed1ng 

2. Pursuant to federal law. lne Comm·sston has prev1ously rev1ewed avo1ded 
cost studies presented to tne Cornm:ss.on and found a uniform d1scount rate of 21 5'% 
1:> be JUSt anc 'eascnabte fer 1re restdenttal seN ces at ISSJe n tr1s Co"'soi.dated 
Phase 

3 AT&T's twc-s:ep precess fer determ n.ng c·ec.·s that a resaller 1S ePt,t:ed 
to rece•ve wnen a telecommL.n,cat•ons serv.ce whtch s subJect to a re!ali casroac~ 
prcmot•on •s sold approor at ely apolies the Co'TlmtSSIOn-approved 21 5% dtscount ~c the 
prc'T!O~tonat i)rtce of the serv:ce ana 1s 'r-e·efore reasonabl:: r· ccmol ance .v1th 
applicable taws. and otherNtse appropnate 

3 
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4 The alternative proposals offered by the Respondents 111 lh1s rnatter 
overstate the avo1ded cost esllnale. whtch d1stor ts tile 21 5% dl!>c.:ount rate set by tt1e 
CommiSSIOn af'1d lhLs understates the who esntc pnces that :he Reset ers are requ1red 
to oay 

5 In compar1ng rete:HI prtces to wr~olesale pnces. 11 IS appropna te to ccrs1der 
the pnces over a reasonabte period of tm~e. wh1ch is cons1stent wtlh how customers 
subscnbe to serv1::es 

6. AT&T's process of prov1d1ng a d1scounted credit to Resellers for the 
LCCW results 1n both tne retail customer and the wholesale customer pay1ng a net 
amount of zero for the line connection cl1arge, wh1ch is the appropriate result. 

7 The Word-of-Mouth promot1on is a market1ng effort that rs not requ1red :o 
be made avarlable for resale. 

DISCUSSION OF EVIDENCE AND CONCLUSIONS 

Federal law prov1des that pnces for reso'd telecommuntcaltons serv1ces shall be 
set on the bas1s of reta11 ra tes chcrged to subscnbers for the serv ce requested 
exclud1ng the pon,on thereof attn!JutC3ble to costs that are avo1ded when an ln:::UfTioen: 
local exchange camer ('ILEC ') like AT&T provides a service on a w"'loesale bas1s 
rather than on a retarl basis ' In 1996, the Ccmm1SS10r. used cost studres and other 
evtdence presented 1n a contested proceed1ng to determ1ne the aggregate amount of 
"avc1ded costs" assoc1ated wtth AT& T's reta 11 serv1ces The Ccmm1SS1on then d1v1ded 
that aggregate "avo1ded cost" figure by the aggregate revemte generated by those 
servtces to determ1ne the un,form resale CISCount rate or 21 5% for the resrdent1al 
scrv1ces at ISSJe 1n th1s docket. See Recommended Arb1trat1on Order. In the Matter of 
Pe/1110n of A T.S T CommumcatJons of the Southe1n States. Inc for Arbt!ration of 
Interconnection with Bei!South Telecommunica!Jons, Inc. Docket No P-140 Sub SO at 
43 {December 23, 1996); Orcer Ruling on Object1ons. C::Jrnments. Unresolved Issues. 
and Comoosite AgreeMe"'l, In the Matter of PetJ/Jon cf AT&T Commumcations of the 
Southern States, fnc tor Arbitration of fnterconnec/Jon with Bel/South 
Telecommunica/tons, '''C Docket No P-140, St..b 50 (Apnl 11. 1997) The 1ssues in 
th1s Consolidated Phase rnvolve how cred1ts to resellers for the Cashback and LCCW 
pr0'110llons should be calculated and whether the Word-of-Mouth promot1on IS ava1lable 
ior ·esale and. tf so. :lO'N the credrts to resellers lor the Wotd-oi-Moutr, promot10n should 
be calculated 

A. CASHBACK PROMOTIONS 

AT&T uses :he fol cwio;g !wo-step process to sell a telecorrmunlcatlons servtce 
:hat 1s subject to a reta•l cashback promot1on to nesellers at wholesale ( 1) a Reseller 
orders the ·eques~ed :elecommu;"liCauo"'s sen·,ce and IS b1lled the standard '.Vhotesate 
pw::e of !ne serv ce lwh1ch s tre standa•d re1011 pnce of the scrv ce d1scoun'ed by t'le 

.: 7 U $ C 252I:J )t3) 
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21 5% resale discount rate established by the Commiss1on) . and (2) the Reseller 
requests a cashback promotional credil which. if venfied as val1d by AT&T. results 1n the 
Reseller receiving a b1ll credit in the aP1ount of the face value of the reta1l cashback 
benefit dtscounted by the 21 5% resale discount rate established by the Commtssion. 
(See Stipulations for Consolidated Phase at 11117-9, Taylor 0 1rect. Tr at 29-30). To 
illustrate AT& T's method, assume a promot1on that provides qualifying retail customers 
a one-time $50 cashback benefit when they purchase a seNice with a monthly price of 
$80 The effective price for the serv1ce to the retail cuswmer is $30 ($80 standard price 
less SSO cashback) for the month that the customer rece1ves the promotional cashback 
benefit. The same serv1ce is available for purchase by a Reseller at a monthly price of 
$62.80 ($80 d iScounted by 21 .5%). If the Reseller also qualifies to purchase the 
promotion for resale, AT&T gives the Reselier a $39 25 ($50 discounted by 21 5%) 
promotional cashback credit. This results in the Reseller pay1ng an effective price of 
$23 55 ($62 80 less 539.25) for lhe month lhat the Reseller receives the cashback 
cred1t. which amount is 21 .5% less than the $30 price to the retail customer for the 
cashback month. 

In this proceeding, the Resellers have contended lhat AT& T's two-step method is 
imperrT1Jssible. does not appropnately apply the Commiss1on approved discount and 
improperly calculates the credit thnl the Resellers ore due to the Resellers' 
d1sadvantage For the reasons explained below. the Commission concludes that AT&Ts 
prev1ous1y descnbed two-step method complies w1th applicable law and aopropriately 
applies the Commission-approved 21 .5% resale dtscount percentage to the retail rate of 
the promotion-qualifying serv1ce. 

In its Local Compelition Order, 2 the FCC anticipated that state commiSSions 
would implement the "avotded cost" requirements of Section 252(d)(3) by adopting 
resale discount percentage rates like the 21 .5% rate prevtously established. The FCC 
explained that. when avoided costs are determined in this manner. state commissions 
"may then calculate the por:1on of a retail price that 1S attnbutable to avoided costs by 
multiplying the retail price by the d1scount rate - See Local Compe/Jtton Order at ~ 908. 
The FCC went on to expla1n that when a promotional offering is available for more than 
90 days (as is the case with the promotions at issue tn this Consolidated Phase). the 
"promotional pnce ceases to be short-term and must therefore be treated as a retail 
rare for an underlying service." ld at ~~949-50 (emphaSIS added} As the example 
illustrated above demonstrates. in AT&Ts two step method, AT&T multiplies the retail 
rate when a reseller qualifies to purchase lhe promotion by the dtscount price to 
determine the whclesa!e price (1 e. the retail rate minus the avcided costs ) n--at the 
telecommL.ntca:~ons product tS made avatl3bfe to Respondents T~"e Comm1ssion 
there:ore concludes that AT & T's two·step '11ethod descnoed above IS appropnate 

· lmp!emenumon of ttu: Local C: ornpe/tlton ProvtsJons m lite TelecommulllcatJOns Act of 1996. FCC 
Docket No 95·:!8 Ftrst Report and OrcJer t I FCC Reel i 5499 (1996)(Loca/ Competition Order ) 
subsequent h1story omitted In rhts Order. 1t·1e FCC conclucied ltlal •t was "cspec•ally imponant to 
promulgate nattonal rules ror usc by stute cornrn1ssions u1 sew ng wnole:;ale rates" tha i will "produce 
resul ts thai satisfy lhe intent ot the 1996 Act.'' and 11 ~t alt:!d 111a1 '(t ]tw rules we adOJJl and ltle 
Oelerr"l:n ::wons we r>t;; k~ in 1nis area MP cmhed 10 ac/1ip·.,,! Jht)f.e puroo!;t~S · Ia at ~~;.:)7 

5 



Case 9 13-cv-80766-DMM Document 28-5 Entered on rLSD Oockr~ t 02/11/2014 Page 14 of 23 

because 't correctly applies the 21 5% resale 01scount ra:e to the reta11 rate. 1 e the 
promotional once. ;or tre underly1ng serv1ce. 

The Fourth C1rCu1t'S dec s1cn :n Bef1Soutl1 Telecom. Inc v Sunfcrd, 494 F 3d 439 
(4 1 ~ Cir) 2007, supports the CommiSSIOn's deCIStOn In Sanford. the Fourth Circuit 
concluded that the Cornm1sston ·correctly ruled that long-term promot1onal offenngs 
offered to customers 1n the marketplace for a penod of t1me exceeding 90 days have the 
effect of changing the actual ret<Jil rate to which a wholesale requtrement or dtscount 
must be applied.'''3 Not1ng the FCC's find1ng that a promo! on or d;scount offered to· 
more than 90 days becarre part of a retail rate that had to be offered to compet1ng 
LECs. the Fourtt1 Circuit atiirf'l"ed 1t1e conclusion '' that wnen such 1ncent1ves [iike 
cashback or gift cards] are offered, the nominal tariff (the chnrge that appears on the 
subscnber's bill) IS not the ·retai l rate charged to subscribers' under §252(d)(3) because 
lhe nominal tanH does not reflect the value of the Incentives ''4 The Fourth C1rcuit then 
prov1ded the follow1ng example to explain 1ts decis1on. 

Suppose Bei!South offers its subscnbers res1den:ial telephone service to~ 
S20 per month. Assum1ng a 20% dtscount for avo1ded costs. BeiiSouth 
must resell th1s serv1ce to competiti•,e LECs tor $16 per month. enabling 
the compe;ittve LEC to compete w1th BeiiSouth's $20 retail fee. Now 
suppose that BeiiSouth offers 1ts subscnbers telephone service for 
$120 per month. but sencs the customer a coupon for a rnonthly rebate 
check for $100 Accord1ng to the NC Commtsston's orders. the 
appropriate wholesale rate 15 still $16. oecause that IS :he net pnce paid 
by the retail customer (520), ess the wholesale d1scount (20%) 5 

Th1s $16 wholesale price that the Fourth C1rCu1t afftrmed IS exactly the pnce that 
results when AT& T's method is applied to th1s scenario (Taylor Rebuttal. Tr. at 68.S9). 

F1nally, the dec1s1on rendered in Docket P-55, Sub 17 44 (dP1 Recommended 
Order) also is supportive of the credit calculation methodology proposed by AT&T In this 
case In that docket. tt1e Commission adopted a discount promot1on credit calculation 
methodology ad•;anced by AT&T that was basec upon the example set forth in the 
Sanford dec1sion In that docket. the Comm1ss1on held that AT&T should calculate :11e 
value of the promot1onal d1scount by deducting t~1c wholesale d1scount frorn t.,e retail 
voluo of tl'e promotion Finding of Fact 26. dPi Recommended Order The methodology 
proposed 1n this proceeding 15 mathematically 1dent1cal to the forrr.ula advar.ced by 
AT&T and adopted by ti11s Comf'l"ISSIOfl 1n that doci<.et 

In add.t1on to be1119 cons1stem w1th appl cable aw AT 8 T's me trod also s 
cons1stent w th eccnOi"'liC realtti' Tre Rese'lers· w1tne$ses testt'1cd that a $5C one-IIP1e 

1<1 ,u Jt2 

. ld ill ~50 

~ ld ill -150 
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cashoack benefit reduces the effecttve retail price of a resold telecommuntcations 
service by $50. (Gillan Cross. Tr at 244. Klein Evid. Hrg Exh. No. 1 at 44 ) As a result 
of the "avoided cosr pricing standard 111 Sectton 252(d)(3). however changes '" the 
retail price of a telecommuntcatlons service do not flow through to a reseller on a 
oollar-'or-dcllar basis For example, tf the standard retail price of a servtce is increased 
by $50 (from $30 to SBO. for examf:le). the wholesale pnce for the service does not 
increase by $50 lnstend. tl tncreases by only $39 25: 

Re tai l 

New Prtce $80 
Initia l Pnce $30 
Difference $50 

Wholesale 

$62.80 ($80 dtscounied by 21 5%) 
$23 55 ($30 discounted by 21 .5%) 
$39 25 ($50 retail difference discounted by 21 5%) 

The Reselters· Witnesses tesufted that. conversely, a $50 reductton tn the 
standard re!atl price of a service does not result 1n a $50 reduction in the wholesale 
price of the service, but instead results 1n a $39 25 reduct1on tn the wholesale price of 
tne service. (Gillan Cross. Tr. at 235; Gtllan Cross Exam. Exh No 1: Kletn Cross. Tr at 
307-08) 5 In the CommiSSion's view, 11 1S aj.Jpropriate that AT&T provides the Resellers 
the same $39.25 wholesale price reduction when the retail price reduction takes the 
form of a cashback benefit as the resellers would receive if it took the form of a $50 
reduction to the "standard pnce" (See Taylor Direct. Tr at 30-31 ) Further this 
conclusion is consistent w1th the Commiss ton's prior determinat ton that a reseller is only 
entitled to the price lowering impact of the promotton and not the face value See dPt 
Recommended Order, p 22 

The Commiss ton has reviewed and re1ects each of the various alternative 
methods the Resellers proposed to use in applying the 21 5% resale d1scount to 
cashback offenngs. Our rev1ew reveals that each method 1S incons1stent with the Local 
Competition Order, the Sanford decision and the dPt Recommended Order. The 
Commission ;s persuaded that each of the Resellers' alternative proposals overstates 
the avoided cost estimate v.;hich in turn distorts tJ1e es!abltshed 21 5% resale d1scount 
ra:e and understates the wholesale price Resellers are rcqu;red to pay for the services 
they order from AT&T 

ln reaching this decision. the CommiSSIOn notes that the Resellers have spent 
considerable lime and resources tn \h1s proceeding arguing that AT& T's credit 
calculation method produces wholesale prices that are higher than reta1l prices. The 
e'lldence presented :n th.s proceedtng clearly tnc1cates that the vr.~st majonty of the 
promotions tr.at arc t ~1e sub,ect oi tilts t·,ear:ng have one-tune cashback c(omottoNll 
benefits that exceed the monthly retail pnce of the servtce In those s;tuattons !he 
Respo0dents have clearly demonstrated tha t resel!ers recetve less money from AT&T 
for keeptng the servtce ior only a month or two than a retail customer would recetve 

~ To stmplify the math, Gtllan Cross Exam Exh. No. 1 assw11ed a 20% wholesa:e discount, whtch resulted 
tn a 540 reth.ction in the wholesale J)IICt.' When the <lClu31 21 .5% w'tolesale dtscount rate i:; used. tne 
reouclion rs .)39 :?5 
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from AT & T for keeprng the servrce only a month or two (See Gr I an Cross Exam Exh. 
No 8 Auactunents P and Q to 1\ Tt rs Bncf) 

Altnough the Commrssion 3ccepts that 'he result produced by thrs calculatron 
shows that the Resellers rece;ve less money from AT & T for keeprng the servrce for only 
a month or two than a retail customer would recerve. the Commrssron tS not persuaded 
that this fact demonstrates that AT&T's method causes the Resellers' wholesale 
purchase once to exceed the retar l prrce that AT&T offers to tis retarl customers To 
reach such a concluston. the Commtsston would be reqUired to accept the fundamenta l 
assumplton embraced by Respondents that the pncinq practices rn thts case. 1. e., the 
wholesale prrce dete-~rHnat ton and/or the credi t calculation should be based upon ''that 
stnglc month when the promotron is processed ·· Post Hearing Bnef of the 
Respondents, p 5. This . the Commission cannot do for the follow1ng reasons. 

Ftrst, the Commission cannot accept :his assumption because the wholesale 
diSCOunt IS an average for all of AT&T'S retail serv1ces As such tl was "lever rn tended 
to represent the avorded costs for a particular servrce for an tndlvtduat month. Second. 
and more rmportanily. the Com"'liSSton cannot accept thiS assumption because the 
evtdence presented rn lhts hearing shows that on average both AT&T"s customers and 
tre Rese .ters custoners ~eep SC"J•Ce more than a rl"onth or two AT&T s wttness 
Or Taylor testtfred tnat on average, ATtT's retatl custorrers who take cashback 
promotions stay ·much much longer· than one cr two months. (Taylor Redirect. Tr at 
184) and relying on the sworn testtmony of dPr's CEO Or 1 aylor testtfled that on 
average Resellers end users keep servtce from between three and ten months. (/d., 
Tr at 184-85) Resellers' wttness Or. Klein. for instance, testr f1ed that in constdenng 
whether pricing practices are below cost or predatory, ·you would have to look at more 
than only one month of service ... (Klein Cross . Tr. at 306; See also Klein Oepo .. Kletn 
Evid Hrg. Exh. No. 1. at 57-58). 

Because of this evidence. it ts not reason<1ble to consrcier a single month's 
frnanctal data lo deterr'1rne the ::>rice of a product when :he customer who purchases 
t11at product rs reasonably expected to rernarn a customer or lne seller of that prodL.ct 
for enough months to r-.ake the promotron profitable. Taylor Orrect , Tr. at 4 1 . Instead. n 
these circumstances, 11 ;s appropnate for Cashbacks to be constdered over a 
reasonable perrod of 111ne rr order to determrne the ultuna te prrce of the promotron 
based product. Sucn an approach is ccnsrstent wrth the Commtssto'l' s htstonc praclrce 
whrch has allowed cornparres to recover their "up front" costs over a reasonable perrod 
of trme tnstead of reqwnrg that all such costs be recovered in tt1e frrst •nonth of se'vtce 
T"e Sanford Court arSO looked :avcrably upon a srmlla· approac:l ' 

\Nhen considered tn thts manner, a reseller that keops tne servtce for more than 
a rrcnth or :wo always ~ays a 'le; amoun: t'1at rs not only less :han •nrat tre retail 
::ustorrer oa·1s. but !hat s less ::"> :re 21 5% resale drscc-.nt rate :ra; :re Cc'lm•ssron 

Sec SJnfOJd 494 F 3cJ at p 45.: whe:c t'lc Court stated· ·rN;twn a oromotlon IS yrvcn on a one·ll:l1e 
tJd::.ro; "' conncCIIIJI' w11r an nihal ')[!('·in!) c:t s~rviC«: 11s v<~lue 111ust be tJ,~IIrblJ t<'d over lllc Cl;stomcr's 
!!X['(;::~£:0 'JIJie ter.u·e \'•ltll 'I•'.! Cdr':C~ ;;r·(J CISCi"UOt'.!1 :o ~·l ·~~,·r! . 3 l.e 
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established. (See Gillan Cross Exam Exh. No. 8. Attachments P and Q to AT&T's 
Brief). Based on this ev1dence. the CommiSSIOn concludes that over a reasonable 
period of time. the wholesale pnce of the casllback product 1S less than the retail pnce 
that the reta11 customer pays That is. lhE:! Resellers appropriately pay 21.5% tess than 
reta1l customers pay under AT & T's method over time Thus. there IS no merit to the 
Resellers argument I he cred1t calculation proposed by AT & T and Dccepted by this 
Commission results 1n the wholesale price of the telecommunications service being 
higher than the retail price. 

In conclus1on, the CommiSSion notes that while the Comm1ssion has cons1dered 
the issue o f tl1e proper methodology for ca :cula!1on of the amount to be cred1 ted to 
resellers for promotions 1n greater deta11 1n th1s proceed1ng than 1n pnor dockets. the 
Ccmmiss1on's decis1ons 1n Docket No P-100, Sub 72(b) (Restriction on Resale Orders I 
and II), and in the dPi Recommended Order respecltvely make clear that ihe face value 
of a promotion is not required to be passed through to a reseller. Rather. only the 
benef1t of such a reduction must be passed on to resellers by subtracting the property 
determ1ned wholesale d:scount from the lower ac:uat retail pnce Cons1stent w1th these 
decisions. the Commission. therefore . finds and concludes that AT& T's two-step 
process properly passes on the price lowering benefit of a cast 1back promotion to t11e 
Resellers by subtraclmg the properly determined wholesale discount from !he lower 
actual retail price 

Similarly, the Commission IS not persJaded by the Resellers· "price squeeze" 
arguments. Reseller witness Dr. Klein conceded thar he is not claiming that AT&T is 
trying to force the resellers out of busrness by creat1ng a pnce sc;ueeze; he 1S not 
claiming that AT&T has any sort of predatory tntent : he :s not cla1m1ng a VIOlation of 
Section 2 of the Sherman Act: ar d in his view as an econom1st . there 1s not suffic1enl 
evidence in this docket to show a violauon of sect1on 2 of the Sherman Act (Klein 
Cross, Tr. at 305-06}. Vl/hile Dr. Klein stated that he is testi'ytng about a pnce squeeze 
in the regulatory context of the 1996 Act and the FCC's Rules and Orders implementing 
the 1996 Act. (Klein Cross, Tr at 306-07). ne conceded that i7 th1s Commission 
determines and the courts affirm that AT& T's method complies with the resale 
provisions of federal law. there would be no price squeeze tn the "regulatory context" 
about which he test1f1es. (See Kle1n Cross . Tr at 309) Since AT&T's method does. 1n 
fact. comply wl!h federal law. no price squeeze has been ev.denced in th1s proceeding 

Finally , the Resellers' "reoate" argument IS hkew1se not persuas1ve Resellers· 
w1tness Or Kle1n cor1ceded that end users who rece1ve a •::ashoack 'rebate · rece1•1e !he 
same features funcllonali ty, and quality of serv1ce as end L.Sers who oo n::>! recei •Je the 
cashback "rebate .' (Kletn Cros~. Tr at 3 13 ). 2nd 11121 ' the on y· !ll1ng tr l at the retate 111 

and of itself affects" about the service tS "the net Amocnt paio ior tr'e scrvtce" (ld ) il 
The 1996 ,~\ct requires AT & T to pass cena1n cspects of a serv:ce a:ong to the Rese!lers 

'
1 

See also Klein Oepo . Kletn Evtd. Hrg. Ex No 1 ill 83 {"wnm we're i!rgwng abc ut on trcse promo11ons IS 

tne price that shculd be charged"): id at 8~ ("as rar as I know about what's al tssue here tha t's correct 
11 s JUSt the monetary arrangements ) 

9 
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1n the same rnanrer as prov1ded to reta1l customers, but pnce 1S not one of thern 
Instead, the 1996 Act as unplernented by th1s Commtssion authonzes AT & T to establish 
the wholesale pnce of a serv1ce by applymg the 21 5% resale discount rate to the retail 
price of the service. 

This point is confirmed by the Sanford dec1S1on, wh1ch generally charactenzes 
cashback promotions as "rebates "9 Additionally. in address1119 1t1e example of a S 120 
standard montnly price and a S1 00 monthly castlbacK benef.t . Sanford specifiCally refers 
to ·•a coupon for a monthly rebate check for $100. "1° Calling the check a ··rebate," 
however, did not lead the Fourth C1rcu11 to apply .ts hypothetical 20% resale discount to 
t11e $120 "standard" pnce as the Resellers propose To the contrnry, the Fourth Circuit 
conf1rmed th1s Comm1ss1on's reasoning that the resale d1scount must be appl1ed to the 
promOtional prtce of S20 that results when the "monthly rebate check fer $1 oo·· is 
applied to the $120 stand;:Jrd pnce for tt1e offer1ng 

B. LCCW PROMOTIONS 

The LCCW promotion wa1ves the nonrecurring installation charge for rew retail 
customers wt1o are eligible for U1e promot.on AT&T witness Taylor testified that 
resellers are in tially b1lled the retail c11arge for the hne conne::tion less tf\e standard 
wholesale discoum If a timely request for a promotional credit 1s submitted, AT & T 
credits the reselier w1th the amount it 1nit1ally billed the reseller. As a result, neither the 
reta1l customer nor the wholesale cuswmer oays the line connection charge. (Tr p 45) 

W.tness Taylor test1f1ed that the hne connection charge should be regarded as a 
telecommunications serv1ce s.nce customers generally must buy it with the1r tocal 
exchange serv1ce. Thus, he contended that the two serv1ces should be treated as a 
s1r.gle retail telecommunications service consisting of an upfront, one-time pnce and a 
monthly recurring charge to wh1ch the wholesale discount is applied . (Tr p. 46} 
Alternatively, Or Taylor propcsed treating the LCCW as a cashback promotion and 
prov1ding 1! for resale at the retaii price less :he wholesale dtscount (Tr pp 46-4 7} 

Respondent wi:ness Kte1n contended that AT&T should credit the reseller w1th 
the avo1ded cost of line connect1on when the reseller's customer qualif1es for the LCCW 
(Tr pp 276-278, 280} He argued :hot the LCCW 1s 1n the form of a rebate for tile 
reseller and should be calculated by applying tile avoided cost discount to the standard 
retai1 rate , and :;Jiv1ng the reseiler the same rebate that the retail customer rece:ves (Tr 
p 288). 

T!1e Comm1SS10r' f1nds tnat AT& T' s me!n::dology of credtttng Resel!ers w1lh the 
wtlotesnte price of tM LCCW does not differ from that determ,ned as proper for the 
cashb<Jck :xorrot.on In regard ;o the LCCW the effec:•vf: retGii rate IS zero so the 

• See Sanford. 494 F 3Cl at 442 ~49 

l(f <H 1.50 

10 
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effect of the oromotion 1s that ne1ther reta11 nor wholesale customers are charged the 
tne connection charge. whtch 1s approonate 

C. WORD-OF-MOUTH PROMOTION 

AT&T wtlness Taylor testif1ed that the Word-of-Mouth referral program should be 
regarded as an AT&T market1ng expense. Customers are act1ng tn the capacity of a 
part-time sales force for AT&T and compensated for successful referrals by recetving a 
cash reward. (Tr p. 50) Dr. Taylor also stated that the benefit the recrpient recetves has 
no relationshrp to the services purchased by the recipient from AT&T. and that to 
recetve the Word-of-Mouth payment. the recrprent rnust perform a service of value to 
AT&T by convincing someone to become a new AT & T customer 

Respondents' witness Klern testified that the Word-of-Mouth referral program IS a 
rebate offered as a term and conditton of serv1ce and FCC rules reqUtre that rebates 
must be available for resale (Tr pp. 287 -88) Dr. Klein offered a formula used to 
calculate the effect;ve rate to the customer based on the rebate, and concluded :hat tf 
the referral program was not available for resale AT&T would be evadtng tis wholesale 
rate obligation 

The Commrssion agrees w1th AT&T that the Word-of-Mouth referral program is 
not subJect to :he resale obligations of the Act. As explarned by w1tness Taylor. the 
referral program d1ffers from offenngs that are subject to resale obltgaltons rn several 
cntical aspects First, there is no correlatton between the referral program and services 
purchased from AT&T by the rec1p1ent: those servrces may rema1n unchanged 
regardless of the number of successful referrals. Instead. the benefit recerved 1S directly 
lied to telecommuntcatrons servrces purchased by olher end users. creaung a Situation 
where the rectpient of the referral program ts essenually performrng a markeltng or sales 
serv1ce on behalf of AT&T. (Tr. D. 51). 

The parties agree that marke:tng and sales costs are specifically 1ncluded in the 
calculation of avoided costs as required by FCC rules (§ 51 609) . Under 
cross-examination. Or. Klein agreed that sales costs associated with several potential 
Individual promot ional efforts would not be reqUifed to be made available for resale (Tr 
pp 315-16) Tne Commission believes that the Word-of-Mouth referral program is 
analogous to the sales efforts descrioed in the cross-examinatron of Dr. Kletn and tS 
essentially a marketing program for ATe. T s serv1ces The Comm1ssron is aware of 
nothtng 1n t ~e Local Compeution Order requ1nng a prograrn :ha: markets retatl servrces 
to be made avatlable for resale hy a compelttor 

The Comrniss1on. therefore. finds and concludes that the Word-of-Mouth referral 
program 1s not required to be made avatlab'e for resale S1nce the Commiss1on has 
determined that the Word-of-Mouth reierra. program IS no: sub.ecl to the resale 
obligation. the quest1on cf r>ow cred•ts to Resellers shOL.Id be calculated 1S moot 
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IT IS. THEREFORE. ORDERED as toilows 

That the crcdtls to Resel ers for the Cashback and Ltne Connect~on 
Charge Watver promot1ons should be calculated by applytng the Commissrcn-approved 
21 5% resale dtscount to tne retail P'•ce of !he underlytng serv1ce. and 

2 That the Word-of-Mouth referral program does not have to be made 
available for resale 

ISSUED OY ORDER OF THE COMMISS ION 

Th1s the 22ne day of September. 2011 

NORTH CAROLINA UTILITIES COMMISSION 

Gat! L Mount, Deputy Clerk 

Commisstoner Lucy T. Allen dtd not partiCipate tn thts dectstOI" 
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DOCKET NO P-836 SUB 5 

CHAIRMAN EDWARD S FINLEY. JR CONCURRING IN RESULT I concur 
w1th the conc1us1on of the majonty that the calculaltons of any payments due the 
resellers from AT&T for ~sh back promoltons should result tn payrrents produced by 
AT&T's formula but for reasons d1fferent than those rel1ed upon by the maJOnly .n tls 
discusston and conclusions set forth in subsection A For reasons that do not appear 
on the record, AT&T has agreed voluntanly to resell t~1e subscriptton incenttves at tssue 
1n thts docket and has stipulated thai tt would do so in this case In my v1ew AT&T has 
no obltgahon to resell the promotions under TA-96 or the FCC's Local Compet1lton 
Order because \he suoscription incentives are Items of economic value, not rate 
dtscounts. Morecver, the subscnptton Incentives are one-lime promotion payments and 
the duration of the promotton is for less than 90 days 

All of the difficult;es, the dtfferences of optn1on and the mynad formulae and 
calculations wit11 which the Commission has been presented anse because 1n the one 
month the subscription 1ncemive payments are made to AT&Ts reta1l customers. the 
resale pr1ce to resellers exceeds the retail pnce Under 1111 949 and 950 of the Local 
Cornpel1tton Order and 47 C F R § 51 613(a). ILECs are not required to resell short 
term prornottons or promotions that w1 ll be tn effect lor no more :han 90 days Failure to 
acknowledge that these one-ttme subscnpuon 1nccn1tves fall clearly with1n the short 
terr1 promolton category has resulted tn endless arguments 1n wh tch the parties 
struggle mtghtily to force a square peg u1to a ro~nd hole These arguments m1ss tne 
d1spOS1ltve po1nt 

In North Carohna the Commtssion s JL.nsdtclton to require ILECs to resell these 
subscriptton incentive promotions arises because they are "1tems of value" affecting the 
underlying services :he subscriber recetves and are therefore ''de facto" offerings in 
contrast to "de jure· or "per se" offer,ngs addressed by Congress and the FCC. 
Because they are only "de facto" offerings they pose less potential anticompetittve harm 
to resellers Such was the Commission's raiding upheld by the Fourth C1rcu1t tn 
Sanford Be ng only ·'de facto" offenngs the subscnption 1ncentives need not be 
assessed by the FCC's requirements on resa le at all. If they are to be so assessed, 
they need not be resold to resellers due to thetr one-ume d1..ratton. 

White patnttng 1tself tnto a corner by assert1ng · AT&T North Caroltna ts net 
arguing that the 'short term promot1on exception' relteves tl of tiS resale obhgahon wtlh 
regard to the casl1 back promotions at tssue tn th1s proceedrng' AT & T proceeds to 
substarliate 1ts arguments on the •Jery prtnctples underly1ng ~h t s exceplton 

As tne dtscusston of Attachmen: 0 above demonstrates. the Resetlers· 
"wholesale ts htgher than reta1l ' argument 1s the result or myoptcaay 
IOCL.Sing on a stngle rronth or two tn isotat1on nnd 1gnonng the reality of 
what happens thereafter 
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Bnefp 20 

lnoeea. no aspect o' a casn back promot1on rrakes econom•c sense 1n 
such a short term. because 1t wo.;ld be irrat1onal for AT & T North Carolina 
:o offer $50 casn back to woo :::ustoMers who w11i stay with the Company 
for only a month or two L1kew1se the prov1S1ons or the 1996 Act are rot 
Intended to enable new entrants to win customers 1n a s1ngle month: that 
is not competition - it is churn. A proper understandmg of the econom•cs 
of a cash back promotion necessarily looks at a longer term 

Elr1ef p. 21 

And the Resellers cannot honestly claim that wMt they perceive as a 
·'wholesale is h1gher than retail" situation pers1sts for an unreasonable 
penod of time - 1n the example addressed 1n Attachment 0 of this Ortef , 
for example, the s•tuation 1s forever reversed when the serv1ce 1s kept for 
more than a s1ngle -nonth 

Bnefp 22 

Look1ng at one-month 1n isolation for the on-go1ng servtce c"larges 1gnores 
the econom1c reahttes of tne tenure of the end user customer and does 
nothing more than encourage Resellers to churn t.,ose end users off a!ter 
one month 

Brief p. 24. 

In 1ts Local Corrpet1tion Order. the FCC ex:luded short-term promotions 
I rom the Federal Act's resal e obligations and thus sanct1oned re ta1l pnces 
that temporanly are higher than wholesale pnces. recogn1zing that 

Promotions that are lim1ted in length may serve 
procornpetitive ends through enhanc1ng marketing and sales 
based competition and we do not wish to unnecessanly 
restrict such offerings. We believe t'lat, 1f promotions are of 
hm1ted duration. the1r procompet1live effects w11l outwetgh 
any potential an:icompeht1ve effects We therafo~e conclude 
that snort-term prornot1onnl pnces do not ccnslllute retail 
'ates for :re unde·lytng services ard are thus 'lOt subJect ~o 
:he :~ro esate rate :::;bhgauon 
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Brief pp 24-25. 

Reseflers likewise advance arguments anchored on the ~r.nciple that the 
promotion aspect or the subscription incentive lasts for a duration of only one month 

Regarding the casn back promotions. the quest•on before the Comrrtss1on 
is how to determ,ne the amount Resellers are ent1tled when reselling 
seuices subject to cash bac~ promot,ons for that SHlUie mont11 wl' en the 
promotion 1S processed. No other months are ,n dispute 

However, for this single month in dispute. AT&T continues to resist the 
requ1rements that it resell 1ts services to CLECs at the effec!tve retail rate 
less its costs avoided. 

Bnef p. 1 (emphasis in original}. 

It is unclear why th1s was a concern. stnce AT&T does not reduce 1ts 
monthly rate A cash back promotion is a pr:ce g;mm,ck - a one-t1me deal 
designed to win bustness from compeutors - that does not change the 
standard monthly rate and does not 1nd1cate a charge 1n avoiced costs 

Bnef p . 22. 

Both parties are absolutely correct. The subscnption 1ncent1ves are short term 
promotions thDt, were the FCC rules to apply, would be exempted from any resale 
requirement As the ILEC has no obligation to resell the promotion tn the first place. the 
Commission should not force the ILEC to pay Resellers more than the ILEC is willing 
voluntarily to pay Endless arguments as to how the payment should be calculated 
through reference to FCC pnnciptes that apoly to long term. de jure promot1ons. not 
short term and not de facto ones. simply are not useful. 

\s\ EdwardS. F1nley. Jr 
Chairman Edward S Finley. Jr 
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COMMONINEAL TH OF KEN TUCKY 

BEFORE THE PUBLIC SERVICE COMI•.MSSION 

In lhe Mat!er of 

DPI rELECONNECT. L.L.C 

COMPLAINANT 

V. 

BELLSOUTH TELECOMMUNICATIONS, INC. 
0/B/A AT&T KENTUCKY 

DEFENDANT 

DISPUTE OVEF~ INTERPRETATION OF THE 
PARTIES' INTERCONNECTION AGREEMENT 
REGARDING AT&T KENTUCKY'S FAILURE TO 
EXTEND CASH-BACK PROMOTIONS TO DPI 

ORDE~ 

CASE NO. 
2009-00127 

This case is before the Commission on a billing dispute between dP1 

Teleconnect. Inc ("dP!") and SeiiSouth Telecommunications. LLC d/b/a AT&T 

Ken!Lidy t"A T ~ T Kentucky") The patties l1ave filed extens1ve discovery. 

test1mor y and bnefs on the tssues and the oral argumer,t v1as held on October 

25. 2011 The JJ<:ulles have agreed to subrrul the ma tter to the Comm1ssron on 

the record 

DPi IS a prepr.lld prov1der of loca l telecommunica tions s•~rv1ce that 

pu~c i1as..:s \vnolesale .. servtce frorn .A.T & T K.enlucky and re~P.II~; 11 10 its own 

Exhrblt l. 
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customers vtho •:Jenerally v;outd not :JuaiJfy for trad•llonal phone ser.11ce =or 

exdmple. dP• pUichase~ local servtce from AT & T Kentucky for $13.85 and then 

sells •t on a prep<1id basts. to •Is customers for approximately $55 00 a month.' 

Under Fede:ral Communicattcn Commisston ("FCC") regutattons . if an 

incumbent. such as AT & T Ke ntucky, offers a promotion that lasts greater than 90 

days. tl ' ''lUSt discount the wholesale prir:e to a 'Nholesale purchaser (such as dPi) 

d the wholesale ~urchaser's customers would have Quuhfied for the promoltonal 

G•scounts had they been AT&T Kentucky customers t\7 C.r R §51 613 

The tnstant comptan1t fo~uses on three separute AT & T Kentucky 

promottcnal offe(lngs The primal)' component of these prcmoltons involved a 

cash-back offering thai gave qualifying AT&T Kentucky customers the 

opportunity to recetve a cneck 1n a destgnaled amount from AT & T Kentucky.:? 

Spectfically, tf the customer purchased certam fea:Jres. he would recetve the 

cash back '" the form of <J check or voucher. OPt purchased the promotion at 

tssue from r\ T & T Kentucky at the standard resale rate for the 

telccommun•cations servtces provided 1n the promotion. 

The tssue aflses becnuse AT8,T Kentucky did not provtde any portion ol 

the cash·back promotron to dPr because/\ T& T Kentucky believed that offering to 

provtde J gift C<Hcl . c11eck. coup:>n or other grveaway rn return for lf)e purchase of 

I erguson Dtr~::d T o;;sttmuny at 23 exhibtl Plf- 10 

: I he p•omollons and :he amounts "' 1tspute for each of tnef'l 3re ! 1' 
C:;~sh B<:lc • S 100 Cor·opiele Chorce" !or 527 200. (2) Cash 8dC~ S 100 1 FR w•tl1 
fvto Paytng reatures' for S2 .60G· and 13) Cash 8ac.:.k S50 lFR wf' l llNG P:qmg 
Featurr.s for S9.200 

' ... 
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telecommunications services was not covered bv the FCC regulations requmng 

AT&T Kentucky to extend ihose promotions to resellers 

dPi's Arguments 

DPr asserts that relevant FCC regulations and st<~tutes require AT&T 

Kentucky to extend the cash-back prornotronal offers that it provtdes to rts 

customers to resellers such as dPi.3 OPi relies upon 47 U S.C § 25 1(c)(4) which 

provides that a carrier like AT&T Kentucky must: 

(A) (O]Her for resale at wholesale rates any telecommunications 
service that the carrier provides at retail to subscnbers who are not 
telecommunications carriers. 

(B) (N)ot prohibit. nor rmpose unreasonable or discriminatory 
conditions or limitations on. the resale of such telecommunications 
servrce. 

DPr argues that the FCC requrrement that AT&T Kentucky ex1end the 

same offers it applies to rts retail customers apphes to rts promotrons. 

Specrfically, dPi asserts that the FCC has found that resale restrictions are 

presumptively unreasonable and that AT & T Kentucky can only rebut thrs 

presump tion if the restrictions are narrowly tarlored • 

DPi also pornts to FCC regulatJons tllvlr t argues supporls its position. 

4 7 C F R § 51.605 provides. in relevant part. that. 

(a) (A)n :ncumbent LEC shall offer to any requestrng 
telecommunicatrons earner any ielecommunicatrons service that 
the rncumbent LEG offers on a retarl basts to subscnbers that are 
not telecommunrca\lons carriers for resale at wholesale rates 

3 Qp, s lnrt.at 3ri~i at 4 5 

.J. 
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(e) {A)n mcumbent LEG shall not unpose restn~t1ons on tl1e 
resale by a ·equesiH1g carrter or te:lecommun•cat10ns serv1ces 
oHercd by til~ •ncumbenl I EC 

The appi1C<Jble regulation provtdes. 1n relevant part. th<~l. "an ncumben! 

LEG may tmpose a restr iction (on resale! only d 11 proves to the state commtss•on 

that the restnct10n IS reasonable and non-disCflm1natory · 4 7 C F R § 51 623(b) 

DP1 araues that the cash-back ptornoltons apply to t! because the 

promot1ons <Jffecl the rate that AT & T Kentucky charges rts CtJstomers for the 

scn11CC i the cash-back t:romotion effecttvely reduces the reta11 cost to less than 

tile amount for whtch AT & T Kentucky sells the serv1ce to dPt) DP1 argues that 

allowmg AT & T Kentucky to reduce the rate on the back end by oHertng the 

·ebate IS an •mf<ur and unreasonable method for AT&T Kentucky to orcumve"'t 

ille FCC rules regarding extens1on of promottons to resale customers 

OPt also argues that the restnc!lon 111 the Ci'l5h-back promotions 1s tnvaltd 

because tt never sough t pnor Commission approval of \he restnctron as requ1red 

by 47 C FR.§ 51 623(b) 

OPt ;-~ ssert s, contra AT & T Kentucky, that the Interconnection agreernerts 

111at govern the relattonsl1ro between AT&T Kentucky and dPi place a s1x-year 

wrndow to challenge a ·jen1al of a promotion n~d not a 12-month t1rne restric;t1on 

<IS ATe T Kentucky argues ., Tl1c first mterr;onnectton agret':mcnt governtng the 

tdattJ:Jsnlp .v.ts 1n dlect 'ront 2)03 un:rl 2007, ihe penod of tun<:! over \'ihtch tile 

!ll'ltOr :; J ' !!ll: dtspui~s arcse DP1 argues :hat the tnterconne·:::hon agr8ern~nl 

rnvok':!s :ederal law :c control the oflenny of r~sale ser:tces :15 :1ell ac; disputes 

Cas;:: \Jo 2009-0012/ 
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£Jrisrng out of those sarvrces To the extent that federal law does not apply. 

Georgia state law governs. which provides for a six-year window in which to bring 

a dispute. DPi argues lhat the newer interconnection agree111ent. which has a 

12-month window in which to file a dispute . does not apply retroactively and does 

not govern thrs dispute. 5 

DPi also asserts that AT&T Kentucky has 1ssued several "cash-back" 

promotions over the last decade and that these cash-back promotions are 

essentially rebates . The effect. then. is to reduce the overall rate that AT&T 

Kentucky's customers are charged .: 

DPi asserts that AT&T Kentucky"s billing system automatically 

overcharges every reseller for every seNlce that the reseller orders that is 

subject to a promotional discount. It is then up to the reseller to apply for the 

credits if it understands that it qualifies for the promotional discounts . DPi argues 

that A r & T Kentucky makes this process as difficult as poss1ble by requiring 

resellers to meticulously document the credit with the proper data and f1ll out 

AT&T Kentucky's online forms and that AT&T Kentucky provides no reason lor 

rejecting promotional credrts. a 

DPi cla1ms that. alth·Jugh rt met the criteria for the cash-back promotions . 

AT&T Kentucky did not inform dPi that it did . or did not. qualify for the d1scount 

Jrohl ~ft.::r June 2007 (Aft::r Ju-1e 2007. AT & I Kantur;ky tJG~Jan offering the 

'' rg_ , Jt n. 7 

; IQ., at 8 

~ !Q_ a ! 9 

-5-
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tl:scour.t to oPt) 'f./hen AT & T Kentucky started to grant :he cliSCounl ·n June 

2::>07 dP1 sought c•ed1t lor the prev1ous cash-back promouons but was reouffed. 

leadmg to lh1s complaint 9 

DP1 also argues thai it should receive the full value of the cash-back 

prornot1on and lhal the value of tile promotion :;hould not be reduced by the 

wholesale d1scount rate applied to resale of regula r services For examp le. rf 

AT&T Kentucky of.ers retail service to its customers at S20.00. rt must sell 11 to 

dPi at a Comrnrssion-mandated discount of 16 79% fherefore. dPi is able to 

purchase the service at $16.64 DPi argues. however. that tf AT&T Kentucky 

oHers a promotion for a certain monetary value. the d1scount rate does not apply 

to the promollonal pnce. For example. 1f AT & T Kentucky offers a cash-back 

promot1on of SSO 00. i: must offer dPi a credit for the whole SSO 00 and not 

rmJuce :hal S50 00 by lhe \'Jholesale discount 10 

2 AT & T Kentucky's Argument 

AT & T Kentucky argues that the obligation to prov1de promotional credits to 

resale applies only to "telecommunicatrons services" and. because the promotion 

;s not a 'telecommunications serJ:ce. " il does not need to be extended to 

rcsellcrs tr ~,e dPr 

I\ I?.. T Kentucky assens that 47 USC § 156(46) defmes 

'telccommunrcal iOPS services· 3S. ·the offermg of te1·2!comrnumcatrons for a fee 

111<-c::y to :0e ;)Ubhc •.)< to ~ucl) :lasses ')i .:ses as to be cflec:rl-?lf 3va1lable 

')d_ 3t10·11. 

") ~1. d( 20-32 

J). 
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directly to the publiC ·· and that 47 U S.C § 153(43) defines 

"telecommunicnt1ons" as tl1e ··transmiSSion. between or among points spec1fied 

by the 1rser. of information of the user"s choosing. without change in the form or 

content of the information as sent and received.'" 

AT & T Kentucky argues that. based upon these statutory definitions. 

coupons that can be redeemed as checks are noi telecommunications seNices. 

AT & T Kentucky asserts that they are merely marketing incentives designed to 

attract customers and that it has no obligation to resell such marketing 

Incentives. AT&T Kentucky explains that it began offering t11e cash-back 

promotion for resale once 1t merged with AT&T because AT&T had been 

providing the cash-back promotion before the merger 1 1 

AT&T Kentucky acknowlerlged that the Fourth Circuit Court of Appeals 

~1ad recently determ1ned that any promotiOn that involves a retail customer 

receiving something of value (such as a check) must be made available for 

resa le . ' 2 

AT & T Kentucky acknowledges that any restrictions on retail have to be 

nondiscriminatory. and that the FCC has established a presumption that all 

restrictions are unreasonable and discriminatory AT&T Kentucky, however. 

argues 111at the pr esumption IS r r~ bultable . and or>ly has t:J be rebutted once the 

· ' AT & T Ken lucky"s lr.111al Brief at 9- 11) 

. ~ VR at 2 06 30 

c~ s<? t-Jo /.()09 -001'?.7 
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restnct1on becomes an 1ssue of compla1nt, not ~· .. hen the restr•ct1on 1S f•rst 

JJroposed. n 

Cllmg to the Sanford '< case out oi the Fourth C1rcu1t. AI&T Kentucky 

asserts that the ·touchstone factor"' in determm1ng whether a restriction IS 

unreasonable is vthether it stifles or unduly harms competition AT & T Kentucky 

;:ugues that its restnct•on on cash-back promotions does not st1fle or unduly harm 

competition 1
) 

AT&T Kentucky assens that 11 does not compete wilh dPi DP1 pays AT&T 

Kentucky S 13 85 for bas1c seNice; AT&T Kentucky charges 1ts customers 

$16.55. DPi charges its customers. 1nclud1ng taxes and fees, $51 00 for the first 

month of serv1ce S66 28 tor the second month of serv1ce: and S56 28 for each 

month thereafter Based on these pnces. AT&T Kentucky asserts that dP1 and 11 

are not competing for the same customers and. therefore, any restncllon on the 

ca sh-back prorr.ot1ons can have no 1mpact on compet1t10n 16 

AT&T Kentucky argues that. 1f it must make some sort of refund to dPi. the 

refund is less than dPi asserts it should be . AT&T Kentucky nsserts that t11e 

re fund should be adjusted by the follow1ng factors (I) the amount of the cla1ms 

rnu~l b-; teduced by tf1e amount that dPr d1d not dispute 1n a timely ma\ler 

·: AT~l Ker.tuct.y' s ~n• ltal G11ef at '0-i2 

'Bei:So:,!lr Telecom In:: v S3nford 494 !-=3d 4 39 (4 "' C.r 20071 

·• JQ. .. at \4 . 15 

.a. C.1"0 No ?009 (10127 
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pursuant to the 2007 interconnection agreement: and (2) any amounts sought by 

dP1 must be reduce'! -:JY the 16 79 percent res1denhal resale d1scount rate. 

Regardtng the firs t factor. AT & T Kentucky argues that the 2007 

Interconnection agreement superseded the p1evious interconnection agreement 

and that th~ new agreement requtres the f1l ing of d1sputes w1\h1n 12 months of a 

d1spute arising. AT&T Kentucky claims that this applies to 57.350 00 of the cash-

back promotions for which dPi asks 1 ~ 

Regardmg the second factor. AT&T Kentucky argues that, to tt1e extent 

dPi is antitled to any casl1-back promot1ons not limited by the 12-month ttme 

restnction. the amount should be reduced by the 16 79 percent residential resale 

d1scount rate that the Commission has prev1ously established. AT&T Kentucky 

argues that dPi should be entitled to no more cred1t for the cash-back component 

than 1\ would be enhlled to if AT&T Kentucky had Simply reduced the retarl price 

of the affected serv1ce by the same amount. 18 

The wholesale discount serves to set the rate that AT & T Kentucky 

charges a reseller for service. meaning that. if AT & T Kentuck y charges its 

customers $ 16.00 for retail service. it must sell the service to dPi at $13.31 . 

AT & T Kentucky argues that this discount apolies to promotions that it applies to 

rssellc rs. The refore , 1f a reseller quahfies for a 550.00 promotron. 1\ will actually 

rece,ve S41 !;0 of !he promolton. !he SSO CJO prornouon m1nus !he 16 79 percent 

- ------- ---
II !.Q_ at 18-19 

1 ~ !9_ at 22-26 

.l). 
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;., r e. T Kentucky also asser.s :t·.at v:hen pro:.:eSSing JPI's -:I alms for 

promollonal credi!s. AT&T Kentucky d1scovered that 27 percenl of :he claHT~S 

were subm.rted 1n error. Thus. AT&T Kentucky argues. any a\'Jard made to dPi 

should presume a Similar error rate and be reduced by a s1mri<H amount. '9 

OI_SCUSSI_Q_Q 

In order to react) a decision on this case, the Commission makes the 

following determinations 

Although AT & T Kentucky origrnally argued that the cash-back promotion 

at issue dtd not have to be provtded for resale because they are not 

' telecommun1callons sen11ces." AT&T Kentucky d1d not present thiS argument at 

oral argu"1ert As d1scussed above, AT&T Kentucky concedes that the Fourth 

C:rcUt: Court of Appeals found that if somethrng of value IS prov1ded for a 

promotron. whether rt ts a telecommunications servrce or not. 1t has to be 

provi<led for resale, otherwise. 11 puts competitors at a competlttve disadvantage. 

The Commrss1on agrees v11th :he analysis of the Fourth C1rcurt and finds 

that the cash-back promotion has to be provided for resale . 1 o find otherv-nse 

would prov1de an unreasonable advantage to AT&T Kentucky versus resellers as 

AT&T Kentucky could eirecuvely reduce the retarl rate by provrdrng a cash-back 

oromotton. d dtscount that tile resellers could not extend to irH~H ovm r:ustomers. 

lhe first rnterconnectton agreement governmg t'le r-?13ttonshlp 'J!as rn 

-e:f-ect :·.:rn 2C03 Jl'!tl ~.)C ? ;ne p0r1od ol :nne over ,·,hrch ine maJorrty of the 

':!tspu:es :~r"Js~. DPi 3rgl!es :n3: :re 1n:erconnect1on a;~r'!!em11nt rnvo~:es 'edera 
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law lo ::onlrol the oifew1g of resale ser\' tces as well as dtsputes ansmg out of 

lllose serv1ces To the extent thai federal law ooes not apply. Georg1a state law 

governs and provides for a six-year window 1n which to bnng a d1spute. 

AT&T Kentucky argues that the 2007 mterconnection agreement 

superseded the previous tnterconnection agreement and that the new agreement 

requires the filing of disputes within 12 months of a dispute arising AT&T 

Kentucky cla1rns that this applies to 57.350 00 o f the cash-bnck promot1ons for 

,.,h,ch dPi asks . 

It appears that dP1 made timely dispute for the claims arismg out of the 

first mterconnectton agreement The Commission finds that dP1 made timely 

dispute of those charges and that the 2007 interconnectton dispute does not 

apply retronct1vely to those disputes 

It also appears ihat dPi d1d not make timely disputes for some of the 

claims that arose after the 2007 mterconnect1on agreement became effective. 

The 2007 agreement provides for only a 12-month w1ndow in which to d1spute 

the den1al of a promotional credtt. To the extent that dPi did not make timely 

disputes under the 2007 agreement. the Commission finds for AT & T Kentucky 

anrl reduces any credit owed to dPi by 57.350.00 

As dtscussed above. :he Corrmtsston f1nds that the promotional discount 

r.1t.:s1 oe nade ava.lable !or resale because. tf not maoe aval!abl~ . 11 '!iOuld pul 

rese llers at a compatiiiVe dtsad•tantage Therefore the Comrrw;sion finds that 

reswc!tng :he ca~h-t,ack ;>rtJmolio'l from resale tS unreasonable 

11 Case No 2009 00 127 
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AT & T Ken:uc~<y ar•;;ues that iln'l cred.t order :o be ;:,rovrced 'o oP• sho:.Jic 

be reduced by 3 27 percent <::rror rate AT& I Kentucky ulleges that 

appro:.tmately '27 percent of aPr's reques ts for promotror1al drscounts are made in 

errvr (rn general not just applied to I he cash-back promotion). Therefor e. AT&T 

Kentuck•t asserts that any credrl iJ\'t<Hded to dPi s."'lould be redLced by the error 

rate The Comrnrssron finds that AT & T Kentucky shall not adjust any credrt 

awarded to dPt by the proposed 27 percent error rate The evrdence rn the 

record does nol support or prove thai the 27 percent error rate was accurate. 

The Comrntssion must also resolve whether the credrt due dPr has to be 

rerJuced by ll'e 16 79 percent wholesale drscount Thrs rssue carries greater 

S•gnrficance tt·an JUSt thrs cornplarnt case Whether or not AT&T Kentucky .. nay 

reduce any promotional d rscount by the wholesale drscounl is currently m 

lltrgatron rn 22 states anc.J involves clarms rn excess of $100.000.000 ~0 

DPr argues that wholesale pnces always have to be lower than retarl 

pnces. the·efore. rt does not want the wholesale drscount to apply to ihe 

prurnotional c~edrl For ihe sake of dlustratio:'l. the Cornm,ssron wrll assume th= 

lcllowrng facts. as presented by AT & T Kentucky a t the hearrng : 

Wholesale Orscount. 2C% 
Monthly Rctarl Service rate: S120 
Cash back promo Iron S 100 
Result. Monthly Promotior.al Pr1ce of $20 

nPr \'lciuld c"lculate the resale cost 111 3r.e of the followrng ways 

520 ,prcr<10'<0nul prit.el 
-$2~ ' 20: ·~ 'JI S 120 Standa~:J .:'D~ 
:- S~l tA TS. f oays ·o JPr :54/rnontt1l 

20 V R 311 1900 

. ~ , - Case No .''r'Y)-f/) 127 
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or 

S96 ($120 Retail Price discounted by 20%) 
-S 100 ICashback Amount I 
( -4) (AT & T pays to oPi 54/month) 

In both of the scenarios . AT&T Kentucky must pay ciP1 for serv1ce that dPi 

orders from AT&T Kentucky. The promotion does not merely reduce the price of 

the reta11 serv1ce. it forces AT&T Kentucky to g1ve $4 00 to dPi for service tha t dP1 

v1ould normally pay ..c\ T& T Kentucky for 

AT&T Kentucky and the Fourih Circui t Court of Appeals calculate the 

resale cost 111 e1ther of the fo llowing ways 

or 

S20 (promotional price) 
-$4 (20% of $20 Promotional Pnfill 
-S16 fdPi pays AT&T S16/montn) 

S96 (S 120 Reta11 Price discounted by 20%) 
-S80 (Cashback Amou_flt discounted by 20%) 
-S 16 (dPi pays AT&T S16/month) 

Under AT&T Kentucky's calculations. dPi would pay a steeply d1scounted 

rate to A r & T Kentucky for the d1scounted serv1ce. The promotiona l price that 

AT&T Kentucky provides to its customers is $20.00 a month. whereas c!P1 VJOuld 

pay $16.00 ($20 00 discounted by 20 percent) for the serv1ce. 

The Comnussion finds that any p10fi10lional d1:.counls :.hould b\:: OdJusted 

by the wl)olesaie d1scount r o adopt dPi's pos1t10fl would t>e to put AT 0. T 

Kt:ntudy m the tJos•tuJrt o' paymg •ts compet:tors to 'pJJrchns.<>' liT & T KePtucr. y s 

;:. r& T Vcntuck;·; pos•t1on ~1111 ·esUiiS m dP1 rece1vmg 3 rJ1c;co~un on serv1ce that 

-13- Case No 2009 00 127 
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places the pnce below the promot1onal price that 1H& T Ken tucky provides 1ts 

retail cus!omers 

DPI argues tha t rcc regulations require any Incumbent !ocal exchange 

camer ("ILEC") to first seek state Commission approval before placing any 

restnct1ons on resale. AT & T Kentucky argues that. although the FCC has 

concluded that any restrictions on resale are presumed to be unreasonable. it is 

a rebuttable presumption that only arises when the restriction is cl1allenged. ll is 

only upon a complaint to a state commission that the slate comm1ssion needs lo 

approve or deny any resale res trict10n. 

The Comm1Ss 1on finds that a telecommunications carrier does not have to 

seek preapproval for a restnction on resale. As a practical matter. it would be 

unduly burdensome to the Commiss1on to have to review and approve all 

prol!lotions tha t incumbents offer. Telecommunication carriers often have dozens 

oi promotions running at the same tune . The Comm1ssion has not reviewed 

oromol1ons or any res1rictions on resale since the enactment of the 1996 

Telecommunications Act. 

Moreover. requinng 111cumbent carriers to seek pnor appruval before 

offering a promotion or restriction on resale would harm cuswrners by reducing 

the nurnber of promot1ons offered. II an ILEC had to seek preapprova l for any 

promotion tha t might be restricted from resa le. it v:ould constantly be befom the 

Com1rotss1on seek1ng such appro·,al. Hie ccst anct time involved would remove 

:my f1!1anc1af H1C,nti'Ve fo r tlECs to prcwje promo!lonGf discounts ard would 

remove downward pressure on reta1l pnces for customers. 

.1 4- Case No 20CD .()Q 127 
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Based on the above IT IS HEREBY OI<OEREO that 

The cash-back promotions at 1ssue must be made ava1table lor 

resale 

2 OP1 may recover for the cred1t disputes 11 brought under and durmg 

ll,e 2003-2006 Interconnection agreement 

3 OPi may not recover for cred1t disputl3s brought under the 2007 

1nterconnecllon agreement 

4 The credits due dPi shall not be discounl~d by AT&T Kentucky's 

proposed 27 percent error rate 

5. Any promotional discount must be reduced by the wholesale 

diSCOunt 

6 An :ncumbent earner does not ne~d to seek preapproval !rom the 

Commission before placmg a restrictiOn on resale 

7 Th1s IS a !inal and appealable order 

By the Cornm1SS1on 

ENTERED ?" 

JAN 1 9 2012 
KENTuCKY 1-'UBUC 

SERVICE.90MMISSION 

(.'!so=: No 2009-00 · ;:7 
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COMMON\NEAL TH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMrvliSSION 

In the Matter of· 

DPI TELECONNECT. L.L.C. 

COMPLAINANT 

V . 

BELLSOUTH TELECOMMUNICATIONS. INC. 
D/8/A AT&T KENTUCKY 

DEFENDANT 

DISPUTE OVER INTERPRETATION OF THE 
PARTIES' INTERCONNECTION AGREEMENT 
REGARDING AT&T KENTUCKY'S FAILURE TO 
EXTEND CASH-BACK PROMOTIONS TO DPI 

ORDER 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CASE NO. 
2009-00127 

On February 13, 2012, dPi Teleconnect, Inc. ("dPi") filed with the Commission a 

Motion to reconsider the Commission's January 19. 2012 Order. BeiiSouth 

Telecommunications. LLC d/b/a AT&T Kentucky ("AT&T Kentucky") filed its response in 

opposition to !he Motion on February 23. 2012. 

DPi challenges the Commission's dec;ision that an AT & T Kentucky promotional 

"cashback" offer that IS offered at resale to dPi must be reduced by the wholesale 

discount that is no1mally appl;ed to resaie. DPi argues that. because th is might result in 

the wholesale price being higher than the reta1l price, it 15 prohibited by the 1996 

Telecommunications Act. 
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DPi initially argued that it should receive the full value of the cashback promotion 

and that the value of the promotion should not be reduced by the wholesale discount 

rate applied to resale of regular services. For example. if AT&T Kentucky offers retail 

service to its customers at $20.00, it must sell 1t to dP1 at a Comm1ssion-mandated 

discount of 16.79 percent. There fore, dPi is able to purchase the service at $16.64. 

DPi orgucd, however, that if AT&T Kentucky o ffered a promotion for a certain monetary 

value, the discount rate did not apply to the promotional price. For example, if AT&T 

Kentucky offered a cashback promotion of $50.00, it must offer dPi a credit for the 

whole SSO.OO and not reduce that $50.00 by the wholesale discount. 

The Commission found that any promotional discounts should be adjusted by the 

wholesale discount and to adopt dPi's position v;ould be to put AT & T Kentucky in the 

position of paying its competitors to "purchase" AT&T Kentucky's service. The 

Commission concluded that such a result was absurd and would lead to an 

anticompetitive environment. The Commission, therefore, ordered that any promotional 

discount must be reduced by the wholesale discount. 

dPi's Argument 

DPi argues that the calculation the Commission adopted in 1ls Order "conflicts 

with federal law and regulations because it violates the core principle of the 

Telecommunications Act that wholesale pricing should always reflect a price below 

rel3il .. . OPr asserts that appllcabl: federal statutes and JegulatJons •eqUire that resale 

rates be lower than wholesale ra:,:s m order to promote compelrtion. DPi also asserts 

------------------
1 Motion for Rehearing at 4 . 

-2- Case No 2009-001 27 
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that the FCC, 1n lhe Local Competition Order, 2 also mdicated that the wholesale price 

should be below retail prices. and that proMotions cannot be used to Circumvent the 

rule. DP1 also relies upon the decision in the San ford3 case out of the Fourth Circuit 

Court of Appeals. DPi argues that. in Sandford, the Fourth Circuit determined that. 

"wholesale must be less than retail." and that the Commission's Order turns the Sanford 

reasoning on its head. OPi ra ises several other arguments, none of which are new, all 

arguing that wholesale rates must always be lower than retail rates. 

DISCUSsion 

KRS 278.400 contains the standard for the Comrr.ission to grant rehearing. If the 

rehearing IS granted, any party "may offer additional ev1dence that could not with 

reasonable diligence have been offered on the former heanng." KRS 278.400. The 

CommiSSIOn may also take the opportun1ty to address any alleged errors or omissions. 

DPi has not raised any new arguments in 1ts Motion for Rehearing . Its motion is 

a rec1tation of the arguments that it presented in its complaint. in filed testimony, at oral 

argument and m its post-hearing bnefs. The Commission considered all of dPi's 

arguments that the cashback promotion shou ld not be discounted by the wholesale 

discount, and rejected them. DPi has presented no compelling argument, produced no 

new evidence, and pointed to no omissions or errors in the Commiss ion's Order that 

warrant granting rehaaring 

2 In the Matter of Implementation of the Local Competition Provisions in the 
Telecommunications Act of 1996. First Report and Order, CC Docket No. 96-98. FCC 
96-325, 11 FCC Red 15499 (rei Aug 8. 1996) 

3 ~eiiSouth Telecom Inc. v. Saniord. 494 F.3d 439 (4:h Cir 2007) 

3· C::~se No 2009-00127 
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Even assum1ng that dPi's Motion for Rehearing had some merit. a recent court 

decis1on further supports the Commission's dec1sion to d1scount the cashback 

promotion by the wholesale discount. In dPi Teleconnect v F1nley et a1.: the United 

States D1stnct Court for the Western Div1sion of North Carolina addressed a similar 

issue to the one that is raised at rehearing -· whether a cashback promotion should be 

reduced by the wholesale discount when it is provided at retail. The Court. applying the 

reasoning in Sanford, concluded that . "dPi IS entitled only to the difference between the 

rate that it originally paid and the rate it should have paid to AT&T North Carolina. The 

rate 11 should have been charged 1s the promotional rate available to the retai l 

customers less the wholesale discount for residential serv1ces .. ~ The Court's 

reasoning and conclusion in its Opinion underscores the Commission's confidence that 

•t reached the correct decision in its January 19, 2012 Order. 

Based on the foregoing. IT IS THEREFORE ORDERED that dPi's Motion for 

Rehearing is DENIED. 

... _, - -

By the Comm•ssion 

ENTERED ?PI 

MAR 0 2 2012 
KENTUCI<Y PUBLIC 

SERVICE COMMISSION 

• dPi Teleconnec! LLC v. Frn le~ (_ F Supp 2d __ . 2012 WL 580550 
(W D N C) The Order v1as entered en February 19. 2012. approxunately one month 
~f1er the CommiSSIOn rssued •Is dec•s1on 1n !h1s case 

~ !.Q at 3 (Emphasis added ) 

Case No. 2009-00127 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TEXAS 20/3 HAR 26 PM 3: 38 

AUSTIN DIVISION 

NEXUS COMMUNICATIONS, INC .. 
PlaintiH, 

-vs-

CHAIRMAN DONNA L. NELSON, KENNETH W. 
ANDERSON, JR., ROLANDO PABLOS, and 
SOUTHWESTERN BELL TELEPHONE COMPANY, 

Defendants. 

ORDER 

r 

''' : -. u __ J_ 

Case No. A-12-CA-555-SS 

Before the Court are Nexus Communications, Inc.'s Abbreviated Initial Brief and Motion for 

Summary Judgment, filed January 2, 2013 [#23): Nexus Communications, Inc.'s Expanded Initial 

Bnef and Motion for Summary Judgment, filed January 2, 2013 (#241: AT&T Texas' Response to 

Nexus' Initial Brief and Motion for Judgment, filed January 31, 2013 (#28); The Commissioners of 

the Public Utility Commission of Texas' Cross-Motion for Summary Judgment and Response to 

Nexus Communications. Inc.'s Expanded Initial Brief and Motion for Summary Judgment, filed 

January 31, 2013 [#29]; and Nexus Communications, Inc.'s Reply Brief on Motion for Summary 

Judgment, filed March 1, 2013 [#30]. The Court conducted a hearing on the matters on March 20, 

2013. Having cons1dered the motions. responsive pleadings, the case file as a whole and the 

applicable law, the Court enters the following opinion and orders. 

I. BACKGROUND 

Nexus Communications, Inc. ("Nexus") bnngs this act1on aga1nstthe CommiSSioners of the 

Public Utility Commission of Texas ("PUCT"). specifically Chairman Donna L. Nelson, Kenneth W. 

Anderson, Jr. and Rolando Pablos. Southwestern Bell Telephone Company d/b/a AT&T Texas 

("AT&T Texas") was granted perm1ssion to intervene as lhe real party in interest. Nexus seeks 

declaratory and inJunctive relief from the April 5, 2012 order of the PUCT granting AT&T Texas' 



motion for summary dec1s1on and dismiss1ng Nexus' cla1ms as well as the June 14, 2012 denying 

Nexus' motion for reconsideration of the Apnl2012 order. At 1ssue is the legality of pnces charged 

by AT& TTexas to Nexus under provisions of the Telecommunications Act of 1996, Texas state law 

and their contractual agreement. A brief review of the historical backdrop of this action will more 

properly set the stage for the specifics of the dispute. 

A. Telecommun ications Act of 1996 

The Telecommunications Act of 1996 ("the Act") was enacted "to promote competition and 

reduce regulation 1n order to secure lower prices and higher quality services for American 

telecommunications consumers and encourage the rapid deployment of new telecommunications 

technologies." Telecommunications Act of 1996, Preamble, Pub. L. No. 104-404, 110 Stat. 56 

(1996 ). To ach1eve its goals. the Act divides various responsibilities between states and the federal 

government, "enlist(ing) the aid of state public ut1hty commissions to ensure that local competition 

was implemented fairly and with due regard to the local conditions ." Global Naps, Inc. v. Mass. 

Oep't of Telecomms. & Energy, 427 F.3d 34. 46 (1st Cir. 2005). 

Prior to the Act. local telephone monopolies. also known as incumbent local exchange 

carriers ("ILECs"), controlled the physical networks necessary to prov1de telecommunications 

service. The Act directed creation of a system of compulsory licenses from the ILECs to would-be 

competitors or competitive local exchange carriers ("CLECs"). The compulsory licenses are known 

as "interconnection agreements," or ·leAs." In pertinent part, the Act requ1res ILECs to "offer for 

resale at wholesale rates any telecommunications service that the carrier provides at retail to 

subscnbers who are not telecommunications carriers." 47 U.S.C § 251(c)(4)(A). This provision 

allows CLECs to establish a market presence by reselling the ILECs'telecommun1cat1ons services 

w1thout build1ng the1r own physical Infrastructure . 

2 



"For the purposes of section 251 (c)( 4 ). a State commission sha ll determine wholesale rates 

on the basis of retail rates charged to subscribers for the telecommunications service requested, 

excluding the portion thereof attributable to any marketing, billing, collection, and other costs that 

will be avoided by the local exchange carrier." /d. § 252(d)(3). Simply put, the wholesale rate 

consists of the retail rate, less whatever costs an ILEC will save by selling the services in bulk to 

a CLEC. See 47 C.F.R. § 51.607 (wholesale rate shall equal rate for telecommunications service, 

less avoided retail costs). In addition, an ILEC must pass along any promotional rate of services 

to a CLEC unless the promotion is short-term, defined as lasting less than ninety days. /d. § 

51 .613(a)(ii). Parties are specifically permitted by the Act to negotiate an ICA "without regard to 

the standards set forth in subsections (b) and (c) of section 251 ." 47 U.S.C. § 252(a)(1 ); see also 

Budget Prepay, Inc. v. AT&T Corp., 605 F.3d 273. 276 (5th Cir. 2010) (ILEC and CLEC have ability 

to negotiate around substantive requirements of resale and interconnection provisions in the Act). 

The Public Utility Regulatory Act ("PURA") grants authority to the PUCT to regulate the 

telecommunications industry in Texas. TEX. UTIL.CODE ANN. § 52.002. PURA generally tracks the 

competitive provisions set forth in the Act. /d.§§ 52.001 - 65.252. 

B. The Parties' Oispute1 

AT&T Texas is an ILEC and Nexus is a CLEC. They are parties to an ICA ("the ICA") last 

amended in June 2008 under which AT&T Texas sold telecommunications services to Nexus at 

wholesale rates. Pursuant to FCC regulations, the PUCT in a 1996 arbitration established a single 

uniform discount rate of 21.6% for determining wholesale prices. In other words. if the retail rate 

is $100, an ILEC would provide the same service to a CLEC at a wholesale rate of $78.40. The 

ICA specifically incorporates this rate by providing that AT&T Texas will make services available 

to Nexus for resale "at the wholesale discount rate ordered by the State Commission. " 

1 
As the facts underly1ng this matter are undisputed. the Court finds citations to the record largely unnecessary. 
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During 2008 and 2009 AT&T Texas offered two cash back promotions. Each promotion 

entttled qualifying retail users to receive $50 cash back. AT & T Texas treated the promo lion as a 

$50 reduction in the retail price. and calculated the promotional credits due to Nexus by subtracting 

the 21 .6% wholesale discount percentage from the $50 face amoun t of the promotton, resulting in 

a cash back credit amount of $39.20. Nexus. in turn, claimed it was due promotiona l credits in the 

full $50 retail face amount of the promotion. 

Nexus fi led a complaint with the PUCT challenging AT&T Texas' method of calculating 

promotional credits , asserting Nexus should receive the full $50 face amount of the promotions. 

The matter was referred to the PUCT's arbitrators. The arbitrators ordered the parties to file 

simultaneous motions for summary decision addressing a single threshold legal question: "Does 

AT&T Texas' method for calculating cashback promotional offerings available for resale comply 

with all applicable federal and state law and the terms of the parties' tnlerconnection agreement?" 

The arbitrators ruled ~AT & T Texas' method for calculating cash back promotional offerings 

available for resale complies with applicable federal and state law and the terms of the part.ies' 

interconnection agreement." On April 5. 2012, the PUCT entered an order granting AT& T's motion 

for summary decision "for the reasons contained in that motion and AT&T Texas' supporting 

documentation." Nexus filed a motion for reconsideration . The motion was denied by the PUCT 

by order dated June 14, 2012. Nexus then filed this action. appealing the PUCT's order. 

Nexus and the PUCT have filed cross motions for summary judgmen t. AT&T Texas has 

filed a response to Nexus' motion. The Court conducted a hearing on the matters on March 20, 

2013. The matters are now ripe for determination. 

II. STANDARD OF REVIEW 

The Act grants slate commissions, includtng the PUCT. power both to approve and to 

interpret and enforce I CAs. Sw. Bell Tel. Co. v. Pub. Uti/. Comm'n of Tex., 208 F.3d 475. 480 (5th 
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Cir. 2000). "In any case in which a State commission makes a determination [regarding an ICA], 

any party aggrieved by such determination may bring an action 1n an appropriate Federal district 

court to determine whether the agreement or statement meets the requirements of' the Act. 47 

U.S.C. § 252(e)(6). The district court reviews the orders of a state commission to determine 

whether an ICA comports with federal law and can review the sta te commission's interpretation and 

enforcement of the ICA. /d. at 482. In such an appellate posture, a district court reviews de novo 

a state commission's determination of whether an ICA comports with the requirements of the Act , 

and reviews "all other issues" determined by the state commission under an arbitrary and 

capricious standard. Budget Prepay, Inc. v. AT&T Corp., 605 F.3d 273,276 (5th Cir. 2010). 

Ill. ANALYSIS 

Although presented as numerous sub-arguments, the core of Nexus' challenge to the 

decision of the PUCT is that the decision violates a single immutable principle enshrined in the Act, 

PURA and the ICA. Namely, Nexus contends all applicable authority requires that the wholesale 

rate be lower than the retail rate. Nexus maintains, because the result of AT&T Texas' method for 

calculating the credit due Nexus from the $50 cash back promotion results in a wholesale rate 

higher than the retail rate, the method must be contrary to law and the ICA. Nexus concludes any 

other result would violate the competitive purposes and policies of the governing legal authorities. 

In support, Nexus first points out the Act, and accompanying regulations, speak in terms 

of setting the wholesale rate by reducing the retail rate by avoided costs. See 47 U.S.C. § 

252(d}(3} (wholesale pnces for telecommunication services are to be determined on the basis of 

retail rates excluding portion for marketing and other costs that will be avoided); 47 C.F.R. § 51 .607 

(wholesale rate ILEC may charge for telecommun1cat1ons serv1ce provided for resale vshal! equal 

the rate for the telecommunications service, less avoided retail costs"). Texas statutes, codified 

in PURA, generally require provision of telecommunication services to a CLEC for resale on "terms 
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that are no less favorable" than the terms provided a retail customer of the LEC. TEX. UTIL. CODE 

ANN. § 60.042(c). PURA further specifically requires, for promotions lasting longer than ninety 

days, that the telecommunications service be provided to the CLEC "at a rate reflecting the 

avoided-cost discount, if any, from the promotional rate ." /d. The parties' ICA also tracks this 

language, requiring AT&T Texas to provide "services available at the avoided cost discount from 

the promotional rate" for promotions of more than ninety days. (AT & T Texas Resp. Ex. C 1[ 3.2). 

Similar1y, the FCC's Local Competition Order< addresses calculation of wholesale rates at 

a percentage below retail rates . See Local Competition Order 1[ 910 (adopting default range 

permitting state commission "to select a reasonable default wholesale rate between 17 and 25 

percent below reta il rate levels"). In discussing promotions, the Local Competition Order 

specifically refers to a discount to be taken. See /d. 1[ 950 (establishing presumption that 

promotional prices offered for 90 days or less ·need not be offered at a discount to resellersn but 

lengthier promotional offerings "must be offered for resale at wholesale rates" in order to "preclude 

the potential for abuse of promotional discounts"). See a/so /d. 1[ 948 (reiterating wholesale 

requirement applies to promotional price discounts). 

Nexus also contends the principle that wholesale rates must always be below retail rates 

is key to the leading appellate case on promotions, Bel/South Tcfocommunications, Inc. v. Sanford. 

494 F.3d 439 (4th Cir. 2007). Specifically, the Fourth Circuit held promotional offers involving gift 

cards, checks, coupons for checks and similar Incentives which extended for more than ninety days 

created a "promotional retail rate" which effectively ''chang[es) the actual retail rate to which a 

2 Congress d1rected the FCC to establish rules to achieve the local compe!Jt1on goals of the Act within s1x 
months of the Act's enactmenL . The result was an order referred to as the Local Competition Order. In re Implementation 
of Local Competition Prowstons in the Telecommumcaltons Act of 1996, 11 FCC Red. 15499, 15605, 11202 ( 1996). The 
provisions of the Local Competition Order were largely affirmed by the Supreme Court. Texas Office of Pub. Uti/. 
Counsel v F C. C., 1831- 3d 393, 407 n.4 (5th Cir. 1999)(citing AT 8 Tv Iowa Uttls. Bd .. 525 U.S . 366. 119 S. Ct. 721 
(1999)). 
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wholesale requirement or discount must be applied." Sanford, 494 F.3d at 442. The court found 

failing to account for promotional credits "would obviously impede competition ." /d. at451. 

Undoubtedly, Nexus is correct in asserting the common-sense interpretation of terms 

setting a wholesa le rate as a "discount from'' or "less avoided retail costs" in relation to the retail 

rate would result in a wholesale rate which is below that of the retail rate. However, in viewing the 

statutes, regulations and case law it is key to note the authorities solely address the wholesale rate 

as the result of a ca lculation. That is, calculation of a wholesale rate requires calculation first of 

the retail rate, followed by application of the discount percentage. Although Nexus is correct that 

the implication of the authorities is that the wholesale rate will be below the retail rate . no authority 

unequivocally states that proposition. Rather, the authorities simply dictate the proper method for 

calculating the wholesale rate. 

Moreover, as AT&T Texas argues, the simple response to Nexus' argument that the 

relevant legal authorities require the wholesale rate be less than the retail rate is that the Act itself 

specifically provides that the value of short-term promotions, those lasting less than ninety days, 

do not have to be passed along to CLECs. In such situations, the wholesale rate thus may well be, 

and generally will be, higher than the retail rate . Accordingly, Nexus' argument that wholesale must 

always be less than retail as an absolute fails for this reason alone. 

In addition. Nexus· argument runs clearly counter to the Sanford, the decision all parties 

treat as the seminal authority on this issue. As set forth above. the court in Sanford held monetary 

incentives such as gift cards. checks or coupons for checks were the type of long-term promotions 

which must be passed along to CLECs under the Act. Sanford, 494 F.3d at 442. The specific 

example used by the court in approving the decision of the North Carolina Utilities Commission was 

as follows: 

Suppose BeiiSouth offers its subscribers residential telephone service for $20 per 
month. Assuming a 20% discount for avoided costs, BeiiSouth must resell this 
service to competitive LECs for $16 per month, enabling the competitive LEC to 
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compete w1th BeiiSouth's $20 retail fee. Now suppose that BeiiSouth offers its 
subscnbers telephone service for $120 per month, but sends the customer a 
coupon for a monthly rebate check for $100. According to the NC Commission's 
orders, the appropriate wholesale rate is still $16, because that IS the net price paid 
by the reta11 customer ($20). less the wholesale d1scount (20%). 

fd. at 450. Under Sanford it is clear that the retail rate in a cash back situation is the standard retail 

rate less the cash back. The discount percentage is then applied to calculate the wholesale rate. 

In other words, a CLEC is entitled to receive the effect of the cash back on the retail rate, but not 

the cash back itself. See Sanford, 494 F.3d at 443-44 (although value of promotion must be 

factored into retail rate for purposes of determining wholesale rate, promotion itself need not be 

provided to would-be competitors; rather, price lowering impact of promotion on retail price is 

determined and benefit of reduction is passed on to resellers by applying wholesale discount to 

lower actual retail price). This is precisely the calculation AT&T Texas is using and thus it is in 

compliance w1th Sanford. 

The Court IS not unsympathetic to Nexus' complaint that, due to the "quirk" of negative 

numbers, the application of the process set out in Sanford to this case results in a wholesale rate 

greater than the retail rate .3 Nonetheless, as Nexus itself points out, all the relevant legal 

authorities direct calculation of the wholesale rate by subtracting the discount rate from the re tail 

rate. The inexorable reality of math in this case results in a wholesale rate "greater than" the retail 

rate . 

Further, as AT&T Texas points out, Nexus' proposed calculation would actually give Nexus 

the benefit of a wholesale rate which itself violates the relevant legal authonties. For the sake of 

example, assume the applicable retail rate IS $100. the d1scount rate ts 20% and AT&T Texas gives 

a $50 cash back rebate. Under Nexus' proposed calculation, the proper way to account for the 

3 The normal retail rate per month for AT&T Texas customers IS $:16. With the $50 rebate. the retail rate 
becomes -$24 for <:1 single month. Using u 20% discount rate for the sake of conven•ence. AT&T Texas calculates the 
wholesale rate by subtracting ?0% of-24 (·$4 80) from -$24 to get -S19.20 as the wholesale rate. Nexus. on tum, argues 
the wholesale rate'" th1s circumstance should be calculated by subtracting (POSitive} $1.80 from the retail rate. for a total 
of -$28 80. 
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rebate is to apply the 20% discount rate to the $100 and then subtract the $50, providing a 

wholesale rate of $30. In contrast, under AT&T Texas' method, the appropriate calcu lation is to 

apply the 20% discount to the actual retail rate , which would be $50 in this example. not $100, thus 

the wholesale rate would be $40. Nexus' calculation would result in a boon, and more importantly, 

a violation of the discount rate established by the PUCT in compliance with the relevant law and 

regulations. 

Perhaps most tellingly, Nexus' method would violate the ICA. This is significant because. 

as noted above, the Act specifically grants parties the authority to contract in a manner which is not 

consistent with the Act and its accompanying regulations. See 47 U.S.C. § 252(a)(1) (permitting 

parties to negotiate ICA without regard to standards of the Act); Budget Prepay, 605 F. 3d at 276 

(ILEC and CLEC have ability to negotiate around substantive requirements of resale and provisions 

in the Act). In pertinent part, the ICA provides: 

Resale services offered by [AT&T Texas] through promotions will be available to 
CLEC on terms and conditions no less favorable than those [AT&T Texas] makes 
available to its End Users, provided that for promotions of 90 days or less, [AT&T 
Texas] will offer the services to CLEC fo r resale at the promotional rate without a 
wholesale discount. For promotions of more than 90 days, [AT&T Texas] will make 
the services available at the avoided cost discount from the promotional rate. 

(AT&T Texas Resp. Ex. C 1J3.2). Nexus urges the Court to look solely to the statement in the first 

clause of the first sentence of this paragraph as compelling AT&T Texas to provide it the full 

amount of the $50 cash back promotion. However, it is undisputed in this case that the second 

sentence governs as the promotion at issue lasted ··more than 90 days." The clear language of the 

ICA requires AT&T Texas to do precisely what it did. That is . AT&T Texas was required to caculate 

the promotional rate and then substract the discount from that rate. In challenging this calculation 

Nexus is essentially asking this Court to grant it equitable relief from a contract Nexus entered into 

9 



freely. The Court finds Nexus has cited no legal authority support1ng such a position. nor is the 

Court aware of any such authonty: 

At the oral hearing on these matters. counsel for Nexus argued this dispute is subject to a 

de novo standard of review. As set forth above, the Fifth Circuit has made clear "a district court 

reviews de novo a state commission's determination of whether an ICA comports with the 

requirements of the Act, and reviews 'all other issues' determined by the state commission under 

an arbitrary and capricious standard." Budget Prepay, 605 F .3d at 276. The Fifth Circuit recently 

reitera ted this holding, stating "[i]t is binding law in this circUit that a federal court reviews a state 

utility commission's interpretation of an ICA under an arbitrary and capricious standard." Dixie-Net 

Commc'n, Inc. v. Bel/South Telecomm, Inc .. No. 12-60685 (5th Cir. Mar. 21, 2013). A ruling is 

arbitrary and capricious "if the agency has relied on factors which Congress has not intended it to 

consider, entirely fai led to consider an important aspect of the problem, offered an explanation for 

its decision that runs counter to the evidence before the agency, or is so implausible that it cou ld 

not be ascribed to a difference in view or the product of agency expertise." Luminant Generation 

Co. LLC v. U.S. E.P.A., 699 F.3d 427, 437 (5th Cir. 2012) (quoting Motor Vehicle Mfrs. Ass'n v. 

State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43, 103 S. Ct. 2856, 2867 (1983)) . "If the agency's 

reasons and policy choices conform to minimal standards of rationality, then its actions are 

reasonable and must be upheld." Tex. Oil & Gas Ass'n v. U.S. E.P.A., 161 F.3d 923, 933 (5th Cir. 

1998). 

In applying the arbitrary and capriciOUS standard, it is worth noting that the position urged 

by Nexus has been rejected not just by the PUCT. AT&T Texas has attached to its response 

decisions from the stale commissions of North Carolina. Kentucky, Lou isiana and Mississippi, 

which have all approved the method used by AT&T Texas to determine wholesale rates when cash 

• The Court notes Nexus is, of course. free to negotiate a new ICA with AT&T Texas which would d1recUy 
address the effect or the ·quirk· of ncg<Jllve numhcrs on cash b<~ck promotions. 

10 



back rebates are provided to retail customers (AT&T Texas Resp. Exs. F-1) . In addition, the 

decision of the North Carolina commission was upheld on review by the federal district court. dPi 

Tefeconnect, L.L.C. v. Finley, 844 F. Supp. 2d 664 (E.D.N.C. 2012). The repeated rejection of 

Nexus' position by other state commissions is alone strong support for concluding the PUCT's 

determmation in this action was not arbitrary and capricious. 

In sum. Nexus has failed to carry its burden to show the PUCT's determination that "AT&T 

Texas· method for calculating cash back promottonal offerings available for resale complies with 

applicable federal and state law and the terms of the parties' interconnection agreement" was 

arbitrary and capricious or contrary to the relevant legal authorities. 

In accordance with the foregoing: 

IT IS ORDERED that Nexus Communications, Inc.'s Abbreviated Initial Brief and Motion for 

Summary Judgment [#23] and Nexus Communications, Inc.'s Expanded Initial Brief and 

Motion for Summary Judgment [#24] are DENIED; 

IT IS FURTHER ORDERED that The Commissioners of the Public Utility Commission of 

Texas' Cross-Motion for Summary Judgment [#29] is GRANTED . 
.r 

SIGNED this the ;;;.,c, day of March, 2013. 

UNITED STATES DISTRICT JUDGE 
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DOCKET :'\0. J902/J 

PETITION OF ~EXUS § ! PUBLIC UTILITY COMMISS ION 
CO~l\lU~lCATI01\S, INC. FOR § 

POST-lNTERCONNECfiO!\ § OF TEXAS 
DISPUTE RESOLUTION WITH § /<"' :· ~<'-n 
SOUTHWESTERN HELL § .. ·. ~ '~.<' ' -'· ;p '/1 
TELEPHONE COMPANY 0!13/A § - .. '< ..v'..-0 

AT&T TEXAS UNDER FTA § 'f}:/
1 

v -t...c.. "!) 
RELATING TO RECOVERY OF ~ ·~c-.;.c• ?f).. 
LP~R~(~)~M~O~T~l~O~N~A~L~C~R~E~D~IT~D~U~E~--~~§~---------------------------(~~~~v·~ ~~ ., ~J' 

J'-0. 
·r· ORDER NO. 15 

Gl{ANTlNG AT&T'S MOTION FOR SUMMARY DECISION 

I. 

Summary 

The Motion for Summary Dectsion of Southwestern Ocll Telephone Company d/b/a 

AT&T Texas' ("AT&T Texas") is granted and the Motion for Summary Decision and Petition of 

Nexus Communications, Inc. ("Nexus") are denied. The :.11 bitrntors conclude that AT&T Texas· 

method for calculating cash back promotional offerings availnble for resale complies with 

applicable federa l and ~tnte law an t.! the terms of the patties' interconnection ::tgrccmcnt. 

II . 

Background 

On Dccemlx:r ~8. 2010, :'-Jexus tiled a petition :1gamst AT&T Tcx:1~ fo r failing to 

calculate the credits on cash b::tck promotiom correctly.• Nexus fi led the pctnion for post­

llltcrconncction dt~pule re~olution pursunnt to the Puhlic Utility Regulatory Act (PU RA ). the 

Federal Tclt:<.:otnmunications Act of 1996 (fTAJ and P.CC. J>ROC. R. :?.1.1- 21.129. P.U.C. 

I .\"(.tu~ (. (.)Jill''"'ll" tlltunl. ''"·· ·) f~:aro11 .• , , , p,,_\t ·l'li«'rc. rutiJ~t.lil•rt l ), ,,,,,~ R''.H,ftaivn ... ult '\,,,thh r.:;ient B.:ll 
(l!f,·plrort.: l'u lll( lclll \ ,1/blcl :1 r. ~ r r..:.WI m.{(! fT·\ Rt:fatllll( /() Rt'o I. l'r\' ·~/ ''""1!1/llt•flt!l {.'r ,·t/11 {)u, •I )~.:l.'rnber 2X. 
JJIOt 
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PROC. R. 22. I - 22.284, and P.U.C. SliBST. R. 26. I - 26.-169 :\T&T Texas filet.! its response to 

.'lc:<us' p<:tttion on January 7. -:!ll II ! 

On August 10. 20 I l. the arbitrator<; 1ssued Order :"Jo. I 0. Rc:ctllc\·ting Briefs mr Tlrreshold 

Leg11l Issue. In Order No. 10. the arbitr:Hors determined that the threshold legal 1ssue in this 

docket is: 

Docs AT & T Texas · method of calculi/lin~ cosh back prommional 
ojfaings a vailoble for rcSllle comply IVIIh Clll applit:(lb/~t fed~tml 
c111d swte /wv £Jmi terms of the parties· illlerconnectivn agreement? 

Nexus' filed its Motion fo r Summary Decision on S~!ptcrnher 16. 201 1 and fi led its Reply 

Brief on Threshold Issues/Motion for Summary Decision on October 14, 20 11 . In its Motion for 

Summary Decision. Nexus asserted that AT&T Texas· method of calculating cash back 

promotions for resellers violates state and federal law and the tenns of the parties' 

interconnection <Jgrcernent (ICA) because AT&T Texas refuses to provide rescllcrs with the 

~arne amount of credit that AT&T Tcx:1s provides its own retail customers thereby violatmg the 

princtpal that wholesale r:ltes should be less than retail r:1tes.3 Accord ing to :"Jexus. AT&T 

Texns' calculations create the opposite effect. which are wholesnle r:1tes greater than retail r:1tes. 

Nexus claims that the whoh:sale discount percemagc of 21.6% (avoided costs) should not 

be npplicd to the promotional cash back amount but should only be applied to standard retail 

prices. Nexus argued thai the fon11ula that should be used by AT&T Texas 10 calculate the 

wholesale pri<.:c associ:~ted with special sales or promotions is the standard retail price subtracted 

by the full cash back promotional amount subtracted by the avoidet.l costs (wholesale price = 

(reta il price - promotional c:lSh back) - avoided costs). In Nexus' rorrnu la. avoided costs are 

calculated by multiplying the standard retail prices by the wholesale discount percentage (the 

promotional discount is not reuuccd by nvoided costs).4 

On Septcmba 16. 20 I I. AT& f r o:!:<as tiled its \lot ron to Dtsnl!ss :llld tiled its Response 

to Nexus' 13nef on Threshold ls:-.ueltvlotion for Summary Dcc1!1ron on Octoba 1 -~ . ?.011. AT&T 

Texas Jvcrs that the panics· ICA. which incorpor:~tes the tc:.ale prO\ tsious of the Federal 

Tclccommunitations Act (fTA). prondes that .. [f]or promo11ons of more than 90 Jays. I AT &TJ 

~ AT,( r {o'.WS . H.•tfl{:lljft ro .\'.-<liS l"fiJII/IIIIIIIratia nt. Inc . . f , o'lttirlll ,;,, 1'111{ · /lll<'fC<lfllft' rtiOt/ o;~·plll<' I hnu:H~ 7. 
::•)I I J 
1 .. <' lll.f (dtlllntllllf tlllt)'/ ' hoc .. I iJ ""' • II n,.,,iwltf I j we .. ·.\f,.,,.,.,, for \'/111/tl!o/ r•, Otto II() II .If I I '),·,•rcmhcr I 'i. :o I I ) 
~ /,/ .11 I I I,, 
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Tcx:J\ v..tll make the xcrvi~cs to jNcxus] :.~v:aibbk at the ;Jvoi<kd co~t dtscount from the 

promottonnl r:ue." 5 AT & T Texas ;.I'Serts that th ts pro vis ion was interpreted Ill the Bell South 

Telecummumcoticms. Inc. v. Swrford, 494 F.Jd ~39. 441 (41
h Ctr. 2007) (Snnj(mf) case. AT&T 

Ten.'\ goes on to :-.ay that in Swzjord. the Fourth Cin.:ltlt held that "the: price lowcrrng impact of 

any ... 90-day-plus promotiOns on the real tanff or rct:~il list price [must! be tktermincd and 

.. the benefit of ,uch n reduction [must! he passed on to rescllers l>y ::~pp l ying the wholesale 

discout\l to the lower :~ctua l retail price." AT&T Texas applies the wholesale discount of 21.6% 

both to the amount Nexus pays fo r the unde rl yi ng service ::md to the rct:~il volue of any c:1sh back 

credit. The formula useJ by AT&T Texns to determine the wholesale retail price on a 

promotional offering ova 90 days is: wholesale price= [retai l price - (avoided costs X retail 

price)]- (promotional cash back- avoided costs X prornouonal cash bnck)].~> 

AT&T Texas explained that in the FCC's Luccll Cumpetitiu11 Order. the FCC stated that 

avotded costs for incumbent local exchange carriers' (ILECs) services should be calculated by 

taking the portion of a retail price that is attributable to avoided costs by multiplying the retail 

pnce by the discount mte. AT&T notes that the FCC further stated in thts order that when a 

promotion, like the cash back prommion at issue in this docket, is extended to rescllers. the 

"retatl price" by wh1ch the discount percemage is to be multiplted is the promouonal retail price. 

The FCC ruled that a promotional offering that lasts longer than 90 days is not short-term "and 

must therefore be treated as a ret :~il rate."7 

AT&T Taas asserts !lwt even though the terms of the panies' ICA and federa l law are 

unambiguous. Nexus clai ms thut it is entitled to receive the full retai l amount of any cash back 

promotion even though it is not an end user, but a rcsellcr th:ll purchases AT&T Texas's services 

~1t wholes ole prices for resale to its own end users. a 

S \T&TT,•ras \/(,JuJIIjOr Sw>mUII) Ot•(iJiNz ;a-! tS.:ptemb..:r 16. ::OIIl. 

"ltli!J-5 
• ltl J t 6-7 
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Ill. 

Hu ling 

The Arbilr:l!ors find !hal AT&T Texas' motion should be granted fo r the reasons 

c.:omained in that motion and AT&T Texas' :;uppo1ting documentation. All pending reques!s for 

relief of Ne.xu:; are hereby denied and this c::~se is dismissed without prejudice. 

SIGNED AT AUSTIN, TEXAS the 5'h day of April. 20 12. 

PUBLIC UTILITY C0!\.1MISSION OF TEXAS 

LIZK~~ER 0 
ARBITRATOR 

scf{;tf: 
AR RATOR 
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PUC DOCKET NO. J9018 

PETITION OF ~EXUS § 
COMMUNICATI ONS, INC. FOR POST- § 
INTERCONNECT ION DISPUTE § 
R ESOLUT IO N WlTil SOUTHWESTERN § 
GELL TELEP HONE COMPANY DIB/A § 
,\T &T TEXAS U~DE£~ FTA RE.LA T ING § 
TO RECOVERY OF PROI\'IOTIONAL § 
CREDIT DUE § 

ORDER ON MOTION FOR RECONSI DER,\ TION OF ORDER :"iO. IS 

This Order add resses the motion fo r reconsideratitm of Ordt..:r No. 15 by Nexus 

Communications, [nc. The Commission tinds tl\:'lt the determination of the arbitrators in Order 

:--.Jo. 15 is correcl. Therefore, the Commission denies Nexus's motion for reconsideration and 

upholds the a.rbitrarors' ruling in Order No. 15. 

SIGNED AT AUSTIN, TE XAS rho F-l~y of Jurw, 2012 

, 
I 

i 

PUBLIC UTILITY COM:V11SSlON OF TEXAS 

. \ 
- i ; 

· , y= "r· · ;-~,: . . / 1 -----, , . f j t ,. 
DONNA L. :'I ELSON, CHAIRMAN 
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