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Dear Ms. Dortch:
Enclosed for filing is a confidential and public copy of the Pole Attachment
Complaint Reply of Verizon Florida LLC (“Verizon”) in the above-referenced Pole

Attachment Complaint proceeding. Verizon has marked each page of the
confidential version with the legend “CONFIDENTIAL INFORMATION —~NOT

' SUBJECT TO PUBLIC INSPECTION,” and has marked each page of the public
version with the legend “REDACTED — FOR PUBLIC INSPECTION.”

Pursuant to Section 0.459(a) of the Commission’s rules, 47 C.F.R. § 0.459(a),
Verizon requests confidential treatment of the information that has been marked as
confidential in the Pole Attachment Complaint Reply and Exhibit. Verizon has an
obligation to maintain the information as confidential under federal law. This
information, accordingly, is entitled to confidential, non-public treatment under the

Freedom of Information Act (“FOIA”) and the related provisions of the
Commission’s rules. See 5 U.S.C. § 522; 47 C.F.R. §§ 0.0457, 0.0459.

Thank you for your attention to this matter.

Sincerely,

s A

Christopher S. Huther
Counsel for Verizon Florida LLC

ce: Service List
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L. INTRODUCTION

For more than a year, Verizon pursued negotiations to obtain a just and reasonable rate
under the Pole Attachment Order' and in accordance with the parties’ contract — only to be met
first by foot-dragging from FPL, and then by a surprise lawsuit in state court. FPL’s opposition
to Verizon’s Pole Attachment Complaint now shows why: FPL has not complied and does not
intend to comply with the Order’s requirement that Verizon is entitled to a reasonable rate for
existing attachments, nor did it ever comply with its contractual obligation to negotiate such a
rate in good faith. As explained below, FPL’s legal interpretation of the Order, if accepted,
would eviscerate its meaning and impact. The circumstances here show exactly why that would
be the case, and why Verizon is entitled to the relief it seeks.

FPL demands a rate from Verizon that is over four times the rate it charges Verizon’s
competitors, and consistently refuses to engage in any good faith negotiation to revise this rate as
the contract requires, even as FPL leases unused space that Verizon pays for to third party
attachers for additional rent. See Ex. I at 4-5. And FPL asserts that despite the Order’s
requirements, Verizon has no “reasonable commercial expectation™ that it will ever be able to
renegotiate the existing rate for the approximately 65.000 FPL poles to which Verizon is
currently attached. /d. at 7. The Commission should not allow its Pole Attachment Order to be

so easily nullified.

" Implementation of Section 224 of the Act; A National Broadband Plan for Our Future, Report
and Order and Order on Reconsideration, 26 FCC Red 5240 (2011), aff’d, Am. Elec. Power Serv.
Corp. v. FCC, 708 F.3d 183 (D.C. Cir.), cert denied, 134 S. Ct. 118 (2013).
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II. ARGUMENT

A. Verizon Acted In Good Faith And Complied With The Commission’s Rules
And Its Contractual Obligations.

FPL claims that Verizon has failed to comply with the Commission’s rules and its
contractual obligations following the Pole Attachment Order. Not so. After the Commission
issued its Pole Attachment Order, Verizon requested renegotiation of its rental rate in accordance
with the parties” contract and the Commission’s intention that the parties engage in “better
informed pole attachment negotiations™ in light of the Order.> Verizon then requested face-to-
face executive level discussions, —
B Vciizons representatives at each face-to-face negotiation had “sufficient authority
4

garding attachments to FPL’s poles.

=

to make binding decisions™ re
But despite the provisions of the Pole Attachment Order that contemplated that existing

attachments should have the benefit of a just and reasonable rate, and the contractual terms that

expressly provide for the opportunity to renegotiate the rate, FPL refused to negotiate in good

faith to determine a lawful rate. Indeed. it has flatly refused to consider any proposed

? See Compl., Ex. 1 at § 11.1 (*[T]he adjustment rate shall be subject to renegotiation at the
request of either party.”); Pole Attachment Order, 26 FCC Red at 5337 ( 218).

3 See id. at 5286 (
discussions™);

[ 100) (*| W]e encourage parties to meet face-to-face for these executive-level

*See 47 C.FR. § 1.1404(k). Verizon’s representatives at the January 27, 2012 face-to-face
meeting included Cissy George, who FPL notes was then “in charge of [Verizon’s] nation-wide
joint use program.” Response, Ex. A 4 50.

2
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modification to the rate and rate formula for existing attachments. With FPL continuing to
invoice at the unjust and unreasonable rate well after the FCC’s Order took effect, Verizon
adjusted FPL’s invoice to reflect the undisputed amounts that it estimated were due. This
decision was consistent with State law, which permits payment of undisputed amounts pending
resolution of a dispute.” It was also consistent with the Commission’s prior consideration of a
Pole Attachment Complaint where a party “stopped paying™ pole rent invoices that the
Commission ultimately found unjust and unreasonable ““as an incentive for [the other party] to
negotiate.™

Although Verizon has continued to be willing to meet to negotiate a fair rate and rate
formula consistent with its contractual obligations and the Commission’s Order, FPL abruptly
cut off discussions when it filed its state court complaint in April 2013. Since then. Verizon has
properly sought resolution of the rate dispute — first through a primary jurisdiction referral to the
FCC, second through a Counterclaim premised on the Order’s recognition that parties could
“pursue relief in state fora,” 26 FCC Rcd at 5338 (9 220), and third through this Pole Attachment
Complaint proceeding. | IEEEGE—_——
P R R R
| P g |

> See e.g., Leatherwood v. Sandstrom, 583 So. 2d 390, 392 (Fla. 4th DCA 1991) ([ W]ith that

issue still pending it was error to require payment of the mortgagee in full . . . . The trial court
instead could permit payment of undisputed amounts . . . .”).

® See Appalachian Power Co. v. Capitol Cablevision Corp., 49 Rad. Reg. 2d (P&F) 574, 575
(14) (1981); ¢f. Inre Verizon Pa. Inc., 16 FCC Red 17419, 17443 (9 40) (2001) (approving
billing system dispute procedure under which “Verizon does not require competitive LECs to
pay disputed amounts until the dispute is settled™).

sl
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B. Verizon Is Entitled To Rate Relief For Existing Attachments To FPL’s Poles.

FPL devotes most of its Response to the argument that Verizon is not entitled to rate
relief for its existing attachments. First, FPL argues that the Commission cannot apply a new
rate to existing attachments because it would be impermissibly retroactive. Response at 10-14.
But to the contrary, the Commission has long had authority under Section 224 “after hearing a
complaint and responsive pleadings, to take whatever action it deems ‘appropriate and
necessary’ if it finds a particular rate, term, or condition to be unjust or unreasonable.” This
broad authority has been expressly confirmed in the Commission’s regulations to include the
right to “[tlerminate the unjust and/or unreasonable rate,” “[s]ubstitute into the pole attachment
agreement the just and reasonable rate . . . established by the Commission,” and “[o]rder a
refund, . . . if appropriate.” 47 C.F.R. § 1.1410(a). Moreover, the Commission has exercised this
authority to apply a new rate to existing attachments on numerous occasions® — including in the
very case on which FPL relies, where the court upheld the Commission’s decision to replace an
existing rate and substitute a new, just and reasonable one for all attachments under that

!
contract.’

7 See Adoption of Rules for the Regulation of Cable Television Pole Attachments, 77 FCC.2d
187, 195 (9 22) (1980).

¥ See Teleport Comme 'ns Atlanta, Inc. v. Ga. Power Co., 16 FCC Red 20238, 20239 (4 4) (2001)
(substituting new rate for “attachments [that] were made under a contract executed by the
parties”™); Time Warner Entertainment v. Fla. Power & Light Co., 14 FCC Red 9149, 9154 (9 14)
(1999) (substituting new rental rate “for the existing rate in the Agreements™); Teleprompter of
Fairmont, Inc. v. Chesapeake & Potomac Tel. Co., 85 FCC.2d 243, 244 (1 2) (1981) (“[W]e
substituted the maximum just and reasonable rate for the $4.00 rate set in the contract between
the parties.”).

? Response at 13 (quoting Ga. Power Co. v. Teleport Comme 'ns Atlanta, Inc., 346 F.3d 1033,
1042 (11th Cir. 2003), which affirmed Teleport Comme 'ns Atlanta, Inc. v. Ga. Power Co.. 16
FCC Red 20238 (2001)).
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The Pole Attachment Order merely provided new guidance regarding this remedial
authority, and it did so prospectively."” As the Commission explained, “[w]e decline to apply
our new interpretation of section 224 retroactively. and make clear that incumbent LECs only
can get refunds of amounts paid subsequent to the effective date of this Order.”"" Thus, there is
no question that Verizon can seek renegotiation of the rate for existing pole attachments going
forward, at a rate that is at a minimum not more than the new telecom rate, which is “just,
reasonable, and fully compensatory™'* and here, some 75 percent less than what Verizon is
currently paying.

Second, FPL asserts that the age of the parties’ terminated Agreement insulates it from
challenge. See Response at 15. But the Commission was clear that its deference to existing
agreements was limited to those “entered into by parties with relatively equivalent bargaining
paawer.”]3 That was not the case here. According to FPL, Verizon’s predecessor owned just 7.8

percent of the joint use poles in the decade before the Agreement was signed, id., Ex. A 99, and

I /\ndl in any event, the parties’ contract

"WNCTA v. FCC, 567 F.3d 659, 670 (D.C. Cir. 2009) (“[W]e think it readily apparent that the
Commission’s action has only ‘future effect’™ because it “purports to alter only the present
situation, not the past legal consequences of past actions.”) (citation omitted).

" Pole Attachment Order, 26 FCC Red at 5334 (4214 n.647) (emphasis added).

"2 Jd. at 5299 (Y 137). The FCC also “expressly consider[ed] the relative benefits and burdens of
applying its rule to existing contracts and, after extensive analysis, concluded that [regulation] of
existing contracts was essential.” NCTA, 567 F.3d at 671; see also Pole Attachment Order, 26
FCC Red at 5327-31 (9 199-208) (considering need for rule), 5335 (4 216) (discussing review of
“existing agreements”). These same considerations establish that the Order does not violate the
Due Process Clause. See, e.g., Gen. Motors Corp. v. Romein, 503 U.S. 181, 191 (1992)
(affirming economic legislation with retroactive effect because it had a “legitimate legislative
purpose furthered by rational means™).

13 pole Attachment Order, 26 FCC Red at 5335 (1 216).
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contemplated the renegotiation of the rate and rate formula upon the request of either party. but
FPL has refused to meaningfully engage in any such renegotiation in the case of its unlawful rate
on the tens of thousands of existing attachments.

Third. FPL argues that Verizon is not entitled to relief because it cannot show that ““it
genuinely lacks the ability to terminate an existing agreement and obtain a new arrangement.”"”
But Verizon has shown that it cannot obtain “a new arrangement™ for existing attachments. FPL

has only “offered Verizon a pole attachment agreement similar to their competitors for new
attachments.” Response, Ex. A § 46 (emphasis added). In FPL’s view, —

Fourth, FPL argues that rate relief would be unfair because FPL has made “‘substantial
investments in building and maintaining a strong and reliable system designed to accommodate
Verizon’s request for four feet of space.” Response at 17. The claim that Verizon requested
four feet of space is unsupported by evidence and belied by FPL’s acknowledgment that it has
long considered Verizon’s space available for use by third parties. Ex. 1 at 5. Moreover,
Verizon’s allocated space is not alone responsible for the height and strength of FPL’s pole
network because FPL also uses its poles for its own attachments and for third party attachments.
FPL says that it entered the Agreement in 1975 with the understanding that it could lease space
on its poles to third parties. /d. at4. In 1978, Congress found that “[i]t is the general practice of

the cable television (CATV) industry in the construction and maintenance of a cable system to

" Response at 15 (quoting Pole Attachment Order, 26 FCC Red at 5336 (1 216)).
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lease space on existing utility poles for the attachment of cable distribution facilities.”"*
Additionally, FPL has invested significant resources not on behalf of Verizon’s attachments, but
in order to strengthen its own “electric infrastructure™ in order to better weather storms and
enhance emergency response capabilities.'®

Fifth, FPL argues that rates can only be set by agreement because of the evergreen
provision in the parties’ contract. Response at 20. However, the evergreen provision, read in
context of the Agreement’s renegotiation provision, contemplates that there is a requirement of
reasonableness for the duration of this provision.'” Because FPL has failed to renegotiate the
rental rate and rate formula in good faith, it cannot rely upon the evergreen provision.
Regardless, an evergreen clause cannot eliminate the Commission’s statutory authority to
“regulate the rates, terms, and conditions for pole attachments to provide that such rates, terms,
and conditions are just and reasonable.” 47 U.S.C. § 224(b)(1). The Commission has already
acknowledged that there may be circumstances when an ILEC “genuinely lacks the ability to

terminate an existing agreement and obtain a new arrangement™ and it will consider those in the

"> S. Rep. 95-580. 95th Cong., 1st Sess. 1977, 1978 U.S.C.C.A.N. 109, 120 (emphasis added).
The Commission advised the Legislature that by 1977 there were “over 7,800 CATV pole
attachment agreements in effect” and that “[a]pproximately 95 percent of all CATV cables
[were] strung above ground on utility poles.” Id. The Senate Report concluded that “owing to a
variety of factors, . . . there is often no practical alternative to a CATV system operator except to
utilize available space on existing poles.” Id. at 121 (emphasis added).

' FPL’s Status Report and Update of its Storm Preparedness Initiatives, Executive Summary,
Florida PSC Docket No. 060198-EI (Mar. 1, 2007) (emphasis added): see also Petition of Florida
Power & Light Company for Approval of Storm Hardening Plan at 4-6, Florida PSC Docket No.
070301-EI (filed May 7, 2007).

"7 See Compl., Ex. 1 at §§ 11.1 (“[T]he adjustment rate shall be subject to renegotiation at the
request of either party.”) and 11.2 (evergreen provision applying “[i]n the event the parties
cannot, within six (6) months after a request under Section 11.1 is made, agree upon rental
payments”).
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course of a complaint proceeding."® FPL’s reliance on the evergreen provision establishes that
Verizon lacks a genuine ability to terminate the contract as to the existing attachments.

Finally, FPL argues that Verizon must have bargaining power to negotiate just and
reasonable rates because its parent is “the second largest telecommunications provider in the
world.” Response at 23. FPL, however, does not dispute that a significant pole ownership
disparity has always existed between the parties to this dispute. According to FPL, Verizon’s
predecessor owned 7.8% of the joint use poles in 1960 and Verizon Florida owned 9% in 2011.
Id., Ex. A Y 9. This disparity, combined with the excessive rates that FPL has imposed over the
years and a rate formula that charges Verizon for half of FPL’s pole costs regardless of how
much space Verizon occupies on FPL’s poles, confirms that Verizon has (and always had)
inferior bargaining power in the sense that the Commission used the term. Verizon is, therefore,
entitled to rate relief.'”’

. Verizon Is Entitled To A Properly Calculated Rental Rate.

FPL alternatively argues that, if Verizon is entitled to a new rate, it should be calculated

under the pre-existing telecommunications methodology, multiplied by four, and made effective

' Pole Attachment Order, 26 FCC Red at 5336 (216). FPL’s description of the evergreen
clause contradicts its argument that Verizon improperly failed to “sign and sue™ a new agreement
after the Joint Use Agreement terminated. See Response at 32-33. The sign-and-sue rule applies
where an ILEC is “compelled to sign a new pole attachment agreement with rates, terms, or
conditions that it contends are unjust or unreasonable simply to maintain pole access.” Pole
Attachment Order, 26 FCC Red at 5335 (9 216 n.655). Here, there was no reason to “sign and
sue™ because Verizon had access to FPL’s poles pursuant to the evergreen clause following
termination of the Agreement. See Response at 20 (stating that, post-termination, the Joint Use
Agreement “continues to govern Verizon’s existing attachments on FPL’s poles™).

"% See Pole Attachment Order, 26 FCC Red at 5329 (1 206) (*Today. incumbent LECs as a
whole appear to own approximately 25-30 percent of poles and electric utilities appear to own
approximately 65-70 percent of poles,” meaning that “incumbent LECs may not be in an
equivalent bargaining position with electric utilities in pole attachment negotiations in some
cases.”).
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on the date of the Commission’s order in this proceeding. See Response at 21-37. Verizon is

instead entitled to a properly calculated rate under the new telecommunications methodology

made effective on July 12, 2011, the effective date of the Pole Attachment Order.**

First, FPL points to the terms of the parties’ terminated Agreement as advantageous to
Verizon when compared to its CLEC licensees. See Response at 27-30. But FPL asserts that
Verizon relinquished rights under the Agreement when it was terminated. See id., Ex. A § 43.
And, in any event, Verizon seeks to be comparably situated to a CLEC attacher by attaching
based on the terms and conditions of FPL’s license agreement with Verizon's CLEC affiliate,
MCI Communications Services, Inc.”' Because those terms are, by definition, “comparable to
those that apply to a telecommunications carrier . . . , competitive neutrality counsels in favor of
affording [Verizon]| the same rate.”~

Second, FPL inflates its calculated rate by misusing the four feet of space allocated to
Verizon under the agreement. See id. at 23, 33-35. The FCC’s rate methodology looks to the

space occupied, not allocated.” Here, there is no dispute that Verizon generally does not occupy

: ; A ; i 24 . ' -
four feet of space on FPL’s poles,” so the space occupied input should be no more than 1.25

" Verizon has alternatively requested a rate calculated under the Commission’s pre-existing
telecommunications formula which, for 2011, was $12.91 per pole. Compl. Y 53-54. 61.

21

*2 Pole Attachment Order, 26 FCC Red at 5336 (7 217).
247 C.F.R. §§ 1.1409(e),1.1418.

2 v . - . . LR B ~ . - -~ .
* See, e.g., Ex. 1 at 4-5 (noting the availability of Verizon’s space for third party attachments).

9
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feet.”” FPL then compounds its error by multiplying the rate it calculates by four. This turns the

26

Commission’s per pole rate methodology into a per foot rate methodology™ that allows FPL to
charge Verizon for four times the proper amount of unusable space on the pole.”’

Third, FPL increases its calculated rate by $0.79 per pole (from $8.52 to $9.31) through
use of the Commission’s presumed 37.5 foot pole height, rather than its actual 41 foot pole
height.*® FPL admits that the “rate calculation worksheet provided by FPL to Verizon™
establishes a 41-foot pole input, but contends that this worksheet was only a “snapshot” of FPL's
data. Response at 35. If FPL had data showing that “the correct average pole height should be
the presumptive height of 37.5 feet,” id., it should have produced the data. It did not. In the
absence of such data, the Commission should not rely on FPL’s unsupported pole height
assertion.

Finally, the proper effective date for relief in this proceeding is the effective date of the
Pole Attachment Order, and not the effective date of the Commission’s order in this proceeding.

The Commission was clear that ILECs “can get refunds of amounts paid subsequent to the

effective date” of the Pole Attachment Order® and revised its rules to eliminate the effective

» Compl., Ex. A 4 9.

*® Consolidated Partial Order on Reconsideration, Amendment of Commission’s Rules and
Policies Governing Pole Attachments; Implementation of Section 703(e) of the
Telecommunications Act of 1996, 16 FCC Red 12103, 12122 (9 31) (2001) (describing formula
“to determine the maximum just and reasonable rate per pole™) (emphasis added).

7 Unusable space must be allocated equally among attaching entities. 47 U.S.C. § 224(e)(2)
(requiring ““an equal apportionment of such costs among all attaching entities™); 47 C.F.R.

§ 1.1417(a) (requiring that “unusable space . . . be allocated to such entity under an equal
apportionment of such costs among all attaching entities™).

* See Response at 35; Compl., Ex. BY 11.
* Pole Attachment Order, 26 FCC Red at 5334 (9 214 n.647).

10
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date that FPL now seeks.”” Here, therefore, where Verizon promptly sought renegotiation of its
rate in June 2011 in accordance with its contract and the Commission’s rules, a new rate should
apply as of July 12, 2011.
III. CONCLUSION

For the foregoing reasons, and those detailed in its Pole Attachment Complaint, Verizon
respectfully requests that the Commission grant the relief it has requested.

Respectfully submitted,

VERIZON FLORIDA LLC

o QUL A,

Michael E. Glover William H. Johfison
Of Counsel Katharine R. Saunders
Roy E. Litland
VERIZON
1320 N. Courthouse Rd.
9™ Floor
Arlington, VA 22201

Christopher S. Huther
Claire J. Evans
WILEY REIN LLP
1776 K Street, NW
Washington, DC 20006

Attorneys for Verizon Florida LLC

Dated: April 24, 2014

W See id. at 5289 (4 110) (amending rules to “allow monetary recovery in a pole attachment
action to extend back as far as the applicable statute of limitations allows™ because “allowing
monetary recovery only from the date the complaint is filed . . . [would] discourage[] pre-
complaint negotiations between the parties to resolve disputes about rates, terms and conditions
of attachment™); see also 47 C.F.R. § 1.1410(a)(3); AEP, 708 F.3d at 190 (finding it “hard to see
any legal objection to the Commission’s selection of any reasonable period for accrual of
compensation for overcharges or other violations of the statute or rules™).

11
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Marlene H. Dortch, Secretary Maria Jose Moncada

Federal Communications Commission Florida Power and Light Company
Office of the Secretary 700 Universe Boulevard
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12
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IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT
IN AND FOR MIAMI-DADE COUNTY, FLORIDA

FLORIDA POWER & LIGHT CO..

Plaintiff, Complex Business Litigation Section (40)

Case No. 13-14808

VERIZON FLORIDA LLC.

Defendant.

FPL’s MOTION TO DISMISS VERIZON’S AMENDED COUNTERCLAIMS

INTRODUCTION

Every day is a new day for Verizon Florida LLC (*Verizon™). Unimpeded by the express
provisions of its long-standing Joint Use Agreement ("JUA™) with Florida Power & Light
Company (“FPL™) and disregarding as if never requested the express relief it seeks in its absurdly
belated Complaint to the Federal Communications Commission (“FCC™), it now files its untimely
Amended Counterclaims. It asserts that FPL is somehow being unjustly enriched by doing
precisely what Verizon agreed FPL could do in the JUA. Verizon agreed that third-parties could
attach to Verizon’s space on the joint use poles and, more specifically, agreed that the fee paid by
Verizon to FPL would in no way be affected by the amounts paid by the third parties.
Emboldened by its two-year long refusal to pay the contractually required attachment rate,
Verizon apparently feels entitled to ignore these unequivocal provisions along with the balance of

the JUA as well. This “claim” flies in the teeth of the express language of the JUA.

4296792/1/MIAMI
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The balance of the Amended Counterclaims invite this Court, once again. to invade the
exclusive negotiating province of the parties and to require relief that essentially adopts Verizon’s
one-sided view of the pole attachment world. Relief. it should be noted. that mirrors the reliet it
is now seeking in its FCC Complaint (the “FCC Complaint™). Having been compelled by this
Court to pursue an administrative remedy that it assiduously ignored since this case began,
Verizon now suggests that the Court join Verizon in ignoring — for purposes of the Amended
Counterclaims — that it ever filed an FCC Complaint seeking a rate adjustment that only the FCC
can grant.'

FPL bargained with Verizon. That fact jumps out from the Amended Counterclaims
themselves. But. FPL did not accede to Verizon’s demands. That is equally clear. A failure to
reach agreement is not a breach of contract, it is a failure to reach agreement. Having been unable
to essentially have FPL endorse through negotiations Verizon’s unilateral rate reduction. Verizon
has now turned to the FCC for this identical purpose. What possible place then can this same
issue have in this litigation, before it has been addressed by the FCC, whenever that might occur.

ARGUMENT

Count 1 of Verizon’s Amended Counterclaim alleges that FPL has been unjustly enriched
by collecting pole attachment rent from third party attachers and not somehow crediting Verizon
with these amounts. Counts 11 and 11 allege that FPL breached the JUA and the implied covenant
of good faith and fair dealing by essentially disagreeing with Verizon’s aggressive posturing
during the parties™ attempts to negotiate a new agrecmcm.2 Although relabeled as “new” claims.

Verizon again asks the Court to determine that the parties’ long-standing JUA is unjust and

' At the same time, Verizon has moved to stay this case because of the pendency of this very issue
before the FCC.

4 Negotiations that occurred with the back drop of Verizon's unilateral reduction of its contract
payments by 75%.

2

4296792/1/MIAMI
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unreasonable. As with Verizon’s original counterclaim, which this Court dismissed. each of the
Amended Counterclaims asks the Court either to ignore the JUA entirely or to simply impose a
different arrangement in favor of Verizon. The Court can do neither.

As demonstrated below. Verizon’s unjust enrichment claim is barred as a matter of law by
the express terms of the JUA.> Under the JUA. either pole owner is permitted to collect pole
attachment rents from third parties without having to reduce the contractual payment
requirements. Verizon’s purported “breach of contract™ claims, too, must be dismissed because,

despite this Court’s clear guidance. Verizon once again has failed to exhaust its administrative

remedies.
A. Count I: Verizon’s Unjust Enrichment Claim Fails as a Matter of Law
E: The JUA permits FPL To Collect Rent From Third Parties With No Impact on

Verizon's Payment Obligations

The JUA expressly recognizes that FPL may collect rent from third party attachers while
leaving Verizon's payment obligations intact. Verizon, of course. has the same rights. Section
10.10 states:

Section 10.10 Rental or other charges paid to the Owner by a third party

will in no way affect the rental or other charges paid between the parties to
this Agreement.

The JUA also recognizes — and the parties always recognized - that third parties might
attach to Verizon's or FPL’s poles in the future. In some instances, third parties were already

attached to the shared poles when the contract was executed in 1975. More pointedly, the JUAs

3 The JUA is incorporated in Verizon's Amended Counterclaim. See, e.g., Am. Countercl. 4 6-
10, 16. 23 and 30 (incorporating JUA provisions). Accordingly. the terms of the JUA must be
considered by the Court in evaluating this Motion To Dismiss. Bott v. City of Marathon, 949 So.
2d 295. 296 (2007) (*In considering a motion to dismiss the trial court was required to consider
the exhibit . . . attached to and incorporated in the amended complaint™ and quoting Florida Rule
of Civil Procedure 1.130(b)). A copy of the non-confidential portions of the Joint Use Agreement
is attached as Exhibit A, for the Court’s reference.

3
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express terms acknowledge that some of those third party attachments might be located in the
space allocated to the joint user. The pertinent sections of Article XIV state:

Section _14.2 If either of the parties hereto has. as Owner,
conferred upon others, not parties to this Agreement. by contract or
otherwise, rights or privileges to use anv poles covered by this
Agreement, nothing herein contained shall be constructed as
affecting said rights or privileges. and either party hereto shall
have the right, by contract or otherwise, to continue and extend
such existing rights or privileges . . . .

Section 14.3 In the event that attachments to be made by a third
party require rearrangements or transfer of the Licensee’s’
attachments to maintain standard space (as defined in Section
1.1.7). and standard clearance (as outlined by the Code), the
Licensee shall have the right to collect from said third party all
costs to be incurred by the Licensee to make such required
rearrangements or transfers prior to doing the work.

Section  14.5 Third party space requirements must be
accommodated without permanent encroachment into the standard
space allocation of the Licensee: therefore, neither party hereto
shall, as Owner, lease to any third party, space on a joint use pole
within the allotted standard space of the Licensee without adequate
provision for subsequent use of such standard space by Licensee
without cost to the Licensee. (italics added).

Verizon’s unjust enrichment alleges that FPL allowed third parties to attach to its poles “in
the 4 feet of space reserved for the exclusive use of Verizon and has collected and retained rent
from the third parties.”” Am. Countercl. § 24. That is true and that prospect was contemplated by
the parties in 1975. According to Verizon, but not the JUA, FPL has therefore been unjustly

enriched by retaining the third party rent without an offset to Verizon. Am. Countercl. 19 14-15,

24-27. There could not be a more direct collision with the terms of the JUA.

4 The JUA defines “Licensee™ as “the party to [the JUA], other than the owner, who is making
joint use of a pole hereunder.” JUA, Art. I, § 1.1.9.

4
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The JUA is express and unambiguous. Verizon agreed to terms that permit FPL to do
exactly what it has been doing for decades. without complaint by Verizon. but what Verizon now
claims has somehow become “unjust”™. FPL and Verizon both have always been allowed to
collect pole attachment rent from third party attachers. Neither party ever received an offset for
pole attachment rent from third party attachers. Additionally, either pole owner — whether
Verizon or FPL — may allow third parties to use the same space allocated to the joint user so long
as arrangements were made for the joint user’s subsequent occupation of that space. if necessary.”
Based on these express contract provisions, Verizon’s unjust enrichment claim is a sham
contrivance to further along this record with irrelevancies.

If more were required, an unjust enrichment claim fails under Florida law upon a showing
that an express contract exists. Williams v. Bear Stearns & Co., 725 So. 2d 397, 400 (Fla. g
DCA 1988): Bowleg v. Bowe, 502 So. 2d 71, 72 (Fla. 3d DCA 1987). Verizon ncglects to advise
the Court that the JUA addresses with particularity the issues raised in the unjust enrichment
claim. As demonstrated above. the JUA clearly and unambiguously addresses whether third
parties can attach to FPL’s poles “in the 4 feet of space reserved for the “exclusive use’ of
Verizon,” whether FPL can “collect[] and retain [] rent from the third partics,” and whether
Verizon should receive an offset or any compensation for third party rent. Simply put, the JUA
terms explicitly govern. Verizon’s unjust enrichment claim must therefore be dismissed.

2 The JUA is Consistent With Federal Law

The JUA does nothing more than implement federal law. Federal statutes and regulations

require FPL to accept attachment requests from cable and telecommunications entities if the space

> The attachments encroaching on the party’s allocated space would be rearranged or removed, or
the pole in question would be replaced with a taller pole to accommodate all attachments. The
joint user that requested the space — whether Verizon or FP1. — would not be charged for the
rearrangement or for setting the new pole.

Ln
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is unoccupied at the time of the request, so long as the attachment does not compromise safety,
reliability or engineering standards. See 47 U.S.C § 224(f)(1) (“Nondiscriminatory access - A
utility shall provide a cable television system or any telecommunications carrier with
nondiscriminatory access to any pole, duct. conduit. or right-of-way owned or controlled by it.);
47 C.F.R. § 1.1403 (same):" Local Competition Order. 11 FCC Red 15499 at § 1169 (1996) (“The
electric utility must permit use of its reserved space by cable operators and telecommunication
carriers until such time as the utility has actual need for that space.”™); Reconsideration Order, 16
FCC Red 12103 at 9 94 (2001) (“an electric utility is allowed to reserve capacity for future
business purposes under a bona fide business plan. but must allow that capacity to be used for
attachments until an actual business need arises.”).

In other words. FPL must allow third party attachers on to space reserved for Verizon if,
as here. Verizon is not actually occupying the space. Verizon does not lose the benefit of the
contractual space allocation. The JUA provides that FPL must make the space available for
Verizon when the nced ariscs. Setting aside the telling fact that no such need has ever arisen,
Verizon's characterization of its entitlement to “exclusive” and “reserved” pole space is
knowingly contrary to federal statutes and regulations. Verizon disregards applicable law and

necessarily presumes this Court will do the same.

B. Counts Il and III: Verizon Asks the Court To Interfere with the Freedom of
Contract

In its original counterclaim, Verizon asked this Court to disregard the pole attachment rate
set forth in the JUA and to instead deem a rate of $8.52 “full compensation™ for use of FPL’s

poles. In other words. Verizon asked this Court to write a new contract. The Court had no

® 47 C.F.R. § 1.1403 states: “Duty to provide access - A utility shall provide a cable television
system or any telecommunications carrier with nondiscriminatory access to any pole, duct,
conduit, or right-of-way owned or controlled by it.

6
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authority to do so. Verizon’s Amended Counterclaims for breach of contract and breach of the
implied covenant of good faith and fair dealing seck essentially the same relief. Here. Verizon
asks to the Court to invade a commercial negotiation and force FPL to accept contract terms
preferred by Verizon but not acceptable 1o FPL. It is not the Court’s role to become a party to the
negotiations.

l. Verizon’s purportedly “reasonable commercial expectation™ reflects a
substantial modification to the JUA

Verizon alleges that it had a “reasonable commercial expectation™ that renegotiation of the
adjustment rate would account for the fact that Verizon uses less than 50 percent of the pole’s
usable space. Am. Countercl. 44 33. 41. This would more correctly be termed an inexplicable
exception since Verizon has not had such a right since 1975 when the JUA gave Verizon 4 feet to
FPL’s 6. Am. Countercl. ¢ 7 (citing JUA, Art I, § 1.1.7). Accordingly, that expectation
represents a major departure from the existing contract terms which addressed both parties
commercial expectations. The JUA is express about both cost sharing and the use of space.
Verizon and FPL will split equally the cost calculated pursuant to the JUA formula.” JUA. 1978
Supplemental Agreement. € 1. From the JUA's inception. both parties acknowledged that FPL
might occupy more space than Verizon. JUA § 1.1.7. Neither party was slated to occupy 50
percent of the pole. See JUA, Art. 1. § 1.1.5(A-B) (noting the pole height for joint use pole would
be at least 35 or 40 feet). Nor was the annual rent intended to reflect space actually used by either
party. To the contrary. the JUA states explicitly that the allocated space might not be actually
occupied:

1.1.4. JOINT USE POLE is a pole upon which space is provided under
this Agreement for the attachments of both parties, whether such space is

actually occupied by attachments or reserved therefor upon specific
request.

’ FPL disputes that the JUAs formula reflects the full cost of pole ownership.

7
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JUA. Art. I, § 1.1.4.  Whether or not the allocated space was actually occupied, the parties
expressly agreed to apply the contract rate to every jointly used pole. JUA, Art. X, Section 10.8
(At the end of cach calendar year each party, acting in cooperation with the other, shall have
ascertained and tabulated the total number of poles in use, or specifically reserved for use. by each
party as Licensee. ... The jointly used poles owned by each party shall be multiplied by the
appropriate adjustment rate.”).

2. Verizon asks the Court to strip away FPL’s contractual freedom

According to Verizon, FPL, in negotiating a new agreement, was somehow obligated to
offer a term that accounts for the fact that Verizon uses less than 50 percent of space on a pole,
which has always been the case. Am. Countercl. ¥ 33 (Count II) and § 41 (Count 111)." In other
words. Verizon wants this Court to redefine the term “joint use pole.” No legal authority supports
Verizon's request. Nothing in Florida law authorizes a court to step into the middle of a
commercial negotiation and give precedence to one party’s views.

To the contrary. it is firmly established that Florida courts will not interfere with parties’
freedom of contract. Larson v. Lesser, 106 So. 2d 188, 191 (Fla. 1958). From time immemorial.
Florida courts have emphasized that the freedom of contract is “a matter of great public concern™
which shall not be “lightly interfered with.” Bituminous Cas. Corp. v. Williams, 17 So. 2d 98,
101 (Fla. 1944). This freedom empowers parties to join together in pursuit of mutually beneficial
ends. Florida Dept. of Financial Services v. Freeman, 921 So. 2d 598, 607 (Fla. 2006) (emphasis

added). Courts may not “rewrite contracts or interfere with freedom of contracts or substitute

% According to Verizon, “FPL has taken the position that Verizon is *bound by the rate set forth in
the Joint Use Agreement’ and that FPL can “not be forced to accept a lower rate than that for
which it bargained.”™ Am. Countercl. 4 20. Verizon also claims that FPL maintains that “absent
an order from the FCC, it cannot be forced to “accept a payment lower than the contract amount.™
Am. Countercl. §21. FPL made those statements in support of the well-established and
uncontroversial legal principle that the Court must enforce the JUA as written and cannot carve
out new terms. FPL never expressed an unwillingness to negotiate privately.

8
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[their] judgment for that of the parties to the contract.” fd. (quoting Quinerly v. Dundee Corp., 31
So. 2d 533, 534 (Fla. 1947)). Florida courts have long held that parties are masters of their own
contract. /d. This principle is paramount because those parties will be then “servants to [the
contract’s] ultimate terms.” Id.

The implied covenant of good faith and fair dealing is wholly consistent with this
fundamental commercial freedom. Although the obligation of good faith exists in every
contractual relation, the implied covenant does not invite the court to choose one party’s
commercial preference over another. See Speedway Superamerica, LLC v. Tropic Enterps., Inc..
966 So. 2d 1. 3 n. 2 (Fla. 2d DCA 2007). It is not the court’s role “to decide whether one party
ought to have exercised privileges expressly reserved in the document.” /d.

That is Verizon’s legally unsupportable objective here. Verizon wants a new rate based
only on the actual space it occupies on a pole. Over the past four decades. however, FPL has. as
required by the JUA, set approximately 67,000 poles that provide Verizon with four feet of space
even if Verizon chose not to occupy all that space. See FPL’s Compl., Exh. A (showing Verizon
attached to about 67.000 FPL poles in 2012). Verizon cannot unring that bell. Radically
changing course for poles already set would leave FPL and its customers obligated for millions of
incremental dollars expended on a system of taller and stronger poles set for Verizon’s benefit in
reliance on the JUA.” FPL does not believe that result is “mutually beneficial.”™ It had no choice
but to reject that proposal. The Court cannot interfere with that freedom and force FPL to
subsidize Verizon's business. That is not the Court’s role. Verizon’s “reasonable business

expectation™ was a hallucination.

? Verizon acknowledges in its FCC Complaint that FPL does not object to formulating new terms
for poles to which Verizon would attach in the future.

9

4296782/11/MIAMI



REDACTED - FOR PUBLIC INSPECTION

Because the Court cannot provide the relief Verizon requests for Counts II and Il of
Verizon’s Amended Counterclaim. these claims necessary fail as a matter of law. They must be
dismissed.

C. Counts Il and I1I: Verizon Failed To Exhaust Its Administrative Remedies.

Verizon prefers to exhaust this Court rather than its administrative remedies. Before
resorting to the courts, as this Court has admonished Verizon, parties must pursue and exhaust
any administrative remedy that may provide the relief sought. Miami Ass'n of Firefighters Local
387 v. City of Miami, 87 So. 3d 93. 96 (F'la. 3d DCA 2012) (internal citations omitted); Odham v.
Foremost Dairies, Inc., 128 So. 2d 586, 593 (Fla. 1961) (when an administrative remedy is
provided by statute, relief must be sought by exhausting this remedy before the courts will act).
The doctrine of exhaustion of administrative remedies is based on the need to avoid prematurely
interrupting the administrative process. Florida High School Athletic Ass'n v. Melbourne Central
Catholic High School, 867 So. 2d 1281, 1286 (Fla. 5th DCA 2004). Thus, “where a claim is
cognizable in the first instance by an administrative agency alone, judicial interference is withheld
until the administrative process runs its course.” Flo-Sun, Inc. v. Kirk. 783 So. 2d 1029. 1037 n.5
(Fla. 2001). Courts recognize that it is “appropriate to dismiss a suit when a party fails to exhaust
[its] administrative remedies.” Cole v. City of Deltona, 890 So. 2d 480. 483 (Fla. 5th DCA 2004)
(citing Central Fla. Invs., Inc. v. Orange County Code Enforcement Bd.. 790 So. 2d 593 (Fla. 5th
DCA 2001)).

In Counts 1l and I1I, Verizon asserts that a new agreement between the parties should
account for the fact that Verizon occupies less than 50 percent of the space on FPL’s poles. The

FCC Complaint filed by Verizon proposes to have the FCC consider that precise issue.'’ Having

' The FCC must first determine whether it should disturb long standing joint use agreements such
as the one between FPL and Verizon. The FCC stated in the Pole Attachment Order that it “is

10
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at long last arrived at the FCC, Verizon must now exhaust the administrative remedies that may
be provided by the FCC. Verizon’s Amended Counterclaims serve only to confound that process.

1 The FCC has established a procedure to address Verizon's claims

Verizon alleges in Counts Il and I11 that it had a “reasonable commercial expectation™ that
negotiation of a new agreement would account for the fact that Verizon uses less than 50 percent
of the space on a pole. Am. Countercl. ¢ 33. 41. FPL had other expectations. The Court cannot
determine whose negotiations should be included in a new joint use agreement, the FCC has the
authority and established procedures to do just that.

While steadfastly declining to give the FCC the opportunity to do so. Verizon has
repeatedly recognized that the FCC has established a process to determine whether pole
attachment rates, terms and conditions are just and reasonable. E.g., Verizon’s Am. Mot. To
Dismiss FPL’s Compl. at pp. 1-2 and 4-6. The FCC can prescribe different rates. terms and
conditions that it deems to be just and reasonable. See 47 U.S.C. § 224(b)(1) (“the [Federal
Communications] Commission shall regulate the rates, terms, and conditions for pole attachments
to provide that such rates, terms, and conditions are just and reasonable. and shall adopt
procedures necessary and appropriate to hear and resolve complaints concerning such rates. terms.
and conditions.”).  The applicable FCC regulations state:

The[se] rules and regulations ...provide complaint and
enforcement procedures for incumbent local exchange carriers'
(as defined in 47 U.S.C. 251(h)) to ensure that the rates. terms, and

conditions of their access to pole attachments are just and
reasonable. 47 C.F.R. § 1.1401

unlikely to find the rates, terms and conditions in existing joint use agreements unjust and
unreasonable.” Pole Attachment Order ¢ 216.

"' Verizon is an incumbent local exchange carrier. See Verizon's Amended Motion To Dismiss
FPL's Complaint at pp. 1 and 2.

11
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The Commission shall determine whether the rate. term or
condition complained of is just and reasonable. 47
C.F.R. § 1.1409(¢)

If the Commission determines that the rate, term. or condition
complained of is not just and reasonable. it may prescribe a just
and reasonable rate, term, or condition... .47 CFR. §
1.1410(a)

The FCC. and only the FCC, can provide the relief that Verizon improperly requests from
this Court. Thus, “an administrative remedy is provided by statute™ and Verizon must first seek
relief by exhausting that remedy. Odham. 128 So. 2d at 593. A plain reading of these statutes
and rules dictates that Verizon’s claims must be dismissed for failure to exhaust its administrative
remedies. Cole. 890 So. 2d at 483 (affirming dismissal of claim for failure to exhaust
administrative remedies).

Although not necessary to this Court’s determination. the FCC Complaint filed by

2

Verizon'® demonstrates conclusively that Verizon raised at the FCC the same claims it now
strangely presents to this Court as well. Specifically, Verizon asserted in its FCC Complaint that:

FPL’s invoiced rates also allow FPL to collect from Verizon one-
half of FPL’s average annual cost of joint use poles, when Verizon
is allocated less than half of the useable space on the pole — and in
fact occupies significantly less space than it is allocated.
Moreover, FPL collects and retains rent from third parties that
attach in the space allocated to, but not used by. Verizon on the
joint use poles, thereby increasing its overcompensation and
covering costs that it should pay for its own use of the poles. FPL
provides Verizon with no credit or reduction in rate, but instead
double-dips in a manner that allows it to recover a disproportionate
share of its pole costs from Verizon.

Verizon’s FCC Compl. ¥ 14 (internal citations omitted). Verizon's FCC Complaint asks the

agency to consider whether it is just and reasonable that under the JUA: (1) Verizon pays 50

'2 Verizon's FCC Complaint is filed in the record of this case. It is attached as Exhibit “A” to
Verizon's Motion To File Amended Answer and Counterclaim (dated February 5, 2014).

12
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percent of the average cost of joint use when it occupies less than half the useable space: and
(2) FPL collects rents from third party attachers with no offset to Verizon. These are the very
same questions that Verizon raised in this Court a week after filing the FCC Complaint. Pursuant
to Florida law. Verizon should exhaust its FCC remedies and the Court must refrain from
interfering until the FCC’s process has run its course. Flo-Sun, 783 So. 2d at 1037 n.5.

2. The FCC has no jurisdiction over FPL's breach of contract claims

While the FCC may properly consider Verizon's request for assistance in its transaction
with FPL., it can have no role in the contract issues before this Court.

The FCC has uniformly held that allegations of nonpayment are pole attachment matters
uniquely and specifically outside of its jurisdiction. See Cablecom-General. Inc. v. Central
Power and Light Co., 50 R.R. 2d 473, 3 (1981). FPL's breach of contract claims involve only
specific, express contract terms and seek relief only for failure to pay appropriate attachment fees
pursuant to those terms. the rate for which is undisputed. Unlike Verizon, FPL does not attempt
to disguise a straight-forward contract dispute as a debate over regulatory issues and rate making.

FCC precedent is clear that it will defer to local courts for resolution of disputes involving
breach of contract and non-payment of pole attachment fees:

Although the Commission’s jurisdiction encompasses certain
practices growing out of a contractual relationship between a
utility and a cable operator. it does not extend to adjudication of
the legal impact of the failure of a party to fulfill its contractual
obligations, nor to the determination of what contact rights exist
once a party has unilaterally moved to terminate an agreement. In
other words. as we read both the legislative history and the statute
itself. Congress has nowherc expressed its intent that this
Commission be accorded the authority to preempt local
jurisdiction in such matters. Rather, such matters are left to
the existing state law governing breach of contract, whether
express or implied. and questions of unjust enrichment.  For these
reasons, Appalachian must pursue in state courts any complaint
that Capitol has continued to use its poles without paying for these
services.

13
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Appalachian Power Co. v. Capitol Cablevision Corp., 49 RR 2d 574, 578 (1981). Courts, too,
have held that breach of contract and collection actions regarding pole attachment agreements are
matters for state courts. See, e.g.. Public Serv. Co. of Colorado v. FCC. 328 F.3d 675. 679 (D.C.
Cir. 2003) (citing Appalachian Power (“the collection of unpaid fees is a matter for state
courts™)). Accordingly, FPL’s breach of contract claims. which seek recovery of unpaid fees
pursuant to express contract terms, should proceed in this Court. Verizon's claims, by contrast,
seek new terms. That separate matter can be considered only by the FCC. and Verizon must
allow the FCC to complete its evaluation of the FCC Complaint.

D. Count III: Verizon’s Claim Based on the Implied Covenant of Good Faith and Fair
Dealing Fails Under Florida Law

Florida courts recognize an implied covenant of good faith and fair dealing in every
contract. County of Brevard v. Miorelli Eng'g, Inc., 703 So.2d 1049, 1050 (Fla.1997). The
covenant is a gap-filling rule that applies only when the propriety of the conduct is not resolved
by the terms of the contract. Under Florida law, the implied covenant of good faith and fair
dealing confers only limited rights. No action for breach of the implied covenant will lie where:
(1) application of the covenant would contravene the express terms of the agreement or (2) there
is no accompanying action for breach of an express term of the agreement. /ns. Concepts &
Design, Inc. v. Healthplan Servs., Inc., 785 So. 2d 1232, 1234-35 (Fla. 4th DCA 2001); City of
Riviera Beach v. John's Towing. 691 So. 2d 519, 521 (Fla. 4th DCA 1997) (the implied covenant
“cannot be used to vary the terms of an express contract™).

Verizon is attempting to override express terms of the JUA. As demonstrated above,
Verizon's claim for breach of the implied covenant of good faith and fair dealing rests solely on
the purportedly “reasonable commercial expectation™ that Verizon’s use of less than 50 percent of

the space on a pole, but that fact alone, requires renegotiation. Verizon’s commercial expectation

14
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is contrary to the express terms of the JUA. The parties agreed that a “joint use pole™ is “a pole
upon which space is provided under [the JUA] for the attachments of both parties whether such
space is actually occupied by attachments or reserved therefor upon specific request.” JUA, Art.
I. § 1.1.4. The alleged obligation would thus vary fundamental terms of the express contract.
Accordingly. the claim must be dismissed. Riviera Beach. 691 So. 2d at 521 (the implied
covenant of good faith and fair dealing cannot be used to override express contract terms).

FPL has breached no term of the JUA. As explained in Sections C and D above,
Verizon's claims of breach of contract and breach of the implied covenant of good faith and fair
dealing must be dismissed because the Court cannot provide the relief requested and Verizon
failed to exhaust its administrative remedies. If the Court dismisses the breach of contract claim,

no claim can lie for breach of the implied covenant. Ins. Concepts & Design, 785 So. 2d at 1234~

th

)
J

CONCLUSION

Verizon continues unabated its efforts to obscure the proper issues before this Court and to
multiply and confuse the proceedings with no legitimate purpose. These latest “counterclaims”™
are flimsy. legally insubstantial parlor games. They are asserted in bad faith in the very teeth of a
long-standing agreement that on its face rebuts Verizon's every underlying premise. Each of
Verizon's Amended Counterclaims ignores the express terms of the JUA or asks the Court to
rewrite it: the unjust enrichment claim is barred by the terms of the JUA; the claims for breach of
contract and breach of the implied covenant of good faith and fair dealing must be dismissed
because the Court cannot grant the requested relief and Verizon failed to exhaust administrative

remedies.
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Wherefore, for the forgoing reasons. FPL requests the Court dismiss Counts I, 1l and III
of the Amended Counterclaim.
Dated: March 27.2014

Respectfully submitted.

SQUIRE SANDERS (US) LLP Florida Power & Light Company
Suite 4100 Maria J. Moncada

200 South Biscayne Boulevard 700 Universe Boulevard

Miami, Florida 33131-2398 Juno Beach. Florida 33408
Telephone: 305-377-2835 Florida Bar No. 0773301

Fax: 305-377-7001 Telephone: (561) 304-5795

maria.moncada’@fpl.com

By:.s/ Alvin B. Davis

Alvin B. Davis

IFlorida Bar No. 218073
alvin.davis@squiresanders.com

CERTIFICATE OF SERVICE

[ hereby certify that a true and correct copy of the foregoing has been furnished via e-mail
to Lewis F. Collins, Jr.. (Icollins@butlerpappas.com). Butler Pappas Weihmuller Katz Craig,
LLP. Suite 500. 777 S. Harbour Island Boulevard, Tampa. Florida 33602 and Christopher Huther
(chuther@wileyrein.com), Wiley Rein LLP, 1776 K. Street NW. Washington, D.C. 20006, on this

27th day of March 2014.

s/ Alvin B. Davis
Alvin B. Davis
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-1

Section 0.1 THIS AGREEMENT, made and entered into this
)l day of January , 1975, by and between FIQORIDA POWER & LIGHT
COMEANY, a corporxa tion oro”rizcd ané existing under the laws of the
State of Florida, herein referred to as the "Electric Company," and
General Telephone Company of Florida , a corporation
organized and existing under the laws of the State of Florida
herein referred teo as the "Telephone Company."

WITNESSETH

Sectien C.2 WHEREAS, the parties heretc desire to ceooper-
ate in accordénce with terms and ; cat forth 'in the National
Electrical Safety Ccde inn its preser or as gvosequer tly re~

vised, amended or superseded; and

Secticn 0.3 WHEERERS, the conditions determining the
r =

necessity or desirability of joint use depend upon thé service re-
guirements tc be met by both parties, including, consideration cf
safety and economy, and each of them should be the judge of whet the

character of its circuits should be tc mect its service reguirementis
and as to whethex or not these service reguirements can be properly
met by the joint use of poles:

Section 0.4 NOW, THEREFCRE, in consideration of the foraegel
premises ana of mutual benefits to be onta:nec from the covenants
herein set forth, the parties hereto, for themselves and for their
successors and assigns, do hereby agree as tolTOW“‘

ARTICLE T

DEFIN;TIONS

Section 1.1 For the purpose of this Agreement the follow-

ing terms, when used nerein, shall have the following meanings:

1.1.1. CODE means the “National Electrical Safety Coage"
in its present form or as subseguently revised, amended or super-
seded.

1.1.2. ATTACHMENTS mean materials or spparatus noOw Or
hereafter used by either party in the construction, operation or
mainterance of its plant carried on poles.

1
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1.1.3. JOINT USE is maintaining or specifically
reserving space for the attachments of beth parties on the same
pole at the same time.

1.1.4. JOINT USE PQOLE is a pole upon which space is
provided under this Agreement Ffor the attachments of both parties,
whether such space is actually occupied by attachnments or reserved
therefor upon specific reguest,

1.1.5. NORMAL JOINT USE POLE under this Agreement shall
be a pcle which meets the regquiremenrts set forth in the Code for
support and clearance of supply and communication conductors under .
conditions existing at the time joint use is established or is to be

reated under known plans of either party. It is ncot intended to
preclude the use of joint poles shorter or of less strength in
locations where such structures will meet the reguirements cof both
parties and the specifications in Article VI. A normal joint pole
for billing purposes shall be:

(A} In and along public streets, alleys, or roads, a
40 foot class 5 wood pole, complete with pole
ground of #6 copper or equivalent copperweld
conductor.

(B) In all other areas, a 35 foot class 5 wood pole,
complete with pole ground of #6 copper or eguiv~
alent copperweld conductor.

(C) Strength reguirements of Code Grade B constructicn
will be used as minimun design criteria for
overhead lines. As a conseguence, a minimum pcle
strength shall be calculated using a 9 pound per
sguare foot wind load on'the projected areas of
cylindrical surfaces, with a 1.6 multiplier
used for the wind load on the area oif flat sur-
faces. For new construction, pole strength shall

-have a safety factor of four based on their ultimate
strength.

1.1.6. SPECIAL POLES are poles of special materials, such
as stecl, laminated wood or prestressed concrete. At locations where
Electric Company, at its option, sets special poles, Telephcne
Company may attach its facilities after having obtained specific
written permission. This will be in the form of a "PERMIT FOR ATTACE-
MENT TO F.P.&L. CO. POLES OF SPECIAL MATERIALS," (Exhibit “a"
attached hereto and made a part hereor).

For the purposes cof this Agreement, Telephone Company will
not be required to, but may at its opticn, set special poles.

ES COF SPECIAL
achments te
s Agreement.

A "PERMIT FOR ATTACHMENT TO F.P.&L. CO. POL
MATERIALS" will be required {or Telephcone Company att
special poles installed subsequent to the date of thi
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1.1.7. STANDARD SPACE on a joint use pole for the use
of each party shall be not less than that required by the Code ang
shall be for the exclusive use of the parties except as set forth in
the Code whereby certain attachments of one party may be made in
the space reserved for the cther party. This standard space is
specifically described as follcws:

(1) ¥PFer Electric Company, the uppermost 6 feet.

(B) Por Telephone Company a space of 4 feet at
sufficient d*stance belew the space of Electric
Company to provide at sll times the minimum
clearance reguired by the specifications referred
to in Article VI, and at sufficient height above
the ground to provide proper vertical clearance
fer the lcowest horizontally run wires or cables
attached in such space.

(C} It is the intention of the partiesz that any posle
space in excess of the aforementionad resarvations
ané clearance requirements shall be between the
standard space allocations of the parties., This
excess space, if any, is thereby available for the
use of either party without creating a necessity
for rearranging the attachments of the other party.

1.1.8. OWNER means the party hereto owning the pole to
which attachments are made.

1.1.9. LICEN%EE moan tbe parfv he reto, other than the

1.1.1¢. INSTALLED COST is the cost incurred in setting a
new pole (either as a new installation or replacement) and includes
the ceost of material, direct labor, nonstructicn and eguiprment charges,

. : B, T el . . - - . - - pe
engincering and supervision, and standard overhcad charges of the
Owner as comuonly and reasonably incurred in the joint u"dqe Bif
poles. The installed cost does not include the cost of attaching
or trensfer costs but does include the cost of ground wires.

1.].11. THEN VALUE 1IN PLACE is the current in-plant pole
cost less observed depreciation.

1.1.12. COQT OF nTlAChING is +he CObt oF mukinu attauh-

1.1.10

1.1.13, TRANSFER COST is the cost of transferring atta
ments from the replaced pole to the replacemert pole., It does not
include the material cost of replacing hardware but otherwise includes

the charges listed in Paragraph 1.1.10.
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1.1.14. VERTICAL GROUND WIRE means a #b6b copper Oor eguivalent
copperveld conductor, conforming to the requirements of the Code,
attached vertically to the pole and extending through Telephone
Company space to the base of the pole where at least 7 feet will be
spirally wound and stapled to the flat butt face. .

1.1.15. MULTI-GROUNDED NEUTRAL means an Electric Company
conductor, located in Electric Company space, which is bonded to all
Electric Company vertical ground wires.

1.1.16. BONDING WIRE shall mean a suitable conductor,
conforming tc the requirements of the Code, connecting eguipment of
- Telephone Company and Electric Company to the vertical ground wire or
to the multi-grounded neutral.

1.1.17. SALVAGE VLLUE is the Onwer's price on used equip-
ment. Under this Agreemert, a wood pole that has been set will have
no salvage value.

1.1.18. FERMIT shall mean a "REPOPT OF FP&L CO. ATTACIHMENTS
TO TELEPHONE CO. POLES" (Exhibit "B" attached hereto and made a part
hereof), or similar report of Telephone Company attachments to
Electric Company peles, or a “"PERMIT FOR ATTACHMENT TO F.P.&L. CO.
POLES COF SPECIAL MATERIALS." All attachments to, or removal of
attachments from, joint use poles by a Licensee shall be recorded hy
use of an appropriate permit.

ARTICLE IT

SCOPE OF AGREEMENT

Section 2.1 This Agreement shall be in effect in those
parts of the State of Florida now or hereafter served by both Tele-
phone Company and Electric Company, and shall cover all poles cf each
of the parties now existing in such service areas, or hereafter
erected or acquired therein, when said poles are brought hereunder as

joint use poles in accordance with the procedure hereinafter provided.

Section 2.2 Each party reserves the right to exclude from
joint use those poles which have been installed for purposes other than,
or in addition to, normal distribution of electric or telephone
service. Among those included in this categery are poles which, in
the judgement of Owner, (a) are required for the sole use of the Owner,
(b) would not readily lend themselves tc joint use because of inter-
ference, hazards or similar impediments, present or future, or (c)
have been installed primarily for the use of a third parxrty. In the
event one of the parties deems it desirable to attach to any such
excluded poles, the party wishing to attach will proceed in the manner
provided in Article III. Where a third party use is involved, approvai
must be obtained from such third party as a prerequisite to processing
ander Article III.
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Secticn 2.3 With the excepticn of Telephone Cempany service
drops, Telephcne Company may not make initial or additionazl attach-
ments to Electric Company transmission line poles (above 35,000 volts
phase tc phase nominal rating) without the written approval of
#lectric Company as provided in Article IIT cf this Agreement.

ARTICLE III

PLACING, TRANSFERRING OR ?IA RANGING ATTACEMENTS

BORDING /‘-s 'T".i ACHMEXTE

Secticn 3.1 Whenever either party desires to reserve space
on any pole of cthe other, for any attachments requiring spece therecn
not then sz C‘Flc“ily reserved bv applicaticn hereundexr forx its usa,
it shall make written applicaticn tc the cother party specifiying in
suck applicaticon the location of the pole in guestion. Within ten
(10) cays after the reczipt of such upfllcgu¢uﬂ; the Owner =hall
notify the applicant in writing, advising whether or not said pgcle
iz one of thcse exciuded from joint use under the provisions of
Article II. Upon receipt of notice frem the Owner that said pole

is net cne of those excluded, and after the Owrner completes any
transferring cor rearranging which may be reguirad in respect ite
attachments on saif poles, including any necessary pole replacements
as provided in Article IV Section 4.4, the applicant shall nave the
~ight as Licensee hereunder to use said space in accordance with the
—exms of this Agreement.

l‘“’f

Section 2.2 The provisicns of Section 3.1 de net apply to
the poles of cither party being used jointly by the other party as
of the effective date of this Adreement; therefore, the Licensee shall
have the right to use space on these poles for attachments in
accordance with the terms of this Agreement.

Sectien 3.3 Except as herein otherwise expressly provided,
cach party shall place, maintain, rearrange, transfer ana remove ite
own attachments at its own expense, and shall at 21l times pecrform
such work promptly anéd in such a manner as not to interfere with the
service of the other party.

Section 3.4 Each party, regardless of pcle ownerchip, shall
be spensible for determining the proper pole strength and arranging
fOL any necessary guying of a Joint pole where a requirement thersfocre
ie created by the addition or aiteration of attachments thereon by
such party. See Section 1.1.5 (C) for design criteria.

Strength of special poles will be determined considering
wind loading to be 5C pound per square fcot cn projected areas of
Telephone and Electric Company facilities. A safety factor of 1.0
will be used in this determination.

Section 3.5 Electric Company shall give sixty (€0) days

written notice to Telephone Company, advising Telephone Company of

any initial attachments or conversion of any existing attachmernts
e s

s S——

that will result in joint use with any of the following conditions:
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(A) The absence of a multiple grounded Electric Company
neutral line conductor.

(B) Voltage in excess of 15,000 volts phase to ground.

If Telephone Company agrees tc joint use with any such
change then the joint use of such poles shall ke continued with
guvch changes in construction z2s may be reguired to meet the require-
ments of the Code. If, however, Telephcone Company fails within
thirty (30) days from receipt of such written notice to agree in
writing to such cChange then both parties shall cooperate and
determine the most practical and economical method of effectively
providing for separate lines and the party whose circuit
_be mcved shall promptl out the necessarv work. 7 e 3

Secticn 3.6 The Ownership of any new line constructed in
a new localticn under the foregeing provision chall ke vested In
the party for whose use it is constructed, unless otherwige agreed
by the parties.

Secticn 3.7 On joint vse poles Telephone Company may, at
its own expense, bond its attachments in Telephone Ccmpany space
together znd to the vertical ground wire where the same exists.

Section 3.8 Under no concditicn will Electric Company's

vertical ground wire be broken, cut, severed or otherwise damaged
by Telephone Company.

. Section 3.9 On joint use pcles RElectric Company shall, at
its own expense, bondé its street light brackets, conduit and other
attachments in Telephcne Compary space together and to the vertical
ground wire where the same exists.

Section 3.10 Telephone Company shall not install steps of
any type on new joint use poles with the exception cof poles with
high activity terminals attached. Telephcne Company will endeavor to
remove pole steps that are not necessary when doing othey work on
existing joint use poles.

ARTICLE IV

ERECTING, REPLACING OR RELOCATING PQLES

Section 4.1 Whenever, for whatever reascn, the Owner shall
deem it necessary to change the location cf a jointly used pecle,
the Owney shall, before making such change in location, give timely
notice thereof to the Licensee in writing (except in cases of emer-
genecy when verbal notice will be given, and subsequently confirmed
in writing), specifying in such notice the time of such propcsed
relocatiocn, and the Licenssze shall, at a time mutually agreed upon,
transfer its attachments to the pole at the new location.
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Section 4.2 Whenever either party heretec is about to erect
new poles within the territory covered by this Agreement, either
as a new pole line, an extension- of an existing pole line, or as the
reconstruction of an existing pole line being jointly used hereunder,
cuch party shall immediately notify the other party hereto prior to
completion of engineering plans for such erection in order that any
necessary joint planning may be cocrdinated and so that compliance
may e had with the provisions of Sections 4.3 and 4.4 of this
Article IV.

Secticn 4.4 Whenever any jointly used pole, or any pole
akout to be so used uncer the terme and provisions of this Agreenment,
is insufficient in height and/or strength for proposed immediate
additional attachments thereon or deces no:t meet the requirements
of public euvthority or property owners, the Owner shall promptly .
add or replace said pole with a new pole of such height and/or
strength and make such olher changes in the existing pole line as
the new conditions may reguire. The costs asscciated with sucl’
new poles and changes are to be as outlined in Section 4.5.
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. Section 4.7 When replacing a joint use pole carrying _
terminals of aerial cable, underground connections oxr transfermer
equipment, the replacement pole shall be set in such a location that
existing facilities may be transferred at a minimum of cost and
inconvenience,

Section 4.8 Whenever, in any emergency, the Licernsee
replaces 2 pole cf the Owner, the Owner shall reimburse the Licensce
all recsonable costs and expenses that would otherwise not have Leen
incurred by the Licensee if the Owner hac¢ made the replacement.

Section 4.9 Telephone Company will be permitted to drill
its cwn Lioles in special poles if this is done in a manner acceptable
to Electric Company's local Divisiocn Transmission & Distribution
tanager. Holes for Telephone Company's attachments on special poles
will be provided by Electric Company for the following costs: .
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1. $.50 when the location is specified to Electric
Company before Electric Company orders the pole.

2. FElectric Company's cost for drilling when the pole
is drilled after delivery.

ARTICLE V

PERMISSION OF JOINT USE

Bach party hereto hereby permits joint use by the other
party of any of its poles when brought under this Agreement, as
herein provided, subject to the terms and conditions herein set
forth.

SPECIFICATIONS

Joint use of poles covered by this Agreement shall at all
times be in conformity with all applicakle prcvisions of law and
the terms and provisions of the Code in its present form cr as
subsequently revised, amended or superseded. Said Code, by this
reference, is hereby incorporated herein and made a part of this
Agreement.

ARTICLE VII

RIGHT OF WAY FOR LICENSEE'S ATTACHMENTS

Section 7.1 From and after the date of this Agreement, the
Owner will, insofar as practicable, obtain suitable right of way
easements or permits for both parties on joint use poles brought
hereunder.

Section 7.2 While the Owner and the Licensee will cooper-
ate as far as may be practicable in obtaining rights of way for both
parties of joint use poles, no guarantee is given by the Owner of
permission from property owners, municipalities or others for use of
poles and right of way easement by the Licensee, and if objecticn is
made thereto and the Licensee is unable to satisfactorily adjust the
matter within a reasonable time, the Owner may, -at any time upon thirty
(30) days notice in writing to the Licensee, require the Licensee to
remove its attachments from the poles involved and its appurtenances
from the right of way easement involved and the Licensee shall, within
thirty (30) days after receipt of said notice, remove its attachments
from said pocles and its appurtenances from said right of way easement
at its sole expense. Should the Licensee fail to remove its attach-
ments and appurtenances, as herein provided, the Owner may remove them
and the Licensee shall reimburse the Owner for the expense incurred.
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Section 7.3 Each party shall be responsikle for its own
circuits where tree trimming or cutting (e.g., shade trees, side
clearances, etc,) is regquired. Where benefits are mutual and the
need for the work is agreed upon befcrehand, costg shall be appor-

tioned on an eguitable basis.

ARTICLE VIII

MAINTENANCE OF POLES AND ATTACHMENTS

Section 8.1 The Owner shall, at its cwn expense, maintain
its joint poles in a safe and serviceable condition, and in acceord-
ance with Article VI of this Agreement, and shall replace, subject
to the provisions of Article IV, such of said poles as become defective.
Each party shall, at its own expense and at all times, maintain all
of its attachments in accordance with the specifications contained
in the Code and keep saidé attachments in safe condition and in
thorough repair.

Section 8.2 Both parties shall, in writing, report to each
construction hereunder, immediately upon discovery, and the resspon-
sible party shall proceed forthwith to alter such constructicn so as
to remove the hazard. Any existing joint use construction hereunder
which does not conform to the specitications set forth in Article VI
shall be brought into conformity with said specifications at the
earliest possible date.

Section 8.3 The cost of removing nazards and of bringing
existing joint use constructicn into conformity with said specifi-
cations, as provided in Section 8.2, shall be borne by the parties
hereto in the manner provided in Section 3.3 and Article IV.

ARTICLE IX

ABANDONMENT OF JOINTLY USED POLES

Section 9.1 If the Owner desires at any -time to abandon
any jointly used pole, it shall give the Licensee notice in writing
to that effect at least sixty (60) days prior to that date on which
it intends to abandon such pole. This notice of abandonment will
be in the form of a "NOTICE OF ABANDONMENT," (Exhibit "C" attached
hereto and made a part herecf). I£f, at the expiration of said pericd,
the Owner shall have no attachments on such pole but the Licencee
shall not have removed all of its attachments therefrom, such pole
thereupon becomes the property of the Licensec, and the Licensee
(a) shall indemnify and save harmless the former Owner of such pole
from all obligation, liability, damages; cost, expenses oOr charges
incurred thereafter and arising out of the presence or condition of
such pole or any attachments thereon, whether or not such liability
is due to or caused by, in whole or in part, the negligence of the
former Owner; and (b) shall pay said former Owner a sum equal to the
then value in place of such abancdcocned pole, less credit on a depre-
ciated basis for any payments which the Licensec furnishes proof he
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has made under the provisions of Article IV when the pole was
originally set, or shall pay such other eguitable sum as may be
agreed upon between the parties.

Section 2.2 The Licensee may at any time .abandon the
joint use of a pole by giving due notice thereof in writing to the
Owner and by removing from said pole any and all attachments the
Licensee may have thereon.

ARTICLE X

RENTAL AND PROCEDURE FOR PAYMENTS

Section 10.1 The parties contemplate that the use or
reservation of space on poles by each party, as Licensce cof the
other under this Agreement, shall be based on the ejuitable sharing

and the ceosts and eccnomics of joint-use.

Section 10.2 On or about January 1 of each year, each
party, acting in cooperation with the other and subject to the pro-
visions of Section 10.3 of this Article, shall ascertain and tabulate
the total number of poles in use by each party as Licensee, which
tabulation shall indicate the number of poles in use by each party

as Licensce for which an adjustment payment by one of the parties to
the cther is to be determined as hereinafter provided.

Section 10.3 Special poles will be inventoried ard listed
separately from normal joint use poles. The list of special poles
will be separated into those poles with the adjustment rate specified
in Section 10.4 and those with the rates specified in Section 10.5.

Section 10.4 Special poles to be billed at the adjustment
a1

rate specified in Section 10.6 are in the categories listed below:

1. Intermediate poles set in an existing joint use wood
pole line.

Junction poles where Telephone Company aerial facilities
cross an Electric Company .line of special pcles.

Poles supporting any of the following:

a. Telephone Company terminal with riser cable of
100 pairz or less in size.

b. Telephone Ccmpany aerial drops only on field side.

¢. Only cne Telephone Ccmpany cable of 100 pairs or
less from pole to pole. A 2-wire service drecp
between two poles will be considered a cable.

&. An emergency telephone.

Poles set to replace Telephcne Company poles in a Telephone
Company route.
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5. Poles set before the date of this Agreement. A special
pole with a manufacturer's brand date of 1974 or sarlier
will be considered set before the date of this Agree-
ment unless a "PERMIT FOR ATTACHMENT TO F.P.&L. CO. POLES
OF SPECIAL MATERIALS" has been made for this pcle sub-
sequent to the date of this Agreement.

Section 10.5 Special poles to ke billed at 1.5 times the

adjustment rate specified in Section 10.6 are all those not conforming
to Section 10.4.

Sectiongl for norm

joint use poles

Section 10.7 The parties hereto agree that an attachment
count also ircludes any pole on which it is mutually agreed that
space was reserved for the Licensee at the Licensee's request and on
which the Licensee has not attached. The Licensee is only liable
for billing under this Section until the Licensee makes an initieal
attachment or an interval of five (5) unattached years elapses from
the date of the space reservation, whichever condition occurs first.

Section 10.8 At the end of each calendar year each party,
acting in cooperation with the other, shall have ascertained and
tabulated the total number of poles in use, or specifically reserved
for use, by each party as Licensee. The equity settlement for that
calendar year will be made as follows:

The jointly used poles owned by each party shall be multi-
lied bs the appropriate adjustment rate

Section 10.9 Upon the execution of this Agreement and
every five (5) years thereafter, or as may be mutually agreed upon,
the parties hereto shall make a joint field check to verify the
accuracy of the joint use records hereunder. If the parties mutually
agree to postpone the first joint field check hereunder, the parties
shall use their existing records as changed from time-to-time to
determine the number of jointly used poles owned by each party until
the first joint field check is made hereunder. The said joint in-
ventory shall be a one hundred (100) percent field inventory unless
the parties voluntarily and mutually agree to some cther method.
Upon completion of such inventories the office records will be
adjusted accordingly and subsequent billing will be based on the
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adjusted nuwber of attachments. The adjustment and the number oz
attachments shall be deemed to have been made egqually over the
years elapsed since the preceeding inventery. Unless otherwise
agreed upon, retrocactive biliing for the pro-rated adjustment will
be added to the normal billing for the year following completion
of the field inventory- '

Section 10.10 Rental or other charges paid to the Owner
by a third party will in no way affect the rental or charges paid
between the parties of this Agresment.

Scction 10.11 Payment of all other amounts, provision
for which 1s made in this Agreement, shall be made currently or
as mutually agreed thereto.

ARTICLE XT

PERIODIC PEVISION OF ADJUSTMENT PAYMENT RATE

Secticn 11.1 Article X of this Agreemant covering ‘Rental
and Procedures fcr Payvment shall remain in effect for a minimum term
on one (1) year. At any time thereafter, the adiustment rate shall

be subject to renegotiation at the reguest of either party.

Section 11.2 In the event the parties cannct, within six
(6) months after a request under Section 11.1 is made, agreec upon
rental payments, this Agreement shall terminate and be of no further
force and effect insofar as the making cof attachments to additional
poles. All other terms and provisions of this Agreement sha re-—
main in Full fcrce and effect solely and only for the purpose of
governing and controlling the rights and obligations of the parties
herein with respect to existing joint use poles.

ARTICLE XII

Section 12.1 1If either party shall default in any of its
okligations (othzr than to meet money payment obligations) under
this Agreement, and such default shall continue for sixty (60) days
after notice thereof in writing from the other party, 2ll rights
of the party in default hereunder, insofar as such rights may relate
to the further granting of joint use of poles hereunder shall be
suspended; and such suspension shall continue until the cause of
such default is rectified by the party in default or until the other
party shall weaive such default in writing.

Section 12.2 If either party shall default in the perfor-
mance cof any work which it is obligated to do under this Agreement
at its sole expense, the other party may elect to do such work, and
the party in default shall reimburse the other party for the total
cost thereof. Failure on the part of the defaulting parcy to make
such payment within sixty (60) days after presentation of bills
therefore shall constitute a cdefault under Section 12.3.
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Section 12.3 If the default giving rise to a suspen-
sion of rights involves the failure to mecet a mcney payment obligation
hereunder, and such suspension shall continue for a period of sixty
(60) days, then the party not in default may forthwith terminate the
rights of the cther party to attach to the poles involved in the
default.

ARTICLE XIII

LIABILITY AND DAMAGES

Section 13.1 Whenever any liability is incurred by eithexr
or both of the partics hersto for damages for injuries to the
employees or for injury to the property of either party, ox for
injuries to other persons or their property, arising out of the joint
use of poles under this Agreement, including the erection, maintenance,
presence, use or removal of attachments, or due to the proximity cf
the wires and fixtures of the parties hereto attached to the jointly
used poles covered by this Agreement, the liability for such danages;
as between the parties hereto, shall be as follows: '

13.1.1 Each party shall be liable for all damages for
such injuries, to all persons (including employees cf either party)
or property, caused solely by its negligence or solely by its failure
to comply at any time with the specifications as provided for in

Article VIII herecf.

13.1.2 Each party shall be liable for all damages for such
injuries, to its own employees or its own property, that are caused
by the concurrent negligence cf both parties hereto or that are due
to causes which cannot be traced to the sole negligence of the cther

party.

13.1.3 Each party shall be liable for one half (1/2) of
all damages for such injuries to persons other than employees of
either party, and for one half (1/2) of all damages for such injuries
to property not belonging to either party, that are caused by the
concurrent negligence of both parties or that are due to causes which
cannot be traceda to the sole negligence of the other party.

132.1.4 Where, on account of injuries of the character
heretofore described in this Article, either party hereto shall make
payments to injured employees or to their relatives ox represen-
tatives in conformity with (a) the provision of any workmen's
compensation act or any act creating a liability in the employer to
pay cocmpensation for personal injury to an empleyee by accident
arising out of and in the course of the employment, whether based on
negligence on the part of the employer or not, or (b) any plan for
employee's disability benefits or death benefits now established or
hersafter adopted by the parties hereto or either of them, such
pavments shall be construed tc be damages within the terms of the
preceeding Subsections 13.1l.1 and 13.1.2 and shall be paid by the
parties hereto accordingly.
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13.1.5 All claims for damages arising hereunder that are
asserted against or affect both parties heretec shall be dealt with
bv the parties hereto jointly; provided, however, that in any case
where the claimant desires to settle any such claim upon terms
acceptable to one of the parties hereto but not to the ctker, the
party to which said terms are acceptable may, at its election, pay
to the other party one half (1/2) of the expense which such settle-
ment would involve, and thereupon said cther party shall be bound
to protect the party making such pavment from all further liability
and expense on account cf such claim, whether or nct such liability
and expense is due to or caused by, in whole or in part, the necligence
cf the party to be protected.

13.1.6 In the adjustment between the parties hereto of
any claim for damages arising hereunder, the liability assumed
hereunder by the parties shall inclucde, in additicn to the amounts
paid to the claimant, all expenses,; including court costs, attorneye'
fees, valid disbursements and other proper charges and expenditures,
incurred by the parties in connecticn therewith.

ARTICLE XIV

ASSIGNMENT OF RIGHTS
AND
EXISTING RIGHTS OF OTHER PARTIES

Section 14.1 Except as otherwise provided in this Agreement,
neither party hereto shall assign or otherwise dispose of this
Agreement or any of its rights or interests hereunder, or in any
of the jointly used poles, or the attachments or rights of way covered
by this Agreement, to any firm, corporation, or individual, withcut
written notification to the other party; provided, however, that
nothing herein contained shall prevent or limit the right of either
party tc mortgage any or all of its property, rights, privileges and
franchises, or lease or transfer any of them to another corporation
organized for the purpose of conducting a business of the serme general
character as that of such party, or to enter into any merger Or
consolidation; and, in the case of the foreclosure cf such mortgage,
or in case of such lease, transier, merger, OX consolidation, its
rights and obligations hereunder shall pass to, and be acquired and
assumed by, the purchaser on forecleosure, the leasee, transferrce,
merging or consolidating company, as the case may be.

Section 14.2 If either of the parties hercto has, &as Owner,
conferred Upon others, not parties to this Agreement, by contract or
otherwise, rights or privileges to use any poles covercd by this
Agreement, nothing herein contained shall be constructed as affecti;g
said rights or privileges, and either party hereto shall have the right,
by contract oxr otherwise, to continue and extend such existing rights
or privileges; it being expressly understood, however, that for the
purposes of this Agreement all attachments of any such third party
shall be treated as attachments belonging to the Owner, and except as
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modified by Section 14.3, the rights, obligations and liabilities
hereunder of said Owner in respect to such attachments shall be
the same as if it were the actual cwner therecf.

Section 14.3 In the event that attachments to be made
by a third party require rearrangements or transfer of the Licensee's
attachments to maintain standard space (as defired in Section 1.1.7),
and standard clearance (as outlined by the Code), the Licensee shall
have the right to collect from said third party all costs to be
incurred by the Licensee to make such required rearrangements or
transfers prior to doing the work.

Secticn 14.4 Each Owner reserves the right to use, or
permit to be used by other third parties, such attachments on goles
cwned by it which would not interfere with the rights of the Licensee
with respect to vse of such poles,

Section 14.5 Third party space requirements must be
acconmodated without perhanent encroachment into the standard space
allocation of the Licensee; therefore, neither party heretc shall,
as Owner, lease to any third party, space on a joint use pole within
the allotted standard space of the Licerisee without adeguate provision
for subseqguent use of such standard space by Licensee without cost
to the Licensee.

Section 14.6 Where either party allows the use of its
poles for fire alarm, pclice or other like signal system, or where
such systems are presently or hereafter permitted by the Owner to
occupy its poles, such use shall be permitted under and in accordance

with bthe terms of this Article.
ARTICLE XV

SERVICE OF NOTICES

Whenever in this Agreement notice is provided to be given
by either party heretc to the other, such notice shall be in writing
and given by letter mailed, or by personal celivery, to the Electric
Company at its principal office in Miami., Florida, or to the Telephonz
Company at its principal office in Tampa, Florida , as the
case may be, or to such other address as either parfty may, from time
to time, designate in writing for that purpose.

ARTICLE XVI

TERM OF AGREEMENT

Subject to the provisions of Articles XI and XI1 herein,
the provisions of this Agreement, insofar as the same may relate o
the further granting of joint use of poles hereunder, may be
terminated by either party, atter the first day of January, 19 76 ,
upen six (6) months notice in writing to the other party; provided,
however, that, if such provisions sha2ll not be so terminated, said
Agreement in its entirety shall continue in force thereafter until

partially terminated as above provided in this Article by either
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party at any time upon six (6) months notice in writing to the other
party as aforesaid; and provided, furthex, that notwithstanding

any such termination, other applicable provisions of this Agreement
chall remain in full force and effect with respect to all poles
jointly used by the parties at the time of such termination.

ARTICLE XVII

WAIVER OF TERMS OR CONDITIONS

The failurc of either party to enferce, or insist upen
compliance with, any of the terms or cenditions of this Agreement
shall not constitute a general waiver or relinguicshment cf any such
terms or conciticns, but the same shall be and remain at all times

Tan

in Full force and effact.

ARTICLE XVITII

EXISTING CONTRACTS

All existing Agreements between the parties hereto for the
joirt use of poles upon a rental basis within the territory covered
by this Agreement are, by mutual consent, hereby abrogated and
annulled.

ARTICLE XIX

SUPPLEMENTAL ROUTINES AND PRACTICES

Nothing herein shall preclude the parties of this Agreement
from preparing such supplemental operating routines cr working
practices as they mutually agree to be necessary or desireable to
effectively admirister the provisions of this Agreement.
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~18-

IN WITNESS WHEREOF, the parties hereto have caused these presents
to be executed in duplicate, and their corpeorate seals to be affixed
by their respective officers thereunto duly authorized, on the day

and vear first above written.

WITNESSES: FLORIDA POWER & LIGHT COMPANY

< -
£ : By - ——
Senior Vicwk PresicsSnt

7 pa

7
(a2 ] ,Z/z‘/.{,@u
>4
15

WITNESSES: GENERAL TELEPHONE COMPANY OF FLORIDA

/;%;Q/J’V“‘ ot Sl By, ;é::;  flAaro,
. ‘' Vice President
0

z&JQAL;/ ;ﬁ;&i¢v&f; Attest: [Bi. -
Y Secretary
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YEXHIBIT A"

PERMIT FOR ATTACHMENT TO
F.P.§L. CO. POLES OF SPECIAL MATEPIALS

Date

Company decires to attach
facilities to certain Floride Power & Light Company special poles
accordance with the terms of their Agreement dated .
Locaticn of the poles and initial bkilling are given below:

L
<y
=11

5

F.P.&L. Co. agrees to the preposed attachments. Attachment
locations and extra costs are given below:

Current wood pole rental rate for ___poles located at:

1.5 times current weod pole rental rate for roles
located at:

Total costs for extra heicht anéd/or
strength for locations: $

Total cost for holes in pcles at

locations: =

Total Billing $ _

Company FLORIDA POWER & LIGHT COMPANY

BY BY

TITLE

TITLE




o
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zhibit "A" Ea

Special Poles Billed at Current Wood Pole Rental Cost

a. Intermediate poles set in an existing Jjoint use wood pole
line.

b. Junction pcles where aerial facilities crcss an F.P.&L. Co.
pole line of special materials.

¢. Poles supporting any or all of the follewing: Licensee's
terminal with riser cable 100 pairs or less in size; aerial
drops only to buildings on field side of pocle; only cne
cable of 100 pairs cr less from pole to pole., (Between
poles a service drep will be considered one cable), an
emergency telephone.

d. Special poles set to replace ‘Licensee's poles in Licensee
pD_e rout 1.-_-

e. Poles set before 1975, and specifically excluded by Agreement
Section 10.4

'e

Special Poles Billed at 1.5 Times Current Wood Fele Rental Cost

All these not cenforming to 1. above..

Costs for EZxtra Height and Strength

a. Strength of poles will be determined considering wind
to be 50 pounds per square foot on projected areas of
facilities. A safety factor of 1.0 will be used in th
determination.

b. The Licensee will pay F.P.&L. Co. the difference between
the installed costs of the taller or stronger poies and the
poles originally prepcesed by F.P.&L. Ce.

c. Should Licensee wish an existing special pole to be replaced,
whether or not Licensee's attachments exist on the pole, or
the setting of a special pole not reguired by F.P.&L. Co.,
Licensee will pay the entire cost required including attach-
ments and transfer costs fer F.P.&L. Co. facilities.

Costs for Holes in Concrete Poles

Holes for Licensee's attachments may be provided by F.P.&L. Co.
at the height specified by Licensee for the following compensation:

a. Where the Location is specified to F.P.&L. Co. before
F.P.&L. Co. orders the poles - - - - $.50 per hole.

b. Where the hole must be drilled after delivery of the pole
- - - F.P.&L. Co. current cost per hole.

Licensee will be permitted to drill its own holes if this is
dene in a manner acceptablc te the F P.&L. Co. local Division
Transmission & Distribution Manage:
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EXHIBIT "B

FP&L Co.
Permit No.

Florida Power & Light Company
REPQORT OF FP&L Co. ATTACHMENTS TC TELEPHONE Co. POLES

FP&L Co. Auth. HNo. Billing Area
Location cf poles:
ATTACHMENTS
Es imated AC‘t‘L‘.,{_,;i
Install Remeve Install Remove
Rental Attachments _ L . o
Estimated by __ Date .

Betual attachments made or removed in addition to those estimated were:

Completed by . ~ Date

SUMMARY
(To be completed by Lngr. Dept)
Rental

Previous Total

Added this report

Removed this report L

New Total

Approved for FPiL Co. Approved for Telepghone Co.
" Name Title Name Title

Date Date




EXHIBIT "l?-_”

dage 2
|
!
{
|
|
l.
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Indicate North

(Over)
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EXHIBIT "C"

NOTICE OF ABANDONMENT

TO:

Attention: Title

The poles listed below are being abandoned by us but they are still
used to support your attachments. Please examine the poles involved
and advise if vou wish to remove, transfer or inherit under terms of
Article T¥ of the Acreement.

TELEPHONE COMPANY SERVICE AREA

POWER COMPANY DISTRICT

MAP REF. POLE NO. LOCATION TYPE ATTACH.
INVOLVES : _
DEPRECIATED VALUE ves  No_ N

SIGNLED TITLE
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This SUPPLEMENTAL AGREEMENT, made this  29th day of  March , 1978,
by and between Florida Power & Light Company, o corporation of the State of Florida,
hereincfter called the "Electric Company", and the Genéral Telephone Company of
Florida, o corporation of the State of Florida, hereinafter called the "Telephone Company';

WITNESSETH, that,

WHEREAS, the parties hereto made a Joint Use Agreement, dated the 1st day of Januory, i
1975, covering the joint use of certain of their poles located in the State of Florida; ond

WHEREAS, the parties hereto now desire to amend said Agreement above referred to, and
in the porticulars hereinafter set forth:

NOW, THEREFORE, the parties hereto, for and in consideration of the premises and |
mutual covenants herein contained, do hereby, for themselves, their successors and assigns, .
covenant and agree as follows:

1. That Section 10.6 which read

to be utilized for
normal joint use poles ' S

is hereby changed to read:

For subsequent calendar years, the adjustment rate for normal joint use poles will

be one half of the average onnual cost of joint use poles for the next preceding
9 I P P

year as defermined by the party owning the majority of the jointly used poles.

3. That, except as herein amended by this Supplemental Agreement, said Agreement
dated the 1st day of January, 1975, shall remain in full force according to its
terms, and this Supplemental Agreement shall not be deemed to make any change
in said Agreement except such changes as are specifically set forth herein.
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FLORIDA POWER & LIGHT COMPANY

Witnesses: 2 ‘*E Ry o e
By: ] — . T Ce Q.
Soup Vice President

Q ' Attest:
B ' ecretary

seal

GENERAL TELEPHONE COMPANY OF FLORIDA
v

Vice President Ne k E&C

Attest: UL&OA_,

Secretary

Witnesses:

a0 seal






