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CONT NENTAL UTILITY’S PETITION FOR DECLARATORY STA7T MENT

Continental’s Petition raises the aj licability of Sections 367.021 and 367.022, F.S., to its
particular circumstances. Section 367.021(12), F.S., states that “*Utility’ means a water or
wastewater utility, and except as provided in s. 367.022, includes every person, lessee, trustee,
or receiver owning, operating, managing, or controlling a system . . . who is providing, or
proposes to provide, water or wastewater service to the public for compensation.” Section
367.022, F.S.. exempts certain entities from our regulation, even though they would otherwise
meet the juris ctional definition of a utility. Specifically, subsection (7) states that, “[n]onprofit
corporations, associations, or cooperatives providing service solely to members who own and
control such nonprofit corporations, associations, or cooperatives . . .” are not subject to
regulation by us as a utility.

Contir 1tal states that it is a for-profit corporation owned by Continental Country Club
R.O., Inc., a nonprofit corporation and at the officers and directors of both corporations are
identical. Continental also states that it currently provides water and wastewater service to the
residents of Continental Country Club (Country Club), all of whom are members of Continental
Country Club, R.O., Inc., and to the golf club and restaurant which are owned by Continental
Country Club, R.O., Inc. Continental indicates that it provides water and wastewater service to
an unrelated party, Sandalwood Condominium (Sandalwood). With the exception of
Sandalwood, ¢ of the customers of Continental own and control Continental as a subsidiary of
Continental Country Club R.O., Inc. Continental states that the agreement by which Sandalwood
receives water and wastewater service from Continental terminates on December 16, 2015.
Continental states that it is in need of a declaratory statement to determine whether to enter into
negotiations to renew its agreement with Sandalwood.

FINDINGS AND CONCLUSI™™S

For the reasons discussed in detail below, we deny the request for declaratory statement
and find that, based on the facts set forth in the petition, Continental would not be exempt from
our jurisdiction under Section 367.022 (7), F.S., because it is a for-profit corporation.

In order to qualify for the exemption under Section 367.022(7), F.S., a nonprofit
corporation must provide service solely to its members who own and control it. According to the
Petition, the customers of Continental include the Country Club, all of whom are members of
Continental Country Club, R.O., Inc., and a golf club and restaurant which are owned by
Country Club, R.O., Inc. Although Continental provides service to Sandalwood, an unrelated
party, Continental states that this agreement to provide service terminates on December 16, 2015.
Thus, the issue is whether Continental would be subject to the Commission’s jurisdiction if it
were to provide service to the residents of the Country Club, all of whom are members of
Continental Country Club, R.O., Inc., and to the golf club and restaurant which are owned by
Continental Country Club, R.O., Inc.
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Section 367.022(7), F.S., expressly states that a corporation must be a nonprofit
corporation to qualify for the exemption to our jurisdiction as provided in Section 367.011, F.S.
In Order No. 24125, issued February 18, 1991, Docket No. 900860-WU, In re. Request for
exemption from Florida Public Service Commission regulation for a water system in Lake
County by Bella Vista Community Association, Inc., we stated that “for an entity to qualify
under Section 367.022(7), Florida Statutes, it must first be a nonprofit corporation, association,
or cooperative.” Although Continental is owned by Continental Country Club, R.O., Inc., there is
no language in the statutory exemption stating that a for-profit corporation which is a subsidiary
of a nonprofit corporation is a nonprofit corporation under Section 367.022(7), F.S. Continental
states in its Petition that it is a for-profit corporation.

Exemptions are to be strictly construed against the one claiming the exemption. See Coe
v. Broward County, 327 So. 2d 69 (Fla. h DCA 1976), and State v. Nourse, 340 So. 2d 966
(Fla. 3d DCA 1976)(statutory exceptions to general laws should usually be strictly construed
against the one claiming the exemption). Even if Continental did provide service sc :ly to its
members who own and control it, Continental is a for-profit corporation, and thus does not
satisty the criteria for an exemption pursuant to Section 367.022(7), F.S.

Based on the foregoing, it is

ORDERED by the Florida Public Service Commission that the Petition for Declaratory
Statement is denied and that, based on the facts set forth in the petition, Continental Utility, Inc.,
would not be exempt from our jurisdiction under Section 367.022(7), F.S., because it is a for-
profit corporation. It is further

ORDERED that this docket shall be closed.
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