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1 PROCEEDI NGS
2 M5. GERVASI: (Good afternoon. | think we'l
3 go ahead and call the workshop to order. |It's
4 one o'clock. And I'll begin by reading the
5 notice. "Pursuant to notice, this tine and pl ace
6 has been set for an Undocketed Staff Rule
7 Devel opnent Workshop on the initiation of rule
8 maki ng to adopt Rule 25-30.091, FAC, Petition to
9 Revoke Water Certificate of Authorization and to
10 Amrend Rul e 25-30. 440, additional engineering
11 I nformation required of Cass A and B water and
12 wastewater utilities in an application for rate
13 I ncrease.
14 My nane is Rosanne Gervasi. | amwth the
15 Comm ssion's Ofice of General Counsel. And with
16 me, | have staff up here at the table, Kevin Bl oom
17 and David Dowds, Stan Ri eger and Mark Futrel.
18 We thank you all for being here and for
19 participating in the workshop today. Your
20 participation will be very hel pful and inportant
21 to us in formulating a rul e proposal
22 reconmendati on to the Conmm ssion.
23 We have extra copies of the materials if
24 anybody needs themon the table in the back. And
25 the materials consist of the Conm ssion notice
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1 itself, the FAR notice of devel opnent of rule
2 maki ng, the two draft rules and a docunent
3 entitled "lInstructions for Petitioning for
4 Revocation of Water Certificate," as well as a
5 sanpl e petition formand the agenda for today's
6 wor kshop.
7 Thi s workshop is being broadcast through the
8 Comm ssion's website and it will be archived there
9 as well for your future reference. And for anyone
10 listening in, you may access the workshop
11 materials by rolling over the conference and
12 neeting agenda tab on the Conm ssion's hone page
13 and then clicking on notice of staff workshops.
14 Before we begin, | just want to say that, you
15 know, the primary purpose of this workshop is to
16 seek and di scuss your input on the draft rules
17 t hat we have provided. And when maki ng your
18 comments, please be mndful that we do have a
19 court reporter here who will prepare a transcript
20 of the workshop, so we will only be able to have
21 one person speak at a tinme, so please wait to be
22 cal |l ed upon to speak. And | think maybe we'l |l
23 just go on down the line until everybody has given
24 their comments. Please state your nanme before you
25 begi n your comments and spell it the first tine
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1 you speak and speak clearly into the m crophone.
2 Wth that, | will turn it over to Kevin
3 Bloom who will give a brief overview of the draft
4 rules. And then after that, we'll take up any
5 general coments that you all may have before we
6 delve into the rul e | anguage, paragraph by
7 par agr aph.
8 MR BLOOM |'Ill be brief, nostly because |'m
9 sure everyone here is as famliar with this new
10 statute as we are. From a broad perspective, as
11 we see it, the statute does two things. The first
12 thing it does is create an avenue for our
13 custoners of water utilities to approach the
14 Conmm ssion about the quality of their service
15 out si de of the usual processes which would be
16 either a limted proceeding or a full-blown rate
17 case.
18 Second, it includes Secondary Water Quality
19 St andards and enbeds theminto the ratenaking
20 process. Most of the work we have engaged in so
21 far as staff has to do wth the petition process,
22 obvi ously, because that is conpletely new ground
23 for us.
24 The handouts that Rosanne referred to, the
25 one that deals with the petition process is
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1 25-30. 091, and the one that deals with the water
2 quality -- Secondary Water Quality Standards is
3 25-30. 440.
4 Before we delve into this, there's one
5 question we have received relating to the draft
6 rule on the petition process is why does it stop
7 where it does. And froma narrative perspective,
8 that's probably a fair question.
9 The way we're looking at it is that once a
10 petition is held to be sufficient and the
11 Comm ssi on determ nes -- should the Comm ssion
12 determ ne that there's a reasonable |ikelihood
13 that a utility is failing to provide quality water
14 servi ce, every subsequent proceeding fromthat
15 woul d kind of flowinto 120. And | think everyone
16 here is as famliar with Chapter 120 as any of us
17 are up here.
18 And by the way, that reasonable |ikelihood
19 standard is straight fromthe statute. That's not
20 sonet hing that's been concocted by us, you know,
21 it's not incipient or whatever on the staff's
22 part. That's what the statute reads. And that
23 woul d be a Conm ssi on deci si on.
24 So essentially | think at | east where we have
25 approached it is when you have a determ nation
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1 that there's a reasonable Ilikelihood, in essence
2 you woul d be in a show cause sort of posture. And
3 | think everyone here is probably famliar with
4 how t hat works. That's what our thinking is at
5 the current tine.
6 But the reason we're here is to hear what
7 ot her people have to say. W all kind of know
8 what we think up here, but we're really nore
9 Interested in what you guys have to say. So with
10 that, 1'Il stop.
11 M5. CGERVASI: Thank you, Kevin.
12 Does anyone have any general coments that
13 you want to give before we get into the specifics
14 of the rul e | anguage?
15 MR. FRIEDMAN: Yes. Marty Friedman,
16 F-r-i-e-d-ma-n, attorney for Uilities, Inc.
17 Yeah, just as a general conception, it really
18 dealt with the | ast comment from a general
19 conceptual standpoint, the rule doesn't really say
20 what happens once they have determ ned that it
21 shoul d go past step one, you know. And so whet her
22 it's handl ed as a show cause or a 120, | nean,
23 that's inportant froma burden of proof standpoint
24 and fromjust a procedural standpoint as to what
25 process happens. Do you treat it as a show cause
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1 or do you treat it as the custoner is filing a
2 petition for sone sort of hearing under 120? But
3 | think that that's what's left out of this. It
4 just needs to be addressed sonehow.
5 And | do have specific coments on the rule,
6 but 1'll save those for later. That's ny biggest
7 general coment is it just doesn't say what
8 happens when you get to stage two.
9 M5. CGERVASI: Thank you, Marty. And before
10 we nove on down the line, let ne just say very
11 briefly in response to that, if you | ook at the
12 I nstructions for petitioning for revocation of
13 water certificate -- and we do contenpl ate
14 referencing these instructions into the rule and
15 I ncorporating theminto the rule by reference so
16 that they will actually be a part of the rule --
17 the second to | ast paragraph there -- and it is
18 short and sweet and it doesn't go into detail as
19 to how the Conm ssion will proceed -- but what it
20 says is that "If the petitioners obtain the
21 required signatures and the petition is deened
22 sufficient, the Commssion will determne if a
23 reasonabl e |ikelihood exists that the utility is
24 failing to provide quality water services. The
25 Comm ssion's subsequent action on the petition
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1 w Il be subject to the requirenents of" the
2 various provisions of Chapter 120 that pertain,
3 and that includes 120.60(5), which deals with
4 | i cense revocations and so forth, as well as the
5 new Statute 367.072, which we're here to
6 | npl ement. Those procedures are all laid out, we
7 believe, in Chapter 120.
8 To the extent that you think we need to
9 I ncl ude any specifics that are not sinply
10 duplicative of those procedures, we're nore than
11 happy to |l ook at them W would be interested to
12 see your comments and suggestions, perhaps in a
13 post-hearing filing.
14 MR. FRIEDMAN. Ckay. So under this, it seens
15 li ke that the Commi ssion is going to treat it as
16 If it were a license revocation under Chapter 120
17 and those rules and requirenents and standards and
18 burdens of proof would apply?
19 M5. GERVASI: If the Conm ssion determ nes
20 that a reasonable |ikelihood exists, yes, we wl|l
21 need to go to hearing. And the revocation of a
22 certificate, yes, we believe is akin to revoking a
23 | icense such that that provision of 120 would
24 apply.
25 MR. FRI EDVAN.  Ckay.
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1 M5. CGERVASI: Any other general comrents?
2 MR. RENDELL: Yes, ma'am Troy Rendell. [|'m
3 wth US Wter Services. |'ve actually witten
4 out ny conmments. | brought ten copies that could
5 be distributed. | have both general and specific.
6 I don't know what your reference is, if | go
7 through the letter itself or just save the
8 specifics when we go into the actual paragraphs.
9 Wuld you like nme to just make the general
10 comments first and then save those?
11 M5. CGERVASI: Yes, please, if you would,
12 Troy, go ahead and gi ve your general coments.
13 MR. RENDELL: Ckay.
14 M5. GERVASI: And then we will take up the
15 par agr aphs one at a tine, so you'll have an
16 opportunity to give your specific comments at that
17 tine.
18 MR. RENDELL: Ckay. Geat. First | would
19 li ke to cormmend the Senator sponsor of the Senate
20 Bill and the Comm ssion in the attenpts to address
21 concerns on water quality throughout the state of
22 Florida. The issue of quality of water service
23 and custoner concerns has | ong been an ongoi ng
24 I ssue in the water industry. 1'Il skip over the
25 speci fics.
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1 My general comments are in the proposed rule
2 In Section 25-30.091(9), it refers to whether the
3 petition is sufficient for the Conm ssion to act;
4 however, there's no indication of what this
5 Comm ssion act may be. The newy enacted Statute
6 367.072, Florida Statutes, specifically
7 Section (5)(b), establishes that the Conm ssion
8 may require the utility to take necessary steps to
9 correct the quality of service -- water service

10 I ssues identified with the establishnment of

11 benchmarks and a tineline, or in the alternative,
12 Section (5)(c) allows the Comm ssion to revoke

13 certificate.

14 So fromny reading of the statutes, it's

15 either/or, they could take either steps, either
16 allow the utility to attenpt to neet with the

17 custoners and address the concern or nove towards
18 a revocation if those criteria aren't net.

19 There's no indication of what standards nmay
20 be established in determ ning whether the utility
21 will be allowed to address the concerns raised by
22 the petition or the Comm ssion i nmedi ately noves
23 forward with revocation. This may be intended --
24 this may be an intended act as each circunstance
25 must be evaluated on its own nerits. Moving
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1 forward with the revocation is an extrenme neasure
2 W t hout an opportunity for the utility to rectify
3 any custoner concerns.

4 Thi s consideration should al so include a cost
5 factor, in that the utility should be all owed the
6 opportunity to not only identify potenti al

7 solutions but also to conpile the potential costs
8 and the potential inpacts on its custoners. |

9 believe it's inperative that the utility should be
10 allowed to neet with the custonmers and di scuss

11 these potential inpacts to rates prior to being

12 di rected to undertake any such sol ution.

13 A further discussion should be undertaken as
14 to the revocation process in how a subsequent sale
15 of awutility will nove forward. Al though outside
16 the jurisdiction of this Conm ssion, the

17 subsequent sale of a utility's assets should be

18 further discussed as to avoid any unconstitutional
19 taking of property without justification -- |

20 mean, W thout conpensation, sorry.

21 You know, it brings to mnd what M. Friednman
22 said is if you're going straight to a revocation
23 or 120 hearing. The dynam cs of the water

24 I ndustry has changed dramatically over the past

25 several years. There's not many large utilities
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1 left. | nean, nost of themare Class B's and the
2 majorities are Cass Cs. So they don't
3 necessarily have the financial wherewithal to hire
4 attorneys, fight, you know, a hearing process
5 W t hout getting the opportunity to at | east
6 address the issues up front.

7 And with that, that's ny general conmments,

8 and I'll reserve the right to go through ny

9 specific comments | ater.

10 M5. CGERVASI: Thank you. Anybody el se have
11 general coments to nake?

12 MR SAYLER  Yes.

13 M5. GERVASI: EriKk.

14 MR. SAYLER. Good afternoon. Erik Sayl er

15 with the Ofice of Public Counsel, E-r-i-Kk,

16 S-a-y-l-e-r. Wth ne today is Ms. Vandiver from
17 our office.

18 We have do a few general comments and al so

19 j ust sonme questions, as opposed to specifics. And
20 "Il get to ny questions as we go through the

21 rul e, but our general comments are as foll ows.

22 We believe that the draft rules that the

23 Comm ssion has drafted to petition to -- for a

24 petition to revoke a water certificate is a good
25 start. It follows the intent of the statute. And
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1 we do have sone questions that we would like to
2 ask in order to understand the process, howit's
3 going to work, because we expect that if a
4 revocation petition process is started, the
5 custonmers will ask us questions about how t hat
6 works. |I'msure Comm ssion Staff will be asked a
7 | ot of questions, but they may al so be asking us a
8 | ot of questions, so we want to be able to
9 understand that. And at the appropriate tinme, as
10 we're going through the different rules, I'll pose
11 ny questions.
12 M5. CGERVASI: Thank you. Anybody el se
13 general coments?
14 (No response).
15 M5. GERVASI: Let's then nove on and take up
16 the draft revocation rule | anguage first one
17 paragraph at a tine. That's what we've identified
18 as Rule 25-30.091. O course, it's only in draft
19 form
20 Paragraph (1), which reads: "The purpose of
21 this rule is to establish a process by which
22 custoners of investor-owned drinking water
23 utilities may petition the Comm ssion to revoke a
24 utility's certificate of authorization pursuant to
25 Section 367.072, Florida Statutes."
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1 Does anybody have any remarks, suggestions
2 about that openi ng paragraph?
3 (No response).
4 M5. GERVASI: It's pretty self-explanatory,
5 we t hi nk.
6 Paragraph (2) deals with the letter of
7 intent. "Uility custoners who intend to file a
8 petition with the Comm ssion for revocation of
9 their utility's certificate of authorization
10 pursuant to Section 367.072, Florida Statutes,
11 shall notify the Comm ssion in witing of their
12 intent to file a petition for revocation of
13 certificate. In the letter of intent, the
14 custoners shall advise the Conm ssion of the nane
15 and address of their water utility. The letter of
16 intent shall be filed with the Ofice of
17 Comm ssion Cerk."
18 And we didn't provide an address for the
19 Comm ssion Clerk in this paragraph sinply because
20 we now allow for electronic filing as well as
21 filing by mail, so it leaves it open to either,
22 and we have a separate filing rule.
23 Any questions on Paragraph (2) concerning the
24 |l etter of intent?
25 MR. FRIEDMAN:  Yes. This is Marty Friedman.
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1 Is it going to be a docketed itemat that tine?
2 Is the letter of intent going to be docketed by
3 the Clerk with a docket nunmber or is it going to
4 be handl ed in sonme other manner?
5 M5. GERVASI: W envision that that wl|
6 cause us to open a docket, the receipt of that
7 |l etter of intent, is ny understandi ng.
8 And, staff, please do feel free to pipe up if
9 | m sspeak. But, yes, we think this will be the
10 easi est way for everybody to track the process.
11 As soon as that letter of intent conmes in, that
12 will trigger the opening of a docket.
13 MR. FRIEDMAN: The reason | ask is I'mtrying
14 to figure out howthat ties in to whether a
15 utility has filed a rate case or not, because they
16 can't file a letter of intent if there's a rate
17 case pending. And so |I'mpresum ng that once a
18 utility files a request for a test year and that
19 test year request is docketed, that that's the
20 initiation of a proceeding as interpreted by this
21 statute, which would nean that they could not file
22 a letter of intent subsequent to a utility filing
23 Its test year request.
24 I s that your understanding of how the process
25 IS going to work?
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1 M5. GERVASI: | think that you raised a good
2 point, and it's sonething we have di scussed, you
3 know, when is the rate case filed, is it when you
4 have recei ved your test year approval or is it
5 when you have filed your mninmumfiling
6 requirenments.

7 MR. FRIEDVAN.  Well, it's got to be the

8 first.

9 M5. GERVASI: Tell us why, Marty.

10 MR. FRI EDMAN: Because, otherw se, as soon as
11 you send in a test year request letter, all of the
12 sudden the custoners are going to conme out of the
13 woodwor k and say, uh-oh, our rates are going to go
14 up, we need to do sonething, and they'l|l nuster

15 the troops and file one of these letters of

16 I ntent.

17 And if their letter of intent puts a dead end
18 to our rate case, then all the sudden this process
19 can last for years. There's no deadline for how
20 |l ong this revocation process lasts. And you're

21 taking away a utility conpany's opportunity,

22 constitutional opportunity to earn a fair return
23 on its investnment during that process. So the

24 begi nning of the filing of a rate case or a

25 proceeding, | think is the term nol ogy they use,
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1 has got to be when the test year request cones in.
2 M5. GERVASI: And I'm | ooking at the | anguage
3 of the new Statute 367.0812(3), which basically it
4 says that "The custoners cannot petition for
5 revocation if the utility is the subject of a
6 proceedi ng under this chapter."

7 MR. FRIEDMAN: That's ny questi on.

8 M5. GERVASI: Yeah, | think you're right that
9 it --

10 MR. FRI EDMAN:  When does it becone subject to
11 a proceeding. And to ne it's got to be when you
12 file the test year request |etter, because there's
13 a lag. You know, you file the letter, you got to
14 wait 30 days before the Chairman has to approve or
15 di sapprove. And that 30-day tine period, you

16 could, in sone of these conmmunities, you know,

17 particularly the nobile hone conmunities that have
18 wel | - organi zed HOAs, they could probably get

19 together and file sonmething in that 30-day tine

20 peri od.

21 So | think that the proceeding has got to --
22 you' ve got to interpret this to nmake this process
23 work for the filing of a proceedi ng being the

24 request for a test year, not the approval of a

25 test year, the request for a test year.
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1 M5. CGERVASI: Thank you your for conments.
2 agree that it's open to interpretation and we do
3 need to nake an interpretation of that.
4 MR. FRIEDMAN: That's a huge issue.
5 MR BLOOM | think, M. Friedman, the
6 statute says if the petition is in conpliance and
7 the Comm ssion finds there's a reasonabl e
8 | i keli hood, you are then prohibited fromfiling a
9 rate case. But you could file for a test year and
10 It mght take a long -- a fair anmount of tinme to
11 get the Comm ssion to a reasonabl e
12 determ nation -- a reasonable |ikelihood posture.
13 MR. FRI EDMAN:  Yeah, but the reasonable
14 | i kelihood is the process under the revocation
15 proceedi ng.
16 MR. BLOOM Correct.
17 MR. FRIEDMAN: So you're saying that anytine
18 before they issue that determ nation of reasonable
19 | i keli hood, you could file a test year |etter and
20 that would initiate a proceedi ng which would
21 forestall a revocation proceedi ng?
22 MR. BLOOM Not being an attorney, just
23 | ooki ng at the plane | anguage, it says there has
24 to be a reasonabl e |ikelihood finding before you
25 woul d be prohibited from noving forward.
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1 MR. FRI EDMAN:  But that belays the question
2 of when are you filing a proceeding? Wen is a
3 proceedi ng pending? Does it pend when you file
4 your test year request letter? |Is it pending when
5 you get a test year approval? Is it pending when
6 you file your MFRs? |Is it pending when you get
7 your official date of filing?
8 The tinme franmes between those is sonetines
9 huge because sonetines we file our test year
10 request letter -- you got to file it at |east 60
11 days before you're going to file the MFRs in order
12 to give yourself tine to get the approval back.
13 And a lot of tinmes we file even earlier than that.
14 And then what we have typically done is we
15 sit domm with the staff in a beginning -- in a
16 particul ar year and say here's what -- you know,
17 to help the staff know what we're doing, we sit
18 down -- at |east on behalf of Uilities, Inc. --
19 and say, here are the cases we think we're going
20 to file this year.
21 Now, we can't do that if that neans that the
22 O fice of Public Counsel knows about it and the
23 custoners all of the sudden know about it and they
24 start filing, you know, these petitions. So we
25 can't -- this whole process is going to take out
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1 one part of what we typically do informally, which
2 Is let the staff know in advance when we're goi ng
3 to file test year request letters. W can't do
4 that anynore under this process, and it's
5 unfortunate. But | don't think it fits wthin the
6 provi sions of this w thout jeopardizing our
7 ability to get that rate increase.

8 So the next step then is actually filing the
9 test year letter. And the initiation of a

10 proceedi ng has got to be interpreted to be that

11 date. Wen that test year request letter is filed
12 has got to be when that proceeding is initiated,;
13 ot herw se, you could -- the custonmers could play
14 wWth the systemand just keep a utility from

15 getting a rate increase for, you know, however

16 | ong one of these proceedings | asts.

17 And that's the other part of our question is,
18 you know, there's no deadline for doing anything.
19 And we all know that when there's no deadline in a
20 case pending at the PSC, we know what tends to

21 happen to those cases. They get put off because
22 you' ve got deadlines on other cases you've got to
23 nmeet. You only got so many staff and so nuch

24 time, and so obviously the non-deadline matters

25 get pushed to the end.
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1 M5. GERVASI: Marty, we will certainly take
2 all of your comments into consideration. And if
3 you have specific rule | anguage that you woul d
4 | i ke to suggest that needs to be included or that
5 we at |east need to consider in including and any
6 recomrendati on on the rule proposal, we would be
7 nore than happy to ook at it and we woul d
8 appreciate the opportunity.
9 W will have, you know, a post-workshop
10 comment period if you don't have specific | anguage
11 wi th you today.
12 Are there any other questions, concerns,
13 coment s about Paragraph (2) concerning the letter
14 of intent?
15 MR. SAYLER: Erik Sayler with the Ofice of
16 Public Counsel. Not necessarily with the letter
17 of intent, but simlar to what M. Friedman rai sed
18 earlier today. Wen a docket is opened, and
19 really at this juncture it | ooks |ike the
20 threshold issue is whether the petition is
21 sufficient to neet the requirenents of the
22 statute. And there's two parts to that; the
23 sufficiency of the petition and, also, that the
24 Comm ssion finds the reasonable |ikelihood that
25 the utility is failing to provide quality of water
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1 servi ce.
2 But the question is howis that going to be
3 evaluated? |Is that going to be proposed agency
4 action? | mean, what process is the Conm ssion
5 going to apply to that? Wuld the utility be able
6 to participate in that process or is it -- | nean,
7 ["mjust trying to understand that.
8 M5. GERVASI: This particular paragraph only
9 deals with the letter that we will receive from
10 customers -- a customer or custoners saying that
11 they intend to file the petition, so we haven't
12 gotten the petition just yet.
13 MR. SAYLER: Maybe it's nore of a gl obal
14 | Ssue.
15 M5. CGERVASI: How we process the actual
16 petition, | think that -- let's continue on with
17 the rule and I think we'll get there.
18 MR. SAYLER: Al right.
19 M5. CGERVASI: Ckay. Paragraph (3), unless
20 there are any other coments concerning
21 Par agr aph (2).
22 (No response).
23 M5. GERVASI: "Wthin ten days after receipt
24 of the letter of intent, the Comm ssion staff wll
25 notify the utility of the custoner's intent to
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1 file a petition for revocation of its certificate
2 of authorization."

3 Comments on that.

4 MR. SAYLER: O fice of Public Counsel has a
5 question about that. And it's not just for

6 Subsection (3), but any tine there's |letters going
7 to the utility or to the custoners, what proof of
8 notification of receipt wll be required? | don't
9 necessarily see anything in the rule.

10 | mean, how do you prove that the custoners
11 recei ved the instructions or how do you prove that
12 the utility received the letter wiwthin ten days,
13 because, | nean, you have certain tine franes that
14 the statute puts forth.

15 M5. GERVASI: W do intend to send the

16 I nstructions for petitioning for revocation of

17 water certificate via certified mail, return

18 recei pt requested, and that's indicated in the

19 I nstructions.

20 We haven't really thought about neking that a
21 certified letter, the notification of the

22 utility -- to the utility of the custonmer's intent
23 to file. | don't know whether that's required or
24 woul d be necessary, or that we can just send it

25 via regular U S. mail.
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1 MR. SAYLER. Well, putting on -- playing
2 devil's advocate for a utility -- if | was a
3 utility, | could say |I've never been notified that
4 the custoners have this intent to revoke ny
5 certificate. Unless you have sone sort of proof
6 that woul d stand whatever |egal sufficiency to say
7 that they were notified, then a utility could
8 certainly argue that they didn't receive proper
9 notice and then that woul d reset and cause issues.
10 M5. CGERVASI: Thank you, Erik. | think we
11 woul d also file any letters in the docket as well.
12 That woul d probably help to track these things.
13 But we'll consider that as well.
14 Paragraph (4), "In the notification letter to
15 the utility, the Comm ssion staff wll request
16 that the utility certify, wthin 30 days from
17 receipt of the notification letter" -- and maybe
18 we wll need to make it certified for that reason
19 -- "the nunber of water custoners the utility
20 serves by counting its service connections, and
21 provide staff with a list of its custoners' nanes
22 and addresses."
23 Are there any concerns wth that?
24 Troy.
25 MR. RENDELL: Yes. Troy Rendell again. M
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1 first coment is on 25-30.091 Subparagraph (4).
2 appl aud the Conm ssion in obtaining a conplete,
3 current custoner listing of the water utility in
4 any such petition that may be filed. It's
5 I nperative to obtain an accurate listing of actual
6 custoners to conpare to any all eged custoners of a
7 utility; however, | urge the utility -- I'"msorry,
8 |'"'murge the Conm ssion to address the
9 confidentiality and privileged nature of any such
10 I nf ormati on.
11 It's been long -- it has been | ong Conmm ssion
12 practice to consider and treat custoner personal
13 I nformation, such as names and addresses, as
14 confidential information. See orders PSC 070552
15 and PSC 020356. The strict confidentiality of
16 cust oner-specific personal information should be
17 streamined to inherently consider any such
18 I nformation confidential and nost -- in the nost
19 expeditious and | east costly manner.
20 As | indicated earlier, the mgjority of the
21 remai ning regul ated water utilities are Cass C
22 and B's, with limted financial and technical
23 expertise to file a request for confidential
24 consi deration w thout the use of an outside
25 attorney. The procedure should be nmade clear in
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1 the proposed rule that this information wll be
2 treated confidential and proprietary w thout the
3 need to file for any such rel ease -- request and
4 I ncur any additional expense to do so, basically
5 to make it automatic in this type of proceeding so
6 that all of that is held confidential by the
7 Comm ssi on.
8 M5. CGERVASI: Thank you for your comment.
9 And this is sonething that we have di scussed
10 I n-house, the fact that this information is often
11 classified as confidential. W envisioned that
12 the informati on would cone to us via the utility,
13 along with a request for confidentiality. And, of
14 course, if that happens, the information is
15 treated as confidential until such tinme as the
16 Comm ssi on rul es.
17 Whet her or not we can nmake that an automatic
18 process, we would have to | ook at whether that's
19 even sonet hing that we could do under the public
20 records law. | don't know of f hand.
21 MR. RENDELL: As long as the procedure is
22 stream i ned and, you know, pretty sinple. Like |
23 said, I'mcurrently over 13 utilities throughout
24 the state of Florida, and the majority of themare
25 Class C And | do the filings personally, | don't
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1 have an attorney to file for ne. So as |long as
2 It's very -- you know, | guess it's boilerplate
3 | anguage for this type of request and it becones
4 nore routine -- hopefully it won't becone routine
5 in this type of proceeding -- but that it's just
6 easy, you know, sonething easy to do that the
7 Conmmi ssion can act upon qui ckly.
8 M5. CGERVASI: Thank you. O her comrents on
9 Par agr aph (4)?
10 MR. SAYLER Yes, Ofice of Public Counsel
11 has a question about it. But to the question
12 about shoul d custoner nanes and addresses be
13 treated confidential, at any custoner hearing or
14 service hearing, they' re always asked for their
15 nanme and address to prove that they l[ive within
16 the service territory. And Ms. Vandi ver rem nded
17 me that, you know, sone utilities treat it
18 confident, sonme don't, so | don't know if you need
19 to have bl anket confidentiality.
20 And | haven't |ooked at the confidentiality
21 statute to see if utility custoner records,
22 personal billing information, is sonething that
23 comes wthin the public records law, but that's
24 sonet hing for you guys to think about and to
25 ponder. |'mnot making a stand on the issue of
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1 confidentiality.
2 My question is related to what is being
3 requested. And it kind of ties in with
4 Subsection (5), which is if the utility doesn't
5 conply. So ny question is if the utility doesn't
6 conply with the request for these nanes and
7 addresses to be able to verify them agai nst the
8 petition fornms, | nmean, what will happen to the
9 utility? Wuld they be potentially subject to
10 show cause on anot her docket for failure to conply
11 wth the rule? | nmean, what happens if they don't
12 conpl y?
13 M5. GERVASI: | don't know that we have
14 t hought about show causing the conpany. It's
15 sonething to consider, | guess. But that is the
16 subject matter of Paragraph (5), and we
17 contenplated -- | think what we contenplated is
18 giving the utility the option to give us the
19 information. And if they don't, we have fall back
20 I nformation that we can use which would be the
21 nost recent annual report. It may not be quite as
22 accurate and it may not have as many custoners in
23 the old -- you know, the old annual report nmay
24 have fewer custoners than what the utility
25 actually has. So in those cases, | would think
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1 that it would be to the utility's advantage to
2 gi ve us, you know, that information, to make sure
3 that we have the nost current information.
4 Paragraph (5) reads: "If the utility fails
5 to certify the nunber of custoners it serves by
6 the date requested in the notification letter,
7 Comm ssion staff will utilize the nunber of
8 custoners reported by the utility in its nost
9 recent annual report on file with the Comm ssion
10 to evaluate the sufficiency of the petition
11 pursuant to Section 367.072(1)(b), Florida
12 Statutes."
13 Are there any other coments concerning that
14 par agr aph?
15 MR. RENDELL: Can | back up really quick on
16 (4)? | nean, ny understanding of the reason of
17 asking for this information is so that staff can
18 take the petition and actually conpare the
19 cust onmer nane and address agai nst the actual
20 custoner, because there have been tines where
21 soneone will sign and they're not a custoner of
22 the conpany or they live outside and, you know, we
23 don't even know who they are. So that was ny
24 understanding, so it would be in the best interest
25 to hand that over so that you can -- staff can
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1 verify that whoever is signing the petitionis
2 actually a custonmer of the utility.
3 M5. GERVASI: Yes. Thank you.
4 MR. SAYLER: To that point, just backing up,
5 you' re saying that Subsection (4) is optional as
6 opposed to nmandat ory?
7 M5. GERVASI: The way we have it witten,
8 Erik, is that we will request that they certify
9 t his.
10 MR. SAYLER  Ckay.
11 M5. GERVASI: Not that we will require that.
12 MR. SAYLER | just wanted to understand
13 t hat .
14 And then al so under the Commi ssion's 367, is
15 It 152 Subsection (1) where they have access to
16 the utility's books and records, that authority,
17 the Conmm ssion could request the sane infornmation
18 pursuant to that authority and that it be
19 mandat ory upon the utility, correct?
20 M5. GERVASI: | believe that woul d be
21 correct, yes.
22 MR. SAYLER: Al right. And then the other
23 question | had for Subsection (5) is your
24 statutory reference. Never mnd, | see ny
25 m st ake.
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1 M5. GERVASI: GCkay. Oher comments on
2 Par agr aph (5)?
3 (No response).
4 M5. CGERVASI: Paragraph (6), "The Conm ssion
5 will send the following materials to custoners who
6 file a letter of intent pursuant to Subsection (2)
7 of this rule.” And then there are five
8 subpar agraphs here enunerati ng what those
9 materials are.
10 And rather than reading through it all, 1"l
11 just ask you if you think that this is a
12 conprehensive list or whether we have m ssed
13 sonething or if you have any comments or
14 suggesti ons about Paragraph (6), this would be the
15 tine.
16 MR. SAYLER: O fice of Public Counsel has a
17 question. The subsection indicates that this
18 letter will be sent along with the petition forns,
19 and our question is how long after the receipt of
20 the letter of intent to file a petition does staff
21 envi sion that these custonmer instructions would be
22 sent to the custoners?
23 M5. GERVASI: Staff, do we have any idea
24 about that?
25 MR. BLOOM | didn't catch the question, |I'm
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1 sorry.
2 MR. SAYLER. How long after the letter of
3 intent is received by the Conm ssion, a docket is
4 opened, how many days after that does staff
5 envi sion sending the instructions to the
6 cust omers?
7 MR. BLOOM Ten days.
8 MR. SAYLER:. Ten days?
9 MR. BLOOM (Nodding head affirmatively).
10 MR. SAYLER:. Ten days after receipt, to the
11 custonmers or the utility?
12 MR BLOOM |'msorry, |I'mnot sure what your
13 question is. I'mnot reading it.
14 MR. DOADS: Erik, Dave Dowds. | think it is
15 ten days fromthe date that we receive the notice
16 of intent. And the instruction package we
17 envi sion being sent certified mail back to the
18 custonmer or the petitioner, whatever way we phrase
19 It, so we know when the clock starts, because once
20 they get the package, they have 30 days to file a
21 petition.
22 Do | have that right?
23 MR. BLOOM (Nodding head affirmatively).
24 MR. DOADS: Thank you.
25 Does that hel p?
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1 MR SAYLER Wl --
2 MR DOADS: It's the sanme ten days that we
3 have in the rule explicitly to notify the utility.
4 In that sanme ten-day period, we are al so
5 envi sioning that we would mail the instruction
6 package.
7 MR. SAYLER: Ckay. That brings up another
8 question. If you |look at your instructions for
9 petitioning, the fourth full paragraph, it gives
10 "Insert either sentence one or sentence two." And
11 sentence one i s contingent upon receiving the
12 verified address -- nanmes and addresses of
13 custoners. Sentence two is that the Conm ssion
14 cal cul ates it thensel f.
15 So that's what pronpted ny question how | ong
16 after the receipt of the letter of intent would
17 this letter go out, because Paragraph (4) gives
18 you an alternative, depending upon how the utility
19 responds.
20 M5. CGERVASI: Thank you. W' Il consider
21 t hat .
22 Q her comments about Paragraph (6)?
23 (No response).
24 M5. CGERVASI: Mbving on.
25 MR. SAYLER: The O fice of Public Counsel
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1 did. On Subsection (6)(b) where it's tal king
2 about the form the "Public Service Comm ssion:
3 Petition to revoke the certificate of
4 aut hori zation."
5 Two questions. |s this the petition now for
6 the rest of the purposes of the rule, this
7 particular formthat the custoners are being
8 required to use, or is there a bit of a different
9 petition, because the word "petition" sonetines
10 seens to be used a little bit different, nore
11 flexibly in both the statute and the rule. That's
12 one questi on.
13 And then the second question is if a custoner
14 uses a custom zed version of this form it's not
15 the exact formbut it substantially conplies, how
16 does that affect the testing of sufficiency which
17 occurs under Subsection (7)?
18 M5. GERVASI: Let nme try to answer them one
19 at atinme. The first question you asked -- now
20 I"'mlosing the first part of the question.
21 MR. SAYLER. Okay. The first question is
22 under Subsection (7), it says a petition to be
23 deened sufficient, it nust satisfy all of these
24 t hi ngs.
25 M5. GERVASI: Right.
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1 MR. SAYLER: Wen you're tal king about a
2 petition, is it -- conceptually is it a big
3 petition and then followed by an attachnent with
4 all of these little petition forns or is each
5 I ndi vidual form considered a separate petition
6 that nust satisfy all of these requirenents, along
7 with -- and then you have to have enough petitions
8 to satisfy the 65 percent threshol d? Does that
9 make sense?
10 M5. CGERVASI: Yes. Thank you, Erik. W need
11 65 percent -- pursuant to the statute, we need
12 65 percent of the custoners to sign the petition.
13 The petition being the accunul ation of all of the
14 petition fornms that woul d need to equal 65 percent
15 of the custoner base of the utility.
16 W woul d need -- and we need signatures of --
17 and we say it on the sanple petition form that
18 only one custoner for each service address may
19 sign the petition. And we kind of use petition
20 and the petition forns interchangeably.
21 | think that mght cause a little bit of the
22 confusion. | think the -- | don't know how to get
23 around that. But you have one big petition, and
24 t hat needs to enconpass 65 percent of the custoner
25 base in order for it to be sufficient. And then
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1 we need each custoner, only one for each service
2 address, to fill out the formas conpletely as
3 they can. And then it will be up to the staff to
4 determ ne the sufficiency of each petition form
5 and whether -- and then counting themall up to
6 see if we have 65 percent.

7 MR. SAYLER Okay. |If there's a way to -- |
8 don't know -- to clarify in the rule when there's
9 a reference to the petition formor the big

10 petition itself, I don't knowif that -- | don't
11 know i f nmy col | eagues had sone concerns about the
12 flexibility of the difference between the form and
13 the petition itself, but if there's a way to

14 clarify that in the next iteration of the rule,
15 that would certainly be hel pful.

16 M5. GERVASI: And we have thought about it
17 and struggled a little bit with that, quite

18 frankly. So if you can help us along those |ines
19 and give us sone specific |anguage for us to

20 consi der - -

21 MR. SAYLER: Certainly.

22 M5. GERVASI: ~-- it would be appreciated.

23 MR. SAYLER: I'Il give nyself a homework

24 | esson for that for you.

25 M5. GERVASI: The reason we have the
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1 hi ghl i ghted word "sanpl e" across this petition
2 formis because, again, we envision this formto
3 be incorporated into the rule and nade part of the
4 rule. And the rules, nowthey're all online and
5 there are hyperlinks to all of the nmaterials that
6 are incorporated by reference and so we don't want
7 custoners to print out these forns fromthe
8 Internet and start using them because we have a
9 specific tineline that we need to follow, and we
10 need to know, you know, when the 90-day cl ock

11 starts ticking.

12 So we will send -- once we get a letter of

13 intent, it is our intention to send a petition,

14 not the sanple, but an actual petition form and
15 we w Il have the docket nunber and so forth on

16 there, and that will be the petitions that we'l

17 be using. So we'll keep the word "sanple" across
18 the page here for the purposes of the rule.

19 And the second part of your question Erik,

20 was -- | don't renenber now. Do you?

21 MR. SAYLER. Yes. It was just about whether
22 the custoners needed to use the petition formthat
23 was provided by the staff or if they had a

24 petition formthat net all of the requirenents of
25 the statute but wasn't -- didn't have the, for
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1 | ack of a better word, the magic this is form PSC
2 nunber one, two, three, four, X, Y, Z petition
3 form especially if there's a gap of tine period
4 between the tine when they filed their |letter of
5 Intent and they actually received the preprinted
6 formthat has the utility's nane and the docket
7 nunber that staff provides. Because | could
8 envi si on sone custoners that are just ready to hit
9 the ground running and just get flying down the

10 road and realize they have insufficient petitions
11 or that don't match what is eventually provided to
12 themlater on and then just their issues of having
13 to go back and get those, track down their

14 custoners and get themto re-sign the official

15 form hence, that was kind of ny question there.
16 M5. CGERVASI: Ckay.

17 MR. SAYLER: But as far as providing a form
18 that the Comm ssion has the utility's nane and the
19 docket nunber, when that is provided with the

20 Instructions, | think that's helpful to the

21 cust omers.

22 M5. GERVASI: Yeah, that's what we want. We
23 would |ike themto take that official form and

24 copy it and use it. And that, | think, wll

25 mnimze confusion as to how we're | ooking at it.
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1 MR. SAYLER: Al right. Thank you.
2 Appreci ate that.
3 M5. GERVASI: Sure. W are on -- yes.
4 MR. FLYNN: Patrick Flynn, Uilities,
5 Incorporated. Referring to (6)(e),
6 Subpar agraph (e) where it addresses State Prinmary
7 Drinking Water Standards information. |t seens to
8 me it woul d be advant ageous or appropriate to
9 maybe add a clarification statenent with that copy
10 that identifies or distinguishes between Primary
11 and Secondary Drinking Water Standards, why there
12 are two different groups of paraneters, because
13 they do have a different distinction or different
14 significance.
15 The secondary standards are oftentines the
16 reason for the petition being signed and in effect
17 and, yet, say those standards aren't paraneters
18 that identify health risks, so it's inportant, |
19 think, to clarify for purposes of the infornmation
20 to provide to the custoners that there's not equal
21 standi ng between a primary standard and a
22 secondary standard. And it may not be necessarily
23 clear in the way the rule references 62-550. So |
24 woul d just suggest that we have sone kind of a
25 clarification statenent that gives sone kind of
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1 clue to the custoners about what distinguishes

2 bet ween prinmary and secondary standards.

3 M5. CGERVASI: Thank you.

4 Q her comments on Paragraph (6)°?

5 (No response).

6 M5. GERVASI: Let's nove on then to

7 Paragraph (7). "For a petition to be deened

8 sufficient, it nust include the printed nane,

9 signature, service address and tel ephone nunber of
10 each custoner-signatory. State with specificity
11 each i ssue that each custoner-signatory has with
12 the quality of water service provided, each tine
13 the issue was reported to the utility and how | ong
14 the issue has existed." And (c) "Be conpl eted by
15 at | east 65 percent of the custoners as that term
16 Is defined in section 367.072."

17 We believe these are statutory mandates. But
18 I f you have any questions or conments or

19 suggestions, we would |l ove to hear themon this

20 par agr aph.

21 MR. RENDELL: | have two quick comments. The
22 first one is Subparagraph (7)(a). | would

23 suggest, if possible, the custoner include the

24 actual account nunber on the petition. This

25 shoul d hel p both the Comm ssion and the conpany

Premier Reporting Reported by: Michelle Subia



10/7/2014

Hearing proceedings before: Rule Development Workshop 42
1 I dentify the account.
2 You know, sonetines a spouse will file,
3 al t hough, they live in the house and they consider
4 t hensel ves a custoner and they are, but the
5 account may be in soneone else's nane, either a
6 parent or a -- so, if possible, maybe put a pl ace
7 for account nunber.
8 The other is (7)(b). I'massumng -- and
9 maybe |'m just reading too nmuch into it -- but
10 when you say "Each tinme the issue was reported,"”
11 "' massum ng you' re asking for the date. |Is that
12 the date? Because | see it on the form and it
13 says include the date. But is that what you're
14 I ntending when it says "Each tine the issue was
15 reported,” to actually put the date they contact
16 the utility?
17 M5. GERVASI: Yes.
18 MR. RENDELL: Ckay.
19 M5. GERVASI: | believe so.
20 MR. RENDELL: Thank you. That was all.
21 M5. CGERVASI: Ckay.
22 MR. SAYLER Erik Sayler with OPC
23 M. Rendell's question was sonething that we had
24 as well. The statute says, "Each tinme the issue
25 was reported to the utility." The rule says,
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1 "Each tinme the issue was reported to the utility."
2 But then the form-- and | have additional
3 comments on the formwhen we get to it -- uses
4 different |language. |t doesn't exactly track the
5 rule or the statutes, so |l was just -- | had a
6 question why that was different and would it be
7 better to just track the rule and the statute as
8 opposed to diverge fromthe statute and the rule.
9 We can get to that when we get to the form | just

10 wanted to highlight that here.

11 M5. CGERVASI: Thank you. And we will go

12 t hrough and see what the conments are on the

13 actual formitself.

14 QO her questions or comments on Paragraph (7)?
15 (No response).

16 M5. CGERVASI: Paragraph (8), "The custoners
17 must file the conpleted petitions with the Ofice
18 of Comm ssion Clerk within 90 days after receipt
19 of the staff's instructions and nust provide a

20 copy of the petitions to the utility."

21 And there again, we wll get a return receipt
22 card so we'll have that date so that we're all on
23 the sane page with respect to that 90-day

24 statutory deadli ne.

25 Comment s on that paragraph?
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1 (No response).
2 M5. CGERVASI: Paragraph (9), "Wthin ten days
3 after receipt of the petition, the staff wl|l
4 provide notice to the custoners by |letter whether
5 the petition is sufficient for the Comm ssion to
6 act. If the petition is deficient, the notice
7 w |l specify what additional information is
8 required."
9 Comments on (9)?
10 (No response).
11 M5. CGERVASI: Paragraph (10).
12 MR. SAYLER: Pardon ne. Sane notice would be
13 certified letter of sone sort to the custoners?
14 M5. GERVASI: Have we decided whether it wll
15 be certified?
16 MR. FUTRELL: (Shaki ng head negatively).
17 M5. GERVASI: We'Ill consider that. | don't
18 know t hat we have specifi ed.
19 MR. SAYLER: Al right.
20 M5. GERVASI: W were nost concerned about
21 having the certification for the tinme periods that
22 are statutorily mandat ed.
23 Paragraph (10), "If the notice identified
24 deficiencies in the petition, the custoners mnust
25 file a corrected petition with the Ofice of
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1 Commi ssion Clerk curing the noticed deficiencies
2 within 30 days after receipt of the notice and
3 must provide a copy of the cured petition to the
4 utility."”

5 Questions, comments, suggestions on that

6 par agr aph?

7 MR. SAYLER  Just getting back to this

8 par agraph and the prior paragraph. In the letter
9 noting the deficiencies, will it be simlar to a
10 deficiency letter a utility receives when their
11 MRFs are deficient? WII it spell out the

12 deficiencies and how to cure that or how does that
13 work, or will it just say it's deficient and go
14 figure it out?

15 M5. GERVASI: | would assune -- not that |
16 know t hat we have tal ked about this

17 specifically -- but I think we will do our best to
18 | ay out exactly what's deficient, nuch the way we
19 do with the utilities to give them specifics so
20 that they can -- so that they have the directions
21 and can go forth and cure within the allotted

22 time. We'll do our best with that.

23 MR. SAYLER: Thank you.

24 M5. CGERVASI: Any other questions about the
25 rule itself, the draft rule?
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1 MR. FRIEDMAN. Marty Friedman again. So you
2 envi sion that when you send the |letter back saying
3 It's deficient, and if they don't respond within
4 the 30 days, do you just close the docket
5 adm ni stratively?

6 M5. GERVASI: Do we go to agenda? |'m not

7 sure? It may be. Since we haven't done it, |

8 don't know. But certainly the Comm ssion would be
9 the ones to determ ne whether there's a reasonable
10 | i kelihood that there's a water service quality

11 I ssue, if we got that far.

12 But if we don't even get 65 percent of the

13 cust onmer base or the petitions are clearly

14 I nsufficient just on facial grounds or they don't
15 cure specific deficiencies, we nmay. That nay be
16 an adm ni strative process. It's sonething we need
17 to --

18 MR. FRIEDMAN. Okay. And then do |

19 understand from coments nade earlier that up till
20 the point -- you all wll issue a letter if it's
21 sufficient, you' re going to issue a letter saying,
22 yeah, it's sufficient |ike you do an offici al

23 filing date letter? |Is that what's contenpl at ed?
24 M5. GERVASI: You nean to |let the custoner

25 know?
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1 MR. FRI EDMAN: Let everybody know, yeah, we
2 got it and at |east procedurally it's sufficient,
3 just like you do the mninumfiling requirenents,
4 you file it and then you do a deficiency letter,

5 you file your responses, you get a |etter back

6 sayi ng, yeah, here is your official date of

7 filing?

8 s there going to be that sane type of letter
9 that's going to say, okay, nowit's good, you're
10 good to go? And is that the point at which the

11 utility can't file a rate case after that point or
12 can we file one up till that point, or initiate a
13 proceeding | guess is the termnology that's used?
14 Can a utility initiate a proceeding up till the

15 date that a petition is deened acceptabl e,

16 procedural | y acceptabl e?

17 M5. GERVASI: Do we know of fhand or do we

18 need to think about it?

19 MR. BLOOM  Again, just reading the statute,
20 It says, unless the Conm ssion finds a reasonable
21 | i keli hood, you're not prohibited fromfiling

22 anyt hi ng.

23 MR. FRI EDVAN:.  Ckay.

24 MR. BLOOM It's once the Conm ssion nekes

25 t hat decision that you cannot file a rate case.
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1 MR. FRIEDMAN. Ckay. That's a good answer.

2 MR. SAYLER: Erik Sayler with OPC. Wuld

3 that be staff recommendati on brought to the
4 Commi ssion where the Conm ssion votes and says the

5 petition's in conpliance and there's a reasonable

6 | i keli hood? |Is that how you're envisioning that?

7 M5. GERVASI: Yes.

8 MR, SAYLER  Ckay.

9 M5. GERVASI: Once the staff determ nes that
10 we have a facially sufficient petition, it wll go
11 to the Comm ssion for the Comm ssion to determ ne
12 whet her there's a reasonable |ikelihood or not.

13 MR. SAYLER: Al right. And would the

14 opposite be true if staff say the petition's not
15 sufficient or it's sufficient but it doesn't neet
16 t he second prong, would they bring a

17 reconmmendation to dismss it because it satisfied
18 A but not B or say they don't have the threshold
19 nunber of signatures on the petitions, would the
20 Comm ssion -- would staff just bring it to a

21 notion to dismss like |I've see the Conmm ssion do
22 with |ike conplaints against utilities, they say
23 you fail to state a claimand then it's voted on
24 and voted out?

25 M5. GERVASI: And | think that you're getting
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1 to the sane question that Marty had, | believe,
2 And |I'm not positive it's going to go to the
3 Comm ssion on those or not. |If they're clearly
4 facially insufficient, we need to, | think,
5 probably di scuss that further in-house.
6 MR. FUTRELL: | think where we are, Erik,
7 think I ooking at the statute, it speaks to if it's
8 not a sufficient petition, the Conm ssion shall
9 dism ss the petition. So | believe that woul d put
10 us in a posture where it has to be a
11 recomrendation to the Comm ssion by the staff to
12 dism ss the petition, and then it woul d be subject
13 to a decision by the Comm ssion.
14 MR. SAYLER  Ckay.
15 MR. FUTRELL: Now, if there's an option for
16 sonme kind of an adm nistrative di sposal of an
17 Insufficient petition, | think we would all |ike
18 to maybe hear about that, talk about that. But I
19 think a plain reading of the statute it appears to
20 be it's a Comm ssion decision to dism ss an
21 I nsufficient petition.
22 MR. SAYLER Right. That was ny readi ng and
23 understandi ng of the statute too. But | had heard
24 that if it was insufficient that it could be
25 di sm ssed admi nistratively, and that's what
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1 pronpted ny questi on.
2 M5. GERVASI: Thank you for clarifying that
3 for me as well.
4 MR. FLYNN: Patrick Flynn, Uilities, Inc.
5 again. If a petition is dism ssed, does that nean
6 that the issue cannot be rai sed again, the issue
7 has been rai sed once and addressed and not found
8 warrants further action, that it couldn't be
9 rai sed agai n?
10 MR. FUTRELL: For one year.
11 MR. FLYNN:. Ckay.
12 MR. FUTRELL: One year per the statute.
13 MR. FLYNN: Thank you.
14 MR. FRIEDMAN: | just have one other conmment.
15 | don't think just because the statute says the
16 Comm ssion shall do sonething, that it necessarily
17 means that it's the Conmm ssioners thenselves. |
18 think there are a nunber of procedures that the
19 Conmmi ssion has in place here where orders are
20 entered adm nistratively w thout ever going to an
21 agenda.
22 And so | don't think necessarily because the
23 statute says "Comm ssion,"” that that really neans
24 that it's got to go to an agenda conference.
25 think that's a determ nation that the Conmm ssion
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1 makes, just |ike, you know, orders that are issued
2 adm ni stratively, you know, not issued
3 adm ni stratively subsequent to a Comm ssion action
4 authorizing it, you know, in a particular rate
5 case but just an order that's entered by the --

6 you know, | think nost of the orders on

7 confidentiality are not -- they don't actually go
8 to the Comm ssion, but |'"msure the statute

9 requires it to be a Conm ssion decision. So |

10 don't think the | anguage necessarily neans it's

11 got to go to an agenda.

12 M5. GERVASI: VWiich is why | wasn't certain
13 of the answer either. And that's sonething that
14 we wi |l be discussing further and considering. So
15 t hank you for your comments on that.

16 MR WLLIAVS: This is John Wllians wth

17 Uilities, Inc. And it's kind of at this

18 juncture -- | nean, you' ve ended the rule here.

19 This is the juncture sure where | think there

20 needs to be additional guidance in terns of what
21 happens in terns how woul d the Comm ssi on nake the
22 deci sion then on the reasonable Iikelihood issue.
23 And the that triggers the utility's response in

24 how | ong do you have on that. | nean, the rule

25 needs to keep going here, to ny way of thinking.
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1 It's kind of Iike you ended it here and this isn't
2 the end of the --

3 M5. GERVASI: Al of the instruction are

4 not -- you're right, they're certainly not

5 included in the rule. The rule will need to be

6 read in conjunction with the statute and also in

7 conjunction with the Conm ssion order that will be
8 I ssued on the reasonable |ikelihood

9 recomrendation. The process will be laid out on a
10 case-by-case basis is the way we're envi si oni ng

11 It, John, depending on what the Conm ssion's

12 decision is on the reasonable |ikelihood that the
13 conpany is providing |less than satisfactory

14 servi ce.

15 There wll be specific directions, but

16 they're not all contained in the rul e because we
17 can't be duplicative of the statute. And the

18 Commi ssion's procedure for going to hearing is

19 already laid out in statute and also in the

20 uniformrules, so that's the reason why we did

21 stop there. And it does |ook |ike an abrupt stop
22 before the end of the statute. But the statute is
23 descriptive, and the Conm ssion's hearing process
24 Is already in place and is codified. That's the
25 way we're thinking.
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1 MR. RENDELL: Could | add to that real quick?
2 M5. GERVASI: Pl ease.

3 MR. RENDELL: | think |I have a simlar
4 concern because in Section 367.072, Paragraph (3),

5 It says a utility -- basically it gives the

6 utility an opportunity to respond to the petition

7 and the concerns brought up, but there's no

8 deadl i nes of when the utility's got to respond.

9 And then when you get to, | guess, (5)(a), that's
10 kind of Iike the neat and potatoes of this is, you
11 know, what then?

12 And | think there's like -- there's three

13 different options. One is to dismss the

14 petition, the other is to require the utility to
15 t ake necessary steps to correct the quality of

16 service. And that, to ne, doesn't necessarily

17 require a hearing. | nean, the Comm ssion can

18 order a utility to do sonething. They have that
19 statutory authority and they've done it before.
20 But it also avoids, you know, the expense and the
21 process of going to a hearing and basically tells
22 the utilities to do sonething, go out and, you

23 know, find solutions, neet your custoners, find
24 the cost, explain what the cost is going to be,
25 and then | et the custoners decide, you know, do
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1 you want the utility to nove forward and address a
2 speci fic secondary standard know ng that your
3 rates may go up to $200 a nonth? | nean, do you
4 want that or do you want the opportunity to say,

5 wel |, | understand what the problens are, | know

6 how to address it, but it's just too cost

7 prohi bitive, you know, we can't afford to pay

8 that, so we're wlling to live wth, you know, the
9 water, or there mght be a | ess costly sol ution

10 but not necessarily goes straight to a hearing

11 process? | think there needs to be the

12 opportunity.

13 And then | think the very last one, (5)(c),
14 Is to proceed forward with the revocation that the
15 utility is ignoring the custoners' concerns, the
16 utility is not attenpting to rectify the probl ens
17 and that, you know, as a last resort, as has been
18 Conmmi ssion practice, then we will proceed to

19 revocati on because you just can't get the utility
20 to do what you need to do to neet the rules and

21 provi si ons.

22 So | just want to caution that, you know, the
23 answer shouldn't be, well, we're going to go

24 I mredi ately to a hearing process. You know,

25 there's going to be sone type -- you know, under
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1 (5)(b), there should be sone type of other
2 opportunity to address the custoner's concerns
3 W t hout the expense and tinme to go through a
4 heari ng.
5 M5. GERVASI: Once the -- and | appreciate
6 all of that. And | can tell you that when we
7 first drafted a rule, we attenpted to include the
8 procedural information. And it turned out to be
9 just the sane as what's witten in the statute,
10 which we want to avoid duplication. So if you can
11 t hi nk of sonething that should be there that isn't
12 already in the statute, we would be nore than
13 happy to | ook at that |anguage and consi der
14 Including it.
15 But once the Comm ssion determ nes that
16 there's a reasonable l|ikelihood, I think we have
17 to go to hearing. And the reason | say that is
18 because the statute in (5)(a) allows the
19 Conmmi ssion to dismss the petition, but the
20 deci si on nust be supported by clear and convi nci ng
21 evidence. To ne that nmeans going to hearing.
22 Let me know if --
23 MR. RENDELL: Well, for dismssal | agree
24 with that.
25 M5. CGERVASI: Ckay.
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1 MR. RENDELL: But | don't know what a hearing
2 process would solve on (5)(b) to require you to
3 t ake necessary steps, unless the utility refuses
4 to do so. | don't know what a hearing -- | don't
5 even know what evidence you woul d present and what
6 type of testinony you would present w thout giving
7 the utility an opportunity to go out and even --

8 you know, to identify the problem and identify

9 solutions. So | don't think (5)(b) necessarily

10 automatically triggers a hearing process.

11 M5. GERVASI: | agree.

12 MR. RENDELL: Maybe a PAA but not --

13 M5. GERVASI: But if anybody thinks that

14 there woul d be value to having sone of this

15 procedural information in the rule as to, you

16 know, which paragraphs will trigger a hearing and
17 which won't, let us knowin witing after the

18 wor kshop with specific |anguage, to the extent you
19 possi bly can, is what is nost hel pful to us.

20 MR. RENDELL: Yeah. | knowit's problematic

21 as each one is going to be unique and each one is

22 going to have its own specific circunstances. And
23 I don't know how a rule is going to codify that

24 for every utility. But, you know, I'Il just give
25 my comments just to caution, you know, to try to

Premier Reporting

Reported by: Michelle Subia



10/7/2014

Hearing proceedings before: Rule Development Workshop 57
1 avoid a hearing, if possible, and find a sol ution,
2 a |l east costly sol ution.

3 M5. CGERVASI: Thank you.

4 Does anybody have any comments or suggestions
5 W th respect to the instructions for petitioners?
6 MR. SAYLER: O fice of Public Counsel has a
7 question. On the instructions in, | guess, the

8 second full paragraph, the | ast sentence where it
9 says, "Please be advised that an individual

10 signing a petition may be asked to testify under
11 oath before the Comm ssion and be subject to cross
12 exam nation by the utility and parties." And

13 there's simlar | anguage on the petition form

14 Question: Wiy is that particular statenent
15 I ncluded and is it necessary? Because there are
16 often many custonmers who will show up at a

17 cust oner service hearing or a custoner neeting but
18 they won't necessarily want to speak publicly for
19 fear of public speaking or they don't want to

20 testify under oath at a service hearing, but they
21 want to participate and show their participation
22 by their nunbers. And | can envision a nunber of
23 peopl e wanting to sign a petition but not

24 necessarily wanting to testify or be forced to

25 testify for those and ot her reasons, or they just
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1 may be seasonal residents and the hearing is held
2 at a tinme when they're up north.

3 So the question is that -- | understand why
4 the | anguage is there, but is it necessary?

5 M5. GERVASI: W put it there as kind of a

6 provi so, you know, that they may be asked to

7 testify. There won't be a revocation of a

8 certificate unless there's a hearing. And sone of
9 the custonmers may be subject to cross exam nation
10 and may be asked to testify. | don't know whet her
11 t hey woul d be subpoenaed and forced to testify.

12 But we thought, you know, just for the sake of

13 candor .

14 MR. SAYLER: But say there's a utility with
15 500 custoners and 65 percent have signed these

16 forms, does the Conmm ssion envision having 200 and
17 sone-odd custoners all cone testify as to

18 supporting their petition? That would nmake for

19 potentially a |long and | engthy hearing. That was
20 ny question, you know.

21 | understand that you need custoners to cone
22 testify to support that there is conpetent

23 evi dence to support a revocation or evidence to

24 support that the Comm ssion should order the

25 utility to nake certain changes to address the
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1 water quality issues. But was there sone vision
2 that all these custoners who signed a form each
3 and every one would have to testify?

4 M5. GERVASI: No, | don't believe so. No.
5 And | think that will be -- you know, the

6 custoners will need to put on their case and

7 deci de which custoners will be testifying.

8 MR, SAYLER  Ckay.

9 M5. GERVASI: The Conmmi ssion, we don't

10 envi si on having -- you know, mandating that a
11 certain nunber of custoners nust testify or

12 anything |ike that.

13 MR. SAYLER  Ckay.

14 MR. FRI EDVAN:  But woul d you envi sion that
15 t hose fol ks woul d be subject to cross -- subject
16 to deposition anyway, if the utility chose to

17 depose sonebody, anybody who filled out one of
18 these forns woul d be subject to a deposition,

19 testi nony under oath?

20 M5. GERVASI: W will be in the hearing

21 process at this stage. Once the Comm ssion sets
22 the matter for hearing, you know, the standard
23 di scovery procedures are in place, so | would --
24 MR. FRI EDVAN: But they would be a

25 petitioner, they would not be a third party, they
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1 woul d actually be a petitioner.
2 M5. GERVASI: Right. So | think they would
3 be subject to discovery.
4 MR. SAYLER: But that, | think, gets back to
5 -- I'"'msorry, go ahead.
6 MR. FUTRELL: | think I would just offer this
7 IS -- you know, part of what's driving this
8 | anguage is just a recognition. This is a nuch
9 di fferent proceeding than custoners comng to a
10 cust omer neeting and conpl ai ni ng about an issue
11 they may have with a utility. This is a nuch
12 different posture that the utility and the
13 Commi ssion is being put into as far as a
14 revocation of its operating certificate. And,
15 therefore, the custonmer needs to be aware of that
16 and be willing and able to cone and neke its case
17 as to what its specific issues are and neet the
18 criteria enunerated in the statute, to provide the
19 Commi ssion with that information to potentially
20 revoke the certificate of the utility. So that
21 was kind of the purpose. This is heightened |evel
22 of participation given the nature of what's at
23 st ake here.
24 MR. SAYLER: Do you envision it being simlar
25 to a quality of service hearing at the start of a
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1 rate case where custoners would cone and testify
2 about the quality of service? Here they're
3 testifying to that and then they woul d be subject
4 to cross examnation if they're testifying?

5 MR. FUTRELL: Well, | think what we envision
6 Is if there is a reasonable |ikelihood finding of
7 t he support going into the hearing process -- at
8 | east that's how, at this point, in devel opnent of
9 the rule the Comm ssion -- | think the staff is
10 viewing this -- at that point going into that

11 hearing, the custoners may be asked and needed to
12 testify to support what they're alleging in their
13 petitions in the hearing.

14 Now, as far as nunbers, we haven't gotten

15 that far as to how many of the petitions need to
16 be available. That will certainly be devel oped as
17 we go on a case-by-case basis. But certainly a
18 recognition that this is a nmuch different type of
19 process.

20 MR. SAYLER: Al right. And if a custoner
21 decided not to testify, would their petition then
22 be deleted for the purposes of counting towards
23 that 65 percent threshol d?

24 MR, FUTRELL: No.

25 MR. SAYLER O once it's in and net the
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1 t hreshol d, then --
2 MR. FUTRELL: No. How the case gets -- you
3 know, the evidence it brings to the Comm ssion --
4 the record will be developed as it's devel oped.
5 And if it's devel oped with custoner testinony,
6 then that will potentially support -- potentially
7 be supportive of their contentions. But if
8 there's no custoner testinony, then it will play
9 out as it plays out.
10 MR. SAYLER: Al right. And | know we're
11 goi ng beyond into an actual hearing process, would
12 the custoners be required to do prefiled testinony
13 or would they be able to do live testinony |ike at
14 a custoner hearing? | guess that's sonmething to
15 be di scussed down the road?
16 MR. FUTRELL: | don't think we've gotten that
17 far.
18 MR. SAYLER  Ckay.
19 M5. GERVASI: Certainly if custoners decide
20 to prefile testinony, they would be --
21 MR. SAYLER:  Subj ect to deposition and cross
22 exam nati on?
23 M5. GERVASI: -- subject to cross exam nation
24 and depositions and everything. | think that nuch
25 Is clear. \Wether we'll have a custoner service
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1 hearing for custoners in addition to the
2 revocation hearing, | nean, it may be all one
3 heari ng and the custoners, you know, may need to
4 testify and be subject to cross exam nation, any
5 of them who choose to testify, you know, are
6 al ways subject to cross exam nation, even if it's
7 nore informal. But we don't envision this to be
8 an informal hearing. This will be a show cause
9 hearing, and the standard of proof is higher.
10 MR. SAYLER: Is prefiled testinony required
11 I n show cause fromthe custoners? |'mjust
12 aski ng.
13 M5. GERVASI: W wouldn't expect that al
14 65 percent of the custoners wll testify. But
15 those who do may need to -- may need to prefile
16 their testinony.
17 MR. SAYLER: | guess that will be a bridge
18 that the custoners will have to cross with the
19 Prehearing O ficer and the Conmm ssion at that
20 time?
21 M5. CGERVASI: Yeah, exactly, and whether the
22 Prehearing O ficer will have a custoner service
23 hearing in addition to the full evidentiary
24 heari ng.
25 MR. SAYLER  Ckay.
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1 MR. FRI EDMAN:  Woul dn't the question of

2 whet her there was 65 percent of the custoners be

3 an issue that we could address at the hearing?

4 M5. GERVASI: Yes.

5 O her comment s?

6 MR. FUTRELL: And if | may, | think that's

7 al so part of the sufficiency determ nation. That

8 wll be earlier on in the process, is there

9 65 percent? And if the staff sees what's filed as
10 sufficient, then that would | ead potentially to

11 t he reasonabl e |ikelihood determ nation. That

12 could be a potential point of entry of contending
13 whet her or not their 65 percent of the custoners
14 have nmet the threshold, and that would be before
15 we even got into the hearing process.

16 MR. FRIEDMAN: Yeah. But all you can do is
17 |l ook at it and say if Mary Smith said she filed a
18 conplaint, then Mary Smth filed a conplaint. At
19 sone point in the process, that's got to be able
20 to be vetted by the utility because, you know,

21 soneti mes peopl e say things because their nei ghbor
22 wants themto say it.

23 MR. FUTRELL: Right.

24 MR. FRI EDMAN:  And naybe you get five or ten
25 of those people who didn't really, you know, stand
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1 up to what they're saying, didn't really have
2 t hese conplaints that, you know, maybe five or ten
3 may nmake the difference between whet her you got
4 65 percent or not.
5 MR. FUTRELL: Right.
6 MR. FRIEDMAN.  So, you know, that could
7 still, I think, be an issue to be vetted at a
8 hearing as to, you know, not just |looking at it
9 and say, yeah, they say the right things but
10 whet her there's any truth behind what they're
11 sayi ng.
12 M5. CGERVASI: Thank you. So these are all
13 reasons why we think it's inportant to let the
14 custonmers know up front that they nmay be asked to
15 testify.
16 MR. FRIEDMAN: | do have another comment on
17 the instructions. [It's in the paragraph that
18 starts "Once the petitions are submtted," kind of
19 |i ke one, two three -- the fifth one down where it
20 says, "For petitions to be sufficient, they nust
21 state with specificity each issue."
22 And | think the term nol ogy here needs to be
23 consistent with what the petitions say, and |
24 think it needs to say "Specificity with each issue
25 each custoner has relating to water quality,"” each
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1 tinme the issue was reported by the custoner to the
2 utility so that they realize that these forns are
3 specific to themand not just generic to what
4 their nei ghbors may have conplaints about. W
5 want to know what conpl aints you have nade and,

6 you know, what conplaints you have. And | think

7 that's -- if you change that term nology back to

8 the sane termnology that's in the statute or the
9 rule, I think it will be nore consistent.

10 M5. CGERVASI: Thank you.

11 QO her suggestions with respect to the

12 I nstructions?

13 (No response).

14 M5. GERVASI: Let's nove on to discuss the

15 sanpl e petition form Does anybody have any

16 coment s concerning that, or suggestions?

17 Erik.

18 MR. SAYLER: Earlier | indicated that in the
19 m ddl e col unm where it says, "Indicate if custoner
20 has contacted the utility, including the dates of
21 contact," that | anguage doesn't track the statute
22 or the rule. | would suggest that it should track
23 the statute or the rule.

24 | woul d al so make the observation that sone
25 custonmers may keep neticul ous records and know t he
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1 date that they contacted the custoner, others may
2 say it was in the spring of last year. So as far
3 as, you know, if they -- and | agree with
4 M. Friedman's point that, you know, if a custoner
5 Is signing it, hopefully they have nmade contact
6 with the utility about it, about their particul ar
7 | ssue. But, still, sonme custoners may still have
8 bl ack water or sonething and may have never
9 contacted the utility but they still have that

10 sanme quality of service issue.

11 We find that at customer service hearings

12 where custoners conplain a | ot about things that
13 t hey' ve never brought to the attention of the

14 utility. And then you have a few custoners that
15 are very active, interacting with the utility,

16 they have a record of every tine they've called

17 and conpl ai ned about sonething. So | think you're
18 going to get all over the field. But getting back
19 to that colum, | think it would be good if that
20 | anguage tracked the statute.

21 And then the other observation, | see you

22 have |ike three rows across. Do you need three

23 rows, because nmaybe just a big block and then

24 custonmers can wite nultiple. Because if you have
25 three rows, that inplies that you need at |east
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three conplaints to the utility, and maybe the
custoner's one conpliant is black water and they
don't have any other conplaint so they would have
bl ank rows two and three.

And then the | ast observation is the use of
the greater than sign before one year. | always
get that confused nyself and |'m 42 years old, so
| woul d maybe suggest just one year or nore
because | renenber |earning that in second grade
and still haven't gotten it straight.

M5. CGERVASI: Thank you. | think we have
bl ocks because, you know, the |anguage is state
wWith specificity each issue. There may be --
obvi ously we don't know how nmany issues each
custonmer wll have. They may have only one, they
could | eave those other two blank. W also have
at the bottomthat custoners nmay add additi onal
pages as necessary because they may have nore than
three. | nean, we just don't know.

MR. SAYLER: Certainly. O just sonething
saying that they don't have to fill out the entire
page if they only have one.

M5. CGERVASI: Thank you.

MR. SAYLER: Because you don't want to get to

a point where they jamup a second and a third one
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1 and then under cross exam nation it turns out,
2 well, | really only had one but the formhad three
3 bl anks and | had to fill it out. So that would go
4 to their credibility, so just thinking ahead.
5 M5. CGERVASI: Thank you. And |et us know if
6 you have specific | anguage to indicate that, that
7 you can suggest to us maybe in post-workshop
8 coment s or sonet hi ng.
9 MR. SAYLER: Onh, absolutely.

10 M5. CGERVASI: Because we have spent a | ong

11 time trying to figure out just the right way to

12 present the petition.

13 MR. SAYLER: And your effort is certainly

14 reflected for how well it's done.

15 And one | ast question. | notice there's not
16 a date, a spot for witing a date on the petition.
17 Is it on the top?

18 M5. GERVASI: The date of the petition?

19 Wi ch date are you referring to?

20 MR. FUTRELL: You nean when it's signed?

21 MR. SAYLER: The date it's signed.

22 M5. GERVASI: Oh, the date that the petition
23 Is signed, is that the question?

24 MR. SAYLER: That was ny question. |'m

25 agnostic to it. | just happened to see that it's
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1 not there.
2 M5. GERVASI: | don't know that we need it
3 unl ess -- you know, what we need is to have the
4 petitions filed by a certain date, but | don't
5 know t hat we need to know the exact date that each
6 custoners signed --
7 MR SAYLER  Ckay.
8 M5. GERVASI: -- their individual form
9 MR. SAYLER: Thank you.
10 M5. CGERVASI: Thank you. Does anybody have
11 any other comments concerning the draft rule
12 25-30. 091 before we nove on to a discussion of
13 25- 30. 4407
14 (No response).
15 M5. GERVASI: And |I'mwondering if we shoul d
16 take maybe a five-mnute break at this juncture.
17 MR. SAYLER: O fice of Public Counsel doesn't
18 have any comments on that rule. | don't know if
19 the other utilities do.
20 M5. CGERVASI: Ckay. Maybe we m ght not have
21 a whol e | ot of discussion on that.
22 MR. SAYLER: You m ght be able to drive on
23 t hr ough.
24 MR. FRIEDMAN. This is Marty Friedman.
25 just have one or two on the change, the two
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1 changes to the engineering rule.
2 M5. GERVASI: Ckay. |If it's going to be just
3 brief, maybe we shoul d just nove on.
4 MR. FRIEDMAN: | nean, there's only two
5 changes, aren't there?
6 M5. CGERVASI: Ckay. Yes.
7 MR. FRIEDMAN: I n Subsection (7) they just
8 changed it to be five years whether or not you
9 ever filed a rate case. It seens |like they're
10 just extending it if you filed a rate case within
11 five years. And |'mpresunmng that that's just to
12 kind of add to nake it consistent with
13 Subsection (c) of .0812 where it says things you
14 have to provide?
15 M5. GERVASI: Yes.
16 MR. FRIEDMAN:  And then ny real concern is
17 with the last section, Paragraph (11) that you
18 added. And the part |'ve got a concern about,
19 obvi ously, you know, providing custoner conplaints
20 that the utility has received. W've been doing
21 that for years anyway because we have access to
22 that information.
23 But for the utility, as part of its m ninmm
24 filing requirenents, to have to file copies of
25 conplaints that the Commission has in its own
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1 files, which DEP has in its files, which the Water
2 Managenent District or any | ocal governnent
3 entity, whatever that nmeans, may have, or a county
4 heal th departnent, we don't have access to those
5 things, they're not ours, we don't have control
6 over them How can we respected as a utility --

7 expected as a utility to obtain these docunents

8 from other agencies to put in our MRs, and

9 particularly the Conm ssion, who has got their

10 own? Wiy do they need us to tell them what

11 conpl ai nts they' ve recei ved?

12 And | think that it's problematic to

13 receive -- to obtain sonme of this stuff fromthese
14 ot her agencies. And | don't know any governnent al
15 entity, what the heck that neans. | nean, there's
16 a lot of governnental entities out there that sone
17 of our utility systens are located in. And so |
18 think everything after the utility providing the
19 conpl aints that they have received, | don't think
20 any of that is necessary and | think it's

21 unnecessarily burdensone.

22 M5. CGERVASI: Thank you, Marty.

23 MR. FRI EDMAN: Because you all go to DEP and
24 find that stuff anyway in rate cases. You cal

25 DEP if you have any questions about what
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1 conpl aints they've received. | think your staff
2 does that as part of its quality of service
3 anal ysis anyway. And you all can get that
4 information a | ot easier from governnents than we
3 can.
6 M5. CGERVASI: Thank you. O her questions or
7 coment s?
8 MR. RENDELL: Real brief. Mne are simlar
9 to M. Friedman's. | just wanted to point out a
10 coupl e of things, |like on the change on
11 Paragraph (7), and you've also indicated it on
12 Par agraph (11) about the five years. Just to be
13 clear, the majority -- actually, all of the
14 utilities I'mover have recently been transferred
15 and we may not have five years, we may only have
16 two years or three years. So it just isn't clear
17 that, you know, the new utilities -- because right
18 now the utilities are changing transfers, you
19 know, al nost every day now, but that, you know, we
20 provi de what ever records we have in our
21 possessi on.
22 And | have the simlar M. Friedman had about
23 provi ding coments that's on file with the
24 Comm ssion or DEP, that those are itens that the
25 utility doesn't have. W mght have letters from
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1 DEP and responses to DEP, but we don't have the
2 specific conplaints. And the Comm ssion has its
3 own conplaints, it's owm file, so simlar
4 comrent s.
5 M5. CGERVASI: Thank you. Wen a utility is
6 transferred, do they keep the conplaints fromthe
7 prior owner?
8 MR. RENDELL: Usually we don't receive that
9 information. | know that, you know, there's a
10 wor kshop on the 21st where they're cleaning up
11 some of the transfer rules, and sone of this
12 | anguage is now in there, |like the DEP infornmation
13 fromthe previous owner.
14 DEP is not as big of an issue because you can
15 get a lot of the permits on their site called
16 OCULUS, and it's accessible by the general public.
17 And, you know, if that's the intent, you know, we
18 could potentially do that as |long as, you know,
19 t he new conpany has the records frominception,
20 But we don't necessarily get custoner conplaints.
21 It mght be sonething we can address at that
22 wor kshop on the 21st, so that m ght be sonething,
23 I f possible, to get fromthe previous ower, if
24 t hey have the records.
25 M5. CGERVASI: Thank you.
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1 O her comments on this rul e anmendnent
2 | anguage?
3 (No response).
4 M5. GERVASI: Ckay. | think that brings us
5 to the tine frames for the next steps in getting a
6 rule proposed. It is our intentionto file a rule
7 proposal recommendation for the Decenber 16th
8 agenda, and that's in order for the Conmm ssion to
9 propose to adopt these rules within 180 days from
10 the effective date of the new Legi sl ation.
11 Before we can do that, our D vision of
12 Econom cs wll prepare a statenent of estimted
13 regul atory costs based upon the rul e | anguage that
14 we recommend. So we would like to have your
15 written workshop conments before our Division of
16 Econom cs begins that process. So with that in
17 mnd, we would like to solicit the filing of any
18 post - wor kshop comments as soon as possi bl e.
19 Can you file them-- can you give us a
20 one-week turnaround tinme and have them due a week
21 fromtoday on Cctober the 14th, post-workshop
22 coment s?
23 MR. SAYLER: O fice of Public Counsel wll
24 make an effort. However, sone of your nmay know,
25 my wife is expecting any day now.
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1 M5. CGERVASI: Congratul ations.
2 MR. SAYLER: So that m ght delay ny conments
3 and | may have to pass that baton on. But we can
4 try for ten days, or seven days, but it m ght be
5 easier if you gave us ten days or two weeks.
6 MR. FRIEDVAN.  We can certainly nmake that
7 one- week.
8 M5. GERVASI: You can neke the one week.
9 How about -- well, we want everybody's
10 comments, you know, before we do the request for
11 the statenent of estinmated regulatory cost. So if
12 we do a ten-day turnaround tinme, wll that work,
13 Eri k, for you and for everybody?
14 MR. SAYLER. | wll consult ny wife. Yes,
15 ma' am
16 M5. CGERVASI: Thank you. Ten days w il mnake
17 the comments due Friday Cctober the 17th.
18 Anyt hi ng el se?
19 (No response).
20 M5. GERVASI: | think that that will do it.
21 And we, therefore, adjourn the workshop. Thank
22 you all again for your good participation. |It's
23 been very hel pful to us.
24 (Proceedi ngs concluded at 2:30 p.m.
25
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 01                    P R O C E E D I N G S

 02            MS. GERVASI:  Good afternoon.  I think we'll

 03       go ahead and call the workshop to order.  It's

 04       one o'clock.  And I'll begin by reading the

 05       notice.  "Pursuant to notice, this time and place

 06       has been set for an Undocketed Staff Rule

 07       Development Workshop on the initiation of rule

 08       making to adopt Rule 25-30.091, FAC, Petition to

 09       Revoke Water Certificate of Authorization and to

 10       Amend Rule 25-30.440, additional engineering

 11       information required of Class A and B water and

 12       wastewater utilities in an application for rate

 13       increase.

 14            My name is Rosanne Gervasi.  I am with the

 15       Commission's Office of General Counsel.  And with

 16       me, I have staff up here at the table, Kevin Bloom

 17       and David Dowds, Stan Rieger and Mark Futrel.

 18            We thank you all for being here and for

 19       participating in the workshop today.  Your

 20       participation will be very helpful and important

 21       to us in formulating a rule proposal

 22       recommendation to the Commission.

 23            We have extra copies of the materials if

 24       anybody needs them on the table in the back.  And

 25       the materials consist of the Commission notice
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 01       itself, the FAR notice of development of rule

 02       making, the two draft rules and a document

 03       entitled "Instructions for Petitioning for

 04       Revocation of Water Certificate," as well as a

 05       sample petition form and the agenda for today's

 06       workshop.

 07            This workshop is being broadcast through the

 08       Commission's website and it will be archived there

 09       as well for your future reference.  And for anyone

 10       listening in, you may access the workshop

 11       materials by rolling over the conference and

 12       meeting agenda tab on the Commission's home page

 13       and then clicking on notice of staff workshops.

 14            Before we begin, I just want to say that, you

 15       know, the primary purpose of this workshop is to

 16       seek and discuss your input on the draft rules

 17       that we have provided.  And when making your

 18       comments, please be mindful that we do have a

 19       court reporter here who will prepare a transcript

 20       of the workshop, so we will only be able to have

 21       one person speak at a time, so please wait to be

 22       called upon to speak.  And I think maybe we'll

 23       just go on down the line until everybody has given

 24       their comments.  Please state your name before you

 25       begin your comments and spell it the first time
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 01       you speak and speak clearly into the microphone.

 02            With that, I will turn it over to Kevin

 03       Bloom, who will give a brief overview of the draft

 04       rules.  And then after that, we'll take up any

 05       general comments that you all may have before we

 06       delve into the rule language, paragraph by

 07       paragraph.

 08            MR. BLOOM:  I'll be brief, mostly because I'm

 09       sure everyone here is as familiar with this new

 10       statute as we are.  From a broad perspective, as

 11       we see it, the statute does two things.  The first

 12       thing it does is create an avenue for our

 13       customers of water utilities to approach the

 14       Commission about the quality of their service

 15       outside of the usual processes which would be

 16       either a limited proceeding or a full-blown rate

 17       case.

 18            Second, it includes Secondary Water Quality

 19       Standards and embeds them into the ratemaking

 20       process.  Most of the work we have engaged in so

 21       far as staff has to do with the petition process,

 22       obviously, because that is completely new ground

 23       for us.

 24            The handouts that Rosanne referred to, the

 25       one that deals with the petition process is
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 01       25-30.091, and the one that deals with the water

 02       quality -- Secondary Water Quality Standards is

 03       25-30.440.

 04            Before we delve into this, there's one

 05       question we have received relating to the draft

 06       rule on the petition process is why does it stop

 07       where it does.  And from a narrative perspective,

 08       that's probably a fair question.

 09            The way we're looking at it is that once a

 10       petition is held to be sufficient and the

 11       Commission determines -- should the Commission

 12       determine that there's a reasonable likelihood

 13       that a utility is failing to provide quality water

 14       service, every subsequent proceeding from that

 15       would kind of flow into 120.  And I think everyone

 16       here is as familiar with Chapter 120 as any of us

 17       are up here.

 18            And by the way, that reasonable likelihood

 19       standard is straight from the statute.  That's not

 20       something that's been concocted by us, you know,

 21       it's not incipient or whatever on the staff's

 22       part.  That's what the statute reads.  And that

 23       would be a Commission decision.

 24            So essentially I think at least where we have

 25       approached it is when you have a determination
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 01       that there's a reasonable likelihood, in essence

 02       you would be in a show cause sort of posture.  And

 03       I think everyone here is probably familiar with

 04       how that works.  That's what our thinking is at

 05       the current time.

 06            But the reason we're here is to hear what

 07       other people have to say.  We all kind of know

 08       what we think up here, but we're really more

 09       interested in what you guys have to say.  So with

 10       that, I'll stop.

 11            MS. GERVASI:  Thank you, Kevin.

 12            Does anyone have any general comments that

 13       you want to give before we get into the specifics

 14       of the rule language?

 15            MR. FRIEDMAN:  Yes.  Marty Friedman,

 16       F-r-i-e-d-m-a-n, attorney for Utilities, Inc.

 17            Yeah, just as a general conception, it really

 18       dealt with the last comment from a general

 19       conceptual standpoint, the rule doesn't really say

 20       what happens once they have determined that it

 21       should go past step one, you know.  And so whether

 22       it's handled as a show cause or a 120, I mean,

 23       that's important from a burden of proof standpoint

 24       and from just a procedural standpoint as to what

 25       process happens.  Do you treat it as a show cause

�0008

 01       or do you treat it as the customer is filing a

 02       petition for some sort of hearing under 120?  But

 03       I think that that's what's left out of this.  It

 04       just needs to be addressed somehow.

 05            And I do have specific comments on the rule,

 06       but I'll save those for later.  That's my biggest

 07       general comment is it just doesn't say what

 08       happens when you get to stage two.

 09            MS. GERVASI:  Thank you, Marty.  And before

 10       we move on down the line, let me just say very

 11       briefly in response to that, if you look at the

 12       instructions for petitioning for revocation of

 13       water certificate -- and we do contemplate

 14       referencing these instructions into the rule and

 15       incorporating them into the rule by reference so

 16       that they will actually be a part of the rule --

 17       the second to last paragraph there -- and it is

 18       short and sweet and it doesn't go into detail as

 19       to how the Commission will proceed -- but what it

 20       says is that "If the petitioners obtain the

 21       required signatures and the petition is deemed

 22       sufficient, the Commission will determine if a

 23       reasonable likelihood exists that the utility is

 24       failing to provide quality water services.  The

 25       Commission's subsequent action on the petition
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 01       will be subject to the requirements of" the

 02       various provisions of Chapter 120 that pertain,

 03       and that includes 120.60(5), which deals with

 04       license revocations and so forth, as well as the

 05       new Statute 367.072, which we're here to

 06       implement.  Those procedures are all laid out, we

 07       believe, in Chapter 120.

 08            To the extent that you think we need to

 09       include any specifics that are not simply

 10       duplicative of those procedures, we're more than

 11       happy to look at them.  We would be interested to

 12       see your comments and suggestions, perhaps in a

 13       post-hearing filing.

 14            MR. FRIEDMAN:  Okay.  So under this, it seems

 15       like that the Commission is going to treat it as

 16       if it were a license revocation under Chapter 120

 17       and those rules and requirements and standards and

 18       burdens of proof would apply?

 19            MS. GERVASI:  If the Commission determines

 20       that a reasonable likelihood exists, yes, we will

 21       need to go to hearing.  And the revocation of a

 22       certificate, yes, we believe is akin to revoking a

 23       license such that that provision of 120 would

 24       apply.

 25            MR. FRIEDMAN:  Okay.
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 01            MS. GERVASI:  Any other general comments?

 02            MR. RENDELL:  Yes, ma'am.  Troy Rendell.  I'm

 03       with U.S. Water Services.  I've actually written

 04       out my comments.  I brought ten copies that could

 05       be distributed.  I have both general and specific.

 06       I don't know what your reference is, if I go

 07       through the letter itself or just save the

 08       specifics when we go into the actual paragraphs.

 09            Would you like me to just make the general

 10       comments first and then save those?

 11            MS. GERVASI:  Yes, please, if you would,

 12       Troy, go ahead and give your general comments.

 13            MR. RENDELL:  Okay.

 14            MS. GERVASI:  And then we will take up the

 15       paragraphs one at a time, so you'll have an

 16       opportunity to give your specific comments at that

 17       time.

 18            MR. RENDELL:  Okay.  Great.  First I would

 19       like to commend the Senator sponsor of the Senate

 20       Bill and the Commission in the attempts to address

 21       concerns on water quality throughout the state of

 22       Florida.  The issue of quality of water service

 23       and customer concerns has long been an ongoing

 24       issue in the water industry.  I'll skip over the

 25       specifics.
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 01            My general comments are in the proposed rule

 02       in Section 25-30.091(9), it refers to whether the

 03       petition is sufficient for the Commission to act;

 04       however, there's no indication of what this

 05       Commission act may be.  The newly enacted Statute

 06       367.072, Florida Statutes, specifically

 07       Section (5)(b), establishes that the Commission

 08       may require the utility to take necessary steps to

 09       correct the quality of service -- water service

 10       issues identified with the establishment of

 11       benchmarks and a timeline, or in the alternative,

 12       Section (5)(c) allows the Commission to revoke

 13       certificate.

 14            So from my reading of the statutes, it's

 15       either/or, they could take either steps, either

 16       allow the utility to attempt to meet with the

 17       customers and address the concern or move towards

 18       a revocation if those criteria aren't met.

 19            There's no indication of what standards may

 20       be established in determining whether the utility

 21       will be allowed to address the concerns raised by

 22       the petition or the Commission immediately moves

 23       forward with revocation.  This may be intended --

 24       this may be an intended act as each circumstance

 25       must be evaluated on its own merits.  Moving
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 01       forward with the revocation is an extreme measure

 02       without an opportunity for the utility to rectify

 03       any customer concerns.

 04            This consideration should also include a cost

 05       factor, in that the utility should be allowed the

 06       opportunity to not only identify potential

 07       solutions but also to compile the potential costs

 08       and the potential impacts on its customers.  I

 09       believe it's imperative that the utility should be

 10       allowed to meet with the customers and discuss

 11       these potential impacts to rates prior to being

 12       directed to undertake any such solution.

 13            A further discussion should be undertaken as

 14       to the revocation process in how a subsequent sale

 15       of a utility will move forward.  Although outside

 16       the jurisdiction of this Commission, the

 17       subsequent sale of a utility's assets should be

 18       further discussed as to avoid any unconstitutional

 19       taking of property without justification -- I

 20       mean, without compensation, sorry.

 21            You know, it brings to mind what Mr. Friedman

 22       said is if you're going straight to a revocation

 23       or 120 hearing.  The dynamics of the water

 24       industry has changed dramatically over the past

 25       several years.  There's not many large utilities
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 01       left.  I mean, most of them are Class B's and the

 02       majorities are Class C's.  So they don't

 03       necessarily have the financial wherewithal to hire

 04       attorneys, fight, you know, a hearing process

 05       without getting the opportunity to at least

 06       address the issues up front.

 07            And with that, that's my general comments,

 08       and I'll reserve the right to go through my

 09       specific comments later.

 10            MS. GERVASI:  Thank you.  Anybody else have

 11       general comments to make?

 12            MR. SAYLER:  Yes.

 13            MS. GERVASI:  Erik.

 14            MR. SAYLER:  Good afternoon.  Erik Sayler

 15       with the Office of Public Counsel, E-r-i-k,

 16       S-a-y-l-e-r.  With me today is Ms. Vandiver from

 17       our office.

 18            We have do a few general comments and also

 19       just some questions, as opposed to specifics.  And

 20       I'll get to my questions as we go through the

 21       rule, but our general comments are as follows.

 22            We believe that the draft rules that the

 23       Commission has drafted to petition to -- for a

 24       petition to revoke a water certificate is a good

 25       start.  It follows the intent of the statute.  And
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 01       we do have some questions that we would like to

 02       ask in order to understand the process, how it's

 03       going to work, because we expect that if a

 04       revocation petition process is started, the

 05       customers will ask us questions about how that

 06       works.  I'm sure Commission Staff will be asked a

 07       lot of questions, but they may also be asking us a

 08       lot of questions, so we want to be able to

 09       understand that.  And at the appropriate time, as

 10       we're going through the different rules, I'll pose

 11       my questions.

 12            MS. GERVASI:  Thank you.  Anybody else

 13       general comments?

 14            (No response).

 15            MS. GERVASI:  Let's then move on and take up

 16       the draft revocation rule language first one

 17       paragraph at a time.  That's what we've identified

 18       as Rule 25-30.091.  Of course, it's only in draft

 19       form.

 20            Paragraph (1), which reads:  "The purpose of

 21       this rule is to establish a process by which

 22       customers of investor-owned drinking water

 23       utilities may petition the Commission to revoke a

 24       utility's certificate of authorization pursuant to

 25       Section 367.072, Florida Statutes."
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 01            Does anybody have any remarks, suggestions

 02       about that opening paragraph?

 03            (No response).

 04            MS. GERVASI:  It's pretty self-explanatory,

 05       we think.

 06            Paragraph (2) deals with the letter of

 07       intent.  "Utility customers who intend to file a

 08       petition with the Commission for revocation of

 09       their utility's certificate of authorization

 10       pursuant to Section 367.072, Florida Statutes,

 11       shall notify the Commission in writing of their

 12       intent to file a petition for revocation of

 13       certificate.  In the letter of intent, the

 14       customers shall advise the Commission of the name

 15       and address of their water utility.  The letter of

 16       intent shall be filed with the Office of

 17       Commission Clerk."

 18            And we didn't provide an address for the

 19       Commission Clerk in this paragraph simply because

 20       we now allow for electronic filing as well as

 21       filing by mail, so it leaves it open to either,

 22       and we have a separate filing rule.

 23            Any questions on Paragraph (2) concerning the

 24       letter of intent?

 25            MR. FRIEDMAN:  Yes.  This is Marty Friedman.
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 01       Is it going to be a docketed item at that time?

 02       Is the letter of intent going to be docketed by

 03       the Clerk with a docket number or is it going to

 04       be handled in some other manner?

 05            MS. GERVASI:  We envision that that will

 06       cause us to open a docket, the receipt of that

 07       letter of intent, is my understanding.

 08            And, staff, please do feel free to pipe up if

 09       I misspeak.  But, yes, we think this will be the

 10       easiest way for everybody to track the process.

 11       As soon as that letter of intent comes in, that

 12       will trigger the opening of a docket.

 13            MR. FRIEDMAN:  The reason I ask is I'm trying

 14       to figure out how that ties in to whether a

 15       utility has filed a rate case or not, because they

 16       can't file a letter of intent if there's a rate

 17       case pending.  And so I'm presuming that once a

 18       utility files a request for a test year and that

 19       test year request is docketed, that that's the

 20       initiation of a proceeding as interpreted by this

 21       statute, which would mean that they could not file

 22       a letter of intent subsequent to a utility filing

 23       its test year request.

 24            Is that your understanding of how the process

 25       is going to work?
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 01            MS. GERVASI:  I think that you raised a good

 02       point, and it's something we have discussed, you

 03       know, when is the rate case filed, is it when you

 04       have received your test year approval or is it

 05       when you have filed your minimum filing

 06       requirements.

 07            MR. FRIEDMAN:  Well, it's got to be the

 08       first.

 09            MS. GERVASI:  Tell us why, Marty.

 10            MR. FRIEDMAN:  Because, otherwise, as soon as

 11       you send in a test year request letter, all of the

 12       sudden the customers are going to come out of the

 13       woodwork and say, uh-oh, our rates are going to go

 14       up, we need to do something, and they'll muster

 15       the troops and file one of these letters of

 16       intent.

 17            And if their letter of intent puts a dead end

 18       to our rate case, then all the sudden this process

 19       can last for years.  There's no deadline for how

 20       long this revocation process lasts.  And you're

 21       taking away a utility company's opportunity,

 22       constitutional opportunity to earn a fair return

 23       on its investment during that process.  So the

 24       beginning of the filing of a rate case or a

 25       proceeding, I think is the terminology they use,
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 01       has got to be when the test year request comes in.

 02            MS. GERVASI:  And I'm looking at the language

 03       of the new Statute 367.0812(3), which basically it

 04       says that "The customers cannot petition for

 05       revocation if the utility is the subject of a

 06       proceeding under this chapter."

 07            MR. FRIEDMAN:  That's my question.

 08            MS. GERVASI:  Yeah, I think you're right that

 09       it --

 10            MR. FRIEDMAN:  When does it become subject to

 11       a proceeding.  And to me it's got to be when you

 12       file the test year request letter, because there's

 13       a lag.  You know, you file the letter, you got to

 14       wait 30 days before the Chairman has to approve or

 15       disapprove.  And that 30-day time period, you

 16       could, in some of these communities, you know,

 17       particularly the mobile home communities that have

 18       well-organized HOAs, they could probably get

 19       together and file something in that 30-day time

 20       period.

 21            So I think that the proceeding has got to --

 22       you've got to interpret this to make this process

 23       work for the filing of a proceeding being the

 24       request for a test year, not the approval of a

 25       test year, the request for a test year.
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 01            MS. GERVASI:  Thank you your for comments.  I

 02       agree that it's open to interpretation and we do

 03       need to make an interpretation of that.

 04            MR. FRIEDMAN:  That's a huge issue.

 05            MR. BLOOM:  I think, Mr. Friedman, the

 06       statute says if the petition is in compliance and

 07       the Commission finds there's a reasonable

 08       likelihood, you are then prohibited from filing a

 09       rate case.  But you could file for a test year and

 10       it might take a long -- a fair amount of time to

 11       get the Commission to a reasonable

 12       determination -- a reasonable likelihood posture.

 13            MR. FRIEDMAN:  Yeah, but the reasonable

 14       likelihood is the process under the revocation

 15       proceeding.

 16            MR. BLOOM:  Correct.

 17            MR. FRIEDMAN:  So you're saying that anytime

 18       before they issue that determination of reasonable

 19       likelihood, you could file a test year letter and

 20       that would initiate a proceeding which would

 21       forestall a revocation proceeding?

 22            MR. BLOOM:  Not being an attorney, just

 23       looking at the plane language, it says there has

 24       to be a reasonable likelihood finding before you

 25       would be prohibited from moving forward.
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 01            MR. FRIEDMAN:  But that belays the question

 02       of when are you filing a proceeding?  When is a

 03       proceeding pending?  Does it pend when you file

 04       your test year request letter?  Is it pending when

 05       you get a test year approval?  Is it pending when

 06       you file your MFRs?  Is it pending when you get

 07       your official date of filing?

 08            The time frames between those is sometimes

 09       huge because sometimes we file our test year

 10       request letter -- you got to file it at least 60

 11       days before you're going to file the MFRs in order

 12       to give yourself time to get the approval back.

 13       And a lot of times we file even earlier than that.

 14            And then what we have typically done is we

 15       sit down with the staff in a beginning -- in a

 16       particular year and say here's what -- you know,

 17       to help the staff know what we're doing, we sit

 18       down -- at least on behalf of Utilities, Inc. --

 19       and say, here are the cases we think we're going

 20       to file this year.

 21            Now, we can't do that if that means that the

 22       Office of Public Counsel knows about it and the

 23       customers all of the sudden know about it and they

 24       start filing, you know, these petitions.  So we

 25       can't -- this whole process is going to take out
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 01       one part of what we typically do informally, which

 02       is let the staff know in advance when we're going

 03       to file test year request letters.  We can't do

 04       that anymore under this process, and it's

 05       unfortunate.  But I don't think it fits within the

 06       provisions of this without jeopardizing our

 07       ability to get that rate increase.

 08            So the next step then is actually filing the

 09       test year letter.  And the initiation of a

 10       proceeding has got to be interpreted to be that

 11       date.  When that test year request letter is filed

 12       has got to be when that proceeding is initiated;

 13       otherwise, you could -- the customers could play

 14       with the system and just keep a utility from

 15       getting a rate increase for, you know, however

 16       long one of these proceedings lasts.

 17            And that's the other part of our question is,

 18       you know, there's no deadline for doing anything.

 19       And we all know that when there's no deadline in a

 20       case pending at the PSC, we know what tends to

 21       happen to those cases.  They get put off because

 22       you've got deadlines on other cases you've got to

 23       meet.  You only got so many staff and so much

 24       time, and so obviously the non-deadline matters

 25       get pushed to the end.
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 01            MS. GERVASI:  Marty, we will certainly take

 02       all of your comments into consideration.  And if

 03       you have specific rule language that you would

 04       like to suggest that needs to be included or that

 05       we at least need to consider in including and any

 06       recommendation on the rule proposal, we would be

 07       more than happy to look at it and we would

 08       appreciate the opportunity.

 09            We will have, you know, a post-workshop

 10       comment period if you don't have specific language

 11       with you today.

 12            Are there any other questions, concerns,

 13       comments about Paragraph (2) concerning the letter

 14       of intent?

 15            MR. SAYLER:  Erik Sayler with the Office of

 16       Public Counsel.  Not necessarily with the letter

 17       of intent, but similar to what Mr. Friedman raised

 18       earlier today.  When a docket is opened, and

 19       really at this juncture it looks like the

 20       threshold issue is whether the petition is

 21       sufficient to meet the requirements of the

 22       statute.  And there's two parts to that; the

 23       sufficiency of the petition and, also, that the

 24       Commission finds the reasonable likelihood that

 25       the utility is failing to provide quality of water
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 01       service.

 02            But the question is how is that going to be

 03       evaluated?  Is that going to be proposed agency

 04       action?  I mean, what process is the Commission

 05       going to apply to that?  Would the utility be able

 06       to participate in that process or is it -- I mean,

 07       I'm just trying to understand that.

 08            MS. GERVASI:  This particular paragraph only

 09       deals with the letter that we will receive from

 10       customers -- a customer or customers saying that

 11       they intend to file the petition, so we haven't

 12       gotten the petition just yet.

 13            MR. SAYLER:  Maybe it's more of a global

 14       issue.

 15            MS. GERVASI:  How we process the actual

 16       petition, I think that -- let's continue on with

 17       the rule and I think we'll get there.

 18            MR. SAYLER:  All right.

 19            MS. GERVASI:  Okay.  Paragraph (3), unless

 20       there are any other comments concerning

 21       Paragraph (2).

 22            (No response).

 23            MS. GERVASI:  "Within ten days after receipt

 24       of the letter of intent, the Commission staff will

 25       notify the utility of the customer's intent to
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 01       file a petition for revocation of its certificate

 02       of authorization."

 03            Comments on that.

 04            MR. SAYLER:  Office of Public Counsel has a

 05       question about that.  And it's not just for

 06       Subsection (3), but any time there's letters going

 07       to the utility or to the customers, what proof of

 08       notification of receipt will be required?  I don't

 09       necessarily see anything in the rule.

 10            I mean, how do you prove that the customers

 11       received the instructions or how do you prove that

 12       the utility received the letter within ten days,

 13       because, I mean, you have certain time frames that

 14       the statute puts forth.

 15            MS. GERVASI:  We do intend to send the

 16       instructions for petitioning for revocation of

 17       water certificate via certified mail, return

 18       receipt requested, and that's indicated in the

 19       instructions.

 20            We haven't really thought about making that a

 21       certified letter, the notification of the

 22       utility -- to the utility of the customer's intent

 23       to file.  I don't know whether that's required or

 24       would be necessary, or that we can just send it

 25       via regular U.S. mail.
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 01            MR. SAYLER:  Well, putting on -- playing

 02       devil's advocate for a utility -- if I was a

 03       utility, I could say I've never been notified that

 04       the customers have this intent to revoke my

 05       certificate.  Unless you have some sort of proof

 06       that would stand whatever legal sufficiency to say

 07       that they were notified, then a utility could

 08       certainly argue that they didn't receive proper

 09       notice and then that would reset and cause issues.

 10            MS. GERVASI:  Thank you, Erik.  I think we

 11       would also file any letters in the docket as well.

 12       That would probably help to track these things.

 13       But we'll consider that as well.

 14            Paragraph (4), "In the notification letter to

 15       the utility, the Commission staff will request

 16       that the utility certify, within 30 days from

 17       receipt of the notification letter" -- and maybe

 18       we will need to make it certified for that reason

 19       -- "the number of water customers the utility

 20       serves by counting its service connections, and

 21       provide staff with a list of its customers' names

 22       and addresses."

 23            Are there any concerns with that?

 24            Troy.

 25            MR. RENDELL:  Yes.  Troy Rendell again.  My
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 01       first comment is on 25-30.091 Subparagraph (4).  I

 02       applaud the Commission in obtaining a complete,

 03       current customer listing of the water utility in

 04       any such petition that may be filed.  It's

 05       imperative to obtain an accurate listing of actual

 06       customers to compare to any alleged customers of a

 07       utility; however, I urge the utility -- I'm sorry,

 08       I'm urge the Commission to address the

 09       confidentiality and privileged nature of any such

 10       information.

 11            It's been long -- it has been long Commission

 12       practice to consider and treat customer personal

 13       information, such as names and addresses, as

 14       confidential information.  See orders PSC 070552

 15       and PSC 020356.  The strict confidentiality of

 16       customer-specific personal information should be

 17       streamlined to inherently consider any such

 18       information confidential and most -- in the most

 19       expeditious and least costly manner.

 20            As I indicated earlier, the majority of the

 21       remaining regulated water utilities are Class C

 22       and B's, with limited financial and technical

 23       expertise to file a request for confidential

 24       consideration without the use of an outside

 25       attorney.  The procedure should be made clear in
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 01       the proposed rule that this information will be

 02       treated confidential and proprietary without the

 03       need to file for any such release -- request and

 04       incur any additional expense to do so, basically

 05       to make it automatic in this type of proceeding so

 06       that all of that is held confidential by the

 07       Commission.

 08            MS. GERVASI:  Thank you for your comment.

 09       And this is something that we have discussed

 10       in-house, the fact that this information is often

 11       classified as confidential.  We envisioned that

 12       the information would come to us via the utility,

 13       along with a request for confidentiality.  And, of

 14       course, if that happens, the information is

 15       treated as confidential until such time as the

 16       Commission rules.

 17            Whether or not we can make that an automatic

 18       process, we would have to look at whether that's

 19       even something that we could do under the public

 20       records law.  I don't know offhand.

 21            MR. RENDELL:  As long as the procedure is

 22       streamlined and, you know, pretty simple.  Like I

 23       said, I'm currently over 13 utilities throughout

 24       the state of Florida, and the majority of them are

 25       Class C.  And I do the filings personally, I don't
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 01       have an attorney to file for me.  So as long as

 02       it's very -- you know, I guess it's boilerplate

 03       language for this type of request and it becomes

 04       more routine -- hopefully it won't become routine

 05       in this type of proceeding -- but that it's just

 06       easy, you know, something easy to do that the

 07       Commission can act upon quickly.

 08            MS. GERVASI:  Thank you.  Other comments on

 09       Paragraph (4)?

 10            MR. SAYLER:  Yes, Office of Public Counsel

 11       has a question about it.  But to the question

 12       about should customer names and addresses be

 13       treated confidential, at any customer hearing or

 14       service hearing, they're always asked for their

 15       name and address to prove that they live within

 16       the service territory.  And Ms. Vandiver reminded

 17       me that, you know, some utilities treat it

 18       confident, some don't, so I don't know if you need

 19       to have blanket confidentiality.

 20            And I haven't looked at the confidentiality

 21       statute to see if utility customer records,

 22       personal billing information, is something that

 23       comes within the public records law, but that's

 24       something for you guys to think about and to

 25       ponder.  I'm not making a stand on the issue of
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 01       confidentiality.

 02            My question is related to what is being

 03       requested.  And it kind of ties in with

 04       Subsection (5), which is if the utility doesn't

 05       comply.  So my question is if the utility doesn't

 06       comply with the request for these names and

 07       addresses to be able to verify them against the

 08       petition forms, I mean, what will happen to the

 09       utility?  Would they be potentially subject to

 10       show cause on another docket for failure to comply

 11       with the rule?  I mean, what happens if they don't

 12       comply?

 13            MS. GERVASI:  I don't know that we have

 14       thought about show causing the company.  It's

 15       something to consider, I guess.  But that is the

 16       subject matter of Paragraph (5), and we

 17       contemplated -- I think what we contemplated is

 18       giving the utility the option to give us the

 19       information.  And if they don't, we have fallback

 20       information that we can use which would be the

 21       most recent annual report.  It may not be quite as

 22       accurate and it may not have as many customers in

 23       the old -- you know, the old annual report may

 24       have fewer customers than what the utility

 25       actually has.  So in those cases, I would think

�0030

 01       that it would be to the utility's advantage to

 02       give us, you know, that information, to make sure

 03       that we have the most current information.

 04            Paragraph (5) reads:  "If the utility fails

 05       to certify the number of customers it serves by

 06       the date requested in the notification letter,

 07       Commission staff will utilize the number of

 08       customers reported by the utility in its most

 09       recent annual report on file with the Commission

 10       to evaluate the sufficiency of the petition

 11       pursuant to Section 367.072(1)(b), Florida

 12       Statutes."

 13            Are there any other comments concerning that

 14       paragraph?

 15            MR. RENDELL:  Can I back up really quick on

 16       (4)?  I mean, my understanding of the reason of

 17       asking for this information is so that staff can

 18       take the petition and actually compare the

 19       customer name and address against the actual

 20       customer, because there have been times where

 21       someone will sign and they're not a customer of

 22       the company or they live outside and, you know, we

 23       don't even know who they are.  So that was my

 24       understanding, so it would be in the best interest

 25       to hand that over so that you can -- staff can
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 01       verify that whoever is signing the petition is

 02       actually a customer of the utility.

 03            MS. GERVASI:  Yes.  Thank you.

 04            MR. SAYLER:  To that point, just backing up,

 05       you're saying that Subsection (4) is optional as

 06       opposed to mandatory?

 07            MS. GERVASI:  The way we have it written,

 08       Erik, is that we will request that they certify

 09       this.

 10            MR. SAYLER:  Okay.

 11            MS. GERVASI:  Not that we will require that.

 12            MR. SAYLER:  I just wanted to understand

 13       that.

 14            And then also under the Commission's 367, is

 15       it 152 Subsection (1) where they have access to

 16       the utility's books and records, that authority,

 17       the Commission could request the same information

 18       pursuant to that authority and that it be

 19       mandatory upon the utility, correct?

 20            MS. GERVASI:  I believe that would be

 21       correct, yes.

 22            MR. SAYLER:  All right.  And then the other

 23       question I had for Subsection (5) is your

 24       statutory reference.  Never mind, I see my

 25       mistake.
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 01            MS. GERVASI:  Okay.  Other comments on

 02       Paragraph (5)?

 03            (No response).

 04            MS. GERVASI:  Paragraph (6), "The Commission

 05       will send the following materials to customers who

 06       file a letter of intent pursuant to Subsection (2)

 07       of this rule."  And then there are five

 08       subparagraphs here enumerating what those

 09       materials are.

 10            And rather than reading through it all, I'll

 11       just ask you if you think that this is a

 12       comprehensive list or whether we have missed

 13       something or if you have any comments or

 14       suggestions about Paragraph (6), this would be the

 15       time.

 16            MR. SAYLER:  Office of Public Counsel has a

 17       question.  The subsection indicates that this

 18       letter will be sent along with the petition forms,

 19       and our question is how long after the receipt of

 20       the letter of intent to file a petition does staff

 21       envision that these customer instructions would be

 22       sent to the customers?

 23            MS. GERVASI:  Staff, do we have any idea

 24       about that?

 25            MR. BLOOM:  I didn't catch the question, I'm
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 01       sorry.

 02            MR. SAYLER:  How long after the letter of

 03       intent is received by the Commission, a docket is

 04       opened, how many days after that does staff

 05       envision sending the instructions to the

 06       customers?

 07            MR. BLOOM:  Ten days.

 08            MR. SAYLER:  Ten days?

 09            MR. BLOOM:  (Nodding head affirmatively).

 10            MR. SAYLER:  Ten days after receipt, to the

 11       customers or the utility?

 12            MR. BLOOM:  I'm sorry, I'm not sure what your

 13       question is.  I'm not reading it.

 14            MR. DOWDS:  Erik, Dave Dowds.  I think it is

 15       ten days from the date that we receive the notice

 16       of intent.  And the instruction package we

 17       envision being sent certified mail back to the

 18       customer or the petitioner, whatever way we phrase

 19       it, so we know when the clock starts, because once

 20       they get the package, they have 30 days to file a

 21       petition.

 22            Do I have that right?

 23            MR. BLOOM:  (Nodding head affirmatively).

 24            MR. DOWDS:  Thank you.

 25            Does that help?
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 01            MR. SAYLER:  Well --

 02            MR. DOWDS:  It's the same ten days that we

 03       have in the rule explicitly to notify the utility.

 04       In that same ten-day period, we are also

 05       envisioning that we would mail the instruction

 06       package.

 07            MR. SAYLER:  Okay.  That brings up another

 08       question.  If you look at your instructions for

 09       petitioning, the fourth full paragraph, it gives

 10       "Insert either sentence one or sentence two."  And

 11       sentence one is contingent upon receiving the

 12       verified address -- names and addresses of

 13       customers.  Sentence two is that the Commission

 14       calculates it themself.

 15            So that's what prompted my question how long

 16       after the receipt of the letter of intent would

 17       this letter go out, because Paragraph (4) gives

 18       you an alternative, depending upon how the utility

 19       responds.

 20            MS. GERVASI:  Thank you.  We'll consider

 21       that.

 22            Other comments about Paragraph (6)?

 23            (No response).

 24            MS. GERVASI:  Moving on.

 25            MR. SAYLER:  The Office of Public Counsel
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 01       did.  On Subsection (6)(b) where it's talking

 02       about the form, the "Public Service Commission:

 03       Petition to revoke the certificate of

 04       authorization."

 05            Two questions.  Is this the petition now for

 06       the rest of the purposes of the rule, this

 07       particular form that the customers are being

 08       required to use, or is there a bit of a different

 09       petition, because the word "petition" sometimes

 10       seems to be used a little bit different, more

 11       flexibly in both the statute and the rule.  That's

 12       one question.

 13            And then the second question is if a customer

 14       uses a customized version of this form, it's not

 15       the exact form but it substantially complies, how

 16       does that affect the testing of sufficiency which

 17       occurs under Subsection (7)?

 18            MS. GERVASI:  Let me try to answer them one

 19       at a time.  The first question you asked -- now

 20       I'm losing the first part of the question.

 21            MR. SAYLER:  Okay.  The first question is

 22       under Subsection (7), it says a petition to be

 23       deemed sufficient, it must satisfy all of these

 24       things.

 25            MS. GERVASI:  Right.
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 01            MR. SAYLER:  When you're talking about a

 02       petition, is it -- conceptually is it a big

 03       petition and then followed by an attachment with

 04       all of these little petition forms or is each

 05       individual form considered a separate petition

 06       that must satisfy all of these requirements, along

 07       with -- and then you have to have enough petitions

 08       to satisfy the 65 percent threshold?  Does that

 09       make sense?

 10            MS. GERVASI:  Yes.  Thank you, Erik.  We need

 11       65 percent -- pursuant to the statute, we need

 12       65 percent of the customers to sign the petition.

 13       The petition being the accumulation of all of the

 14       petition forms that would need to equal 65 percent

 15       of the customer base of the utility.

 16            We would need -- and we need signatures of --

 17       and we say it on the sample petition form, that

 18       only one customer for each service address may

 19       sign the petition.  And we kind of use petition

 20       and the petition forms interchangeably.

 21            I think that might cause a little bit of the

 22       confusion.  I think the -- I don't know how to get

 23       around that.  But you have one big petition, and

 24       that needs to encompass 65 percent of the customer

 25       base in order for it to be sufficient.  And then
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 01       we need each customer, only one for each service

 02       address, to fill out the form as completely as

 03       they can.  And then it will be up to the staff to

 04       determine the sufficiency of each petition form

 05       and whether -- and then counting them all up to

 06       see if we have 65 percent.

 07            MR. SAYLER:  Okay.  If there's a way to -- I

 08       don't know -- to clarify in the rule when there's

 09       a reference to the petition form or the big

 10       petition itself, I don't know if that -- I don't

 11       know if my colleagues had some concerns about the

 12       flexibility of the difference between the form and

 13       the petition itself, but if there's a way to

 14       clarify that in the next iteration of the rule,

 15       that would certainly be helpful.

 16            MS. GERVASI:  And we have thought about it

 17       and struggled a little bit with that, quite

 18       frankly.  So if you can help us along those lines

 19       and give us some specific language for us to

 20       consider --

 21            MR. SAYLER:  Certainly.

 22            MS. GERVASI:  -- it would be appreciated.

 23            MR. SAYLER:  I'll give myself a homework

 24       lesson for that for you.

 25            MS. GERVASI:  The reason we have the
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 01       highlighted word "sample" across this petition

 02       form is because, again, we envision this form to

 03       be incorporated into the rule and made part of the

 04       rule.  And the rules, now they're all online and

 05       there are hyperlinks to all of the materials that

 06       are incorporated by reference and so we don't want

 07       customers to print out these forms from the

 08       Internet and start using them, because we have a

 09       specific timeline that we need to follow, and we

 10       need to know, you know, when the 90-day clock

 11       starts ticking.

 12            So we will send -- once we get a letter of

 13       intent, it is our intention to send a petition,

 14       not the sample, but an actual petition form, and

 15       we will have the docket number and so forth on

 16       there, and that will be the petitions that we'll

 17       be using.  So we'll keep the word "sample" across

 18       the page here for the purposes of the rule.

 19            And the second part of your question Erik,

 20       was -- I don't remember now.  Do you?

 21            MR. SAYLER:  Yes.  It was just about whether

 22       the customers needed to use the petition form that

 23       was provided by the staff or if they had a

 24       petition form that met all of the requirements of

 25       the statute but wasn't -- didn't have the, for
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 01       lack of a better word, the magic this is form PSC

 02       number one, two, three, four, X, Y, Z petition

 03       form, especially if there's a gap of time period

 04       between the time when they filed their letter of

 05       intent and they actually received the preprinted

 06       form that has the utility's name and the docket

 07       number that staff provides.  Because I could

 08       envision some customers that are just ready to hit

 09       the ground running and just get flying down the

 10       road and realize they have insufficient petitions

 11       or that don't match what is eventually provided to

 12       them later on and then just their issues of having

 13       to go back and get those, track down their

 14       customers and get them to re-sign the official

 15       form, hence, that was kind of my question there.

 16            MS. GERVASI:  Okay.

 17            MR. SAYLER:  But as far as providing a form

 18       that the Commission has the utility's name and the

 19       docket number, when that is provided with the

 20       instructions, I think that's helpful to the

 21       customers.

 22            MS. GERVASI:  Yeah, that's what we want.  We

 23       would like them to take that official form and

 24       copy it and use it.  And that, I think, will

 25       minimize confusion as to how we're looking at it.
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 01            MR. SAYLER:  All right.  Thank you.

 02       Appreciate that.

 03            MS. GERVASI:  Sure.  We are on -- yes.

 04            MR. FLYNN:  Patrick Flynn, Utilities,

 05       Incorporated.  Referring to (6)(e),

 06       Subparagraph (e) where it addresses State Primary

 07       Drinking Water Standards information.  It seems to

 08       me it would be advantageous or appropriate to

 09       maybe add a clarification statement with that copy

 10       that identifies or distinguishes between Primary

 11       and Secondary Drinking Water Standards, why there

 12       are two different groups of parameters, because

 13       they do have a different distinction or different

 14       significance.

 15            The secondary standards are oftentimes the

 16       reason for the petition being signed and in effect

 17       and, yet, say those standards aren't parameters

 18       that identify health risks, so it's important, I

 19       think, to clarify for purposes of the information

 20       to provide to the customers that there's not equal

 21       standing between a primary standard and a

 22       secondary standard.  And it may not be necessarily

 23       clear in the way the rule references 62-550.  So I

 24       would just suggest that we have some kind of a

 25       clarification statement that gives some kind of
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 01       clue to the customers about what distinguishes

 02       between primary and secondary standards.

 03            MS. GERVASI:  Thank you.

 04            Other comments on Paragraph (6)?

 05            (No response).

 06            MS. GERVASI:  Let's move on then to

 07       Paragraph (7).  "For a petition to be deemed

 08       sufficient, it must include the printed name,

 09       signature, service address and telephone number of

 10       each customer-signatory.  State with specificity

 11       each issue that each customer-signatory has with

 12       the quality of water service provided, each time

 13       the issue was reported to the utility and how long

 14       the issue has existed."  And (c) "Be completed by

 15       at least 65 percent of the customers as that term

 16       is defined in section 367.072."

 17            We believe these are statutory mandates.  But

 18       if you have any questions or comments or

 19       suggestions, we would love to hear them on this

 20       paragraph.

 21            MR. RENDELL:  I have two quick comments.  The

 22       first one is Subparagraph (7)(a).  I would

 23       suggest, if possible, the customer include the

 24       actual account number on the petition.  This

 25       should help both the Commission and the company
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 01       identify the account.

 02            You know, sometimes a spouse will file,

 03       although, they live in the house and they consider

 04       themselves a customer and they are, but the

 05       account may be in someone else's name, either a

 06       parent or a -- so, if possible, maybe put a place

 07       for account number.

 08            The other is (7)(b).  I'm assuming -- and

 09       maybe I'm just reading too much into it -- but

 10       when you say "Each time the issue was reported,"

 11       I'm assuming you're asking for the date.  Is that

 12       the date?  Because I see it on the form, and it

 13       says include the date.  But is that what you're

 14       intending when it says "Each time the issue was

 15       reported," to actually put the date they contact

 16       the utility?

 17            MS. GERVASI:  Yes.

 18            MR. RENDELL:  Okay.

 19            MS. GERVASI:  I believe so.

 20            MR. RENDELL:  Thank you.  That was all.

 21            MS. GERVASI:  Okay.

 22            MR. SAYLER:  Erik Sayler with OPC.

 23       Mr. Rendell's question was something that we had

 24       as well.  The statute says, "Each time the issue

 25       was reported to the utility."  The rule says,
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 01       "Each time the issue was reported to the utility."

 02       But then the form -- and I have additional

 03       comments on the form when we get to it -- uses

 04       different language.  It doesn't exactly track the

 05       rule or the statutes, so I was just -- I had a

 06       question why that was different and would it be

 07       better to just track the rule and the statute as

 08       opposed to diverge from the statute and the rule.

 09       We can get to that when we get to the form, I just

 10       wanted to highlight that here.

 11            MS. GERVASI:  Thank you.  And we will go

 12       through and see what the comments are on the

 13       actual form itself.

 14            Other questions or comments on Paragraph (7)?

 15            (No response).

 16            MS. GERVASI:  Paragraph (8), "The customers

 17       must file the completed petitions with the Office

 18       of Commission Clerk within 90 days after receipt

 19       of the staff's instructions and must provide a

 20       copy of the petitions to the utility."

 21            And there again, we will get a return receipt

 22       card so we'll have that date so that we're all on

 23       the same page with respect to that 90-day

 24       statutory deadline.

 25            Comments on that paragraph?
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 01            (No response).

 02            MS. GERVASI:  Paragraph (9), "Within ten days

 03       after receipt of the petition, the staff will

 04       provide notice to the customers by letter whether

 05       the petition is sufficient for the Commission to

 06       act.  If the petition is deficient, the notice

 07       will specify what additional information is

 08       required."

 09            Comments on (9)?

 10            (No response).

 11            MS. GERVASI:  Paragraph (10).

 12            MR. SAYLER:  Pardon me.  Same notice would be

 13       certified letter of some sort to the customers?

 14            MS. GERVASI:  Have we decided whether it will

 15       be certified?

 16            MR. FUTRELL:  (Shaking head negatively).

 17            MS. GERVASI:  We'll consider that.  I don't

 18       know that we have specified.

 19            MR. SAYLER:  All right.

 20            MS. GERVASI:  We were most concerned about

 21       having the certification for the time periods that

 22       are statutorily mandated.

 23            Paragraph (10), "If the notice identified

 24       deficiencies in the petition, the customers must

 25       file a corrected petition with the Office of
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 01       Commission Clerk curing the noticed deficiencies

 02       within 30 days after receipt of the notice and

 03       must provide a copy of the cured petition to the

 04       utility."

 05            Questions, comments, suggestions on that

 06       paragraph?

 07            MR. SAYLER:  Just getting back to this

 08       paragraph and the prior paragraph.  In the letter

 09       noting the deficiencies, will it be similar to a

 10       deficiency letter a utility receives when their

 11       MRFs are deficient?  Will it spell out the

 12       deficiencies and how to cure that or how does that

 13       work, or will it just say it's deficient and go

 14       figure it out?

 15            MS. GERVASI:  I would assume -- not that I

 16       know that we have talked about this

 17       specifically -- but I think we will do our best to

 18       lay out exactly what's deficient, much the way we

 19       do with the utilities to give them specifics so

 20       that they can -- so that they have the directions

 21       and can go forth and cure within the allotted

 22       time.  We'll do our best with that.

 23            MR. SAYLER:  Thank you.

 24            MS. GERVASI:  Any other questions about the

 25       rule itself, the draft rule?
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 01            MR. FRIEDMAN:  Marty Friedman again.  So you

 02       envision that when you send the letter back saying

 03       it's deficient, and if they don't respond within

 04       the 30 days, do you just close the docket

 05       administratively?

 06            MS. GERVASI:  Do we go to agenda?  I'm not

 07       sure?  It may be.  Since we haven't done it, I

 08       don't know.  But certainly the Commission would be

 09       the ones to determine whether there's a reasonable

 10       likelihood that there's a water service quality

 11       issue, if we got that far.

 12            But if we don't even get 65 percent of the

 13       customer base or the petitions are clearly

 14       insufficient just on facial grounds or they don't

 15       cure specific deficiencies, we may.  That may be

 16       an administrative process.  It's something we need

 17       to --

 18            MR. FRIEDMAN:  Okay.  And then do I

 19       understand from comments made earlier that up till

 20       the point -- you all will issue a letter if it's

 21       sufficient, you're going to issue a letter saying,

 22       yeah, it's sufficient like you do an official

 23       filing date letter?  Is that what's contemplated?

 24            MS. GERVASI:  You mean to let the customer

 25       know?
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 01            MR. FRIEDMAN:  Let everybody know, yeah, we

 02       got it and at least procedurally it's sufficient,

 03       just like you do the minimum filing requirements,

 04       you file it and then you do a deficiency letter,

 05       you file your responses, you get a letter back

 06       saying, yeah, here is your official date of

 07       filing?

 08            Is there going to be that same type of letter

 09       that's going to say, okay, now it's good, you're

 10       good to go?  And is that the point at which the

 11       utility can't file a rate case after that point or

 12       can we file one up till that point, or initiate a

 13       proceeding I guess is the terminology that's used?

 14       Can a utility initiate a proceeding up till the

 15       date that a petition is deemed acceptable,

 16       procedurally acceptable?

 17            MS. GERVASI:  Do we know offhand or do we

 18       need to think about it?

 19            MR. BLOOM:  Again, just reading the statute,

 20       it says, unless the Commission finds a reasonable

 21       likelihood, you're not prohibited from filing

 22       anything.

 23            MR. FRIEDMAN:  Okay.

 24            MR. BLOOM:  It's once the Commission makes

 25       that decision that you cannot file a rate case.
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 01            MR. FRIEDMAN:  Okay.  That's a good answer.

 02            MR. SAYLER:  Erik Sayler with OPC.  Would

 03       that be staff recommendation brought to the

 04       Commission where the Commission votes and says the

 05       petition's in compliance and there's a reasonable

 06       likelihood?  Is that how you're envisioning that?

 07            MS. GERVASI:  Yes.

 08            MR. SAYLER:  Okay.

 09            MS. GERVASI:  Once the staff determines that

 10       we have a facially sufficient petition, it will go

 11       to the Commission for the Commission to determine

 12       whether there's a reasonable likelihood or not.

 13            MR. SAYLER:  All right.  And would the

 14       opposite be true if staff say the petition's not

 15       sufficient or it's sufficient but it doesn't meet

 16       the second prong, would they bring a

 17       recommendation to dismiss it because it satisfied

 18       A but not B or say they don't have the threshold

 19       number of signatures on the petitions, would the

 20       Commission -- would staff just bring it to a

 21       motion to dismiss like I've see the Commission do

 22       with like complaints against utilities, they say

 23       you fail to state a claim and then it's voted on

 24       and voted out?

 25            MS. GERVASI:  And I think that you're getting
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 01       to the same question that Marty had, I believe.

 02       And I'm not positive it's going to go to the

 03       Commission on those or not.  If they're clearly

 04       facially insufficient, we need to, I think,

 05       probably discuss that further in-house.

 06            MR. FUTRELL:  I think where we are, Erik, I

 07       think looking at the statute, it speaks to if it's

 08       not a sufficient petition, the Commission shall

 09       dismiss the petition.  So I believe that would put

 10       us in a posture where it has to be a

 11       recommendation to the Commission by the staff to

 12       dismiss the petition, and then it would be subject

 13       to a decision by the Commission.

 14            MR. SAYLER:  Okay.

 15            MR. FUTRELL:  Now, if there's an option for

 16       some kind of an administrative disposal of an

 17       insufficient petition, I think we would all like

 18       to maybe hear about that, talk about that.  But I

 19       think a plain reading of the statute it appears to

 20       be it's a Commission decision to dismiss an

 21       insufficient petition.

 22            MR. SAYLER:  Right.  That was my reading and

 23       understanding of the statute too.  But I had heard

 24       that if it was insufficient that it could be

 25       dismissed administratively, and that's what
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 01       prompted my question.

 02            MS. GERVASI:  Thank you for clarifying that

 03       for me as well.

 04            MR. FLYNN:  Patrick Flynn, Utilities, Inc.

 05       again.  If a petition is dismissed, does that mean

 06       that the issue cannot be raised again, the issue

 07       has been raised once and addressed and not found

 08       warrants further action, that it couldn't be

 09       raised again?

 10            MR. FUTRELL:  For one year.

 11            MR. FLYNN:  Okay.

 12            MR. FUTRELL:  One year per the statute.

 13            MR. FLYNN:  Thank you.

 14            MR. FRIEDMAN:  I just have one other comment.

 15       I don't think just because the statute says the

 16       Commission shall do something, that it necessarily

 17       means that it's the Commissioners themselves.  I

 18       think there are a number of procedures that the

 19       Commission has in place here where orders are

 20       entered administratively without ever going to an

 21       agenda.

 22            And so I don't think necessarily because the

 23       statute says "Commission," that that really means

 24       that it's got to go to an agenda conference.  I

 25       think that's a determination that the Commission
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 01       makes, just like, you know, orders that are issued

 02       administratively, you know, not issued

 03       administratively subsequent to a Commission action

 04       authorizing it, you know, in a particular rate

 05       case but just an order that's entered by the --

 06       you know, I think most of the orders on

 07       confidentiality are not -- they don't actually go

 08       to the Commission, but I'm sure the statute

 09       requires it to be a Commission decision.  So I

 10       don't think the language necessarily means it's

 11       got to go to an agenda.

 12            MS. GERVASI:  Which is why I wasn't certain

 13       of the answer either.  And that's something that

 14       we will be discussing further and considering.  So

 15       thank you for your comments on that.

 16            MR. WILLIAMS:  This is John Williams with

 17       Utilities, Inc.  And it's kind of at this

 18       juncture -- I mean, you've ended the rule here.

 19       This is the juncture sure where I think there

 20       needs to be additional guidance in terms of what

 21       happens in terms how would the Commission make the

 22       decision then on the reasonable likelihood issue.

 23       And the that triggers the utility's response in

 24       how long do you have on that.  I mean, the rule

 25       needs to keep going here, to my way of thinking.
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 01       It's kind of like you ended it here and this isn't

 02       the end of the --

 03            MS. GERVASI:  All of the instruction are

 04       not -- you're right, they're certainly not

 05       included in the rule.  The rule will need to be

 06       read in conjunction with the statute and also in

 07       conjunction with the Commission order that will be

 08       issued on the reasonable likelihood

 09       recommendation.  The process will be laid out on a

 10       case-by-case basis is the way we're envisioning

 11       it, John, depending on what the Commission's

 12       decision is on the reasonable likelihood that the

 13       company is providing less than satisfactory

 14       service.

 15            There will be specific directions, but

 16       they're not all contained in the rule because we

 17       can't be duplicative of the statute.  And the

 18       Commission's procedure for going to hearing is

 19       already laid out in statute and also in the

 20       uniform rules, so that's the reason why we did

 21       stop there.  And it does look like an abrupt stop

 22       before the end of the statute.  But the statute is

 23       descriptive, and the Commission's hearing process

 24       is already in place and is codified.  That's the

 25       way we're thinking.
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 01            MR. RENDELL:  Could I add to that real quick?

 02            MS. GERVASI:  Please.

 03            MR. RENDELL:  I think I have a similar

 04       concern because in Section 367.072, Paragraph (3),

 05       it says a utility -- basically it gives the

 06       utility an opportunity to respond to the petition

 07       and the concerns brought up, but there's no

 08       deadlines of when the utility's got to respond.

 09       And then when you get to, I guess, (5)(a), that's

 10       kind of like the meat and potatoes of this is, you

 11       know, what then?

 12            And I think there's like -- there's three

 13       different options.  One is to dismiss the

 14       petition, the other is to require the utility to

 15       take necessary steps to correct the quality of

 16       service.  And that, to me, doesn't necessarily

 17       require a hearing.  I mean, the Commission can

 18       order a utility to do something.  They have that

 19       statutory authority and they've done it before.

 20       But it also avoids, you know, the expense and the

 21       process of going to a hearing and basically tells

 22       the utilities to do something, go out and, you

 23       know, find solutions, meet your customers, find

 24       the cost, explain what the cost is going to be,

 25       and then let the customers decide, you know, do
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 01       you want the utility to move forward and address a

 02       specific secondary standard knowing that your

 03       rates may go up to $200 a month?  I mean, do you

 04       want that or do you want the opportunity to say,

 05       well, I understand what the problems are, I know

 06       how to address it, but it's just too cost

 07       prohibitive, you know, we can't afford to pay

 08       that, so we're willing to live with, you know, the

 09       water, or there might be a less costly solution

 10       but not necessarily goes straight to a hearing

 11       process?  I think there needs to be the

 12       opportunity.

 13            And then I think the very last one, (5)(c),

 14       is to proceed forward with the revocation that the

 15       utility is ignoring the customers' concerns, the

 16       utility is not attempting to rectify the problems

 17       and that, you know, as a last resort, as has been

 18       Commission practice, then we will proceed to

 19       revocation because you just can't get the utility

 20       to do what you need to do to meet the rules and

 21       provisions.

 22            So I just want to caution that, you know, the

 23       answer shouldn't be, well, we're going to go

 24       immediately to a hearing process.  You know,

 25       there's going to be some type -- you know, under
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 01       (5)(b), there should be some type of other

 02       opportunity to address the customer's concerns

 03       without the expense and time to go through a

 04       hearing.

 05            MS. GERVASI:  Once the -- and I appreciate

 06       all of that.  And I can tell you that when we

 07       first drafted a rule, we attempted to include the

 08       procedural information.  And it turned out to be

 09       just the same as what's written in the statute,

 10       which we want to avoid duplication.  So if you can

 11       think of something that should be there that isn't

 12       already in the statute, we would be more than

 13       happy to look at that language and consider

 14       including it.

 15            But once the Commission determines that

 16       there's a reasonable likelihood, I think we have

 17       to go to hearing.  And the reason I say that is

 18       because the statute in (5)(a) allows the

 19       Commission to dismiss the petition, but the

 20       decision must be supported by clear and convincing

 21       evidence.  To me that means going to hearing.

 22            Let me know if --

 23            MR. RENDELL:  Well, for dismissal I agree

 24       with that.

 25            MS. GERVASI:  Okay.

�0056

 01            MR. RENDELL:  But I don't know what a hearing

 02       process would solve on (5)(b) to require you to

 03       take necessary steps, unless the utility refuses

 04       to do so.  I don't know what a hearing -- I don't

 05       even know what evidence you would present and what

 06       type of testimony you would present without giving

 07       the utility an opportunity to go out and even --

 08       you know, to identify the problem and identify

 09       solutions.  So I don't think (5)(b) necessarily

 10       automatically triggers a hearing process.

 11            MS. GERVASI:  I agree.

 12            MR. RENDELL:  Maybe a PAA but not --

 13            MS. GERVASI:  But if anybody thinks that

 14       there would be value to having some of this

 15       procedural information in the rule as to, you

 16       know, which paragraphs will trigger a hearing and

 17       which won't, let us know in writing after the

 18       workshop with specific language, to the extent you

 19       possibly can, is what is most helpful to us.

 20            MR. RENDELL:  Yeah.  I know it's problematic

 21       as each one is going to be unique and each one is

 22       going to have its own specific circumstances.  And

 23       I don't know how a rule is going to codify that

 24       for every utility.  But, you know, I'll just give

 25       my comments just to caution, you know, to try to
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 01       avoid a hearing, if possible, and find a solution,

 02       a least costly solution.

 03            MS. GERVASI:  Thank you.

 04            Does anybody have any comments or suggestions

 05       with respect to the instructions for petitioners?

 06            MR. SAYLER:  Office of Public Counsel has a

 07       question.  On the instructions in, I guess, the

 08       second full paragraph, the last sentence where it

 09       says, "Please be advised that an individual

 10       signing a petition may be asked to testify under

 11       oath before the Commission and be subject to cross

 12       examination by the utility and parties."  And

 13       there's similar language on the petition form.

 14            Question:  Why is that particular statement

 15       included and is it necessary?  Because there are

 16       often many customers who will show up at a

 17       customer service hearing or a customer meeting but

 18       they won't necessarily want to speak publicly for

 19       fear of public speaking or they don't want to

 20       testify under oath at a service hearing, but they

 21       want to participate and show their participation

 22       by their numbers.  And I can envision a number of

 23       people wanting to sign a petition but not

 24       necessarily wanting to testify or be forced to

 25       testify for those and other reasons, or they just
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 01       may be seasonal residents and the hearing is held

 02       at a time when they're up north.

 03            So the question is that -- I understand why

 04       the language is there, but is it necessary?

 05            MS. GERVASI:  We put it there as kind of a

 06       proviso, you know, that they may be asked to

 07       testify.  There won't be a revocation of a

 08       certificate unless there's a hearing.  And some of

 09       the customers may be subject to cross examination

 10       and may be asked to testify.  I don't know whether

 11       they would be subpoenaed and forced to testify.

 12       But we thought, you know, just for the sake of

 13       candor.

 14            MR. SAYLER:  But say there's a utility with

 15       500 customers and 65 percent have signed these

 16       forms, does the Commission envision having 200 and

 17       some-odd customers all come testify as to

 18       supporting their petition?  That would make for

 19       potentially a long and lengthy hearing.  That was

 20       my question, you know.

 21            I understand that you need customers to come

 22       testify to support that there is competent

 23       evidence to support a revocation or evidence to

 24       support that the Commission should order the

 25       utility to make certain changes to address the
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 01       water quality issues.  But was there some vision

 02       that all these customers who signed a form, each

 03       and every one would have to testify?

 04            MS. GERVASI:  No, I don't believe so.  No.

 05       And I think that will be -- you know, the

 06       customers will need to put on their case and

 07       decide which customers will be testifying.

 08            MR. SAYLER:  Okay.

 09            MS. GERVASI:  The Commission, we don't

 10       envision having -- you know, mandating that a

 11       certain number of customers must testify or

 12       anything like that.

 13            MR. SAYLER:  Okay.

 14            MR. FRIEDMAN:  But would you envision that

 15       those folks would be subject to cross -- subject

 16       to deposition anyway, if the utility chose to

 17       depose somebody, anybody who filled out one of

 18       these forms would be subject to a deposition,

 19       testimony under oath?

 20            MS. GERVASI:  We will be in the hearing

 21       process at this stage.  Once the Commission sets

 22       the matter for hearing, you know, the standard

 23       discovery procedures are in place, so I would --

 24            MR. FRIEDMAN:  But they would be a

 25       petitioner, they would not be a third party, they
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 01       would actually be a petitioner.

 02            MS. GERVASI:  Right.  So I think they would

 03       be subject to discovery.

 04            MR. SAYLER:  But that, I think, gets back to

 05       -- I'm sorry, go ahead.

 06            MR. FUTRELL:  I think I would just offer this

 07       is -- you know, part of what's driving this

 08       language is just a recognition.  This is a much

 09       different proceeding than customers coming to a

 10       customer meeting and complaining about an issue

 11       they may have with a utility.  This is a much

 12       different posture that the utility and the

 13       Commission is being put into as far as a

 14       revocation of its operating certificate.  And,

 15       therefore, the customer needs to be aware of that

 16       and be willing and able to come and make its case

 17       as to what its specific issues are and meet the

 18       criteria enumerated in the statute, to provide the

 19       Commission with that information to potentially

 20       revoke the certificate of the utility.  So that

 21       was kind of the purpose.  This is heightened level

 22       of participation given the nature of what's at

 23       stake here.

 24            MR. SAYLER:  Do you envision it being similar

 25       to a quality of service hearing at the start of a
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 01       rate case where customers would come and testify

 02       about the quality of service?  Here they're

 03       testifying to that and then they would be subject

 04       to cross examination if they're testifying?

 05            MR. FUTRELL:  Well, I think what we envision

 06       is if there is a reasonable likelihood finding of

 07       the support going into the hearing process -- at

 08       least that's how, at this point, in development of

 09       the rule the Commission -- I think the staff is

 10       viewing this -- at that point going into that

 11       hearing, the customers may be asked and needed to

 12       testify to support what they're alleging in their

 13       petitions in the hearing.

 14            Now, as far as numbers, we haven't gotten

 15       that far as to how many of the petitions need to

 16       be available.  That will certainly be developed as

 17       we go on a case-by-case basis.  But certainly a

 18       recognition that this is a much different type of

 19       process.

 20            MR. SAYLER:  All right.  And if a customer

 21       decided not to testify, would their petition then

 22       be deleted for the purposes of counting towards

 23       that 65 percent threshold?

 24            MR. FUTRELL:  No.

 25            MR. SAYLER:  Or once it's in and met the
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 01       threshold, then --

 02            MR. FUTRELL:  No.  How the case gets -- you

 03       know, the evidence it brings to the Commission --

 04       the record will be developed as it's developed.

 05       And if it's developed with customer testimony,

 06       then that will potentially support -- potentially

 07       be supportive of their contentions.  But if

 08       there's no customer testimony, then it will play

 09       out as it plays out.

 10            MR. SAYLER:  All right.  And I know we're

 11       going beyond into an actual hearing process, would

 12       the customers be required to do prefiled testimony

 13       or would they be able to do live testimony like at

 14       a customer hearing?  I guess that's something to

 15       be discussed down the road?

 16            MR. FUTRELL:  I don't think we've gotten that

 17       far.

 18            MR. SAYLER:  Okay.

 19            MS. GERVASI:  Certainly if customers decide

 20       to prefile testimony, they would be --

 21            MR. SAYLER:  Subject to deposition and cross

 22       examination?

 23            MS. GERVASI:  -- subject to cross examination

 24       and depositions and everything.  I think that much

 25       is clear.  Whether we'll have a customer service
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 01       hearing for customers in addition to the

 02       revocation hearing, I mean, it may be all one

 03       hearing and the customers, you know, may need to

 04       testify and be subject to cross examination, any

 05       of them who choose to testify, you know, are

 06       always subject to cross examination, even if it's

 07       more informal.  But we don't envision this to be

 08       an informal hearing.  This will be a show cause

 09       hearing, and the standard of proof is higher.

 10            MR. SAYLER:  Is prefiled testimony required

 11       in show cause from the customers?  I'm just

 12       asking.

 13            MS. GERVASI:  We wouldn't expect that all

 14       65 percent of the customers will testify.  But

 15       those who do may need to -- may need to prefile

 16       their testimony.

 17            MR. SAYLER:  I guess that will be a bridge

 18       that the customers will have to cross with the

 19       Prehearing Officer and the Commission at that

 20       time?

 21            MS. GERVASI:  Yeah, exactly, and whether the

 22       Prehearing Officer will have a customer service

 23       hearing in addition to the full evidentiary

 24       hearing.

 25            MR. SAYLER:  Okay.
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 01            MR. FRIEDMAN:  Wouldn't the question of

 02       whether there was 65 percent of the customers be

 03       an issue that we could address at the hearing?

 04            MS. GERVASI:  Yes.

 05            Other comments?

 06            MR. FUTRELL:  And if I may, I think that's

 07       also part of the sufficiency determination.  That

 08       will be earlier on in the process, is there

 09       65 percent?  And if the staff sees what's filed as

 10       sufficient, then that would lead potentially to

 11       the reasonable likelihood determination.  That

 12       could be a potential point of entry of contending

 13       whether or not their 65 percent of the customers

 14       have met the threshold, and that would be before

 15       we even got into the hearing process.

 16            MR. FRIEDMAN:  Yeah.  But all you can do is

 17       look at it and say if Mary Smith said she filed a

 18       complaint, then Mary Smith filed a complaint.  At

 19       some point in the process, that's got to be able

 20       to be vetted by the utility because, you know,

 21       sometimes people say things because their neighbor

 22       wants them to say it.

 23            MR. FUTRELL:  Right.

 24            MR. FRIEDMAN:  And maybe you get five or ten

 25       of those people who didn't really, you know, stand
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 01       up to what they're saying, didn't really have

 02       these complaints that, you know, maybe five or ten

 03       may make the difference between whether you got

 04       65 percent or not.

 05            MR. FUTRELL:  Right.

 06            MR. FRIEDMAN:  So, you know, that could

 07       still, I think, be an issue to be vetted at a

 08       hearing as to, you know, not just looking at it

 09       and say, yeah, they say the right things but

 10       whether there's any truth behind what they're

 11       saying.

 12            MS. GERVASI:  Thank you.  So these are all

 13       reasons why we think it's important to let the

 14       customers know up front that they may be asked to

 15       testify.

 16            MR. FRIEDMAN:  I do have another comment on

 17       the instructions.  It's in the paragraph that

 18       starts "Once the petitions are submitted," kind of

 19       like one, two three -- the fifth one down where it

 20       says, "For petitions to be sufficient, they must

 21       state with specificity each issue."

 22            And I think the terminology here needs to be

 23       consistent with what the petitions say, and I

 24       think it needs to say "Specificity with each issue

 25       each customer has relating to water quality," each
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 01       time the issue was reported by the customer to the

 02       utility so that they realize that these forms are

 03       specific to them and not just generic to what

 04       their neighbors may have complaints about.  We

 05       want to know what complaints you have made and,

 06       you know, what complaints you have.  And I think

 07       that's -- if you change that terminology back to

 08       the same terminology that's in the statute or the

 09       rule, I think it will be more consistent.

 10            MS. GERVASI:  Thank you.

 11            Other suggestions with respect to the

 12       instructions?

 13            (No response).

 14            MS. GERVASI:  Let's move on to discuss the

 15       sample petition form.  Does anybody have any

 16       comments concerning that, or suggestions?

 17            Erik.

 18            MR. SAYLER:  Earlier I indicated that in the

 19       middle column where it says, "Indicate if customer

 20       has contacted the utility, including the dates of

 21       contact," that language doesn't track the statute

 22       or the rule.  I would suggest that it should track

 23       the statute or the rule.

 24            I would also make the observation that some

 25       customers may keep meticulous records and know the
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 01       date that they contacted the customer, others may

 02       say it was in the spring of last year.  So as far

 03       as, you know, if they -- and I agree with

 04       Mr. Friedman's point that, you know, if a customer

 05       is signing it, hopefully they have made contact

 06       with the utility about it, about their particular

 07       issue.  But, still, some customers may still have

 08       black water or something and may have never

 09       contacted the utility but they still have that

 10       same quality of service issue.

 11            We find that at customer service hearings

 12       where customers complain a lot about things that

 13       they've never brought to the attention of the

 14       utility.  And then you have a few customers that

 15       are very active, interacting with the utility,

 16       they have a record of every time they've called

 17       and complained about something.  So I think you're

 18       going to get all over the field.  But getting back

 19       to that column, I think it would be good if that

 20       language tracked the statute.

 21            And then the other observation, I see you

 22       have like three rows across.  Do you need three

 23       rows, because maybe just a big block and then

 24       customers can write multiple.  Because if you have

 25       three rows, that implies that you need at least
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 01       three complaints to the utility, and maybe the

 02       customer's one compliant is black water and they

 03       don't have any other complaint so they would have

 04       blank rows two and three.

 05            And then the last observation is the use of

 06       the greater than sign before one year.  I always

 07       get that confused myself and I'm 42 years old, so

 08       I would maybe suggest just one year or more

 09       because I remember learning that in second grade

 10       and still haven't gotten it straight.

 11            MS. GERVASI:  Thank you.  I think we have

 12       blocks because, you know, the language is state

 13       with specificity each issue.  There may be --

 14       obviously we don't know how many issues each

 15       customer will have.  They may have only one, they

 16       could leave those other two blank.  We also have

 17       at the bottom that customers may add additional

 18       pages as necessary because they may have more than

 19       three.  I mean, we just don't know.

 20            MR. SAYLER:  Certainly.  Or just something

 21       saying that they don't have to fill out the entire

 22       page if they only have one.

 23            MS. GERVASI:  Thank you.

 24            MR. SAYLER:  Because you don't want to get to

 25       a point where they jam up a second and a third one
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 01       and then under cross examination it turns out,

 02       well, I really only had one but the form had three

 03       blanks and I had to fill it out.  So that would go

 04       to their credibility, so just thinking ahead.

 05            MS. GERVASI:  Thank you.  And let us know if

 06       you have specific language to indicate that, that

 07       you can suggest to us maybe in post-workshop

 08       comments or something.

 09            MR. SAYLER:  Oh, absolutely.

 10            MS. GERVASI:  Because we have spent a long

 11       time trying to figure out just the right way to

 12       present the petition.

 13            MR. SAYLER:  And your effort is certainly

 14       reflected for how well it's done.

 15            And one last question.  I notice there's not

 16       a date, a spot for writing a date on the petition.

 17       Is it on the top?

 18            MS. GERVASI:  The date of the petition?

 19       Which date are you referring to?

 20            MR. FUTRELL:  You mean when it's signed?

 21            MR. SAYLER:  The date it's signed.

 22            MS. GERVASI:  Oh, the date that the petition

 23       is signed, is that the question?

 24            MR. SAYLER:  That was my question.  I'm

 25       agnostic to it.  I just happened to see that it's
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 01       not there.

 02            MS. GERVASI:  I don't know that we need it

 03       unless -- you know, what we need is to have the

 04       petitions filed by a certain date, but I don't

 05       know that we need to know the exact date that each

 06       customers signed --

 07            MR. SAYLER:  Okay.

 08            MS. GERVASI:  -- their individual form.

 09            MR. SAYLER:  Thank you.

 10            MS. GERVASI:  Thank you.  Does anybody have

 11       any other comments concerning the draft rule

 12       25-30.091 before we move on to a discussion of

 13       25-30.440?

 14            (No response).

 15            MS. GERVASI:  And I'm wondering if we should

 16       take maybe a five-minute break at this juncture.

 17            MR. SAYLER:  Office of Public Counsel doesn't

 18       have any comments on that rule.  I don't know if

 19       the other utilities do.

 20            MS. GERVASI:  Okay.  Maybe we might not have

 21       a whole lot of discussion on that.

 22            MR. SAYLER:  You might be able to drive on

 23       through.

 24            MR. FRIEDMAN:  This is Marty Friedman.  I

 25       just have one or two on the change, the two
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 01       changes to the engineering rule.

 02            MS. GERVASI:  Okay.  If it's going to be just

 03       brief, maybe we should just move on.

 04            MR. FRIEDMAN:  I mean, there's only two

 05       changes, aren't there?

 06            MS. GERVASI:  Okay.  Yes.

 07            MR. FRIEDMAN:  In Subsection (7) they just

 08       changed it to be five years whether or not you

 09       ever filed a rate case.  It seems like they're

 10       just extending it if you filed a rate case within

 11       five years.  And I'm presuming that that's just to

 12       kind of add to make it consistent with

 13       Subsection (c) of .0812 where it says things you

 14       have to provide?

 15            MS. GERVASI:  Yes.

 16            MR. FRIEDMAN:  And then my real concern is

 17       with the last section, Paragraph (11) that you

 18       added.  And the part I've got a concern about,

 19       obviously, you know, providing customer complaints

 20       that the utility has received.  We've been doing

 21       that for years anyway because we have access to

 22       that information.

 23            But for the utility, as part of its minimum

 24       filing requirements, to have to file copies of

 25       complaints that the Commission has in its own
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 01       files, which DEP has in its files, which the Water

 02       Management District or any local government

 03       entity, whatever that means, may have, or a county

 04       health department, we don't have access to those

 05       things, they're not ours, we don't have control

 06       over them.  How can we respected as a utility --

 07       expected as a utility to obtain these documents

 08       from other agencies to put in our MFRs, and

 09       particularly the Commission, who has got their

 10       own?  Why do they need us to tell them what

 11       complaints they've received?

 12            And I think that it's problematic to

 13       receive -- to obtain some of this stuff from these

 14       other agencies.  And I don't know any governmental

 15       entity, what the heck that means.  I mean, there's

 16       a lot of governmental entities out there that some

 17       of our utility systems are located in.  And so I

 18       think everything after the utility providing the

 19       complaints that they have received, I don't think

 20       any of that is necessary and I think it's

 21       unnecessarily burdensome.

 22            MS. GERVASI:  Thank you, Marty.

 23            MR. FRIEDMAN:  Because you all go to DEP and

 24       find that stuff anyway in rate cases.  You call

 25       DEP if you have any questions about what
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 01       complaints they've received.  I think your staff

 02       does that as part of its quality of service

 03       analysis anyway.  And you all can get that

 04       information a lot easier from governments than we

 05       can.

 06            MS. GERVASI:  Thank you.  Other questions or

 07       comments?

 08            MR. RENDELL:  Real brief.  Mine are similar

 09       to Mr. Friedman's.  I just wanted to point out a

 10       couple of things, like on the change on

 11       Paragraph (7), and you've also indicated it on

 12       Paragraph (11) about the five years.  Just to be

 13       clear, the majority -- actually, all of the

 14       utilities I'm over have recently been transferred

 15       and we may not have five years, we may only have

 16       two years or three years.  So it just isn't clear

 17       that, you know, the new utilities -- because right

 18       now the utilities are changing transfers, you

 19       know, almost every day now, but that, you know, we

 20       provide whatever records we have in our

 21       possession.

 22            And I have the similar Mr. Friedman had about

 23       providing comments that's on file with the

 24       Commission or DEP, that those are items that the

 25       utility doesn't have.  We might have letters from
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 01       DEP and responses to DEP, but we don't have the

 02       specific complaints.  And the Commission has its

 03       own complaints, it's own file, so similar

 04       comments.

 05            MS. GERVASI:  Thank you.  When a utility is

 06       transferred, do they keep the complaints from the

 07       prior owner?

 08            MR. RENDELL:  Usually we don't receive that

 09       information.  I know that, you know, there's a

 10       workshop on the 21st where they're cleaning up

 11       some of the transfer rules, and some of this

 12       language is now in there, like the DEP information

 13       from the previous owner.

 14            DEP is not as big of an issue because you can

 15       get a lot of the permits on their site called

 16       OCULUS, and it's accessible by the general public.

 17       And, you know, if that's the intent, you know, we

 18       could potentially do that as long as, you know,

 19       the new company has the records from inception.

 20       But we don't necessarily get customer complaints.

 21       It might be something we can address at that

 22       workshop on the 21st, so that might be something,

 23       if possible, to get from the previous owner, if

 24       they have the records.

 25            MS. GERVASI:  Thank you.
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 01            Other comments on this rule amendment

 02       language?

 03            (No response).

 04            MS. GERVASI:  Okay.  I think that brings us

 05       to the time frames for the next steps in getting a

 06       rule proposed.  It is our intention to file a rule

 07       proposal recommendation for the December 16th

 08       agenda, and that's in order for the Commission to

 09       propose to adopt these rules within 180 days from

 10       the effective date of the new Legislation.

 11            Before we can do that, our Division of

 12       Economics will prepare a statement of estimated

 13       regulatory costs based upon the rule language that

 14       we recommend.  So we would like to have your

 15       written workshop comments before our Division of

 16       Economics begins that process.  So with that in

 17       mind, we would like to solicit the filing of any

 18       post-workshop comments as soon as possible.

 19            Can you file them -- can you give us a

 20       one-week turnaround time and have them due a week

 21       from today on October the 14th, post-workshop

 22       comments?

 23            MR. SAYLER:  Office of Public Counsel will

 24       make an effort.  However, some of your may know,

 25       my wife is expecting any day now.
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 01            MS. GERVASI:  Congratulations.

 02            MR. SAYLER:  So that might delay my comments

 03       and I may have to pass that baton on.  But we can

 04       try for ten days, or seven days, but it might be

 05       easier if you gave us ten days or two weeks.

 06            MR. FRIEDMAN:  We can certainly make that

 07       one-week.

 08            MS. GERVASI:  You can make the one week.

 09            How about -- well, we want everybody's

 10       comments, you know, before we do the request for

 11       the statement of estimated regulatory cost.  So if

 12       we do a ten-day turnaround time, will that work,

 13       Erik, for you and for everybody?

 14            MR. SAYLER:  I will consult my wife.  Yes,

 15       ma'am.

 16            MS. GERVASI:  Thank you.  Ten days will make

 17       the comments due Friday October the 17th.

 18            Anything else?

 19            (No response).

 20            MS. GERVASI:  I think that that will do it.

 21       And we, therefore, adjourn the workshop.  Thank

 22       you all again for your good participation.  It's

 23       been very helpful to us.

 24            (Proceedings concluded at 2:30 p.m).

 25  
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