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Hearing proceedings before: Staff 3
1 PROCEEDI NGS
2 M5. PAGE: There's a sign-in sheet that's
3 being circul ated, and we ask that everyone sign
4 t he sheet so that we have a record of who's in
5 attendance today.
6 The materials for today's workshop are being
7 distributed. One set of rules are the rules that
8 we issued with the Notice of Rule Devel opnent on
9 t he Comm ssion's website. The second set of rules
10 are the ones that we have changed since that date
11 when the notice was published.
12 Pursuant to notice, this tinme and place has
13 been set for Staff rule devel opnent workshop in an
14 undocket ed rul e maki ng on anmendnents 25-9. 001,
15 25-9. 002, 25-9.050, 25-9.051, 25-9.052 and
16 25-9.053, Florida Adm nistrative Code, concerning
17 tariff requirenents and tariff filing procedures.
18 | am Panel a Page with the Ofice of Ceneral
19 Counsel. Also here on behalf of Staff are Jim
20 Dean, Elisabeth Draper and Don Rone.
21 There are just a few rem nders that we want
22 to make. |If you speak, please identify yourself
23 for the record and for the benefit of others.
24 Does anyone have any prelimnary matters or
25 questi ons before we begi n?
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1 (No response.)
2 MS. PAGE: Hearing none, we will now discuss
3 the rule amendments in order, as we have suggested
4 in the notice. What I'm going to be working from
5 is the materials that reflect the changes that we
6 made in response to comments received, not the
7 Commission notice.
8 MR. DEAN: 1It's the one that doesn't have a
9 cover page, it starts with the text of the rule.
10 MS. PAGE: Okay. 25-9.001 we made changes to
11 that rule to reflect the applicability of certain
12 rules rather than stating it in parts, for
13 example, parts one and two and three and four. We
14 thought it would be clearer and more simple and
15 direct to state it that way.
16 25-9.002 we have, since the notice was
17 published, eliminated the phrase "Except where a
18 different meaning clearly appears from the
19 context." And the definition of utility is to
20 include all electric and gas utilities, water
21 systems and wastewater systems subject to the rate
22 jurisdiction of this Commission.
23 We have repealed 25-9.050, "Application and
24 Scope" because we have included that language in
25 the previous Rule 25-9.001.
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1 In 25-9.051, we have added a statutory
2 reference to Section 366.04(2). We have also
3 changed the terminology from "applies" to "refer"
4 or "refers." And we have added a new phrase in
5 Subsection (7), line 18 reading "between various
6 customer classes." So "Rate structure refers to
7 the classification system used in justifying
8 different rates between various customer classes."
9 On 25-9.052, we have simplified this rule.
10 We think hopefully that we clarified it. We've
11 taken out a number of provisions and inserted
12 instead a one line summary which we think captures
13 the intent of this rule. This is the filing
14 instructions. The main changes, "All
15 documentation filed with the Commission Clerk
16 shall be accompanied by a list of the materials
17 being filed." And in Subsection (4), "When a
18 utility's documentation reflects a proposed change
19 in rate structure, the utility shall provide
20 information to support that change in the rate
21 structure."
22 In 25-9.053, we made a number of changes
23 primarily concerning the situation where a utility
24 might be notified that a proposed rate structure
25 is inconsistent with the criteria listed in
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1 Subsection (1) of the rule. The amendments as

2 suggested would state that if the Commission finds

3 the proposed rate structure inconsistent with the

4 criteria in Subsection (1), the Commission will

5 direct the utility to file a rate structure that

6 is consistent.

7 MS. CHRISTENSEN: Can I ask a question? I

8 don't know, I missed the beginning, are you taking

9 comments after you finish going through all of the
10 rules --

11 MS. PAGE: Yes.

12 MS. CHRISTENSEN: -- or while you're going

13 through them?

14 MS. PAGE: Yes. And I think with that, I'wve
15 given a summary of the changes in the language

16 that we have made after the Commission notice was
17 published. And since that time, we have received
18 several comments, and these changes were made

19 mostly in response to those comments.

20 Now, does anyone else have -- anyone have

21 comments or suggestions that you would like to

22 make?

23 MS. CHRISTENSEN: Yeah. Patty Christensen

24 with the Office of Public Counsel. We just saw

25 the rules and were reviewing them, and I had
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1 particular questions about the changes proposed to
2 25-9.053, and specifically with regard to
3 Sections (1) and (2) and the way that they
4 operate. Essentially I have two questions, and
5 one may make the other one moot.
6 The way that they currently read now, I guess
7 my question was as proposed by the language in
8 Subsection (2), it talks about administrative
9 approval of documentation. I guess we were
10 looking to get clarification of what did you all
11 intend by "administrative approval," who has
12 administrative approval, under what circumstances
13 are you all -- would be looking to have
14 administrative approval? Are the criteria set out
15 in Subsection (1) the basis for that
16 administrative approval? That would be the way
17 that I would interpret it, but I wanted to --
18 MS. PAGE: I'm going to jump in here, but,
19 Staff, please feel free to add or correct me if
20 I'm misstating something. But I would say that
21 the term "administrative approval" contemplates
22 Staff action.
23 MS. CHRISTENSEN: Correct.
24 MS. PAGE: Not action by the Commission.
25 MS. CHRISTENSEN: And I would assume that.
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1 But are you assuming Staff action, if Staff makes
2 a determination, that it's cost based; has
3 historical precedent; embodies pricing concepts
4 previously approved by the Commission; or is not
5 unduly discriminatory? Is that the criteria?
6 MS. DRAPER: Yes. And that's pretty much
7 what we are doing now. We administratively
8 approve the municipal and cooperative tariff
9 filings.
10 MS. CHRISTENSEN: Well, I guess my first
11 observation is that may be going beyond
12 ministerial functions if there's discretionary
13 calls being made on any of those. But my real --
14 my other additional concern is that there's a new
15 law that was passed, House Bill 7109, subsection
16 -- and it has yet to be signed by the Governor,
17 but we expect that it will be tomorrow -- 366.05,
18 Powers of the Commission, subsection -- I'm trying
19 to follow the thing -- it looks 1like it's (1) (e).
20 Maybe it's (2) (e). I can ever tell under their
21 numbering.
22 But under (e), Subsection (e), it says, "New
23 tariffs and changes to existing tariffs, other
24 than an administrative change that does not
25 substantially change the meaning or operation of
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1 the tariff must be approved by majority vote of
2 the Commission, except as otherwise provided by
3 law."
4 So have you all considered that in the
5 drafting of this rule?
6 MR. BRYANT: May I ask a question on that, if
7 I could? I'm Fred Bryant.
8 What section does that new law amend?
9 MS. CHRISTENSEN: 366.05, the powers of the
10 Commission. It's general applicability for all
11 tariffs, as far as I can tell.
12 MS. DRAPER: We have talked about it and we
13 believe it only applies to the IOUs, not the
14 municipals or cooperatives.
15 MS. CHRISTENSEN: Okay.
16 MR. BRYANT: Yes, that was the point I was
17 going to make, that is my reading of that section,
18 that it is not applicable to the municipal
19 utilities or the rural electric cooperatives.
20 MS. CHRISTENSEN: Okay. And that would be
21 how? I mean, I'm just --
22 MR. WILLINGHAM: 366.11 makes it very clear.
23 MS. CHRISTENSEN: Exceptions to the
24 municipals?
25 MR. WILLINGHAM: Yes.
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1 MS. CHRISTENSEN: Or the municipals are
2 exempt?
3 MR. WILLINGHAM: It explains the statutes
4 that we're subject to. And we're only subject to,
5 I think it's Subsection (7) in Chapter 366.05.
6 MR. BRYANT: That's correct.
7 MS. CHRISTENSEN: Okay. I'm just trying to
8 get an understanding of --
S MR. BRYANT: Good question though.
10 MS. CHRISTENSEN: -- whether or not that
11 impacts it, because it doesn't appear to have --
12 now, the municipals may be exempt from other
13 applications of the statute, but the tariffs, any
14 tariff that's filed pursuant to the statute, I'm
15 not sure how that would interact. I guess
le that's --
17 MR. DEAN: Maybe the key point is this entire
18 provision only affects the municipals and
19 cooperatives. There's no applicability of this to
20 the IOUs whatsoever.
21 MS. CHRISTENSEN: Okay.
22 MR. DEAN: That may clarify it further.
23 MS. CHRISTENSEN: And that might do it. I
24 mean, that may be the real issue here is that you
25 have limited jurisdiction of the municipals and
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1 cooperatives to begin with.

2 MR. DEAN: That's kind of the --

3 MS. CHRISTENSEN: And therefore, you know --

4 MR. BRYANT: May I ask a question? I assume

5 the Office of Public Counsel's focus and worry is

6 as to the investor-owned utilities in the process,

7 that Public Counsel, of course, is engaged when

8 investor-owned utilities make their filings?

9 MS. CHRISTENSEN: Well, that and to make sure
10 that whatever is being done is within the powers
11 of the Commission and being done in accord with
12 the Commission. It doesn't really -- to the
13 extent that a municipal files a tariff or has to
14 file a tariff, for you all it should be kind of
15 neutral ground whether or not the Staff approves
16 it or the Commission has to approve it.

17 From our standpoint, we want to make sure the
18 procedure is in place and done correctly, that if
19 it needs to be a decision that goes to the full

20 Commission, that the Commission is rendering the
21 decision versus the Staff. So I'm not sure that
22 we're at odds with the municipals, because for

23 your purposes, the Commission, if they have the

24 power to approve the tariff, they're going to

25 either approve it via the Commissioners or via

Premier Reporting

Reported by: Michelle Subia



6/9/2015 Rule Workshop
Hearing proceedings before: Staff 12
1 Staff with whatever jurisdictional power they have
2 to approve the tariff.
3 And that's really -- our concern here is more
4 about the way -- making sure that, you know, these
5 are being implemented by Staff in a ministerial
6 function and not going into the other way where it
7 requires some discretion on the Commission Staff
8 to approve. That was really my main concern,
9 because the way the language reads, it appears
10 that it could be calling -- requiring a little bit
11 more decision making on the Staff's part. Not
12 that I think Staff isn't capable of it, but I
13 think the law requires that anything that's beyond
14 ministerial functions goes to the Commissioners
15 for a decision.
16 MR. DEAN: Yeah. You're also correct that
17 one is the conditional that Staff can operate in.
18 And those have a long history here of being sort
19 of the standard for review. And it's currently
20 embedded in our Administrative Procedures Act, or
21 something very similar to this. So that is in
22 fact the range of actions, if it meets these
23 criteria, Staff can, as a ministerial function,
24 approve the tariff.
25 If, however, it does not meet that, then it
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1 goes to the next level for a Commission decision
2 on it being consistent with the rate structure
3 jurisdiction.
4 MR. BRYANT: If I might. Fred Bryant. The
5 statute was very carefully carved in a very, very
6 narrow way in 1975, as I recall, to make sure that
7 very limited jurisdiction that was given to the
8 Commission or the municipal and electric
9 cooperative -- or the municipalities and the
10 electric cooperatives -- was very narrowly
11 implemented by the Commission.
12 Indeed, now, there's been a long line of
13 cases before the Florida Supreme Court that has
14 kept that very narrow line of demarcation, which I
15 participated in each one of those cases, if I
le recall correctly. And the purpose was because
17 there is a very different function involved, that
18 should be involved by the Commission in a review
19 and approval process of the investor-owned
20 utilities where they have total jurisdiction, not
21 only for rates and rate structure, but many other
22 things.
23 And I know that the Legislature and the
24 courts have been very careful to track that narrow
25 jurisdiction that was given to the Commission over
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1 the municipals and electric cooperatives because
2 there's a very different purpose for that
3 jurisdiction. And that jurisdiction primarily is
4 the rate structure jurisdiction, not rate
5 jurisdiction.
6 As a consequence, the original cases in the
7 Supreme Court that established the guidelines for
8 the Commission, as well as the Commission's
9 adoption of their rules, has long had a Staff
10 dominated process because most of what they are
11 doing is more of an administrative function but
12 also keeping an entryway so that the Commission,
13 at the Commission level, can be involved. And
14 that's really the -- the way I understood what the
15 Staff was trying to accomplish in this rule making
16 was to modernize and better functionalize that
17 very narrow Staff administrative process.
18 And we're quite comfortable with what the
19 Staff has developed and added some comments and
20 changes to this different, second iteration. And
21 we have a couple of minor -- we think very minor
22 comments we want to ask about and suggest, one of
23 which I think is just a nit, but we'll get to that
24 process very shortly.
25 MS. PAGE: Well, I want to say that I, being
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1 General Counsel's Office representative, I
2 understand OPC's concerns here, but it's a legal
3 issue really. And I will take your comments back
4 to General Counsel and we will get back to you on
5 that.
6 MS. CHRISTENSEN: Okay. And my real concern
7 is more that it's being codified in a rule. And I
8 don't know what the -- the Commission may have
9 practices that way. But once you start getting
10 codified in a rule, that starts looking a little
11 bit more decision making than ministerial, even if
12 that's the way you all have treated it, as
13 ministerial, it looks decision making in the rule.
14 And I don't know if that's what you intended
15 it to be, but that was my -- in my reading of it,
16 it didn't look like we're just checking boxes for
17 you did this, you did this, you did this, okay,
18 there's no discretion to say yea or nay. And I
19 think that's where my concern is, because it's the
20 first time I'm seeing it coming into one of the
21 Commission rules. You may have had it as a
22 practice, but it hasn't been in a rule.
23 MR. DEAN: Duly noted.
24 MS. PAGE: I'll get back to you.
25 MS. CHRISTENSEN: Okay. And, you know, if
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1 you have it somewhere in the Administrative
2 Procedures that the Commission is using, I would
3 love to take a look at that too, but that was
4 really my concern. I'm not here to step out the
5 municipals and, you know, the routine functioning
6 of the Commission, but I want to make sure that
7 that was being observed.
8 MR. DEAN: This is Jim Dean. Order Number
9 1l6784.
10 MS. CHRISTENSEN: Order, I'm sorry, one --
11 MR. DEAN: 1l6784.
12 MS. CHRISTENSEN: Okay.
13 MR. DEAN: 1986.
14 MS. CHRISTENSEN: All right. We'll take a
15 look at that.
16 MS. PAGE: Any other comments?
17 MR. BRYANT: Yes. I think that Daniel is
18 going to handle a couple of additional questions
19 and comments that we have.
20 MR. O'HAGAN: Yeah.
21 MR. BRYANT: We're referring to the second
22 draft of your proposed rule changes. 1Is that
23 correct, Dan?
24 MR. O'HAGAN: Yes. This is Dan O'Hagan. I'm
25 also with FMPA. And I'm on -- I'll use the sheet
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1 that you're looking at. This is 25-9.053. And we
2 had -- really we just have two suggestions and, as
3 Fred said, one minor nit. I'll start with what we
4 think is probably the most important.
5 It's been our understanding, and I think --
6 we've spoken with Staff, and I believe it's
7 Staff's understanding too, so this is partially a
8 question of Staff -- that if a rate structure
9 change is filed by a municipal or a cooperative,
10 that if there was a disagreement over that rate
11 structure, over whether it met the criteria, and
12 it went to, let's say, a Commission hearing, that
13 the rates could still go into effect pending the
14 outcome of the hearing, meaning that the
15 Commission didn't have file and suspend authority
16 over a municipality or a cooperative.
17 And on top of that, we were always under the
18 understanding that they don't have refund
19 jurisdiction as well, meaning they could order the
20 municipalities to issue a refund. So our
21 suggestion was to add that in to the end of
22 Section (2) to kind of -- it became a little
23 ambiguous in this because it talked about the
24 30-day ahead of time filing and then it talked
25 about the process for filing and then the process
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1 for the Commission disputing it. But it didn't
2 really make it clear that the utility could still
3 put their rates into effect pending the outcome.
4 So we thought we would add language to the
5 end of line 18 of Subsection (2) that would read:
6 Regardless of Staff's determination or the
7 initiation of appropriate proceedings by the
8 Commission to consider the rate structure, a
9 utility's proposed rate structure may go into
10 effect as provided for in the utility's filing.
11 And we can provide that to you as well so you
12 don't have to write it all down.
13 MS. PAGE: Yeah, if you would provide us with
14 that.
15 MR. BRYANT: And, thus, the obvious outcome
16 would be if the Commission later determined by
17 order that we had to make changes, we would then
18 at that point comply and make those changes.
19 MR. O'HAGAN: And the second suggestion we
20 had was in Subsection (2) again, it provided that
21 if there was a disagreement with Staff's
22 determination that the utility would request the
23 Commission to consider the proposed rate
24 structure.
25 We would suggest that it would probably be
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1 more appropriate for the utility -- I'm sorry --
2 for the Commission Staff to make that request of
3 the Commission. So we would suggest striking in
4 line 17 "and requesting" and just ending that
5 sentence with a period and then inserting "if the
6 utility disagrees with Staff's determination,
7 Staff may request the Commission to consider the
8 proposed rate structure."
S MR. BRYANT: We're a little confused on
10 process, I guess really is what we're saying here.
11 In the past, there's been only two or three
12 occasions that I can recall over the last
13 thirty-some years where a municipal has made a
14 filing, the Staff suggested changes, and then the
15 way the rules were working then we said we didn't
16 agree with Staff comments. Those situations then
17 the Staff went to the Commission and opened up a
18 docket.
19 So our language is intended -- it may not be
20 perfect, it may not be needed -- to continue that
21 type of process. So we're a little confused on
22 that, maybe some explanation on that would be
23 helpful.
24 MR. DEAN: Yes. Let me respond. This is Jim
25 Dean, Commission Staff. I think what we envision
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1 happening, as the rule was currently constructed,
2 is you have a choice, you can either accept our
3 determination that it's inconsistent and then
4 refile one that's consistent.

5 MR. BRYANT: Or at least file another one?

6 MR. DEAN: At least file --

7 MR. BRYANT: I mean, this may take a couple
8 of iterations?

9 MR. DEAN: It may take a couple of

10 iterations. And that's kind of what happens now.
11 MR. BRYANT: Yes.

12 MR. DEAN: Sometimes like on a miscellaneous
13 service charge, we'll ask for some documentation
14 or something. And you provide the documentation,
15 Staff will administratively approve it.

16 So what we kind of thought the process would
17 be is if you disagree with Staff's determination
18 that it was inconsistent, you would have the

19 burden of saying, well, I'm going to take it to
20 the Commission or you could accept and file

21 another one to get it right.

22 So I don't have a problem, I don't think,

23 with Staff procedurally opening the docket, saying
24 we are in disagreement with the utility, we

25 request a docket be open. That's a procedure
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1 issue. So let us look at the language of it.

2 MR. BRYANT: Okay.

3 MR. DEAN: It wasn't to shift the burden to

4 you, it was to give you the opportunity to go to

5 the next level of review if you were dissatisfied

6 with Staff's determination.

7 MR. BRYANT: I understand. I appreciate

8 that. I think we would prefer our way, but I want

9 to hear back from you all. We don't want to

10 change to go to the Commission to ultimately be

11 the --

12 MR. DEAN: Absolutely not.

13 MR. BRYANT: -- the decision maker. That is
14 not our intent at all.

15 MR. DEAN: No, absolutely. It's truly who is
le going to open the docket and say we've got a

17 dispute.

18 MR. BRYANT: Yes.

19 MR. DEAN: You filed a letter saying we

20 disagree with Staff's determination, I think we

21 can work this out.

22 MR. BRYANT: We're not -- we don't like being
23 in the position and saying to the Commission that
24 we have a dispute.

25 MR. DEAN: You would rather us take that to
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1 them, okay.
2 MR. BRYANT: Well, you understand we're a
3 municipality.
4 MR. DEAN: I understand. Let us look at
5 that.
6 MR. BRYANT: Okay.
7 MS. CHRISTENSEN: Can I ask for clarification
8 on the first suggestive language you all said?
9 Was that subject to a refund or not subject to
10 refund when you put your terms into effect pending
11 the outcome?
12 MR. O'HAGAN: I think it would be subject to
13 a refund at the decision of the municipality or
14 electric cooperative, meaning that the Commission
15 doesn't have the jurisdiction to order a refund.
le MS. CHRISTENSEN: Okay.
17 MR. O'HAGAN: And then I just have one very
18 minor nit. This is 25-9.052, line two of that
19 page, Subsection (1). Just to be consistent with
20 the rest of the rule in line two there, we would
21 suggest adding the word "clerk, file with the
22 Commission Clerk documentation," so inserting the
23 word "clerk" there. 1If you see like, for example,
24 on line five, it says, "with the Commission
25 Clerk," on line seven "Commission Clerk." That
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1 would be to be consistent.
2 MR. DEAN: Yes. Good catch.
3 MS. PAGE: Are there any other comments?
4 MR. KNOWLES: Yeah, just something minor in
5 25-9.053 in Paragraph (2) again. The way I read
6 this, it appears that in the case of (a) or (b),
7 the "receipt of Staff notification" basically --

8 and it could be notification that they approve or
9 notification that Staff disapproves -- that that
10 following sentence applies to both. It reads that
11 way to me, and I don't think that was the intent,

12 your intent.

13 MR. DEAN: This is Jim Dean, Staff. So on
14 line 15 if it said, "Upon receipt of Staff's

15 notification of inconsistency"?

16 MR. KNOWLES: Yes.

17 MR. DEAN: Something like that to clarify?
18 MR. KNOWLES: Yes.

19 MR. DEAN: Duly noted.

20 MS. PAGE: Any other comments?

21 MR. BRYANT: Let me just say, if I could, it
22 appears we may be close to closure on this. Some
23 might say I'm the grandfather of this process,

24 maybe I am, but I want to compliment Staff. Very
25 seldom if we had problems with this process, Staff
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1 has always been extraordinary cooperative in
2 working with us, recognizing we have municipal
3 utilities that range in smallness from Blountstown
4 to very large, to JEA. Obviously some have more
5 sophistication than others of our municipal
6 clients. But we all appreciate Staff's efforts to
7 help all of us in this process, and we continue to
8 commit and pledge to this Staff that with these
9 changes we will continue that process with the
10 Staff and the Commission. We want to do it right.
11 MS. PAGE: Thank you.
12 MR. DEAN: Yeah, thank you for those
13 comments. Jim Dean of Staff.
14 We also recognize the size differences and
15 the technical sophistication. And Elisabeth and
le Don and other Staff members go out of their way to
17 facilitate the proper filing of these tariffs,
18 talk to your folks, try to avoid the expense to
19 elevate it to the Commission's level of the
20 process of litigation. We will continue also to
21 work with the municipals and the cooperatives to
22 facilitate filing these tariffs and getting them
23 approved.
24 MS. PAGE: We anticipate that the transcript
25 of this workshop will be available by June the
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1 leth. TIf anyone would like to submit
2 post-workshop comments, we would like to receive
3 those comments by Friday, June 26th.
4 As part of this rule making, Staff will
5 prepare a statement of estimated regulatory costs
6 consistent with Sections 120.54(3) (b) and
7 120.541(2), Florida Statutes.
8 As part of your comments, we would appreciate
9 any input you may have on whether or not you
10 anticipate that the suggested rule amendments
11 would be likely to directly or indirectly increase
12 regulatory costs in excess of $200,000 in the
13 aggregate in Florida within one year after the
14 rule's implementation.
15 Staff would also appreciate any input you may
le have as to whether you believe that these rules
17 are likely to have an adverse impact on any of the
18 matters listed in Section 120.541(2), Florida
19 Statutes.
20 Any questions?
21 (No response.)
22 MS. PAGE: In that case, thank you for your
23 participation, and this Staff workshop is
24 adjourned.
25 MR. DEAN: Thank you all for attending and
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FLORIDA PUBLIC SERVICE COMMISSION
AGENDA
STAFF WORKSHOP
UNDOCKETED
Undocketed - Proposed amendments to Rule 25-9.001, Application and Scope, Rule 25-9.002,

Definitions, Rule 25-9.050, Application and Scope, Rule 25-9.051, Definitions, Rule 25-9.052,
General Submittal Instructions, and Rule 25-9.053, Filing and Evaluation of Submiittals

Junc 9, 2015, at 1:30 p.m.
Gunter Building, Room {05
2540 Shumard Oaks Boulevard
Tallahassec, Florida 32399-0850

1. Staff overview of draft rule

2. Comments and alternative suggestions from interested persons
3. Discussion of suggested changes and timeframes for next steps
4. Adjournment
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 01                   P R O C E E D I N G S

 02            MS. PAGE:  There's a sign-in sheet that's

 03       being circulated, and we ask that everyone sign

 04       the sheet so that we have a record of who's in

 05       attendance today.

 06            The materials for today's workshop are being

 07       distributed.  One set of rules are the rules that

 08       we issued with the Notice of Rule Development on

 09       the Commission's website.  The second set of rules

 10       are the ones that we have changed since that date

 11       when the notice was published.

 12            Pursuant to notice, this time and place has

 13       been set for Staff rule development workshop in an

 14       undocketed rule making on amendments 25-9.001,

 15       25-9.002, 25-9.050, 25-9.051, 25-9.052 and

 16       25-9.053, Florida Administrative Code, concerning

 17       tariff requirements and tariff filing procedures.

 18            I am Pamela Page with the Office of General

 19       Counsel.  Also here on behalf of Staff are Jim

 20       Dean, Elisabeth Draper and Don Rome.

 21            There are just a few reminders that we want

 22       to make.  If you speak, please identify yourself

 23       for the record and for the benefit of others.

 24            Does anyone have any preliminary matters or

 25       questions before we begin?

�0004

 01            (No response.)

 02            MS. PAGE:  Hearing none, we will now discuss

 03       the rule amendments in order, as we have suggested

 04       in the notice.  What I'm going to be working from

 05       is the materials that reflect the changes that we

 06       made in response to comments received, not the

 07       Commission notice.

 08            MR. DEAN:  It's the one that doesn't have a

 09       cover page, it starts with the text of the rule.

 10            MS. PAGE:  Okay.  25-9.001 we made changes to

 11       that rule to reflect the applicability of certain

 12       rules rather than stating it in parts, for

 13       example, parts one and two and three and four.  We

 14       thought it would be clearer and more simple and

 15       direct to state it that way.

 16            25-9.002 we have, since the notice was

 17       published, eliminated the phrase "Except where a

 18       different meaning clearly appears from the

 19       context."  And the definition of utility is to

 20       include all electric and gas utilities, water

 21       systems and wastewater systems subject to the rate

 22       jurisdiction of this Commission.

 23            We have repealed 25-9.050, "Application and

 24       Scope" because we have included that language in

 25       the previous Rule 25-9.001.

�0005

 01            In 25-9.051, we have added a statutory

 02       reference to Section 366.04(2).  We have also

 03       changed the terminology from "applies" to "refer"

 04       or "refers."  And we have added a new phrase in

 05       Subsection (7), line 18 reading "between various

 06       customer classes."  So "Rate structure refers to

 07       the classification system used in justifying

 08       different rates between various customer classes."

 09            On 25-9.052, we have simplified this rule.

 10       We think hopefully that we clarified it.  We've

 11       taken out a number of provisions and inserted

 12       instead a one line summary which we think captures

 13       the intent of this rule.  This is the filing

 14       instructions.  The main changes, "All

 15       documentation filed with the Commission Clerk

 16       shall be accompanied by a list of the materials

 17       being filed."  And in Subsection (4), "When a

 18       utility's documentation reflects a proposed change

 19       in rate structure, the utility shall provide

 20       information to support that change in the rate

 21       structure."

 22            In 25-9.053, we made a number of changes

 23       primarily concerning the situation where a utility

 24       might be notified that a proposed rate structure

 25       is inconsistent with the criteria listed in

�0006

 01       Subsection (1) of the rule.  The amendments as

 02       suggested would state that if the Commission finds

 03       the proposed rate structure inconsistent with the

 04       criteria in Subsection (1), the Commission will

 05       direct the utility to file a rate structure that

 06       is consistent.

 07            MS. CHRISTENSEN:  Can I ask a question?  I

 08       don't know, I missed the beginning, are you taking

 09       comments after you finish going through all of the

 10       rules --

 11            MS. PAGE:  Yes.

 12            MS. CHRISTENSEN:  -- or while you're going

 13       through them?

 14            MS. PAGE:  Yes.  And I think with that, I've

 15       given a summary of the changes in the language

 16       that we have made after the Commission notice was

 17       published.  And since that time, we have received

 18       several comments, and these changes were made

 19       mostly in response to those comments.

 20            Now, does anyone else have -- anyone have

 21       comments or suggestions that you would like to

 22       make?

 23            MS. CHRISTENSEN:  Yeah.  Patty Christensen

 24       with the Office of Public Counsel.  We just saw

 25       the rules and were reviewing them, and I had

�0007

 01       particular questions about the changes proposed to

 02       25-9.053, and specifically with regard to

 03       Sections (1) and (2) and the way that they

 04       operate.  Essentially I have two questions, and

 05       one may make the other one moot.

 06            The way that they currently read now, I guess

 07       my question was as proposed by the language in

 08       Subsection (2), it talks about administrative

 09       approval of documentation.  I guess we were

 10       looking to get clarification of what did you all

 11       intend by "administrative approval," who has

 12       administrative approval, under what circumstances

 13       are you all -- would be looking to have

 14       administrative approval?  Are the criteria set out

 15       in Subsection (1) the basis for that

 16       administrative approval?  That would be the way

 17       that I would interpret it, but I wanted to --

 18            MS. PAGE:  I'm going to jump in here, but,

 19       Staff, please feel free to add or correct me if

 20       I'm misstating something.  But I would say that

 21       the term "administrative approval" contemplates

 22       Staff action.

 23            MS. CHRISTENSEN:  Correct.

 24            MS. PAGE:  Not action by the Commission.

 25            MS. CHRISTENSEN:  And I would assume that.

�0008

 01       But are you assuming Staff action, if Staff makes

 02       a determination, that it's cost based; has

 03       historical precedent; embodies pricing concepts

 04       previously approved by the Commission; or is not

 05       unduly discriminatory?  Is that the criteria?

 06            MS. DRAPER:  Yes.  And that's pretty much

 07       what we are doing now.  We administratively

 08       approve the municipal and cooperative tariff

 09       filings.

 10            MS. CHRISTENSEN:  Well, I guess my first

 11       observation is that may be going beyond

 12       ministerial functions if there's discretionary

 13       calls being made on any of those.  But my real --

 14       my other additional concern is that there's a new

 15       law that was passed, House Bill 7109, subsection

 16       -- and it has yet to be signed by the Governor,

 17       but we expect that it will be tomorrow -- 366.05,

 18       Powers of the Commission, subsection -- I'm trying

 19       to follow the thing -- it looks like it's (1)(e).

 20       Maybe it's (2)(e).  I can ever tell under their

 21       numbering.

 22            But under (e), Subsection (e), it says, "New

 23       tariffs and changes to existing tariffs, other

 24       than an administrative change that does not

 25       substantially change the meaning or operation of

�0009

 01       the tariff must be approved by majority vote of

 02       the Commission, except as otherwise provided by

 03       law."

 04            So have you all considered that in the

 05       drafting of this rule?

 06            MR. BRYANT:  May I ask a question on that, if

 07       I could?  I'm Fred Bryant.

 08            What section does that new law amend?

 09            MS. CHRISTENSEN:  366.05, the powers of the

 10       Commission.  It's general applicability for all

 11       tariffs, as far as I can tell.

 12            MS. DRAPER:  We have talked about it and we

 13       believe it only applies to the IOUs, not the

 14       municipals or cooperatives.

 15            MS. CHRISTENSEN:  Okay.

 16            MR. BRYANT:  Yes, that was the point I was

 17       going to make, that is my reading of that section,

 18       that it is not applicable to the municipal

 19       utilities or the rural electric cooperatives.

 20            MS. CHRISTENSEN:  Okay.  And that would be

 21       how?  I mean, I'm just --

 22            MR. WILLINGHAM:  366.11 makes it very clear.

 23            MS. CHRISTENSEN:  Exceptions to the

 24       municipals?

 25            MR. WILLINGHAM:  Yes.

�0010

 01            MS. CHRISTENSEN:  Or the municipals are

 02       exempt?

 03            MR. WILLINGHAM:  It explains the statutes

 04       that we're subject to.  And we're only subject to,

 05       I think it's Subsection (7) in Chapter 366.05.

 06            MR. BRYANT:  That's correct.

 07            MS. CHRISTENSEN:  Okay.  I'm just trying to

 08       get an understanding of --

 09            MR. BRYANT:  Good question though.

 10            MS. CHRISTENSEN:  -- whether or not that

 11       impacts it, because it doesn't appear to have --

 12       now, the municipals may be exempt from other

 13       applications of the statute, but the tariffs, any

 14       tariff that's filed pursuant to the statute, I'm

 15       not sure how that would interact.  I guess

 16       that's --

 17            MR. DEAN:  Maybe the key point is this entire

 18       provision only affects the municipals and

 19       cooperatives.  There's no applicability of this to

 20       the IOUs whatsoever.

 21            MS. CHRISTENSEN:  Okay.

 22            MR. DEAN:  That may clarify it further.

 23            MS. CHRISTENSEN:  And that might do it.  I

 24       mean, that may be the real issue here is that you

 25       have limited jurisdiction of the municipals and

�0011

 01       cooperatives to begin with.

 02            MR. DEAN:  That's kind of the --

 03            MS. CHRISTENSEN:  And therefore, you know --

 04            MR. BRYANT:  May I ask a question?  I assume

 05       the Office of Public Counsel's focus and worry is

 06       as to the investor-owned utilities in the process,

 07       that Public Counsel, of course, is engaged when

 08       investor-owned utilities make their filings?

 09            MS. CHRISTENSEN:  Well, that and to make sure

 10       that whatever is being done is within the powers

 11       of the Commission and being done in accord with

 12       the Commission.  It doesn't really -- to the

 13       extent that a municipal files a tariff or has to

 14       file a tariff, for you all it should be kind of

 15       neutral ground whether or not the Staff approves

 16       it or the Commission has to approve it.

 17            From our standpoint, we want to make sure the

 18       procedure is in place and done correctly, that if

 19       it needs to be a decision that goes to the full

 20       Commission, that the Commission is rendering the

 21       decision versus the Staff.  So I'm not sure that

 22       we're at odds with the municipals, because for

 23       your purposes, the Commission, if they have the

 24       power to approve the tariff, they're going to

 25       either approve it via the Commissioners or via
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 01       Staff with whatever jurisdictional power they have

 02       to approve the tariff.

 03            And that's really -- our concern here is more

 04       about the way -- making sure that, you know, these

 05       are being implemented by Staff in a ministerial

 06       function and not going into the other way where it

 07       requires some discretion on the Commission Staff

 08       to approve.  That was really my main concern,

 09       because the way the language reads, it appears

 10       that it could be calling -- requiring a little bit

 11       more decision making on the Staff's part.  Not

 12       that I think Staff isn't capable of it, but I

 13       think the law requires that anything that's beyond

 14       ministerial functions goes to the Commissioners

 15       for a decision.

 16            MR. DEAN:  Yeah.  You're also correct that

 17       one is the conditional that Staff can operate in.

 18       And those have a long history here of being sort

 19       of the standard for review.  And it's currently

 20       embedded in our Administrative Procedures Act, or

 21       something very similar to this.  So that is in

 22       fact the range of actions, if it meets these

 23       criteria, Staff can, as a ministerial function,

 24       approve the tariff.

 25            If, however, it does not meet that, then it
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 01       goes to the next level for a Commission decision

 02       on it being consistent with the rate structure

 03       jurisdiction.

 04            MR. BRYANT:  If I might.  Fred Bryant.  The

 05       statute was very carefully carved in a very, very

 06       narrow way in 1975, as I recall, to make sure that

 07       very limited jurisdiction that was given to the

 08       Commission or the municipal and electric

 09       cooperative -- or the municipalities and the

 10       electric cooperatives -- was very narrowly

 11       implemented by the Commission.

 12            Indeed, now, there's been a long line of

 13       cases before the Florida Supreme Court that has

 14       kept that very narrow line of demarcation, which I

 15       participated in each one of those cases, if I

 16       recall correctly.  And the purpose was because

 17       there is a very different function involved, that

 18       should be involved by the Commission in a review

 19       and approval process of the investor-owned

 20       utilities where they have total jurisdiction, not

 21       only for rates and rate structure, but many other

 22       things.

 23            And I know that the Legislature and the

 24       courts have been very careful to track that narrow

 25       jurisdiction that was given to the Commission over
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 01       the municipals and electric cooperatives because

 02       there's a very different purpose for that

 03       jurisdiction.  And that jurisdiction primarily is

 04       the rate structure jurisdiction, not rate

 05       jurisdiction.

 06            As a consequence, the original cases in the

 07       Supreme Court that established the guidelines for

 08       the Commission, as well as the Commission's

 09       adoption of their rules, has long had a Staff

 10       dominated process because most of what they are

 11       doing is more of an administrative function but

 12       also keeping an entryway so that the Commission,

 13       at the Commission level, can be involved.  And

 14       that's really the -- the way I understood what the

 15       Staff was trying to accomplish in this rule making

 16       was to modernize and better functionalize that

 17       very narrow Staff administrative process.

 18            And we're quite comfortable with what the

 19       Staff has developed and added some comments and

 20       changes to this different, second iteration.  And

 21       we have a couple of minor -- we think very minor

 22       comments we want to ask about and suggest, one of

 23       which I think is just a nit, but we'll get to that

 24       process very shortly.

 25            MS. PAGE:  Well, I want to say that I, being
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 01       General Counsel's Office representative, I

 02       understand OPC's concerns here, but it's a legal

 03       issue really.  And I will take your comments back

 04       to General Counsel and we will get back to you on

 05       that.

 06            MS. CHRISTENSEN:  Okay.  And my real concern

 07       is more that it's being codified in a rule.  And I

 08       don't know what the -- the Commission may have

 09       practices that way.  But once you start getting

 10       codified in a rule, that starts looking a little

 11       bit more decision making than ministerial, even if

 12       that's the way you all have treated it, as

 13       ministerial, it looks decision making in the rule.

 14            And I don't know if that's what you intended

 15       it to be, but that was my -- in my reading of it,

 16       it didn't look like we're just checking boxes for

 17       you did this, you did this, you did this, okay,

 18       there's no discretion to say yea or nay.  And I

 19       think that's where my concern is, because it's the

 20       first time I'm seeing it coming into one of the

 21       Commission rules.  You may have had it as a

 22       practice, but it hasn't been in a rule.

 23            MR. DEAN:  Duly noted.

 24            MS. PAGE:  I'll get back to you.

 25            MS. CHRISTENSEN:  Okay.  And, you know, if
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 01       you have it somewhere in the Administrative

 02       Procedures that the Commission is using, I would

 03       love to take a look at that too, but that was

 04       really my concern.  I'm not here to step out the

 05       municipals and, you know, the routine functioning

 06       of the Commission, but I want to make sure that

 07       that was being observed.

 08            MR. DEAN:  This is Jim Dean.  Order Number

 09       16784.

 10            MS. CHRISTENSEN:  Order, I'm sorry, one --

 11            MR. DEAN:  16784.

 12            MS. CHRISTENSEN:  Okay.

 13            MR. DEAN:  1986.

 14            MS. CHRISTENSEN:  All right.  We'll take a

 15       look at that.

 16            MS. PAGE:  Any other comments?

 17            MR. BRYANT:  Yes.  I think that Daniel is

 18       going to handle a couple of additional questions

 19       and comments that we have.

 20            MR. O'HAGAN:  Yeah.

 21            MR. BRYANT:  We're referring to the second

 22       draft of your proposed rule changes.  Is that

 23       correct, Dan?

 24            MR. O'HAGAN:  Yes.  This is Dan O'Hagan.  I'm

 25       also with FMPA.  And I'm on -- I'll use the sheet
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 01       that you're looking at.  This is 25-9.053.  And we

 02       had -- really we just have two suggestions and, as

 03       Fred said, one minor nit.  I'll start with what we

 04       think is probably the most important.

 05            It's been our understanding, and I think --

 06       we've spoken with Staff, and I believe it's

 07       Staff's understanding too, so this is partially a

 08       question of Staff -- that if a rate structure

 09       change is filed by a municipal or a cooperative,

 10       that if there was a disagreement over that rate

 11       structure, over whether it met the criteria, and

 12       it went to, let's say, a Commission hearing, that

 13       the rates could still go into effect pending the

 14       outcome of the hearing, meaning that the

 15       Commission didn't have file and suspend authority

 16       over a municipality or a cooperative.

 17            And on top of that, we were always under the

 18       understanding that they don't have refund

 19       jurisdiction as well, meaning they could order the

 20       municipalities to issue a refund.  So our

 21       suggestion was to add that in to the end of

 22       Section (2) to kind of -- it became a little

 23       ambiguous in this because it talked about the

 24       30-day ahead of time filing and then it talked

 25       about the process for filing and then the process
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 01       for the Commission disputing it.  But it didn't

 02       really make it clear that the utility could still

 03       put their rates into effect pending the outcome.

 04            So we thought we would add language to the

 05       end of line 18 of Subsection (2) that would read:

 06       Regardless of Staff's determination or the

 07       initiation of appropriate proceedings by the

 08       Commission to consider the rate structure, a

 09       utility's proposed rate structure may go into

 10       effect as provided for in the utility's filing.

 11            And we can provide that to you as well so you

 12       don't have to write it all down.

 13            MS. PAGE:  Yeah, if you would provide us with

 14       that.

 15            MR. BRYANT:  And, thus, the obvious outcome

 16       would be if the Commission later determined by

 17       order that we had to make changes, we would then

 18       at that point comply and make those changes.

 19            MR. O'HAGAN:  And the second suggestion we

 20       had was in Subsection (2) again, it provided that

 21       if there was a disagreement with Staff's

 22       determination that the utility would request the

 23       Commission to consider the proposed rate

 24       structure.

 25            We would suggest that it would probably be

�0019

 01       more appropriate for the utility -- I'm sorry --

 02       for the Commission Staff to make that request of

 03       the Commission.  So we would suggest striking in

 04       line 17 "and requesting" and just ending that

 05       sentence with a period and then inserting "if the

 06       utility disagrees with Staff's determination,

 07       Staff may request the Commission to consider the

 08       proposed rate structure."

 09            MR. BRYANT:  We're a little confused on

 10       process, I guess really is what we're saying here.

 11       In the past, there's been only two or three

 12       occasions that I can recall over the last

 13       thirty-some years where a municipal has made a

 14       filing, the Staff suggested changes, and then the

 15       way the rules were working then we said we didn't

 16       agree with Staff comments.  Those situations then

 17       the Staff went to the Commission and opened up a

 18       docket.

 19            So our language is intended -- it may not be

 20       perfect, it may not be needed -- to continue that

 21       type of process.  So we're a little confused on

 22       that, maybe some explanation on that would be

 23       helpful.

 24            MR. DEAN:  Yes.  Let me respond.  This is Jim

 25       Dean, Commission Staff.  I think what we envision
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 01       happening, as the rule was currently constructed,

 02       is you have a choice, you can either accept our

 03       determination that it's inconsistent and then

 04       refile one that's consistent.

 05            MR. BRYANT:  Or at least file another one?

 06            MR. DEAN:  At least file --

 07            MR. BRYANT:  I mean, this may take a couple

 08       of iterations?

 09            MR. DEAN:  It may take a couple of

 10       iterations.  And that's kind of what happens now.

 11            MR. BRYANT:  Yes.

 12            MR. DEAN:  Sometimes like on a miscellaneous

 13       service charge, we'll ask for some documentation

 14       or something.  And you provide the documentation,

 15       Staff will administratively approve it.

 16            So what we kind of thought the process would

 17       be is if you disagree with Staff's determination

 18       that it was inconsistent, you would have the

 19       burden of saying, well, I'm going to take it to

 20       the Commission or you could accept and file

 21       another one to get it right.

 22            So I don't have a problem, I don't think,

 23       with Staff procedurally opening the docket, saying

 24       we are in disagreement with the utility, we

 25       request a docket be open.  That's a procedure
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 01       issue.  So let us look at the language of it.

 02            MR. BRYANT:  Okay.

 03            MR. DEAN:  It wasn't to shift the burden to

 04       you, it was to give you the opportunity to go to

 05       the next level of review if you were dissatisfied

 06       with Staff's determination.

 07            MR. BRYANT:  I understand.  I appreciate

 08       that.  I think we would prefer our way, but I want

 09       to hear back from you all.  We don't want to

 10       change to go to the Commission to ultimately be

 11       the --

 12            MR. DEAN:  Absolutely not.

 13            MR. BRYANT:  -- the decision maker.  That is

 14       not our intent at all.

 15            MR. DEAN:  No, absolutely.  It's truly who is

 16       going to open the docket and say we've got a

 17       dispute.

 18            MR. BRYANT:  Yes.

 19            MR. DEAN:  You filed a letter saying we

 20       disagree with Staff's determination, I think we

 21       can work this out.

 22            MR. BRYANT:  We're not -- we don't like being

 23       in the position and saying to the Commission that

 24       we have a dispute.

 25            MR. DEAN:  You would rather us take that to
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 01       them, okay.

 02            MR. BRYANT:  Well, you understand we're a

 03       municipality.

 04            MR. DEAN:  I understand.  Let us look at

 05       that.

 06            MR. BRYANT:  Okay.

 07            MS. CHRISTENSEN:  Can I ask for clarification

 08       on the first suggestive language you all said?

 09       Was that subject to a refund or not subject to

 10       refund when you put your terms into effect pending

 11       the outcome?

 12            MR. O'HAGAN:  I think it would be subject to

 13       a refund at the decision of the municipality or

 14       electric cooperative, meaning that the Commission

 15       doesn't have the jurisdiction to order a refund.

 16            MS. CHRISTENSEN:  Okay.

 17            MR. O'HAGAN:  And then I just have one very

 18       minor nit.  This is 25-9.052, line two of that

 19       page, Subsection (1).  Just to be consistent with

 20       the rest of the rule in line two there, we would

 21       suggest adding the word "clerk, file with the

 22       Commission Clerk documentation," so inserting the

 23       word "clerk" there.  If you see like, for example,

 24       on line five, it says, "with the Commission

 25       Clerk," on line seven "Commission Clerk."  That
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 01       would be to be consistent.

 02            MR. DEAN:  Yes.  Good catch.

 03            MS. PAGE:  Are there any other comments?

 04            MR. KNOWLES:  Yeah, just something minor in

 05       25-9.053 in Paragraph (2) again.  The way I read

 06       this, it appears that in the case of (a) or (b),

 07       the "receipt of Staff notification" basically --

 08       and it could be notification that they approve or

 09       notification that Staff disapproves -- that that

 10       following sentence applies to both.  It reads that

 11       way to me, and I don't think that was the intent,

 12       your intent.

 13            MR. DEAN:  This is Jim Dean, Staff.  So on

 14       line 15 if it said, "Upon receipt of Staff's

 15       notification of inconsistency"?

 16            MR. KNOWLES:  Yes.

 17            MR. DEAN:  Something like that to clarify?

 18            MR. KNOWLES:  Yes.

 19            MR. DEAN:  Duly noted.

 20            MS. PAGE:  Any other comments?

 21            MR. BRYANT:  Let me just say, if I could, it

 22       appears we may be close to closure on this.  Some

 23       might say I'm the grandfather of this process,

 24       maybe I am, but I want to compliment Staff.  Very

 25       seldom if we had problems with this process, Staff
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 01       has always been extraordinary cooperative in

 02       working with us, recognizing we have municipal

 03       utilities that range in smallness from Blountstown

 04       to very large, to JEA.  Obviously some have more

 05       sophistication than others of our municipal

 06       clients.  But we all appreciate Staff's efforts to

 07       help all of us in this process, and we continue to

 08       commit and pledge to this Staff that with these

 09       changes we will continue that process with the

 10       Staff and the Commission.  We want to do it right.

 11            MS. PAGE:  Thank you.

 12            MR. DEAN:  Yeah, thank you for those

 13       comments.  Jim Dean of Staff.

 14            We also recognize the size differences and

 15       the technical sophistication.  And Elisabeth and

 16       Don and other Staff members go out of their way to

 17       facilitate the proper filing of these tariffs,

 18       talk to your folks, try to avoid the expense to

 19       elevate it to the Commission's level of the

 20       process of litigation.  We will continue also to

 21       work with the municipals and the cooperatives to

 22       facilitate filing these tariffs and getting them

 23       approved.

 24            MS. PAGE:  We anticipate that the transcript

 25       of this workshop will be available by June the
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 01       16th.  If anyone would like to submit

 02       post-workshop comments, we would like to receive

 03       those comments by Friday, June 26th.

 04            As part of this rule making, Staff will

 05       prepare a statement of estimated regulatory costs

 06       consistent with Sections 120.54(3)(b) and

 07       120.541(2), Florida Statutes.

 08            As part of your comments, we would appreciate

 09       any input you may have on whether or not you

 10       anticipate that the suggested rule amendments

 11       would be likely to directly or indirectly increase

 12       regulatory costs in excess of $200,000 in the

 13       aggregate in Florida within one year after the

 14       rule's implementation.

 15            Staff would also appreciate any input you may

 16       have as to whether you believe that these rules

 17       are likely to have an adverse impact on any of the

 18       matters listed in Section 120.541(2), Florida

 19       Statutes.

 20            Any questions?

 21            (No response.)

 22            MS. PAGE:  In that case, thank you for your

 23       participation, and this Staff workshop is

 24       adjourned.

 25            MR. DEAN:  Thank you all for attending and
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 01       participating.

 02            (Whereupon, proceedings were concluded at

 03       2:00 p.m.)
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