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PLE. ... S£ TAKE NOTICE that the Official ComminuofUnsccured Cr<diton (the 

"'Committee .. or ''Plaintiff") of the above-captioned debtors and debtors in posse5Sion. Vi"aro 

Co!J>Oration ("Vh•aro"), STi Prtpaid, LLC (''STi Prepaid"), Kate Distribution, Inc. ("'Kaze "), STi 

Telecom, Inc., lNW Coi)>Oration, STi CC I LLC, and STi CC 2 LLC (collectively, the 

"Dcbton'), and the Dcbton, th!OU$)> their respcetivc undenigned counsel, have filed a joint 

motion (!he "Settlement Motion') for an older (the "Older Approving Settlement"), annexed to 

the Settlement Motion as Exhibit b, under Rule 9019 of the Federal Rules ofBankrupu:y 

Procedures (the "Bankruptcy Rule(s)"), opproving the Settlement Agroetncnt (the "Scttletncnt 

Agreement"), annexed to the Settlement Motion as Exhibit A, which provides a global settlement 

between the Comminee and the Dcftndanu of Advef$M)' Prooceding No. I 5.()1124 (MG) (the 

''D&O Action"), Advcrwy Proceeding No. I$.() 1125 (MG) (the "Pn:fer<nee Action"), and of all 

dis.putes concerning the claims tc:.hcduled or 3$$Cl'\ed by or on behalf of the Oebton~ insiders 

a,gainSt these esutes. 

PLEASE TAKE FURTHER NOTICE that a bwing to consider the Scttletnent Motion 

will be held befon: the Honorable Martin Glenn, United Sta~ts Bankruptcy Judge for the 

Selllhem Di!triel of New Yorlc u the United States Banltruptey Court, Alexander Hamilton 

Custom Houae, One Bowling Green. Cout1ro0m SOl. NewYorlc. NY 10004. oo Janwy 27, 

2016 at 10:00 a.m. 

PLEASE TAKE FURTHER NOTICE that objections, if any, to the Settlement Motion 

a.nd the proposed Order Approving Sc:ttlement Agreement must be in writing, must conform to 

the Bankruptcy R.lles and the !.oeal R>lles of the Bankruptcy Cowt for the Southern Di$lriel of 

New York, must set fonh the navne of the objecting party, mu-Sl sw.e with particularity the basis 

--·-----·--- -- · -- -·- ----------- - -- ------- - - ---------- - - -- ---- ------------- -r-- - - -- -------------- ----- -------- ---- - ------- -- ------- ---- -------- - - - --- --· 

for !he objection and the specific grounds therefor, and must be tiled "ith the C1erl< of the 

Bankruptcy Court (with a courtesy copy delivered to Judge Glenn's ChambetS) and served upon 

(a) counsc1to the Plaintitr,Atcm fox LLP, 1675 Broadway, New York, New Yorl< 10019 (Ann: 

George P. Angelicb, Esq.): (b) counsel for the Debtors, Coten O'Connor, 277 Parle Avenue, New 

Vorl<, NY 10172 (Allll.: frederick E. Sc.lunidt, Jr., Esq.): (c)oounseltothe Dcfendanu, Taner 

Krinsky & Drogin LLP. 13$0 Broadway, lith Floot, New York, New York 10018 (Attn Roeoo 

A. Cavalittt, Esq.); (d) the Office of the United States TIU.Slee, 201 Varick Str<e~ Room 1006, 

New Yorlc, NY 10014 (Allll: Andy Velez. Rivera. Esq.): and (e) all parties w~obave timely filed 

n:quem for notice under R.ile 2002 of the Bankruptcy Rules, so 3$to be filed and actuAlly 

received not lazer than JMua.ry 20. 2016 at 4:00p.m. 

PLEASE T A.KE FURTJ:l.ERNOTICE that if no objections to the Settlement Motion 

are timely filed, ser\'ed and roeei"ed in aocordmce with this Notice. the Bankruptc)' Court may 

grant the relief requested i.n the Settlement Motion and enter the propo$0CI Order Appn:Jving 

Settlement Agreement ,,,thout funher notice orhean.ng 

[Remainder of page intentionally left blank.} 
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Chapter II 

CueNo l2-I3810(MG) 

(lOLOtly~) 

Ad~l Proceecfing No. 15-01124 
(MOl 

Admwy l'!oceeclu!g So. IS.Oli2S 
(MG) 

JOINT MOll ON FOR APPROVAL OF TH£ S£'1TL£M£'/>.'T ACRE£ML'IT 
UNJ)ER RULE 9019 OF THE FEDERAL RULES Of Bt\t)J(RUPTCY PROCEDVRE 
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' ' ' ' 

d<bcoro aDd debtol1 Ill --VI' .... Carpo,._ \ViVIlO 1. STi Preplld, u..c ('"STi 

Prepaid"), 1:= Disml>uuoo, IDe ("KNe"), STi Teloeom, Ine., Th"W Corponboa, ST1 CC I 

LLC, md STi CC 2 LLC (ooll«1i,'<ly,lhe "Oeblo11" or, ~Dt~etller ,..;u, lhe Commiru:e,lhe 

"Mo,•aniJ"),md lhe Oeboo11,1h""'ib !heir 1t$pee1ivo UlldenignedCOUllscl, he~by file 1join1 

motion (the ''Settlement Morioo'), u ouppotUd by (i) Deellllrioo of William K. Lenhart In 

Support of Joint Motion for Approval oflhe Sealement,4.~emen\ Under Rule 9019 oflhe 

Federol Rules of Blllkrup<oy Proecd\IJ't md (i1) DeclMatioo of Philip Glllld In Support of lo1n1 

Moooo for Approval of the Sealement ...,,..,..,. UcderRule 9019oflhc Federol Rules of 

Baolm!pccy Proecdut<, wlllc:h 110 beuoa filed -po1111<011Sly ,.,th the Sealcmcnt Mo-. 

UDder Rule 9019 of the Feclerol Rulu of Blllkru~ P1oc:eduz< for an order (the "Order 

Appro>'llljl Sealcmcnt Aat<emeoti. ~M<Xed bercoo as Exlu'bn B, 11'1""''111& the aenlemml 

aa=mem IIM<Xed bereiO u Exlubit A (the "Sealemeot ~emmt"), "ilicb proVId« l&lobal 

aenlcmrnt ....,_...,.the Commiru:e md lhe Oeftndacu' of Mve!W)• Proc:codina No. 15.01124 

{MG) (lhe "D&O ,4.e1ion"), Adverary Proeeeding No. 15.01125 (MG) (lhe ''P,.fcrmc:e 

,4.e1ion"), and of all disputeoeoncemina tho <!aims sclleduled or assencd byoron behalfoflhe 

Oeblo11' insiderJ against theiC CS\Il&J. 

·~tcl::liDa-~~ ........ -'felbt~a.s:nl:led106aal8tbt~ -'Tbo""""Ddaodouu"..tincok"'lYIO (I} Iho.Wmlao:sio<ht~O-~DooO... ... M Do ... 
GIIUOrlcp("'DcaO... .. -~ a... .. Do ... Ooruflorco('Tiom").-X ~("MqAoa"). Robon 
K. Locy("'!Aoy"). V""'E. JtoblotCootllo~ood P-s.lmosAmlo-(GK"'bcDAODo-.") 
..S (a) U..dd-. iD the Prof.,_ A._ ....ely Mol<old Com, S.A. oSc C. V ("'Mir<old"). O!po&zac100 
Ra@lleop$.A deC V DII:I•U..OOCoo""Mod>IS.A deC V t"Jmfi<o").oodfl'osmolmaMtlcma!U.C 
(d><"Prd'......,.ll<Caldoou") 

--------- ---------------- --- --- ----------- --- ------------------------- ---- -r---- -------------------------- --- --- --------------------------------------· 

L PRELI\IINARX WU:\fEST 

The Movanu respec:tfvlly subrnlllhallhc Sealernellt A-mt, ,.-!llc:h IS the 

product of C'CWISive aenlerneot discwnoru and bard worl<, falb wcllabo>·elhc lowest pomtm 

the ronae of,.uonableiiCS$, is in the best inte,.,.. of the Oebto11' estates, and $hould be 

approved On Oetober 20, 2015, lhe Comminoe, the DebtOI1 and lhe DefenclaniJ c:ooductOd a 

med11l1on before the Honorable Raben D. Drain of the U.S. llackNptey Court for the Southern 

Distnct ofNe~ Yorlc (the "Medilltioc"). The Commute< and the Defendants e&c:h submi11td 

coaJideollll mcdi.cloo JWemeOIJ to Judge 1>ral.n ldllnl forth lhc~r relp<Cih'C posi1ioo$ 

,.pnboalhc clt!puud ,,.,,.,and sugg......,. oo readl••a 1 aJal>al aenlemeoL 

d.a>' ""h terms thai •= l!l!>fO''<d b) Jqe 1>ral.n llld memon1bud mlhc Senlemem 

Aareemenl auaobed u Exlu"bn A bere10. The Sealemeot Aareem<nt pfOVldes, arno"i other 

duftil, for. 

pa)ment w the Debwrs of$4,03S,OOO, 

¥o"'aiverofSI57.791.30 in adminirtrauve cxpcnseci&Jms; 

rtclass.ific:arion of SS.855 00 in aclmtnlltrltiVC expense CllimS to general 

1<clucuon of S2,~31 .00 Ul pnonty unteeur<d clalmo, md 

,.-a,-.r and release by the Oefoodacu oflhc1r pet>! unsecured o:Wms against 

the Oebto11 md the Deblon' ,,.... ,.1111 1 fiu 1111011111 of"""' S 13 mill-'. 

t ~'O<bc~~ RobmK.IAcy Wlllltfta..UO..'td acamJ UMeelndc.lawmtbe 
IIIIOIIM ofSI96,l$600 ltld a:n.UO•'Cd pnon~y ...:lftd ele.ub m lbe a.mouar orsa.1'94 oo VittorE. Robles 
Conthl thaU bl;\'e c&Uowed 1~\'c ~dew orSI0,614 '1611'ld Ill &l1o'¥1"ld &~ UCt«uted ekuzl 
in the amowot SS,US.OO The allowed dautno!Metii'S l.My Uld RobJct.,.. out of0cll' mpetb\"¢ 
cmp~mcnr .. ~ "''lth the Dd!&cm. 
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3. 

and their crodnon = sublunbll The $4,035,000 aenlemeat payment, combllled "1th die 

Defmdlllll' waiver of clainu, "tU provide !1\ne estates ,..;u, Sll1!ieient funds ,.,th "hlc:h 00 

propose acon.fi.nnablc plan which should aliO\\' for a distribution to unscc;ured crcditon.• 

4. The benefliJ provided by the proposed settlement substantially outweiah lhe costl 

and litiprioo risks the Commiuee would have oo face ic pursuins the D&O ,>.e1ion and the 

Preftrc:ru:e Ac:rioo ~·the Oefcndanu. Muyofthc OeftndllltJ are fort1gn n111oaaloloea1ed 

"' Mnico and would thus rcqum thai seMee of proeess be effi:CIUII<d UD<Ier the Haa.c 

Coo>-.lltioo. Onoe oen'<d """the complaun ll1 the D&o Ae1ioo (the "0&0 CompWnt"),lhc 

Defeodams in the D&0 ACIIOII,.ou.ld bkcl) (u they b&\'C ~ed 10 do) file I mobOCI 00 

dumw the D&O Complaun. Assumuoa the Commtru:e o,-.rcame the Defendants' "'"""" oo 

dismiu.lhc Commiru:e would be t'loood "'lh the prospect of signilieant docwneot diiOCWery u.d 

d.epositiom of parties end non-patties IOCiled ill Mexico. II Jeast some of¥>-hom would require 

that lbc discove-ry demands be served in accordance w11h the Hague Con,·eouoa. Each lti&O of 

this prooe" iJ lilcelyw be heavily liti&&led, sivenlhat die DefendantJ'Ieaol c:ostsart covered by 

a SIO million D&O iosuracc:e poliey 

the substmnal risk lhallhc Commnue would - clifficuhy iD oollecbDI oo 10) Judpenl 

' The:~ of eyd.iJrribubons 10 scncnJ UDIOCwod cndl-.n Wider • pte •iU dcpald 11p011 b !al UIIOW'It 
ofaDowed Jcacral ~dum~ u4 .U.. ftc'IIDn M .,.,\11 be~ tuDy ~ m •JOIDI plaao(bqwdiuo• ... """"""" .......... 
~ Tht D.tO PoBclts are "'VV~"' pobela tO that e''a')' dollar paid lO dw D&O Dd~ and tbeu co!Wd ror 
J»)'mccto(lepl fCC* and~ iocun'fd ltl eonuctioo ..,,!h lhc 1)4.0 Ac:boD ru!UC« cbe IJJIOiiA' oreo\•mc.e 
a''al.l&bk foT~ of1hc:c1~a»UICI'\td *i*WtiM o.t.O Dcf~ tn lhe 04.0 ACbOn. 



policy represents the most likely source of scttlemenl funds. Given thi1 fact, the proposed 

$4,035,000 sea1e:ment payment repn:senu- without taking into account defense, COstS - at least 

40%' of the tow amount of money tlw the Committee could safely e<pca to recover should it 

wioattrial. 

6. The Comminee and the Debtors respectfully submit that the proposed Senlement 

Agreement is fair and equitable~ in the best inte~st of these Debtors' estates and their ereditors., 

and does not fall below the lowest point in the range of reasonableness, and therefore 

n:spoctfully n:quest that the Court enter the proposed Order Approving the Settlement 

Agn:ement under Banknlptcy Rule 90!9. 

U. Jl!RISD!CT!ON AND VENUE 

7. This Court bas jurisdiction over th1s Senlcment Motion under 2& U.S.C. ff !57 

and 1334{b) because the elaims asscnod io the 0&0 Actioo 3M Preference Action arose in the 

Debtcrs' Chapter II Cases (defined below). This proceeding is a "coro proceeding" ,.;thin the 

meaning of2& U.S.C. ~ 157(b)(2)(A). Venue is proper in this Judicial Distrio:t under 28 U.S.C. 

§f 1408 and 1409 because the Debtors' Olapttr II Cases are being administered io this Court. 

&. The bases for the relief requested in this Stttlttnem Motion arc section lOS(a) of 

title II of the United Strues Code (the "&nlcruptcy Code'), Bankruptcy Rule 9019, and the 

Standing Stipulation and Order thai. authorizes the Committee to have the .. sole and exclusive 

right and standing to assert, prosecute, and settle, by litig.aDon or otherwise. as ao independent 

n:presc:ntath-e of the Debtors' estate1and (or the benefit of the Debtors' estatts and their 

creditors" the Adversary ProceedUigs. (S.• Standing Stipulation and Order [B:>.nkr. CSIC No. 12-

13&10, ECF No. 5S2) at' 1.) 

' 4<M it S4 million of the SIO rnillicn\ ~ potiey. 

. . 

Ul. BACKGROUND 

9. The Background staion contains allegations that lhe Defendants dispute and 

therefore many oftbe oontentiom herein would be tbc subject of trial in the abJence of a 

mediated rl'solutioo_ The Defendants exprouly di$pute eaob and evory allegatioo oont.ained in 

tbe Complaints and do not aaree "ith many of the statements or characterization$ below. In fact, 

oenain named Defendants. namely Victor Robles Concb.a and Pedro Salinas Arrambide, have 

disputed that the)' were ever on the board ofdirectol"$ of the Debtors. However, eounsc:l for the 

Defendants (on bebalf of the Defendants and the 0&0 insurance carriers) bas been involved in 

the dr.lfting of this motion and bas been permitted to ~ thi.s monon to an exceptional degn:e. 

AI such, then: should be no dispute about the contents of this motion. This tllo:t should be taken 

into account io evaluating any objection to this Motioo by the DefendantS or the D&Oc.arriers. 

A. The 0&0 Action 

10. Don Gustavo iJ the Cbninnanoftheiloanl ofDireo:tors ofVivaro. He iJ also the 

indirect 1000.4 O"Aner of Marcatel. a MeJdcan tdecommWli~;ations corporation that provides voice 

and dam services primarily in Mexico. The D&O Complaint alleges that in 20)0, prompted by a 

desiro to increase U.S. eall traffiotc Marcatel's networks, Don Gustavo began l!<lquiring 

financially disuesscd U.S. international prepaid calling card eomp3ni~ because they were a 

ready source of caU traffic for Ma.rtatel. 

ll. Vivaro was the first of the calling card companies aoquired by Doo Gustavo iD 

June 2010. Vivaro produced, marketed, and sold prepaid international calling cards for 

consumer cnd·users., primarily in tbe Hispanic QOmmunity. Vivaro was acq\lin:d through one of 

Don Gustavo's U.S. holding companies, Prog.tess. Progress pun::l».sed Vivaro, \\'hich is lhe 

holding company of on operating company, Epana Ncrworks LLC nlk/a STi Teleoom, me. 

("Epana'~, from Sienna Limited Panncrship Ul, LP ("Sienna') for approximately SI0.67 million, 
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plus a promise to pay 30% of the appraised valuation ofUn.idos. another company acquired in 

the transaction. Prog~S$ financed the acquisition by borrowing the money from Sienna., 

plecl,g.ing a1J its bank accounts as colhueraJ on a note.' Upon infonnation and belief, neither Don 

Gustavo nor Man:atc:l paid any money to acq\li.re Vivaro and Epana, 

12. In October 2010, Vivaro l!<lquirod the second international propaid colling card 

company, STi Pn:paid, from Leucadia National Corporation ("Leucadia') for $20 million. To 

finance the l!<lqUisition. the D&O Complaint alleges that Don Gusuvo caused the allegedly 

in$Oivcnt Vivaro to pay S600,000 in c:a.sb to Leucadia and to borrow &om Leucadia the 

remaining $19.4 million of the $20 million purchase prioc (the ''Leucadia Note"~ o.nd obligated 

STi Prepaid to be the guarantor of the Leucadia NOte. 

13. The repa)tntnt of the Leucadia Note was basedoo what lhe Comm.ittee believes 

was an aggressive 26·montb schedule, which required Vh·aro to make an initial payment of 

$600,000 in Oetober2010, followed by monthlypo)mtnts of$400,000 from Novtmber ZO!Oto 

Martll 20 11 ; $600,000 from April 2011 tc Septtmber2011 ; $800,000 from October 2011 to 

March 2012; and Sl million from April 2012 tc December 2012. 

14. When Progress purchased Vivaro and Epana, the Comminee bas alleged that sutll 

companies were insoh·ent and experienced decreasing revenues, but were still operational, 

servicing customers aod paying their bills. Similarly, according to lhe Commiuec, when Vivaro 

acquired STi Prepaid, bolh Vivaro and STi Prepajd were. insolvent As with the acquisition of 

ViY3tO and Epana. the 0&0 Complaint alleges that neither Don Gustavo nor Mareatel paid any 

money to acquire STi Prepaid. Moreover. there are disputed questions as to the level or lack of 

due diligence conducted in connection Y.ith the aoqwsition. 

AFIXK:Sfllm901.l 

. . . . . . . . . . . 15. FoUowing the l!<lqui.sition, the D&O Complaint alleges that Vivaro bad limited to 

no ability to service or repay the Leucadia Note. Within just a few months after Vivaro acquired 

STi Prepajd. it is also alleged chat Vivaro wu unable to keep up \\ith the original repa)ment 

schedule under the Leucadia. Note. 

16. M a result of the acquisitions, the Complaint alleges lhat Ooa Gustavo owned 

(through their paron~ l'rogrcSI) and contrOlled the Debtors by inslalling cenain direo:ton and 

officers. STi PrepaJ.d wasmadeasubs1diaryofVivaro. Epana•s ns.me was changed toSTI 

Telecom. Inc. and its busioc5s was mc'ied with STi Pr.:paid's businen. 

17. By 20 II, Vivaro and its subsidiaries (eollectively, the "Company'1 was 

coosiderod one of the lllll!est providers in the mtemational prepaid calling card rruulto:t. The 

Company. however, ~rd.ing to the D&O Complaint. w!U insolvent, with liabilities exceeding 

assets by almOSt S40 million. 

18. Facing a default under the Leucadia Note, the D&O Complaint aJieg.es Don 

Gusta\'0 and the other 0&0 Defendants caused Y1varo to enter lnto multiple amendments to the 

rcpa.ym~t sched\lle with LeuC3dia, culminating with the fina1 amendment requiting a S7 million 

lump sum pa)toent tlw drained Vivaro ofliquidil)' and much needed operating cash .. 

19. To raise: the $7 milljon payment. the Committee has al!eatd that Vi\'aro auctioned 

off its most valuable receivables on The Receivable! E.xeh.ange (the "'lX£1. 'The Comminee 

bas alleged tlw the decision of Don Gustavo and the other 0&0 Defendants tc IWction of!' 

Vivaro•s valuable receivables on the TRE to satisfy the Ltueadi.l Note left the Company starVed 

for working ea,pital. 

20. At the end. Vhwo and STi Prtpaid were. only able to repay $11 .8 million of the. 

$19.4 mimon originally owed under the Leucadia Note, with the rest of the debt retired by 



Leu cad>&. 1t a llJ<scd 11w 111e sazafao:tiaD of w Leueada Noet lllm'Od 0ao Go.w.'O"' ruam 
-of die CompoDy ood U> cooduct bwuless "'111>. aDd mal« poymeuUU>, ~Ureal< I !Ortbo 

purc;base of call tnlll\lla, lherc:by iDcreasu>g Mar<:otd's rc:veoues ood call ualli<:, but fiutbtr 

euettbalinS the CompoDy's deepeuins iftsolveney and lcadina U> the CompoDy's baolauptcy 

fihns. 

21. As a rc:sult of the D&O DefendaniS' allesed desirotO keep the Company 

operatina as Msrc:aul ·, "captive" customer, by Sep~ember 2012, the Committee alleses that 

Viv110 found iuelhilh S93 millioo io t<Jcal Ulbtbbes and ooly $47 nullioo io assets (~y SO% 

tp>lllt the 0&0 Del'a>dmls by A-20 14 UoabletO CODJtDsually moh-ethe<Wms_.., 

the D&O Defendanu "'thou' libgotjocl, !be Conuntaoe commeuoed the D&O Aaioa b) 6hna a 

ODIIIplllntOI> July 10, 2015. 

23 Uod<r tho oomploim, !he ConunitU>e soujlll U> roco•-er darn>i<s io an amount U> 

be detcnnined at trlal but in no event less lhan $25 mtlllon for miSmanagement Md self-dealing 

in violation of tho 6duci&l)' duties of due • .,., loyalty, and good faith that the D&O Defendanu 

ov.cd co 1hc Dcbcon and their creditors. as well u daaaliO\\'atiCC of the cla.1.nu as.sened by the. 

D&O DefendaniS&p~DSIIhese eswts [Banltr. CaseNo 12·13110, ECFNo.762]. 

24 In the D&O Aaioo. the Comm•aoe -&Itt U> r«<\'er damaaes sulferc:d as a result 

of die D&O Defa>dmls' all<sed bread~ offiduaat)· clw<t.~~~<luclutt Sill nullioa m ~mems 

under the !.acadia Noet, as .. ..u as the DebcoB' doepeiWII msoh-ency ood subsw>lial .,.,.... 

m the DtbU>r>' liabilities "bile uoderthe D&O Deftn4ao1S' maoaaemem. 

APUOCSJit?'mOil 

0 

25. Oo Allgwt 12,2015, after the paroes oareed U> media the D&O Aaloo,lbe 

Cowleot<rc:d ao order JOI'miiDII m-pn>eedwn aod appoinnns the Honorable R*tt D 

lminasthemedialormtheD&OAetion(Adv PJO No. IS.01124, ECFNo. IO) 

26. Vi\'11'0 bas two D&O ioau,..ee poli01es. one issued throu&h Hixox buu'*"ee 

Comp311y ("Hiscox1, "ilb SS mtlhon in u.dttional D&O eovef18c, and anO<her exoess pohty 

thnl'olgb Swe Nl!ionallnsuranee Com pony alk/a ToNs ("Torus') wilb an additional SS million 

ill tmditional 0&0 Covefi&C (lbe "D&O Policies").' ~claims rc:potling period under the 

D&O PoUeies was ext<nd<d lbrou&h IUDC II, 2015 

21. ~ 0&0 Pohaes .,. "wuma" po6cies so dw <''ttY dollar plld "' the D.tO 

Defendanu aDd dleirCOWIICI for po)mtnt ofkpl ft<s aod e_.., ioeuned ~~~- "'th 

&p~nst the D&O Defea<Wlu 1D the D&0 A.,.. Thus far, $250,000 bas beat au.thonud.., 1D 

iot<rim basts, and·~ m!Otmononandbehef, ,..., or will bepoidiOCOIIliS<I for the D&O 

Defendants under dle Coun'stolcnm order a.namng the 0&0 DeftndanlS' Motion for Pt.)1'nen1 

[Adv. Pro. No. 15.01124, ECf'No. 18], n:dueioa the t<Jcal amouot ofeove,...eavailablc under 

the D&O Policies U> S9,7SO,OOO.t 

28 All aJJesed prc:·blllkruplty mismanaaement acu by Don Guslavo and tho olher 

D.tO Defendants. as diaeusacd abo\•e and as eoo1<ndecl ill !he complaint filed io the D.tO 

• The o.tO AeticroahoNC~a ~oftlltt'M) Da.O .a~~n:~~CCc.nm as~dd'eodet& SIDCC: Gilt 61q of 
1fle~lal!31. ~ncr. lhlc:OIC IDIS TONI bl\'tec:...,1ed&ed dw~ clai:ft for C'.Of'U'llt! ada' 6a ,...ntvc 
o.t:O pcaboes""' tl.tll~ fik4 AJ • ~ 0. Coaulee acreed ~dismiss tbt D&O t11t1"1m toCI tb» atbOa 
... ~tb:afl":i~ 
' The: Co~ 11.trucd U..S ~9110Nl • 1bc D.O Oc:fendaml•'ill sed:~ ddCNC oo•w:.ctcr Ow~ 
Potk!es m a (mal onSa-to be (:.Onsad.cred ... the .me bea'mC dll! IS kbtdukd Oc:l (bjj ~\ Modoll. 

I 
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....,.1\'ed 11mely DObet of the dllms made b) the Conunaaoe ~ D&O UliUr<l1 abo aarc:ed 10 

parDet]>llle m tho medWtoc befo,. theliooo111ble Roben D Dram. 

B. Tht Prtftttnce Attion 

29. As was pro•iously explained, by December 2011, the Comp311y was having 

trouble payi.ng its vendors. and man)' carrien "ere Rfiltans to extend credit to Vivaro, A1 the 

aame ume, tt is alleged that ~at<l began offetina to cony ellll t..rtie th10ugb Matcatel's 

30 ~ ConuniU<e llJ<scd thal ~lattat<l's proY&s- ofociV10C1"' the Compao) 

1<1\·ed "' beuefit Dao Gusla\'0 aod the entitles be owocd aDd eonoolled. l!ldudmg ~la=ld 

Spealitall) , "'"""- )utbefore the PetibOD DIU (dtfiDed bem), the Debtors made 

prc:fereouai!IIMfer> io the tDtalamoum of no less than SSO.S """''"'"'the follov.'ll\8 throe 

ODIIIpaDtes owned aod eonttolled by Don Gusla•·o. (a) S40.S 17,421 5S U> Matealtl; 

(b) $2,206,997.16 to Orsaruw:ion R>dio Beep S.A de C.V nlkla Uru6ea Cootact Media S.A. 

de C.V ("Unifiea"), and (<) $7.781,997 2310 Proarc:ss, as paroeulsrly tdentified in the eompbunt 

Md related exhibits filed in lhe Preference Act&on 

31. In connection ";tb the cl&lmttdc-nb.ficd an the Preference Actioo., the Comnun.ee 

and tho Preferc:oee Defendanl$ exehansed analy~s of the tlatmJ and application ofpot<nnal 

defenses. tneluclutt the ~ 1-.lue" and "ottluw) eour>e ofbusute,." dtfeoses under stCil<la 

s• 7(<X2) and (4) of the ~y Code. ID .. o:templ "' ddennme the Preference Del'a>dmls' 

DCI prtfC:l-eDCt exposun: 

32 In rtlpODS< 10 the Commtaoe's demaDd for the retlltn ofapproxima!<ly 

SSO. S mtlhoo to prepeatioo prefen:oual 1n111fe11 made by the DebU>r> 10 the Preferenee 

Defendants. the Prefe~ot:e Defendants, throuah tbear oowue.l, userttd multiple deftnses, 
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includina the~ •'alue" aDd "ordtlw) eovr>eofbwuless" defenses under- S47(t) of the 

33. Tahn.g wto COftllckr&tiOD the defenses of !be Preference Defendants, and an 

analysis performed by these estates" profenionalJ, the Preference Defendants* preference 

exposure wa.s not leu than $3,2 million. bllstd oo the Committee's profes.sionals' analysis The. 

Preference Defendarlts., on the other band, countered that their preferedce t)(J)Ofure wu 

approximalely $2.2 mtlhoo, ~r IP!'Iitlbon of the "new vlllue" defense. ~ Prc:ferc:nee 

DeftndanU also &IJUCd for the ~p~>hQU ... of the "Otdlll&l)' count ofbusmess" dtrtnoc U> lilflher 

reduce orebmioa:e tbo Prefe...,.. Der...dmu' ltab&bt)• The Committee's proliSAOOals 

daSjiU!ed that lbe "ottiuw) coun< of bu•llltll defeose" reduoed or elunmat<d the poetnual 

,.<0\'el)'. Howa'tr, uthe Prert .. oee Deftn4aou were: eomct m that postUOil, !bore: wowd be 

no recovery in the Prefc:rcDOC Ac:uoo. wtuJe the ~ference Defendant$ could conuouc \0 asstn 

their OVi'D significant admlrultnltlve and unsecured cl11ms a.gJJnst the estates. 

34. The Prc:fertn<e Acuon eompl•ant &p~nst tho Preference Defendanu oeeka (a) tho 

avoicl.ance attd recovery ot,·arious pre(ertnli.aJ muufers that were made by the Oebtc11 to the 

defendanu dutioa the OOt-)Ur prtfertn<e period; (b) the avoidanee aod lt<O\'el) Of VIllOUS 

eoastnlaively &audulent tn&Ufer> thal we,. made by the DebU>r."' the ~fendaniS dutma the 

rw<>-year &audultnt c:oo•'<)'IIICC penod, (c) d.asollowan~ oflbe Pref<ml<C Deftn4aou' clauns 

1&110" these eswes, aod (d) the eq•llll>le JUboedmmon aod ~ruanOD of the allcaed 

dliUDSofdefendant ~Urea!tl&p~DS< theoe tslllcs [Banltr Case~o. 12·13810, ECFNo 763) 

35, Allboush the Pn:rtr<Dtt AellOD was filed, the Commtl!« COIIIlnued 10 ba•-. 
global seuJtmenl cbsc:ussaODJ With the 04.() Defendanll and me Prtfertt~cc Defendanu who 

y,~re all reprcsented by the same: anomt)'l. 1n the meanume. and S\lbjec1 to a a.Iobal retolutaon 
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of the D&O Action, and in n:oognitioo oflhe costs and risks of litigation, !he Prtftl'tll<e Action 

was conditionally settled for a $35,000 pa~meot by lhe Prtfereoee Defendants to lheS< eswcs, 

plus a v .. 'l.ivu of all of the Preference Defendant$' claims against these «Wes with a face am.ount 

of over SJ3 million. 

3-6. The conditional settlement of the Preference Actioa against the Pref'trence 

Defendants '''&S a requiremmt of the D&.O Defendants before agreeing \0 \be mediation of the 

D&O Action. The parties !bus ag,.ed that if mediation of !he 0&0 Action was suooosst\IJ. lhe 

Committee's claims against the Preference Defendants wouJd be settled, 

37. The DefcndaotHJld ctnaio of their affiliaiCS filed claims "8ainst lhese Debtors' 

estat .. or lwlelaims scheduled in lhe Debtors • schedules of asstiS and liabilities (tDgelher, !he 

"Prepetitioo Claims"), including the following claims; 

Oaim&nt N&.mt ClAim Pr-iority OaimAmount Claim Number(s) 

Maleate! Unsecured Claim $12,306,097 Claim No. 389 

Unifica Unsecured Claim $23,311 Claim No. 386 

Unifica Unsecured Claim $450,193 Claim No. 387 

Unifiea Unsecun:d Claim $138,208 Claim No. 388 

Ousma Properties, l P. Unsecun:d Claim $27,880 Claim No. 394. as amended 
by ClAim No. S 70 

Gusma Investments,. L.P. Unsecun:d Claim $128,062 Claim No. 38S as amended 
by Claim No. 569 

Don Gustavo Unsecured CW!n $30,000 Claim No. 393 

Don Gustavo Unsecured Claim Unliquidated Claim Nos. 390 - 392, 400, 
671-67S 

Flores Uosecun:d Claim Unliquidated Claim Nos. 380- 384 and 
676-680 
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Ma:gain \ln$eeu.n:d Claim Unliquidated Claim NO$. 395 - 399 and 
743-747 

Laty \ln$eeun:d Claim Unliquidakd Claim N.,.. 429- 435 

Lacy UII.SOC\fn:dCiaim S20S,ISO Claim No. ISS 
(including Priority (including 
claim for wages) $11,725 priority) 

Laty Uo~n:d Cloiro $19,800 Claim No. 428 

38. In addition, lhe Defendants and eenaio of !heir afliUa~es assen unpaid 

administrative expense claims aaainst the DeblOIS (the "Administrative Exp<ose Claims"). 

including !he following: 

O aimant Name Claim Priority Cla.imAmount Oaim Number(s) 

Uoifica Administrative Sl02,4S3 Claim Nos. 666, 667 and 
668 

Qusma Properties, L.P. AdminiStta1i\'C $469.22 Claim No. 669 

Ousmalnvcstments, L.P. Administrative $19,998.64 Claim No. 670 

Progress Administrative 534,870.44 Claim No.665 

Robles Administrative $5,169.23 Claim Nos. 461-467 
(Umecun:d Priority Claim 
for wages), amended by 
Claim NO$. 68S- 694 

Rob! .. Administrative S4,8SS.53 Claim Nos. 454 - 460 
(Un"'cun:d Priority Claim 
for wages), amended by 
Claim Nos. 681 - 687 

Robles AdminJsuati\'e SS,8SS.OO Claim Nos. 468 - 474 
(Unsecund Priority Claim 
for wages), amended by 
Claim Nos. 69S- 701 

Robles Administrative UoJiquldatco.d Claim NO$. 314 - 320 
(Unsecun:d Claim). 
amended by CW!n Nos. 
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C. Medi,_tion Befo-re ,Judge Dr1in 

39. Pursuant to an order entered on August 14, 2015, a mediation was sehedu1ed 

[Adv. Pro. No. 15.01124, ECFNo. 4). On October 20, 201S, the parties medialed the D&O 

Action before !he Honorable Roben D. Drain (r.• Notice of Mediation. Adv Pro. No. IS-01124, 

ECF No. 101. ln attendance at the mediation wert representatives and auomcys for the Debtors, 

the Committee. the Committee's fioancial advisors, the Committee's expc.n ·witness, the 

Defendants, the primary 0&0 earrier, and the excess D&:O carrier. 1o addition 10 the 

Committee's proftuionals, the mediation was attended by a member of the Committee who had 

the requisite settlement authority. 

40. At the mediation, following a fuJJ day of extensive senlement negotiations, the 

Honorable Robert D. Drain made his recommendation that the 0&0 Action should be senlod for 

$4 million and allowed lhe panics an add1tiooal three (3) da}~ to consider and t<spond to the 

Honorable Robert D. Drain whether tber 3CCept the recommended settlement. 

41. Ultima1cly, on Oetober23, 2015, Judge Drain informed <e>unscl for the 

Comminee lhat based on the parties· responses, the 0&.0 Actioo was senJed for S4 milli.on and 

waiverotlhe Defendants' claims against these Debtors' estates. a.od a resolution ofr.be 

Preference Action as pre.vious.ly contemplated as further set forth in the Settlement Agrtement. 
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D. Tums of the Propostd Global SWJtmOtt 

42. Subject to the Court's approval, the Parties entered into lhe Settlement 

Agrecment10 A$ provided under the attached Sea.lement Agreement. the proposed global 

senlemeot resolves three types of claims: (a) the D&O Action; (b) Pn:fe..nee Action; Md (c) lhe 

various c.laims scheduled or assened by or on behalf of the Insiders on the terms as set forth 

below. As a result of the global settlement, lhese Debtors-' estates v.'ill receive $4,0j5,000 on 

account oflhe D&O Action and Prefmnce Action and lhc Insiders v.ill (I) waiV<Iheir generol 

unsecured claims against these estates with a face amount of over Slj million; (2) waive 

administratiV< expense claims v.ith a £ace amount of S I 57, 791 .30; and (3) reduce asserted 

priority uns=n:d claims by $2,931.00. 

43. The following is a brief summary of the terms contained in the Sealcment 

Agrtement 11 

S\NMARY OF TERMS 

(a) Ssnlemept Pa,ment: Defendants shall make or cause to be made a 
settlement pa)mCnt to the Debtors' e$1ates in the amount of$4,035,000 
wilhin twenty-five (25) days of the entry by lhc Bankruptcy Coun of a 
final non~appealable order approving the Settlement Agreement.. 

(b) All claims that: were or could have been sc.bcduled or assened by or oa 
behalf of the Defendants and their c::uJ'm'lt or former affiliates. subsidiaries, 

It The ~emmt />.SfU:mdll has bee o:eewd by Mr. Ph1bp<hmd it. his eapac:iry as Ole Debtors• Chief 
RU~Ntruritl& Offut Otl behalf of tht Dc~rr. at.uS b)' Mr. John J. ROSflft his capet-lt}' as Member of the OffiCial 
Committceof1..3nt«u:ed CredJtQ~ byGcratdo A. ~WcSdl= at G~ C01mtd for, &tid 01:1 behalf of. W.arwd 
Com. S.A. de C. V.: b)' Ocnrdo A. Y.ccleU.iD., Ocoeral Cou:nkl for, IJld on bdWt or, Ori-.niuc:ioo Radio Beep 
S.A deC.V. nlk/a ll'nifi~ Conta(l Mcd• SA. de c.v.~ b)' 0\l.s:a,·o M. De I.e Oona Orttp. auok rn.t.M&ct of, 
...Son bcbal! of. Gwmal'nlpcr1ico, L.P.; by 0""'"' M. 0. La Gttta Orleta." 101< '"""'"of. mel OA b<half of. 
Gustllila In,·e:stn:~mts. L.P..: by<hls&I\'O ~t. DeLl Ocu Ortego. u tok maDIJerot and oa bcballo( ~ 
lnle:mltioGal, LLC: by G~UU.vo M. 'DeLl Oaru Ortqa. oo tus ov.u beb.al1; b)' Ou:sta\·o M De LA Ovu. Flores; by 
Robcno X. Mat&am; b)' Robm. K."Lecy. and b)' Vtttor E Ro-bles Condit. Due 110 bolidly tn:.-cl Pedto s.Jiou 
Al"''atnbide has not yet provided tbt Comminee and lhe Dt'b-tor1 v.lth an ateutcd copy oftbc Scttktnt'nt A&fcemart. 
How~,'ft.Mr. Salinu' counsd. Roec::»Ca\•alim, Esq .• tw upre5ftlted that Mr. s.tinas bu *&~'ted IC the tt:rms of 
1!\e SmJement AcretmCI.tal)d. •ill ~ proVldinc ClCXcaatcd C:OP)' IS $000 I.S poui.ble.,. Cld in lillY C\'"CQI,. ,.-d) before 
ibC'b.eatingdau:. 

II T!Usisjusta sutMW"f. Iftilt:ttiS &:'I)'inCOtU.ist.c::n~;y bctv.·een the SdtltmeatA~ttollltisSum.muyof 
Ta"nU. lhe pro\"iao!U of the- Scrtlt:mmi.Agno:c:mtlU sh&IJ QOtrtrot 
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employees., agents. successor~ and assigns, including. \\ithout limi'lation. 
Guima Properties, LP and Gusma lnVC:$Unents, LP (co.Uectively, the 
'"Cb.immts'), agaiost !he Debtors and their eS1atcs, lhc Committee and its 
membeN., and each of their respective anomeys, financial advison, 
professionals, lijl;enu., reprcSC'lltatives. affiliates. suoceSSQrs a.od assi~ 
are unconditionally and irrevocably r<lcased, waived, for<Ver discllarged 
and withdrav.-n under the Sta.lement Aattemt.nL 

(<) The Dtftndants and lhe Claimants !Urlher agrted to waive, to lhe fullest 
extent pennitted by applicable law, any and all rights !hey may ha,·c to file 
any documents or pleadings wlwsoever in these Chapter ll Cases, 
incl1.1ding, without limitation. :my motions, objections, limited objections. 
letters, stalcments, or any other t}])e of doal:mcnt that would othef\\ise be 
submined to, or filed on !he dod<et of, lhe Banlaup<q Court; provided. 
however, the Defendants reserve the right to file any document they deem 
oec:cssary in response to, and to the extent that,. any party in iotcrtst 
submits to, or files on the docket of, cbe Bankruptcy Court a document 
asserting a pO$ition directly adverse to the DefendantS in lhese Cbapttr 11 
Cases. 

(d) As of !he Eft'ootive Date, !he Defendant> furtherag=d to waive any righ1 
to vote on, or object to, aoy plan that may be p!Qposcd and filed by lhe 
Debtors or lhe Committee in tbtse Bank:Nptcy Cases. and if any of &be 
Dtftndants or Claimants do vote, lhey agreed tO have !heir voleS 
designated in fa,•or of an)' plan lhat may be p!Qposed and filed by lhe 
Comrninec. As oflhe Effective D~, 1hc Defeodants and Claimants 
agreed to im::vocably waive any and all rights to assert any claim in the 
Chapter II Cases under section SOZO,) of !he Bankrup!Cy Code. 

(e) Notwithstanding the wai••ers under the Settlement Aa,retme:ot of any and 
all claims assetted by Lacy and Robles, (A) Lacy shall be deemed to have 
lhc follo"iag (aod no other) allowed claims against !he Dtbton: (i) a 
general uns<eu"'d claim inlhe amount of$196,356.00; and (ii) apriority 
unsecurtd claim under II U.S.C. 507(a)(4) in !he amounl of$8,794,00; 
and (B) Robles shall be deemed to have lhe following (and no other) 
allowed claims 3,gainst the Debtors:; (i) a.o administrative expc:nse claim io 
lhe amount of$10,624.76; and (ii) a general unsecur<d claim in !he 
amount ofS5,885.00. 

(f) Tbc Claimants further ag=d to im:,•ocably wai,•c, to !he fUllest extent 
pennined by applicable law, aoy and all rights to file or otherwise assert 
any other c:laim that ari5« or arose prior to the Effective Date, in the 
Banlauptcy Court or an}' other forum, wbe:ther "-ithin or outside the 
United States. 

(&) Wilhio seven (7) calendar days &om !he date the Debtors reccivo the fUll 
amount of the Settlement Payment. the Committee \\ill file a Final Order 
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in cad> of the Adversary Proeeedings, whic:h are anached tO lhc Settlement 
Agreement as Exhibit A. 

44. If approved. lhc senlcme.nt "i ll sho~ up !he administtativc soh·cnoy of the 

Debton· estates, decreuc the pool of unscc:ured creditors' claims against thetc estates by more 

than $13,000,000. r<duce lheadmininruiveexpense claims pool by$157,791 .30, r<elassify 

admininruive expcn5e claims ofS5,855.00 to general uruecuncd elaims, r<ducelhc priority 

unsecurod claims pool by $2,931.00. rtmove duplicate claims "ithoullhc need for funhcr claims 

objection by the Dtbton. aod allow the DebtOrs and the Comrnincc tO p!Qpooe a conlinnable 

chapter 11 plan which should result in a distribution to general un-secured creditors.. 

IV. RELIEF REQUESTED 

A. Aoplicablr Lcul Standards 

45. Banlaup!Cy !Wle 9019 P"'vidcs, in relc,,..t part, lhal'1oJn motion bylhc trume 

and after notioe and a hearing, the coun may approve a compromise or settlement." Settlements 

and compromises are .. a oonnal pan of the process of roorganiz.atioo . .. !' Protective Comm. 

for brdep. SlockholdersojTMTTmtltr Ferry, Inc. v. ANhrson, 390 U.S. 414,424 (1986) 

(quoomg Cast v. L.A. Lumber Ptods. Ct>., 308 U.S. 106, 130(1939)); u.a/.ro In r1 Adtlphta 

Commciu Corp., 327 B.R. 143, IS9 (decision to accept or reject settlement lies within sound 

disaetiQn of bankruptcy court), adhered to Q1l rec.ons1derarton., 327 B.R. 175 (Bankr. SD.N.Y . 

200S). 

46. In determining whether a proposed settlemmt or compromise is in the best 

interests of a debtor's estate, courts in the Second Circuit senerally consider the: followln;g seven 

factoB: (I) lbe balance between lbe litigation's pos.sibility of success and the seu.lemenfs future 

bendits; (2) !he likelihood of complex, eostly and prottaetcd litigation; (3) lhe pammount 

intereSt$ oflhe creditors, including benefits and the dt-g.rte to which creditors affinnativel)' 
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support the propo$Cd settlement; (4) whether other interested parties support the $ettlmcot; 

(5) the competency and experience of counsel supporting lhc scnlcment, (6) lhe ll3IWe 3!\d 

breadlh of rei~ to be obtained by officers and dir<<1ors under the scnlemcnt; aod (7) the 

extent to which the proposed scttJemeot is the product of ann • slength bafsa.ining. Mo1orokt 

Inc. v. Official Comm. of UnstClifld Crtditon and JP Morgan Chau Bank, N.A. (In r- Iridium 

Operating UC) . 478 F.3d 452. 462 (2d Cir. 2007) (noting !hal the faoton are based on lhc 

origin.aJ framev.coork announced by the Supreme Court in TMT Trailer Ftrry); su also In rt 

WorldCom. Inc. , 347 B.R. 123, 137 (Bankr. S.D.N.Y. 2000); accord Inn T<racolnc., 84 B.R. 

893,802 (Bankr. S.D.N.Y. 1988). 

47. In evaluating a compromise, a coun need not dc:tennine that aU of the foregoing 

factors favor approval of a compromise. and the proposed compromise need not be the best 

agreement that could ha"c been achieved under the eiraunstanccs. Ad<lphia Commc 'ns, 327 

B.R. as 159-60; set a lso Ptnn Ctmr. , 596 F.2d at 1114. Instead, the court's proper .. role i$ to 

determine whether the scnlement as a whole is fair and equitable, .. Jn n Let Way Hokhng Co .. 

120 B.R. 881, 890 (Bankr. SD. Ohio 1990), and falls "wilhin lhc ~blc range oflitigalion 

possibilities.• Inn T<lesphert Commc'ns,lnc.. 179 B.R. 544, 553 (Bankr. N.D. UL 1994) 

(c:iwion omined). ln the Second Circuit. compromises in the bankruptcy context should be 

approved unless tbey '"'falJ bclo''' the lowest point in the. range of reasonableness.' .. Cosoffv. 

Rodman, 699 F .2d 599, 608 (2d Cir. 1983) (cit11ion omitted). 

B. Tbr Propose-d Settlement Is fair and Equitable and Does 
Not Fall Below the l .. o~·est Point i" the .Range of Ru.sonablenus 

48. The P"'posed global scnlc:mcntoflhc D&O Action and ~ti:rooce Action is fair 

and equitable and does not fall below tht lowest point in the range of rttlSOnableness, The 

senlement aciUcves the inlended goal of supplementing these estates' cash position to enable 
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them to propo$C: a plan that should provide for il distribution to general unsecured cn:dhol'5.. 

Specifically, aod as further desenl>cd below. lhc benefit ofacec(llin$ an immcdiale $4,035,000 

pa)mCOI, plus wai\'er and r<elassificationofccnainelaims (i.e .• waiverofSIS7,791.30 in 

administrative expense c:lalms, rec:lassific:ation of$S,3SS.OO in ad:mloimauve expense claims to 

sener:U unsecured claims, the reduction of S2,931.00 in priority unseeuttd claims, and w&ver 

and n::lease of overS 13 million in general wuec;ured c:laim$) warrants approval of the $Ctllemcnt 

by the Coun, particularly giving v.""eight to the significant risks and hurdles the Comtninee would 

ha,·e to overcome if prosecution of both litigations were to continue. 1be settlement is la:gely 

based co the recommendation made by lhe Honorable Roben D. Drnin atlhe October 20. 2015 

mediation. 

J. Acttptinc tht Setdcmtnt ls Bendici._l and 
Prtferrtd to Continued Litiution llridium Faston Nl. 21 

49. The cash anfusion to !he Debtor> cstal<s of$4,035,000, plus wa>ver of 

$157,791.30 in administrstive expettse claims, reelassificatioo ofS5,855.00 in admioistrstivc 

expc:D$C claims to general unsecured claim.s, reduction of$2,931.00 in priority un$CCUrcd c:.hUms, 

and ¥;-a,iverofoverSJ3 million in general unsecured. claims, win inunediattly benefit these 

estates by both increasing the Debtors • cash position while simuJtaneousJy rcducmg the amount 

of adm.inimati.ve. priority and general unsec::wed claim! asserted as;ainst these estates. Thus. the 

scttlemcut will bring tbes.e: estates to the point where they can propose: a confirmable plan. w<:h 

that a di.stn"bution to the c:rcdito!'l is possiblc.11 

50. The global settlement also ends lhe high cost and ri$k of continued litigation. 

Specifically, she balance be.t\-\~een closure of the litigation versu.s the uncertainty of future sucuss 

sharply tips in favor of settlement appro.,..aJ. Not only is the S4,03S,OOO a reasonable senlement 
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amoWlt. but it ends the risk and cost of the litigation proceedings. This is evident wben one 

oonsideri the myriad of difficulties the Committee faces with the D&O Actioo. First. lhe D&O 

claims are governed by Delaware law. To succeed oo the merits, the Commiuce would need to 

show the actions of the Debtors' Board of Du~ctors fall outside the busincu judgment rule. This 

makes the daims dlallenging and likely would require expen testimooy to establish breach of 

fiduciary duties and violatioo of duty of care. litigation of the claims and defenses would be 

w:rually intense and sharply contested, making the "'tion prolr.lcted and expensive. The 

resulting litig31ion would have to ocx:u.r in the context of claims involvil18 the foreign 

Defendants. The oase theJ<:fore poses additio!Ul oom attendant to foreign ~r.~vel. This also adds 

significant additional litigation cons and time to fully adjudicau the proe«ding. For example. 

service of the complaint under \be Hague Convc:nriooalone \\'Quld be cost1y and could take 

between four to six months o-r longer to effectuate. Ha,gue Convention procedures would also 

likely be necessary• to effecrua.tc disc:overy on oon·pouties in Mexico, making the collection of 

critical evidence both costly and unccn.a.in. 

Sl, Even if the Comminee were able to successfully obtain a final judgment against 

the p,.fereoee Defendants in the Preference Action and the D&O Defend.u!l$ in lhe D&.oO 

Action, collection of that judgment would requ;re overseas enforcement with limited assuranc:c 

of success. As this Court recently noted, .. judgments against foreign defendants that do not have 

property in lhe United SW<s maybe diffic:ult to enforce." In,. Ynwo Corp., No. 12·13810, 

2015 WL 7055462, at • 2 (Bankr. S.D.N.Y. Nov. 13, 2015). 

52. The Debtors have primary and excess 0&0 insurance CO'vtra.geofSl()miJliOJl. 

The proceeds available under the polietes. however, m reduced dollat·for-dollar by defense 

costS that would likely consume eons1derable amounts of the S lO million face, amount of the 
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policies. In fact, before all of the oomplaints bad even been served, the D&O Defmd.u!ts bad 

already sous!>t and obtsined a SlSO,OOO charge against lhe pohoies for aeerued defense costs. 

lnd<od, the titigarions to dau have been expcnsh·e and time-<:OnStlltliog, as exemplified by the 

Od'endants' objections, among otber things. to the Committee's Standing motion, the Leucadia 

settle: men~ and the Defendants• motion 'o convert these Chapter 11 Cases to chapter 7 taSC$. 

There is every indication that eootinued prosecution of the 0&0 Action and the Preference 

Action \\'Ould be very c:xpc:osh·e and could ClOUSume substantial amounts oftbe remaining 0&0 

policies. Hence, appro,• at of the: global settlement \\ill avoid future litigation expense and assun: 

an immediate $4,035,000 reoovery. 

53. tf the ease Y."Cre co proceed. the Committee could decide to hi~e eontingeta¢)1 

counsel to prosecute the action. Contingency counsel would likely derruu1d a net fee equal to 33 

to .WOA of the recovery after expenses. 1( hypothetically, the litigations were to cootinue with 

contingency fee counsel. and if the: Committee is able to settle the breach of fiduciary duty 

claims against the D&O Dc-fendMtS for $6 million (subject to the funds remaining a\•ailable 

under the D&O "wasting" D&O Policies). the net estima!e<l,.c:overy to the Debtor<' estates 

would be roughly $4 million (asswnill$ a 33% contingency fee) or $3.6 million (assuming a 40% 

contingency fee). Thus. a proposed S4 million senJcmeot is equal to or bcncr than a deferTC:d S6 

million settlement at some futun: date-. An approved settlement allows teeeipt of the funds now 

without fUrther litigation risk or delay. These are but a h:lndful of the impediments the 

Committee would face in the e,·ent it dc:te1mined to pursue litigation. These factort, among 

olhers, were vetted at the Oc<ober20, 2015 mediation nod likely contributed to Judge Dr.tin's 

recommendation to all parties that the $4 million settJement was reasonable and fajr, 
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S4, Moreover. the S3S,OOO payment lO settle the Preference Action. plus waiver of 

SIS7.79L30 lD administrative expense claims and waiverofovtr$13 million in general 

unsecured olatms rtpre$e-Ol$ B rta$0nable reco,·ery on the Pla.intiff s claims against ~be 

Preference Defendants. For senlemenl putpOses. the Committce~s financial consultant estimated 

the value of the preference claims at aot leu than S3.2 million. aftt:r appliwion of the 'l'IC\\' 

value" defense. However. as noted above, the Preference Defendants arguod that the application 

of the new value defense, reduced the preference exposure to roughly $2.2 million, and that the 

balance of such exposure was protected from avoidance; by the ordinary course ·of bus-iness 

defense. In any event, assummg the Commiuee overcame web claimed defcnses and obtained a 

judgment, lhe Committee foocd obotacles in collecting the judgment from the foreign Defendants 

in Mexico who, on information and belief, lack sufficient liquidity and assets to satisfy a sizeable 

judgment. Thus. continued litigation of the preference claims present similar risks, costs and 

collections issues as deJCri.bed above in connection with the D&O Action. 

55. funhennore. the Committee also recognized that the Preference Defendants were 

prepared to waive all of their claim$ in connection with a seulement of this maner. The waiver 

of such e.Jaims reduces the general unsecured claims pool, which has the effea of impro\>1-ng a 

distribution co unsecured creditors. 

56. Fi.nally, it is important tO note thai the Committee views the S4,03S,OOO 

settlement and waiver of more than $13,000.000 of claims as a fair resolution co all D&O aod 

preference claims in the aggregate because the Defendants arc basicall)' the same entities or 

indh-iduals behind the e:ntitie$ and art represented by the same counsel. 
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l. The Settlement \ViU Enbanct thest Estatts' Ability to 
Provide a Oistrlbution to the Creditof'l Under a Plan and 
1s Supported bv All Known Interested Panig (Iridium Factors M3. 4) 

51, The Settlement is in the best interest oflhese Debtors' eltatesaod their creditors. 

As referenced above,lhe settlement enables the Dtbtors and Committee to propose a 

confirmable plan which should result in a distribution to general un.sec:urod creditors. The 

settlement win result in an immediate cash infusion to the Debtors' estates in the amount of 

54.035.000. plus ·wai\'er and rcclassificaajon of certain c:laims (i.e .. waiver of S 15 7. 791 .30 in 

admioisuative expense claims, reclassifiCAtion of$5,855.00 in admmistrative expense claim$ to 

general unsecu.red claims, the reduction ofS2,93 t .OO in priority unsecured claims. and waiver 

and release ofovcr$13 million in general unsecured claims) that v.i.ll reduce the <:t.imspool. 

The cash infusion will thereby enable the Debtor and the Committee to propose a confitmable 

plan of liquidalion. 

S8. The settlement is supponed by lhe Committee, the Debtors. and the Defendants. 

Both the pJ'iJmuy and exoe$$ 0&0 carriers also support the settlement. Further. no kno"''n 

c:onnitucncies oppose the settlement When the Sta.oding Order was entertd. it granted to the 

Committee authority to initiste, file., and settle claims.. Onoc this settlement is if)proved. Ute 

Commince and 1he Debtors wiJI turn to proposing. a confirmable plan with a creditor 

distribution.u 

u II is me Committee's ~· that lllc Dcfcndorltl "'wid baNe likely vo\Cd agamst aey chapter t 1 p1ul mddtx to lhe 
lize 11114 amotr~t of their eWms ~~>wkl ba'-e m:dercd pl&:D couflrll'lltio(l; d1ffieult or impossibk. n-. tbc: "''J.h·er of 
claims prtSCtiiS 1!!1 ttnpON.nl step irl rtmOving obtl.tekf to ~~DO atld dktnbutio!'l. lcldditioll, •1tboU1 the 
Dcf~ oppot:in& con!ilmation. the costs or c:onfamation should be 5ltaifi<:&nlly ICM thAo it they· eM not "''live: 
tbar<l•• .... 

AfDOCStl219S901.2 



J. The Competence of Co1.1nstl, the Scope of tbt 
Rtlusa and tbt E:llttn 10 whi<h the Settlement lt the 
Prgdyn otArm'a Ltecth Nnotittions UridiMM Facton !5. 6. 1l 

59. EaciJ of lbesc &cton IS utlbhsbecl Fan<, the pl!ties .,. sepamtly n:prtl<lll<d 

by expenen<cd booluupCc) COWII<l lbe Commuze (A rem Fo•) and lbe Deblon (Coun 

O'Cccnot) Seccad.lbe seulcm<=t ,..., svppontd b) llldse Dram • tbe me<baliaa as beins a 

&.ar and n:asoaohle ruol..- of lbe pames • dlspu1<s. Thar~ tbe Seulcment Asn:cme:u c:>OIIIains 

C:USIOIIW)' r<luses and """n of oll elauns dw ,...,,.. or eoWd bave assentd by lbe Defenalanl> 

memben, and !bear rtspeell\'t profusaona!s The rrlc- lanpase is ltiDdanl mlhis jladicial 

disllnc:t. ID addaooe, lbe Defmdanu aa .. od 10 arm'Oeably '1\'tl\'t, 10 lhe fullest ex1e111 permuted 

by apphublelaw, any and all nahUto file or olbel\\ise assen uy ocher c:Wm that arues or 

arote prior to the £f'fect1vc Oaae, u s\ICh term is defined under the Settlement Agreement. in the 

Banlwp~ey Coun or any olber foNlll, "helber wathin or ouuade lhe United Swes. The r<leases 

and wan·crs of claamt ccmtained 1n the Settlement Aarument d.o oot apply to or benefit any 

entity other than the pllttitt tO tbc Settlement Agrocmcnt and their professionals. Thus, the. 

rclease:s and "ai"en are reasonable And should be approved, 

60. In summary, the proposed unlement is fair e.od equitable and in the best interesu 

of these DebiOn' <SIIW:S and their crodi1011 and falls abovelhelowest point in the range of 

~USCnablcncu. Approval of the ttnJcmcnt would ff:suJt in asubanual cash infusion to lbese 

tttates and a lia;ru6e.ant reducttoo tn the rdmu:ustrativc: expense, priority, and general unsecumd 

elauns pools At:C>C>rc!JnaJy, approval of tbc Seulcmmt Agr<emen< would ol!Dw lbe Debtort and 

the Commlllte 10 propooe a eooftrmablc )Oant cbapter II plan wbicb should mull in a 

dJJtnbuaOD 10 smeral ..,seeurtd erodaiOn For lbe rores- rta>On$, and ill tisbt of lbe 

D.ud: December 28, 2015 

ARENT FOX LLP 

By: IJIGrorgt P. Angtltdt 
Ocorae P Angelieh 
Davad Wynn 
EritRoman 
O.Orse V, U~ak 
167j Baoadway 
New York, NY 10019·.5874 
Phone· (212) 484-3900 
Faesamale (212) 484·3990 

COZE.'I O'COSSOR 

By 's fqdmck £. Sclv.ith Jr 
Frodendt E Schmidt, lr 
277 Parl. A' enue 
1".-. York.loo'Y lOin 
Pbooc (212) 813-49~8 
F1101u:rult (11-46) 5&1·15.52 

CINM<ifor the D<bton 
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V. NQT!CE 

61 NOCJ<e oflllls Settkmmt Mollco ,. ... 1""'-ided 10 (a) ccomsel10 lbe O.feadomo, 

T&rler KMslt) ~ 0,.... lLP (AIID. s- S Mazlco..iu, Esq. R.oa:o A. Cavahen:. Esq , and 

Llncb Roch. Esq). (b) eow>sel for lbe O.blon' 0&0 iDsurmce earrien, Peabod) ~ Amold U.P 

(Aall E. JOK}lb O'l'<JI, Esq) and ltopen ~lajesla Ko1ua ~ Bemley PC {Atm: Geoffiey 

Hanc:mao, Esq and Amber W l..ocklear, Esq.); (e) 1be Ofliee of !be Uci1ed s-Trust«, 201 

Vonck$"""'-~ 1006, New York. NY 10014 (A1111; AlldyVelu· RlV<r>. Esq ): (d) all 

p&mes "bo filod nqoesu for noll« under Bllllkrup~q Rille 2002; and (e) lllen:di10r1. 

62 The MO\·anu respecd'ulJy submit !hal svcb ootice is svfficaem voder lbe 

Banlwp~<y Code and !he Banlwptoy Rules and dw oc olher ootiee is oecessat)' 

63. No prtvious motion for chc rcJief sought hu bten made to this or any other court. 

VI. COi"CLUSJON 

For lhe reasons set forth above, !he Movams respec:m.tJy request !hal the Coun 

enttr the propooed Order Approvill8 the Seulemeot Asn:ement and graan such olher Md further 

relief as appropriA~ under the circumm.nees. 

{Rtmamtkr ofpagt lnrtnnoraoll)' left bkutk.f 
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lllllltll- !he Prepcouoo CWms, !he Aclnu....,..,,,. ExpcMC CWJru, llld any postopctiti<IG 
daims, ,...,dl wm or could ""'" beca "'"ned or lclloduled ....,... !he Deblol$ ood lhcu 
- !he Commntee aod its membeR, llld eacll of lhe>r ,._.,,.., IIIODIC)'I, fiDaDcial 
odvuorl, p<of"....W., ..,a, t<pi<SCDtall\ ... , affil.aus, succcuon, llld awsns. aod ,...,ch 
Wl!IW all purposes be <lecmed released, wawed, diodwied llld "'tbdra"'D with pr<judioe. aod 
lhe 0.,.,11 lilnber itm'O<Obly waive, to !he fulleSI exttm pemutr.od by applicable law, IllY 
and all ri&hu to fileorolhe"'ise assert any ocher claim thll arise. or.,_ prior to or subsequeot 
to lhe Etfeettve Dll<, 111che Boru<ruptcy Court or any o<her foNm, whelher ,.;IbiD or outside !he 
UruUid Statts. The Clainwus funher .,,.., to !he exu:nt roqoetr.od by lhe Debton 11>d lhe 
Cornmitu:e, 10 exc:cult and cause to be filed oo the dock<! of lhe &nlmlptey Court a formal 
\\ilhd.nl"Ai of the l'n:petitioo Claims, Admioillnlive Expense Claims and/or any other claims. 

(b) Waiver of Rlal!ll 10 Appw in Bankrvptcy COSCJ. As of the 
Efl'eetive D11<, lhe Defendatlu and OaimaniS heroby waive, 10 lhe fulle11 eXItftt penrutltd by 
applicable Jaw, aoy and all l'i$hiS they may have 10 file Illy documeniS or pleadin&> wbal$«ver 
ao the.< Blllkruptcy Cases, including, wathout limhauoe, any motions, objeetiOIU. limited 
objectloos, letltTI, lllltmtots, or my o<her type of cloeument dw would ocherMse be lllbmiued 
to, or filed oo the doclcet of; !he Bankrupt(} C:O..rt, oi!Mded l!owrnr !he Defmdants roseM 
!he n&ht 10 file aoy doauncnt !hey d«m ••••••uy 111 mpoose to, and to !he extem tbol, my 
port) 111 ualt,... lllbmits to, or files oo !he dock<! o( !he Baralmlplty Cowt a Oocumenl assertma 
a pooa11011 dmcd) ad\erse to !he Defcadants 111 lhese Blllknzptt) ca.... As of the Elfeai,-. 
Dou,lhe Defend.lniS flxrlher hereby ,...,,..,any naht to'~ 011, or object to, any plao daot may be 
proposed llld filed by !he Debcon or !he Comnutu:e 111 lhese BlllkN]lCt)' Cases, aod if any of !he 
Defeoc!IDIS or C1allllaou do vote, !hey hereby aan:e to ha\'t their ,..,... desipltd in favor of 
Ill)' plao thll may be proposed and filed b)• the Comnuntc. 

(c) Wpm of Section 502(bl Cl&ims. As flxrther eoasideratioo 
hereunder, u of lhe Etfeeti,·e Dalt, !he Defeodaou and CJaimaniS hereby in't,'OO&bly waive any 
111d all righu to assert any cl.Um in !he Bankruptcy Cases under seetion 502(b) of !he Blllkruptty 
Code. 

(d) Waiver and Deemed Allqwancc of Certaio lacy's Claint~. 
NOIWIIhSI3llding the waive" hereunder of any and all claims asserted by Lacy, Lacy sball 

be deemed to have !he following (:and 110 other) allowed cllwns lillnst the Debtors (eolleeti,'tly, 
!he "l..acy Allo"ed Claims"): 

(i) A general unseaared claim an !he llmCUI1t of 5196,336.00; 
and 

(ri) A pnonty wueeurod claam wader II U S C. 507(aX4) ill !he 
.......... rsa.794oo 

(e) Wai\ .. r aod Degned Allogn« of Certalll ltobles' Cl.atms. 
Norv..-,thslandi~ the waivc:r5 bc~undcr of a.ay and aJJ daunJ as.te:rted by Robles., Robles 

Wll be deemed 10 ban !he fo!lowmg (and no o<her) aliO"ed dum> against !he Debto11 
(colloctl\'ely, lhe ''Robles Allowed Clauns" and, toaelher wall> the Lacy Allol>-ed Claims, !he 
"Allowed Ollms"): 

P-adofl4 

. 

(1) An admiiiiiUODve CXpcMC e1all!l 111 !he IIIIOWtt of 
$10,624 76, aod 

(u) A J<neralwueaared claim in !he II'DOIII\t ofS5,U5 00 

5 Emus qf Defw!t The f.aalun: to make !he Setllemect Paymeot u requarod 
ill _,aplas 2 aod 3 of tlus AJrc<meot oball ~ ao "Eveot of Defiwlt" under this 
Agreement. llpoo !he OO<IIrrt'Dce of 111 Event of Default, provided suoh £,·cot of Default 10 not 
eun:d \\ithin fifteCD (15) da)'l, and after ootiee served by expross, r<gimrod or oer111ied mall, 
addressed to counsel to the Defendants, the Committee may elect tO either (1) dcc:m tho 
Settlement null and void and eontlnue !he Advt!$11)' proceedings againSt !he Defendanu; or (ii) 
move to enfon:clhe Agroement in lhe &nknaplcy Cowt; and: 

(i) af the Committee elects to deem the Settlemeat null and 
\'Oid and continue tbe Advtt1at)' ptoetedu.'lp apinJt lhe 
Defendants. Kt\'ice of any notice to deem m~ tc:nlernent 
aull and void wiU be effeah't whm sen"Cd by C1Cpr<ss, 
rea1mrtd or eertified mall, addressed to ecwasel to !he 
Dcftnd.anu: or 

(u) tf !he Comnuu.e eleeu to enro ... !he AJrc<ment Ill !he 
Bool<Np<cy c:o..rt, .. rvi .. of aoy- to car .... !he 

Aate<melll will be dfeell\.. "i>tn sen-ed by •­
...,...red or eemfied mall, addressed to ....,..1 to !he 
Defeod.oanu. 

6. No Admtuaon of Wmnsdoing, Whbout lldzrutbng fault or lLatnlit)', tbc 
Patties b»•·e mutually .,....S to resoh'Cthe dtsputt maccordan<e with !he ttnns Sel fonh her<in. 
The De!Cndaou b&\'c denied 111d SIJII deny hability on the meriiS of !he claims asserted in !he 
Advc!$11)' Pro<eedinp and thll thls Agrocment is enttrod into pun:ly u a eompromise of 
disputed matters for the purpose or &\'Oidins the unc::en.ainJy associa&ed With the Adveru.ry 
Proceedings and lhc further eosu of defcodioa suoh Advtr$ar)' Proceedings. The .. ruement of 
the claims asserted io the Ad\'e!$11)' Proceedinas and !he obligatioDJ maltd by thls Aar<emcnt 
ue oot, and shall not be, <001101ed u an admiuioo of liAbility of the Patti .. or any other penon 
ot entity on any claim whe-ther 01' acx &UC"11td ut the Adversary PfooccdiPiJ NodJina ~WI\Cd 
in lhl• Agreemeot oball be CCCISIJ\Ied 01 any time u ao admluioo by aoy Party of any 
wroogdoulg or babahty to Ill) of the Pvues The Patties tad> adatowledge thlllhey ue 001 a 
prevailing pany for Ill) pwpooe aod tl<pr<sslywai\'Uil) claims I'<>< -meys' IWs andeotll. 

7 No AC!!pGJ or J>mcml•na Filed or Pendiru! The Parties "J>r<Seet tho! 
they taa-"C - liJod or caused to be filed OO) camplalllts, ctwacs, opp~atioas, aeooas, elall!ls or 
gnev..,... agomst eacll ocher .. -n~a IllY local. Sllte or federal o;coey, oourt. ~or self· 
,.~ agcae)' or ocher bod) , aod thll they .. ,u- 11 my time bettafttr file or cause to be 
tiled aoy oooaplauat, clwie. opplaea11011, ICIIGII, cJaam or gnt\'lllCe agomst eacll Other baaed oo 
ln)' aa, omisoioo or ocher lhUI& ansllll or aotlUll18 011 or prior to !he dolt of s.aplna thu 
Aam:meot, ~>ilelher kn.,.'D or unlaao"'D 01 !he time of sigoing, exeept as set fonh hereao 

--------···------------------------------------------------------ ----------r-------------------------------------------------------- ---------- --------· 

I Banlaul!!ey Coon Juns!lcpog and Cboooe of La" Witheul !Jmitina my 
of !he Panaes' n&hts to appeal &a)' Onler of lhe Banl.nap<cy c:o..rt, the Parties aod Claimants 
aan:e thll (1) !he Blllkrupley Cowt shall mam exclusa'e pe.-.1 111d subjec:t mllltr jurisdictloo 
to e:o!on:e the tcnns of chis Agreement and to decade any claunJ or d1spuus m. may arise or 
result Aom. or be eoenocted v.ith, tlus Agreement, or any br<adl or defauk heroundet; and (ii) 
Illy 111d all pmccedinp ~<lilted to lhe fo~<aoina oball be filed and maintained oaly ill the 
Bank:rupcey Court, and the patties bcrtby consent to and submit to the jurisdiction and venue of 
lhe Bankruptcy Court to enforce this -"sroement; prollfdtd, ho .. twr, tha1 if !he 83nkruptty 
c ... , have been closed and cannot be reopened for any ~<uon, lhe parties liTte to 
unconditionAlly and irn-voc:.ably submit to \he exclusive JUrisdiction of the United States District 
Coon for !he Soulh<m District of New York sitttna in New York County or the Commen:ial 
Oavisioe, Cml Branch of lhe Supreme Coon of the S111e of New York sitting in New York 
County and IllY appelW. eowt £rem any lhen:of, for the n:soluuoo of any such cbim or cli!pllle. 
Defeoc!IDu her<by inevoeabl)' waive. to !he 1\alleSI cxttnt penni'Ded by applicable law, IllY 
ob)Cctloo "~1dl1t may oow or hereafter b>''t to !he Jay\IIJI of •'<nue of In)' sudl dUpute brouaJ>t 
tn ~~ coun or my def'c:nse of I.OC()Q\'Cnicru forwn for the rrw.ntcftmCC: of sucb dispute. The 
Defmdants liTte thll a Judameot ill an) sudl dlsputt m&) be enforced m ocher jurisclicljom by 
SUit 00 !he Judameot 0< 111 any ocher llWiliCf pn1Y1ded by Ja,. This Agreemem shall be -
ua aeeordanoe "llh ood govenaed by !he Jaws of !he St>~< of New Yorlc (exdudi!ls the Jaws 
applac:able to ooellacts or cboiee of ]a,.) 

9. Qv.-prnlupofClums TbeC!all!lanun:presentthlllheyuelhea..ur1of 
!he Prepcotaon Claims aod !he Aclmlllastrune ExpcMC OOU!Is and lhu they hi\"' 1101 sold, 
alaenlled or olheMJC uansfei'!'Cd the Pn:pemioo Claims and lhe Admmtsuorive ExpcMC Claims. 

10. Mutual Releases. 

(a) The Debto ... lhe Cornmitu:e, lhe Claiman11 aod DcfendaoiS, and 
their rcspecti\'e Released Entities and Patties, as defined below, htreb)' n:lel$e and d.isclw;e 
each other and all of their rupectivc present and former parent corporations. pltdeccssors. joint 
\'eoturers. panncn, affiliaus. subsidiaries. successors. uslansll\d otherwise relaltd entities, and 
aU of cbc~r respective tneumbect or former ahareho1ders, oflicen. directors, members. manage~ 
employees, conoultants, insun:11, n:iii!W'tn, lltomeys (ancludina all professioaals IOillined by lhe 
Debtor1' estttts in !he Bankrupt<)' Cases), qents, n:prescowives, llld their rospeeo,·e 
sue<esa0T1 aod USigDJ (eollectl\ .. 1), the "Rdcased £oopu and ~- aod each. a~ 
EAll1l. or~"). from 111) ood all cla=s, hablhnes, demands 0t eauses of actioo of,.-balt,.., 
-· ~~ or ualmowo, uacboOie or olher\\'IK, bquadoted or llllliqwdatod, accrued or 
CIIIGIIDiftll, fORtCCD Of amroreseaa, •1aelher baaed Ill -tnlct (WIItltll, on), CllpftSS, implied Of 
ochefVo,JC) lftdlor cay local,...,. or federal lllftliC, ltJU- or ocher law (ineludD!g c:ommoo 
Ja,.) or 111 <qui'!), tlw tllher Part) (or 1U Released Elautaes llld Pe!$0110) bad, ever bad, or eould 
ba\0 bad agomstlhe other Paz1y (or 11> R<leued Eoutaes or Pc.-s) u of !he Elfeai-'t Dllt. 

(b) The mll!UAI~<I....,.IICI fonh 111 Seetioo IO(a) oball1101 be ctfeam: 
unul Debton• R!CC1pt of the full amount of the SenJcment Pa)ment 

(c) NDlhlllg here111 shall be oonsU\Ied to ~<lease .. )' obligation aris10a 
out of ot under this Agreement. 
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II. ~ Sbould Ill) proVISIOO> of this Agreemeot be declan:d or be 
delemuoed b)' aoy eowt to be dleaal or aovalad. the ''llidit)' of !he rtllllllllllg partS, ttnns or 
pn>visions, including !he releue of all elaams, shall DOt be affected theroby and said 1llegal or 
ill'·alid partS, ttrm or pn>vision ~hall be mod1fied by the court so as to be legal or, af not 
reasonably feasible. shall be deleUid 

12. Entire A&toCm~l}! This Asreemtnt constitutes lhe entire UDdcmandina 
by and between Patties wzth respect to the subject matter hereof~ and supelltdes In)' prior 
agrec:m.t:nts or understandmJ$ between the PAtties oraJ or written with n::spect to the subject 
matter hereof 

13. rio fkDrUC'DWIRDJ No statements. promises or rep~tmtatiOOI b.ave 
been made by &a) Part) 10 aa) o<her, or r<licd upoo. aod oo eoosidenllloo w beeo otferod, 
promised. expeeUid or held 0111 ocher thao u ml)' be exprossl> pi'OVIded bere111. Each Part) 
ltcn:by repn:seniS and wamnu to !he ocher Pvues thll sucb Part) bas 001, as an Ulcloeemeot to 
sucb Part)·'s """"- 1ot0 tlus A-mt, rehed 0<1 any repn:scDl21l00, IINCliiOtl, ....,...t), 
~>-.naoty, eoiW.ral c:oollOCt or o<her ..,..,_ made b)· or oo behalf of llliOibcr Part)' or 10) 
ocher penoo or eolll) "bawewr, ocher thao !he e.-qness 00\'tftmts, aqmsent~t~oas aod 
,.'lmii!ICS set forth 111 tlus A&n:<ment Each Part) ben:by waives all claims, ,. bclher .....,." or 
~ aruJraa out of ancllor ochervo'se reJatuaa to any sucb n:proseotatioo. asoer11011, ....,....,., 
\li&rnmy, c:ollalc:ml c:ocl1aCt or other USUI'W'CC. 

14 Rrp[£KQSIPOQ by Cgunsel The Parties hereto each IICkuo"·lcdae and 
li""' tlw che)' have bad lhe opportunity to eonsuh "ith lepl counsel of !heir choaec prior 10 
executioo of this Agreement, ha,,. an fact done so, end have bceo speelfically advased by counsel 
of the consequences of this Agreement and the1r respt<tive: rights and obliaationJ heteunder. 

15 lnterpr<!l!iO!l The Partaes runher aclaiO\\iedge and .,... that this 
As:teement is the- result of ocgotiauons between the Parties and that no Party sball be considcrtd 
!he drafter for lhe P"IJIOS<S of any SWUit, cue bw or rule of inttrprototion that w011ld or maaht 
cause any provision to bt constrUed apinStlhe drafter. 

16 Efl'ec1 o(Wajvsr No waa\'er of any of the provislOOS of d:uJ 
Ag.rctment shall be deemed to constio.ne a V.'ll\'et of any of the other prvvisuxu bcnof"' btdw:t 
ot aot similar, oor shall sucb "'aaVC'C ccaJtn:ut.c a coannuina wai\"C'r 

17 AmsPdmcm 10 A!US$!!!mL nus Agn:emeot ma) ao1 be am<Oded, 
"'P!!Itmcotod, modified or ,...,,.ed ex«p< b)· ao inslrumeot ill """""' SljpiOd b) a dul) 
lWihorized ol5oer oo behalf of eacll of !he PII'Dcs, ,.iJidllllllaldmetlt, supplemcat, modalieaboo 
or w.,ver sball be "PP""-ed b)• che Cowt 

18 ~ Thas Agroemeot may be exe<ultd and dehveaod 111 two or 
more counaerpans, each of which when so cxecwd aod delivered shall be the onpnal, but such 
eounttaparu togelher oball eonstiMe but one and !he same instrument. The Aareement oball be 
final and binding upon the execution and delivery of !he Agreement by all Patties It 11 
spec:ifieally >in:ed by all PllllleslhAta foc:simile or electronic mall eopy of lhis Agroemeot shall 
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ba, .• the Slm< cll'«t and may be ~e«p<cd "tlh the ...,. oulhority as the oriJinal, and that this 
Agreement may be c""""led clecU'OI\ically and "' COW>tcr1'0'1J. 

19 Rule 9019 Mp!!on The DebiOn and the Comnua.e sball sed: approval of 
lha Aa~<•mcm by the Banla\q>lq• Coun JlUI$Uillt 10 JWJe 9019 of lhe Federal JWJes of 
Bankruptc) ,.,_,.,,. 

20 Pltoe!\'ll!OJ! oCCiaunnnd Defeoses I{ the BonkNpcey Colin declioco 10 
taW' ID order &pprO\'\D..J 'lhlS AaJt:cmtn1 or the Effcc:tJ\-e Date docs not oecur,lben: 

(a) The Agreement shall be deemed aull aod ''Oid. 
(b) The Pan>et shall nee be deemed 10 ba'-e wan-ed ""l risJ>t or 10 

ba''C snded any COIIUO•"Cn)' ~.... the Panics that roJI<d bdOn: lhe e=utioa of the 
Agrcemcac; 

(c) The Panics shall be n:s10red 10 !heir n:spccti\'t posmcas 
unmedllftl) before the execunoo oflhe A8J'Ccmcnt, 

(d) Ncother dus A8J'C<m<ll1 nor IDY exhilrit, dooumcat, or in>trumcm 
delh'Cred hci'CU!Ider, aor ooy llll<mcnt, lliiDA<IIOO. or procccduoa io <OilllCC<ica with the 
oesouanon. cxecutioo, or omplcmeoi>I>OO of lha Aa~<cmcn~ shall be (o) ,.;th prejudice 10 any 
p<f10D or PaR) hcreiO, (u) deemed 10 be or COIISIN<d as an admissooo by any Party of any act, 
maner. proposaooc. or mentor I.Kk ofment of any claim or defense. or(lii) referred to or used 
ia any manner or for aay purpose an any subsequent proceedmg in &his action. or iD any other 
action m &n) coun or i.n any other procccdana. and 

(c) All ncaotilllions, procceduop, and sw=cnts made in connection 
,.;lh lhe nesoriation of chis A&n:emcnt (o) shall be wotbout pn:judoec 10 any pertoC or pany 
herein, (ai) shall not be deemed as orCOOJlnled to be an admission by any party herein of any act, 
matter. propotition. or merit or lack of ment of any claun or defense, and (iii) shall not be 
otre~d i.n evidence in this or &n)' other action or prooeedins, except in eonnection \\ith this 
Agreement or the enforcement thereof 

21 Di1m1ssal of P<ndina Advsrwy P!'9<sCdin8!. Attaclled hereto., Exhibit 
A ""' Final O.Scn in cad> of lhe Adverwy Prooeedinp, wtueb lhc Committee ,.;u file "ithin 
seven (7) calendAr da)1 from the date lhe Debton receive lhc full amount of lhe Settlement 
Payment 

22. ~. All ooucc.s. request~ and other communications pursuant to chis 
A&reemcnt shall be •• wnuoa and shall be deemed to ba•·· bceo duly giveo, if deti,•ered in 
persoa. or by courier. telegraphed. telexed or b)' !ac.sunde uansmu.s..on or sent by express, 
r<psu:red or ecmficd mill, post~~< pn:paod. addressed as follows· 

!!10 DebiOn and 
Comm1tt« 

AI'DCXS 126011 J 

V1\·aro Corpo.-aoo 
1250 Broooh\ly. 2.llh floor 
x.,. York, Sew Yodc 10001 
Atm· Plubp 1 Gund 

Paae9ofl4 

"11h I <Op)'IO 

t{IOCiaunants 

A1tXIC:S 11610611 _, 

. 

Couo O'Cootlor 
277PaJ1cA,mue 
New York, NY 10172 
At111: frederidt E. Sduni~ Esq. 

-<and-

Arent FoxW 
167S Broadny 
New Yotk, New Yodc 10019 
AttD. Geo~ P. An;eloch. Esq. 

M=atd Coen. S.A de C.V. 
A,,._ SOD Icroaimo 210 Pte 
Col~ SOD Irn>aimo 
MoatcrT<)', N l.. Mexico, 64~ 
AIID. O..sta''<> M. de Ia G;uza Onega 

Unifica Cootaa Media, S.A. de C. V. 
A•'C. SOD ]C10111JllO 210 Pte. 
Colonia San Jeronimo 
Monterrey, N.L. Mroco. 64640 
A tiD: Gustavo M. dc la Garza Onega 

G1.1sm' Investments., L.P. 
10190 Katy Fn:eway 
Suite 410 
Houston, TX 77043 
Attn· Gusta•·o M. de Ia Oaru Onega 

Gusma Prcpenies, L.P. 
10190 Katy Freeway 
Suite 410 
Hous10n, TX 77043 
Attn. CAI$1>vo ~t dcla Garza Onega 

Man:.atd lnttmation.al. LLC 
10190 KA1y Frte"'OY 
Suitc410 
HOUJtOQ, TX 77043 
Attn· Gusta,·o M dcla Garza Onega 

Gv.sta\'0 M. de Ia Gana Onep 
M.arca:cl Com, S.A. deC V. 
A\C. SOD Jeronimo 210 Pte. 

Poael0ofl4 

··--·--------·----------·--------------------------------------------------r-------------------------------------------------------------------------- · 

..-1th a cop)' to 

I flO lhc 0&0 earners 

Coloma SOD IcroDllfto 
Montcn'C)', N.L. Mexico, 64~ 

Gustavo de Ia G~UU Flores 
Mareotel Com, S.A. de C.V. 
A,,., San Jeronimo 210 Pte 
Cotonua San Jeronimo 
MootciTCy, N.L. Mexico, 64640 

Rob< no X Morpin 
Marc:4tcl Com, S.A. de C. V. 
A""· s .. Icronimo 210 Pte. 
Colonia Sao Jeronimo 
Montcm:y. N.l.. Mcxooo. 64640 

Rob<n K lAcy 
12122 Wcst\\ood IUUs Road 
Hemdon, Vo~Sirua 20171 

Voe10r E Robles Coacba 
10314 ~ioouetllo IUD Dr 
KAty. Tens 77494 

Pedro SaiJAU Arrambtde 
SaiJAU Arrambtdc 1:. Mo<udos 

~· IJ70 
Col Lomas de CbapultcpeC 
c p 11000 
Del<.....,.. Moauet HJcWao 
Me'OCO, Du<niO Federal 

Toner Knnslt) & Drop W 
13SO Broadway 
116 floor 
N<" York. NC\\ Yodc 10018 
Attn RooooA Cavalotre, Esq. 

HtKO.~ lnswanoe Company 
Conoounc Parlcwa)·, Suo,. 21 SO 
Atlanta, GA 30328 
A till. Christopher McNulty, Esq. 

Paaell of l4 

Senior Vice President- Atlanta Oa1ms 
01vision 

"llh • copy to· 

State Nllliooallosllr.lllee Company 
c/o Starst:one 
Harbomde Fmancial Center 
PlazaS 
Suite 2600 
Iency Coty, NI 07311 
Attn: Margaret Porcelli 

Peabody & Arnold LLP 
600 Atlantic: A ''e 
Boston, MA 02210-2261 
Atm: E. Joseph O'Neil, Esq. 

Rohcn A. McCall. Esq. 
Couns~l to H1scnx Insurant~ Company 

Ropers Majeski Kobo & Bentley PC 
7SO ThinS A\'Cilue 2Stb Floor 
New York, NY 10017 
AllD. Geoffrey Hcincmao, Esq. 

Amber W. l.ocklC3t, Esq. 
Covns~l to Slott NantJf'ld! 1nsvra.n« Compony tmd 
Tona US/rJtnMfiionu, ~ 

IX \\TJ'NESS WHEREOF, the Parues ba, .. c:xecutcd this in>trumcnt oo the dates 
uodleated beto..· 

(RE~1AL'IDER OF PAGE L'~'IIONALL Y LEFT BLA.""-1 
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Vivaro Corporation 

Bl" Is! Philip J. Gund 
Printed Name: Philip J. Gund 
Title: CRO 
Date: D«ember24, 2015 

STi Prtpaid LLC 

By: /sf Philip J. Gund 
Printed Name: Philip J . Gund 
Title: CRO 
Date: Deccmber24,2015 

Kare Distribution, Int. 

By: lsi P/JillpJ. Gund 
Printed Name: Philip J . Ound 
1itle: CRO 
Date: December 24,2015 

STi Teletom,lnt. 

By; Is/ fh/lloJ. Gund 
Printed Name; P~ilip J. Ound 
Title: CRO 
Dale: December 24,2015 

T!\'W Corporation 

By; !s!Phl/lpJ. Gund 
Printed Name: Philip J. Gund 
Titlc:CRO 
Dale: Deeanber24,2015 

Marcatd Com s.A. de C. V. 

By; /sf O.rardo A. M•d•lll• 
Printed Name: Gcrvdo A. Medellin 
Title: General Counsel 
Dale: December 23, 2015 

Unifica Contact Media de C.V. ffk/a 
Orpni&acion Radio Bttp, S.A. de C.V. 

By. lsi Gerardo A. Medellin 
Printed Name: Gcmnlo A. Medellin 
Tille: GcllCral Cowuel 
Dale: December 23, 201S 

Gusma Propertiu, L.P. (As to Paraerapbs 
I, 4, 8-18, 2G-22 Htrt<>f) 

By:lsf Gzm0\'9 M dt Ia Garza Onega 
Printed Name: Gu.tavo M. de Ia Garza 
Onega 
Title: Sole Manaaer 
Date: Dewnber 23,2015 

Gusma Investment" L.P. (As to 
Paraera_pbs1, 4, 8-18, l~ll Hereof) 
By:/sl Gu.vtavo M de Ia Gar:a Ortega 

Printed Name: Gustavo M. de Ia Garza 
Ontga 
1i~e: Sole Manager 
Darb: December 23,2015 

Proa.ress lnrtrnational, LLC 

By;lt/ Gu!ravoM. d• /Q Gar:o Onega 
Printed Name: Gusu.vo M. de Ia Garza 
Ortega 
Title: Sole Manaser 
D:w:: December 23,2015 

Page 13 of 14 

' . 

The Official Committee of Unsecured 
Creditors 

lsi Gustavo M. de Ia Garro Onega 
Gu1tavo M. de la Guu Ortttl 

Is! Gu.tiOYO M de Ia Garza Flores 
By; lsi John J. Rou Gustavo M. de Ia Gana Flo reo 
Printed Name: John J. Ross, in his capacity as 
Committee Member 
Title: Committee Member 
Datc: December 24, 2015 

Is! R<merro X. Morggtn 
Roberto X. Mar,ain 

lsi Robtn K. l.ocv 
Robert I<. Lacy 

lsi V1cror E. Robl<S Con<ha 
ViC'tor E. Robles Contha 

Pedro Salinas Arrambide 
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UNTTED STATES BANKRUPTCY COURT 
SOliTHE!LN D1ST!UCT OF NEW YORK 

In ro: 

VlV ARO CORPORATION," a/., 

Debwrs. 

THE OFFICIAL COMMJTTEE OF 
UNSECURED CREDITORS OF VlV ARO 
CORPORATION, er of., 

Plaintiff. 

v. 

GUSTAVO M DE LA GARZA ORTEGA, 
GUSTAVO DE LA GARZA FLORES, 
ROBERTO X. MARGAIN, ROBERT K. 
LACY, VICTOR E. ROBLES CONCHA, 
PEDRO SALINAS ARRAMBIDE. HJSCOX 
INSURANCE COMPAJI.'Y. INC., AND STATE 
NATIONAL INSURANCE COMPAA'Y 

Defendants, 

Chapter II 

Cm No. 12-13810 (MG) 

(Jointly Administered) 

Adv. Pro. No. 15·01124 (MG) 

FINAL ORDER FOR DISMlSS.U WITH PREJUDICE 

B:ued upon the Senlemem Agreement (the ''Agreement'? enu:red by and between (i) 

Plalotitf and Debtors; aod (ii) Defendants Gu.tavo M. de Ia Garza Orteg;~, Gusu.vo M. de Ia 

Gano Floreo. Roberto X. Margain., Robert K. La<:)', Victor E. Robles Conc:ha. and Pedro Salinas 

Ammbide (collecrively, the ·~",wgether with the Plaintiff and Debto11, the 'b!liu") 

which was approved by this Coun 's Ortkr Appr<Ning Settlement [ECF No. __], it is hereby 



ORDERED dw the Advers.vy Procccdma 10 ia cntimy ODd Ill elaina ~all lhc 

O.fcndana ill the Ad\'trs.vy Procccdilla. rDCiudifta Hiscox Insurance Company, Inc. and s-

NO!iooallosW1Dcc Compan)', ore bc,.b)' cluauucd wllh pr<JIIIhcc; ODd 1111 furlbcr 

ORDERED lhll the Pat11C$ •nil pay lhnt own respcai•·• COStS of ccwt ill the Acl\ .. rwy 

Proccocho& 111c1 lh<~r ... , -~·· re.s .....,..s .. - ,.'Jib m. Acl•-crwy Procccdiag, 

exocpl for .,Y otccuat) po)tnmiiO mfora: the Sc:lll<mcm AIJ=nem. 

llc<4 N"" Yorlc. N<" Yodt 
---~2016 

HONORABLE MARTIS GLENN 
UNITED STATES 8A."1<RUPTCY lUGE 

. 

UNITEO STATES BANKRUPTCY COURT 
SOVTllERN DISTRICT OF NEW YORK 

ln .. 

VIV ARO CORPORA llON, tr ttl., 

1HE OmCIAL CO~I.MITTEE OF 
UNSECURED CR£DITORS OFVIVARO 
CORPORAllON,.roL, 

MARCA TEL COM, S.A DEC V, 
ORGANIZACION RADIO BEEP S.A DE C.V. 
NIK/A UNIFICA CONTACT MEDIA SA. DE 
C V ,llld PROGRESS INTERNA 1101\AL 
LLC, 

O.fcndana 

Cbopla II 

C... No. 12·UIIO (MG) 

(JoUIIIy Adtnioisi<IOd) 

Ac1v Pro. No. IS-01125 CoiG) 

FINAL ORDER FOR DISMISSAL WITH PREJ UDICE 

Based upon lhe Scnlcmcnt Ag,.ement (the ~·) cnteiOd by and between (i) 

PlAintiff and O.bton; and (ii) O.fcndana Man:atel Ccm, S.A. de C.V, Orvm:ac:ion Radio 

Beep S.A. de C.V. Dlk/a Uoifica Ccotact Media SA. de C.V., ODd P~ss lnt<mational LLC 

(eollceti•tly, the"~". <<>&ether "ilh lhc Plauttiff and Oeb!Ors,lhe "~") "hiclr wu 

appiO\ocd by this Court's Orrhr Af'P""'"I S<ttln"'"' [ECF No. _j, rt 15 hen:by 

ORDERED that me Ad,.erwy Procecrlr.rrg "' tts eotim)' ODd all elauns lgi1JIJ1 me 

O.fcndana "' lhc Ad• crs.vy ProoccdU>g an: bcn:by dimuucd ,.;lh pn:judic:e; and n rs twtlrer 

--------------------------------- -------------------------------------- ----r-------------------- ------------------------------------- -----------------· 

ORDER£0 that the hrtlcs wrll pay the&r own r<SPCcU\'C cosu of oo•>rl U.lhc Adv<rw) 

cxeept for any lttccs.wy payment to enforce the ScrtJement Agreement.. 

Oat<d: NewYorlt, New Yodt 
---~2016 

HOSORABLE MARTIN GLENN 
UNITED STATES BANKRUPTCY lUGE 

EXBIBITB 



UNITED STATES BA.'IKRUPTCY COURT 
SOtmiERN DISTRICT OF NEW YORK 

In re: 

VIV ARO CORPORATION, et ol .• 

Debtors. 

n!E OFFICIAL CO~t\I.ITTEE OF 
UNSECURED CREDITORS OF VIV ARO 
CORPORATION, et ol., 

Plaintiff, 
v. 

GUSTAVO M. DELAGARZA ORTEGA, tta/., 

Defendants. 

n!E OFFICIAL COMMITTEE OF 
UNSECURED CREDITORS OF VIVARO 
CORPORATION • .roL, 

Plaintiff, 

V. 

MARCATEL.COM S.A.de C.V, eta/., 

Defendana. 

ChapleT II 

Case No. 12·13810 (MG) 

(Jointly Administe,.d) 

Adversazy Proceeding No. 15.()1124 
(MG) 

Adversazyl'roc«dingNo. IS.()I12S 
(MG) 

ORDER APPROVING SETTLEMENT 

Upon the joint motion by the Official Committee of Unseeured Crtditors of Vivaro 

Corpomtion. et ol. C'Piaintilf") and the Debtors in lhe underl)ing banktupu:y procecdiop (the 

"Settlement Motion")' for an order under Rule 9019 of the Federal Rilles of Bankruptcy 

Prcct<!ure (the "Bankruptcy Rules") authorizing and approving the Settlement -"S=mcot (the 

''Settlement Agreement"), ~excel to the Settlement Motion as Exhibit A which provides a 

1 To the ex1cnt DOl oU)Cf'''lliC dcfmcd herein. aU c.~piWized tams sbal1 have the meanings ucnW ~ tbc:m in tbc 
Scttlcmmt Motioa. 
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global ~ement between lhe Committee and lhe Defendana1 of Adversal)' Proceeding No. IS· 

01124 (MG) (the "D&O Action"), Advma:y Pn>eeedins No. I 5.()112S (MG) (the ''P,.fereoce 

Action", aod together "ith the 0&0 Actioo. the "Advenary Pro<eeding•"), aod of all di$plltel 

ooneeming the claims scheduled or asserted by or on behalf of the Debton' insiders aa,ainst these 

estates; and the Coun having juri.s.djetion to consicle.r the Settlement Motion and the relief 

oequested !herein pursuant to 28 U.S.C. H 157 and 1334; and upon eoruider.>lion of the 

Settlement Motion and the relief requested therein being a oore proceeding pu:rsua.ot to 28 U.S.C. 

§ 157(b); and the Coun finding that reasonable notice oflhe Settlement Motion was provided to 

all ncceSSIU)' parties: e.ncl the Coun having dettnnined that no other or funhtr notice of the: 

Settlement Motioa is required; and tbe Partles having consented to the entry of final orders or 

judgm<nts by this Court; and venue being proper betb,. thi• Court punuant to 28 U.S.C. 

§§ 1408 and 1409; and upoa c:onsidctation of rn·o decla.ratioos admitttd into evidence: 

(i) Declaration of William K. L.cohan In Support of Joint Motion for Approval oflhe Settlement 

Agreement Under Rule 9019 oflhe Federal Rilles of Bankruptcy Procedure [ECFNo. _), and 

(ii) Declaration of Philip Gund In Support of Joint Motion for Approval of the Settlement 

Agreement Under Rule 9019 of the Federal Rilles of Bonkrup~ey Procedure [ECF No. _); aod 

the Court bavin& reviewed the Settlement Motion: and approval of the Settlement A.grec:meat 

being within the sound discretion of lhe Court; and no objections to the ,.lief sought in lhe 

Settlement Motion having been timely filed; and the Agreement bein& fair and equitable, in the 

best interests of the Debtors' estates ~ their creditors, and above the lowest point in the nmg.c 

of reasonableness; and for the reasons set tbrlh on lhe o<oord at the hearing held on January 27, 

20l5; and after due deliberation and su.ffic:icot cause appearing therefor, it is hertby 

2 Thr 1mr1 "''kft:Zida.nt~:" rc(c:ncol1a:-th-e2y _, tM D&O Defc:::oci.IDtund the Prc:fcnftt'.t Otfcodat.la 

1 

---- -----········---------------- --- -- -- ----- ---------------- --------------r------------- ---- -------------- -------------- ------- ----- -----------------· 

ORDERED that lhe Settlement Agreement and all of the n:leases aod other provisions 

tberein are approved under Bankrup~ey Rule 9019, and the tenns of the Settlement Agrtemen~ 

annexed to tbe Settlement Motion as Exhibit A, are fu.Uy incoi})Oraced herein. and the Parties are 

authoriwi to take all actions provided under the Settlement Apemen~ and it is further 

ORDERED that thi• Order shall be in full forte aod effect upon its enuy; and it il furtlw:r 

ORDERED that. to the extent this Order is inconsiStent"' ith the tenns and conditions of 

the Settlement Agreement, the tenns and cooditions of the Sculement Agreement shall contrOl. 

Dated: New York. New York 
---~2016 

AFDOCS!12290109~ 

UNITED STATES BANKRUPTCY JUDGE 
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ARE>IT Fox LLP 
Geo!ie P. Angelicb 
Da-.idWynn 
Eric Roman 
GeoJie V. Utlik 
167S Broadway 
NewYorlc, NY 10019 
(212) 484·3900 

CoiUIS<I for th• Official 
Committtt Of Unsecured Crtdlron 

UNITED STATES BANKRUPTCY COURT 
SOUn!ERN DISTRICT OF NEW YORK 

In .. , 

VIVARO CORPORATION, era/., 

DebloiS. 

lHE OFFICIAL COMMfiTEE OF 
UNSECURED CREDITORS OF VIV ARO 
CORPORATION, 11ol., 

Plaintiff, 

v. 

GUSTAVO M. DE LA GARZA ORTEGA, 11 al., 

Defendana. 

n!E OFFICIAL. COMMITTEE OF 
UNSECURED CREDITORS OF VIV ARO 
CORPORA TJON, <1 ol., 

Plaintiff, 

MARC.4 TEL COM S.A. de C. V., <to/. , 

Defendonts. 
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Chapter II 

Case No. 12·13810 (MG) 

(Jointly Administered) 

Adversazy Proceeding No. 15.01124 
(MG) 

Adversazy Proceeding No. 15.0 I12S 
(MG) 



DECLARATION OF WILLIAM K.lENllART IN SUPPORT OF 
JOINT MOTION FOR APPROVAL OF SETTLEM.ENT AGREEMENT 

UNDER RULE 9019 OF THE FEDERAL RULES OF BANKRUPTCY PROCEDURE 

Pursuant to 28 U.S.C. § 1746, ~William K. Lenhart. declare under penolty ofpetjury 

that: 

1. I was the panner in charge of the resuucturing practice at BOO USA. LLP, a 

Delaware registued limited liability partne.nlUp, a national accounting. tax., and consulting finn 

"ithoffie<s located at 100 Parle Avenue, New York, NY and other localions through the United 

Stat¢s, with over 25 years of accou.ntiJlg. bankruptcy. and insolvency experience. I retired as a 

partner ofBDO, effeah·e February 28,2013, and remained employed by BOO until June 30, 

2013.1 I was the lead partner for BOO in its c:apacityas • finanoiolo<hisortothe Officio! 

Committee of Unsecured Crtditors (the ''Commiuce .. or "Plaintiff') of the abo'-e-captioned 

debtors and debt·ors in possession (the "1Dcbtorsj. lberuftt:r, [ remained involved i.n these 

chapter 11 eases in my new capacity as an independent contractor of BOO. Thus, I have bee:o 

involved in the. Debtors' chapleT It c:a.ses from the beginning and have relevant expertise and 

peTSOna1 knowledge about these CMes. 

I submit this decloralion ("Oecloralion") in support of the joint motion (the 

"Motion")' of the Committe< and the Debto,.for oppTovol. under Rule 9019ofthe Federal Rules 

of Bankruptcy Procedure ("Banlcruptcy Rule'), of a •enlement agreement attadled to the Motion 

as Exhibit A (the ""Settlement Agleement'1, which c:ontains a global settlement bctw«n the 

t $'1 AJUdavnofMarkoc ll RabiMwiu in S11pp0n of the S:uppt.c:mcna1 DuckiJt.R Sta:t.emcnt Rcpnbng RdalbOD 
ofBOOCONUlting.aDivisionofBOOUSA.LLP.asFiM..''lC:ialAdvuorsoftbeOmcialConu:nittteofU~ 
Crodiloa {B~y c-. ECF No. <20) '' '1 l·S. 

'Capital.iurd ~ ~ bcre£n but not defmed shall ha\'e ~he meaning uctibcd to tbem ill thc:MotiOfl. 
2 

and contAins releases :&nd waivers with prejudice of aJl chum& tlw. were or c:ould have been 

brought by the Committee on beholf of these estalt$ :ogainst the Defendants (as funher "'' forth 

in the Settlement Agreement). I therefo~ respectfully submit that the Agreement represents a 

fair and equitable compromise, is in the bet~ interest of the Debtors· eswes and an oflheir 

oredito ... and therefore should be appro>•ed by the Coun. 

A. The Settlement Is a Ptoduct of the Mediation btJore J udgto Drain 

.S. Tbe proposed settlement l$ :J product of the mediation held before the Honornh1c 

Roben 0 . Drain. which focused on addressing the 0&0 claims bet\\un the Committee and the 

Debtors• dirtctors and officers. ln addition to the Commiuee"s professionals. the mediation was 

anended by a member of the Comnuttee wbo had the requisite scnJement authority. Before the 

mediation, couo.sel for the Committee ~d COW1SCI for certain of the Oebtorst insiders resolved 

the Preference Action. but lhe prefereD<:e sculement \\11.5 oooditioncd on a global settlement with 

the 0&0 Defendants. Entering the mediation.. the Committee essentially had two options: (a) to 

settle both the 0&0 Action and the Preference Action for a S4,035,000, plus wai\·er, 

redas:sifieation and reduction of certain claims of the Defendants againn these estates; or (b) to 

litigate both the D&.O Action and the J>refeT<noc Action. 

6, The mediation concluded after a ful l day of discussions and several follow up 

days \\1tb terms that were approved by Judge Drain and memorialized in the Settlement 

Agreement. wh1ch provides, among other thmgs, for; 

poyment to the Oebto" ofS4,035,000; 

waiver of$1 51,791.30 in admirustrati\'e expense claims; 

reclassificarion ofS5,855.00 in ldministrative exptnse claims to gener.U 

unsecured claims; 

AFDOCS!I27-sl699.3 

Commirtee and the Defendants' of the Ad,·mary Proceeding No. 15.01124 (MG) (the ' 'D&O 

Action'1 and Advtr$31)' Proceeding No. 15.01125 (MG) (the .. P,.ferenoe Action'), and of all 

dispu1es concerning the claims scheduled or asserted by or oo behalf of the Debtors' insiders 

38ainst these esw... In this Oecloralion, I addr<ssthe Committc<'s optioru, process and 

benefits of the settlement under the. Ag:reeme.ot. 

3. On behalf of the Committee, I participated in negotiations and discussions with 

the Comminee·s counsel, the Committee's expert witness, the Debtors' CRO and counsel, 

counsel for the Defendants, and counsel for the Debtor>' 0&.0 canien, befoTC aod after 

complaints were filed in tbe 0&:0 Action and the Preft:renee Aetion. I also participated in the 

medialion of the 0&.0 Action held be foro the Honor.lble Robert D. Drain, which resulted in the 

settlement . I am familiar with the Committee's claims against the Defendants and the 

Defendants • defenses roised in the D&O Action and J>referenoc Action. I bove knowledge of the 

facu and J'tiltesenw.ions set forth in lhe Mocioo rega.rdi.og the tenns of the Settlement 

Agrument. the Committee' s in"estigation of the Debtors' books and ~cords,. and the n:te,·ant 

fa.tlual background s<:t fonh in the Motion. 

4. The Senlement Agtument was roached by the parties after good faith, arm's· 

length ncgotialioos and was signed by and between (i) both the Debton and the Comminee; and 

(ii) the Defendants, eachofwbich i.s rep~ented bytheirindependent. experienced and 

competent legal eounsel. I respectfully submit that the Sealement Agreement represents a 

reasonable resolution of the pasties' legal and faetu.al di$putts (a.s discussed in deWl in the 

Motion), provides for lhe immediate $4,035,000 settlement pa)ment to the Debtors' estates. plus 

th<: Defendants • wruvcr of claims ag3iast these eswes with a face amount of over S 13 million, 

, The 1.enn "Derccctcu" !'den collo::cvety til) tM 0&0 Ocfendal\ts e~d the P!d'ert:~Ce Detto&na.as sueb ~ 
ue defmed m !.be: Motioa. 

7. 

• ~duction of$2,931.00 in priority uns.oeurcd cl3ims; and 

• waiver and release by the Defendants of their g.enel;\l unsewred claim$ against 

the Debtors and the Debtors· esuues with a face amount of overS 13 million'. 

The beatfus thal tbc proposed mediated s.;ttlc:ment wouJd provide to the Debtor$" 

estates and their ~~itors are substantial. The S4,03S,OOO settlement pa.)ment, combined wilh 

tbe De-fendants' wawcr of claims, will provide these eswes whb sufficient funds with whJch to 

propose a confirmable plan which should allow for a distribution to unstcurcd ertditors.' 

8. The benefitS provided by the proposed settlement substantially outweigh the 

significant costs and litigation nsks the Committee would have to face in pursuing the 0&0 

Ac:tioo and the Preference Action agaiost the Otfendanu Both the breach of fiduciary duty and 

preference claims, for exampJ~ would require document disco\'ery and depositions of parties and 

non~parties located in Mexico. a1 least some of whom would roquireSC'rviee of process to be 

dftctu.ated under the Hague Convention. based upon consultation with the Committee's counsel. 

ln addition. the Defendants would have the ineen.ti\·e to heavily litigate c.·ety iS;Sue, given their 

access to the Debtors' $10 million ""'&Sting"' 0&0 insu.nmce policy for defense oo-sts, thereby 

sigo.ifieantJy increasing the potential c:osts as well as the length oflitigation. 

4 Plnuclt to the~ ~t RobenK l.oc} $ball ba\'e ~,~;~ allo'••cd C~ I!Me.¢ured claim itt !he 
amo~ ofS196)S6.00and.an e.Uo•'ed priorit)' ans«wedclttm ifl thc.amo~.mtofS8,794,00. View E. Roblet 
Co~ ab&l1 bak anaUo\loed admi:cistmive cxpmse daim ofS10,6l4.76 and an lllov.'Cd gmml ut~S«wcd daim 
inlhcamo1JilltofSS,88S.OO. 'ThcaUov.Wcleim.so!Mcsm. Lacytn:l.Rob~setiteomofth« respoeti\~ 
_lo),...ap...-.wiiiiii><Dcblo ... 

$The~ Of ll)y diJ:ri'bcllOM 10 gtnt'ftltmJCtwcd C'·tCibtonl tltllkt I plul v.ilJ <kpcod upon (be (snaJ *IDOW:C 
of allowed gcoc:ral ~ cll.ims Gl4 o\bcr Ck10Nlbll 't),lU bt more t\I.Uy expl.tinecl itl• ~int plat~ of l)q'llldation 
atxl d:l~loture statcmem. 

'The D&OPobc:~es ere ~"pobcid 10 dl.at everydallatpaid to tht D&:O Defendmaand thtirQ)ImSd !OJ 
~tor kgal fees atld cxpenscs ~ m tollllC:ttion Wl\h tbe 04.0 Ac.UOD rediXeJ the &D'.ow:'lt of covmae 
t\' ai1ablt for peymmt oftbc: dai.ms auc:n.cd q_ains:. the D&.O Dcfer:adlmlua lbr: DA.O Actioa. 
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B. The S<ttlem .. t Is Fair ud Eq\litable ud D0<1 
Not f1ll Bdow the Lowtst Point in the Baprc pr Rr11Mib1tnrst 

9. The propo11<d aJobaloettlement of the D&O Acuon and Pr<fer<ne< Action is fJUr 

snd equitable and does not 1011 below the lowest point in the ranae of rouoMblenus. Tbo 

settlement achre,·es the Uueodt:d aoaJ of supplmteotift& these e~tata' cash posi1ioo to enable 

them to propose a plao lhll sb<odd prc>Yide for a cliSinbul>oo to aenerol uuecurod croclitor1, 

Speei6ally, and as deiCribed ~bel.,.., the benefit of OCC<JIIllla an unmedwt S4,0JS,OOO 

pa)ment, together,..,th the ,....,,,.,and roclamficaDoo ofapproxuna~tly$164,000in 

administmi''< expense clauns, the reduction of $2,931.00 in priority Wlteeurod claims, lllld the 

wa.iver ofgeoeral unseeun::d claims with 1 {ace amount of over $13 million, warrants approval by 

thos Coun, particularly givina wetgbt to the significant nsks and hurdles the Committee would 

I. A~ti.nc tlle Settlaa.rat b BeaeliciaJ a.ad 
Prtfrmd 10 Continufd Litigation (l,.ur.,,. [aston MI. 2l 

10. The settlcmem IS latid>• !wed on the recommendation made by the Honorable 

Roben D. Dr.lin 11 the October 20, 2015 mediltioo. The cash onf\mon to the Debtors'..-. of 

$4,035,000, plut v.'alvcr and reelaastfieation of oert:lin claims (1 e , waiver of$157,791.30 in 

administruivt expense daims. n::dusifica&ion o(S$,855.00 lD ldnuntltrlti\'e cxpeo.sc claims to 

general ,.._.,.d eWtnJ, the 1<duc:t1on of$2.931.00U. pnontyUDS<CUrod eWmJ, and ..-a .. ~r 

and rele111< of over $13 mllhoa 111 peral UJIIeCUrod eWtns) ,..,u unmedJaltly benefit tbue 

eswes by both,.,._ the Debtono' cash positioa,.·lule mnultaneously reducing the"""""" 

of administnuivej pnont)' and acncral unsecured daims uscncd aaa~nstlhese eswes. Thus, the 

$(tt)ement will brina thete eStates tO the point wbe~ the Oebton and the Committee can propose 

cndnon.' 

II. Tbe elobal settlement also ends the high c:ost lllld risk of eontinued litiallion, 

Spee~fieally, the balanoe between closure of the litiptioo vemt5 the uncellaioty of futu1< fU«<U 

slwpl) bps 111 &.or of settlement IPP""'II No< only ts the S4,035,000 a reasonable settlcmeot 

c:oosoden the mynad of diffioulties the Coounonee fll<:es '"th the 0&0 A..- Fom. the D&O 

claims arc iO''<mtd b)• Delaw.,. law. To IU<eeed 011 the meritS, the Cornnuttee would need to 

sbow tho actions of the Debtono' Board ofDirocton fall outside the busineSJJudament Nic. Tbis 

makes the d11ms cballensUo& and hkcly would requll\\ cxpen IC$limoey to establiah b,.ach of 

6duewy dulles and vio~oo of dul}· of care Uuptioo of the claimslllld defenses would be 

,........,. bt>pb<IO .. -....~c~ ha>-. to OOCIII 111 the -t<>l of clainu U.voh'Ull the !oman 

Defendants The case then:!ore poses addn•OIW _, at1eodant to foreian tnvel Tb11 also adds 

siantAeant additionallitigatioo costs and time to fully adjuclielle the proceodina. For example, 

acrvicc of tb~ eompla.int under the Haauc Convection alone would be costly and cou.Jd U\ke 

bc'r.r.·ccn (our to ux months or lqer 10 efrecnw.c Hague Cooveoooo proccdw'CJ wou.ld also 

bkel) be OCCCSAI)' to effe-cliseovel) on noo-porti<1 in Mexico, makina tho colleeooo of 

sucoeufully obwo a final judgmeot _... the D&O Defendants U. the 0&0 Ac:llOil. c:olk<:boo 

ofthll Judgment would requin: o"·erseu enforcement v.ilh limited as:su.ranee of sueceu 

----··· ------------------ ----------- -------------------------------- -------r ··--- ------- -------- ---------- ------------------------ ----------- ---------· 

12. 

co<tS lhll would likely oonsume coruodeeable amounts of the SIO m1lhon fau amOUDt of the 

policies. In f>a, before all of the comp~nts have even been served, the 0&0 Defendants 

sought and were allowed a $250,000 charge asainst the policies for W:Ned defense costs. 

Indeed. the litigatiot~s to date have betn expensive and nme..eonswnina, as cx.emplified by &be 

Defendants' obJm>oos, 110ona other tbinaJ. to the Cooun1ucc 's stanchng mot>oo, the 

COO\'en these Chaptu II Cases to ehlptcr 7 .,... .. There IS C\'CI) ond-the c:oatillued 

prosecution of the 0&0 Action and the Preference Aeuon would be very expensive and could 

consume substantitl amOWllS of \he rtmamins 0&0 poHcics. Hence. approval of the global 

settlement will a\'Oid future hti,ptaon expense and assure an immedtue S4.03S,OOO rte:O\'el')'. 

13. If the ease were to proceed, the Coolmitll:e coulddceide to lUre contingency 

COW!Selto pmsecute the..,._ COIIWISCDC) OOIIllSCI"'ould loktl) deiiWid a.,.. fee equal to 33 

to 40% oflberecoveryaftere"J)CllS<$ II; hypothetially, the hue--s were tooontinue ,..; th 

ooonngeney fee eounsel,and 1f the Commott~;t is able to settle the breaeh of fiduciary duty 

claims against the 0&0 Defendants for $6 million (Silb}l:ot to the fWids remaming available 

under the D&O "\\.·astins•• D&O Pohciu), the net estimated recovery to the Debtors' estates 

would be roughly S4 mllhon (wwnin• a 33% cootingenc) fee) or $3 6 milhon (asswnina a 40% 

a •mngeney fee) Thus, a 20 IS proposed S4 nullioo settlement is equal to or betttr than a 

the Co.mrmttee would face: iD &he event at detennincd 10 pUISuc hU,.Uon The:sc: factors, among 

I 
I 
I 

: 
I 
I 
I 
I 
I 
I 
I 
I 
I 

ochen, were ,.etled at the October20, 201S medu:oon and likelycootnbuu:dto lodae Draoo's 

14 Morco'\-e-r, die $35,000 pa}menl to JCUle 1M Preference Acuoa.. plus \~ian·~ of 

$157,791 ,30 an ad.nutlisttan\'C expense e~ms and waiver ofo\'erSJ3 millioo m general 

unsecured c.la.i.mJ represents a reasonable recovery on lhe Plaintiffs cJaims againtt the 

l'r<ft1<nc>: Defendants. For settlemcm purpo1u, as port of our anal)-.is as the Committee' s 

financ:oal consulwn, we estima:ed the >'llue of the p1<f<r<n« claims at ooc less than S3 2 nulboA. 

mdhOil U1 'the Pft:ferenc:e Action IS prt":maJed Oft the IUC'tlt.SS Oil the menU; (incluCbn,J dcfe:atJn~ &be 

P1<ference Defendants' alleged "ordw.ry oounoe ofblmneu" defense) and abohl)•to ,...,,..,the 

uansf'ert and to eollect the judgment ftom tbe foreip Defendants in Mexico who, on infonnation 

and belle~ lade Sllffieient liquidoty and usets to sllisfY a sizeable judgment Tbus, continued 

htiptaoo or the preftorencc cla.un$ JmKDt sunllar nsks. ()O$'t$ and coUec:tacms assues u des.c:nbed 

abo\ e 10 ....,....on v.1tb the D&O ACbOO 

IS. It 11 important to """' lhll the Coolnutt« """~ the S4,03S,OOO settlement and 

"'awerofmore than $13,000,000 ofclauns u a wrresohmon to all D&O and prefe~<nceclllnu 
m the l&ll'(iale because the Defendants arc bu1cally the same entities or todh.Jdu&Js behind lhe 

entities and an rcprncnted by the same counuJ. 

l. Tbt Scttltntt:dt WiU Eo.hanc,e thew Etta.tu' Ability to 
Pro,idt a Distribution to the Crtd.itors Undu a Plan 1nd 
Js Supporttd by All J(nown Interested Partia (lrii:Hum fts19D Jl. 4) 

16 The Seulemcm is "' the best UIW'<SI of tbue Debcon' ...,... and theor erodnon 

As ref.,...ond abo•-c. the settlemeot enables the Dd>IDB and Comnu- to propose • 

confinnable plllll of liquidatioo. Tbe settlement will ~<suit on 111 111U11edi11e cash .Wsion to the 

Debton· estAJts m the amount of S4,035,000, plus WaJVtr and ttclassific.ation of cenain cJairns 
9 

AFOOCS'Jl7S2f99J 



(i.e., waiver of SIS7,79J.30 in administrative e:qx:ose claims, reclassific:atioo of $5,855,00 in 

administrative e:qx:ose claims to general unscewod claims, 1he redutlion of$2,931 .00 in priority 

unsecured claims, and waivtr and rtlcase of O\'Cf Sl3 million in general unsecured claims) that 

\\ill reduce 1he claims pool and "ill !hereby enable !he Debwr to propose a confirmable plan of 

liquidation. 

17. The settlement is supported by 1heCommittee, 1he Debto11, and 1he Defendants. 

Both the primary and excess 0&0 carriers abo support the settlement. Further. oo known 

constituencit5 oppose: the sealemcnt. \Vhe.n the Standing Order was ente~d, it sranted to the 

Committee authority lO initiate, file, and settle cl.aim..s. Once this settlement is approved. the 

Committee and !be Debtors \\i ll tum to proposing a confinnable plan with a crecfitor 

distribution.' 

3. Tbe. Competence o( CounJd, the Stope o( the 
Releam and lhe £nent to which the Stttlement 
Is the Product o( .4.rm's Length Ntgotittlons (Iridium FattOrS litiS. 6. 7) 

1&. Each of these fa<:tors IS establish«!. Fim, the partie• an: sepamtely represented 

by experienced bankroptey counsel: !he Comminoe (Arent Fox) and the Debl<>n (Cozen 

O'Connor). Second, the settlement was •upported by ludge Drai.o at the mediation as being a 

fair and reasonable resohmoo of the panics' disputes. Third, the Settlement Agreement oontai.ns 

certain customary releases and waivers of aJl claims. In addition, the Defendants agreed to 

ine,·oeably waive their rights to file or othen,isc assert any other claim that arises or IU"'S¢ prior 

lO the Effective Date, as suc.b tenn ls defined under the Settlement Agreement. in the Bankruptcy 

Court or any other forum. whether within or outside the United States. The releases and waivers 

1 Jt~•theCommiUCC'l'l'lC'A'I.ballhcDdcnd&r.tt "ll~bo''C bkel)' ' 'Oud q&ma*n;r<.bapttt II plan and dll:t:IIO'Ibt 
site Md &mo~ of Wit dtims ~ou~ ba~ teMcttd plat1 oonf!ftl\ltioD di.ff't.(.'Ult or impossible. 'Thus.. the V.'IJVct of 
e-laizw. preset~!$ en m'lportam 1tCp iQ temOY'itla Obllae!a tO eoftfU'f!UiliC!I and d:istributio!'l. Jn addition, \\oithout the' 
Oe:f<nd.aoU oppoq coo.tirma1ioo. ~be '<IRS of confmne:tilm Jbocld be Jiani(~W~t.ly las tha:l it !hey did not wa.iw 
tbrirc;lainu. 
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of claims COO!ll.ined in !he Settlement Agreement do not apply 1<> or benefit any entity olher !han 

lhc parties tO the Settlement Agreement and their profesSJon.als. Thus., the rele-ases and walvtrs 

~ reasonable and should be approv<d. 

c.~ 

19. 1n summary, and as fUrther set forth in the Motioo.lhe totality of the record 

demcmstraleS that the Motion sbould be granted as it is in 1he best interests of !he Debl<>rs' 

estates and all of the Debtors· mditors. The proposed $Cttlement is fair and equitable and in the 

best interests of these Debtors' eswes and lheir creditors and &lis above the lowest point in the 

range of reasonableness. The proposed settlement is in line with the Committee's strategy to 

achieve admin..i.sttative solvency oflbe Debtors' c-sta1eS and to provide nco''Cl)' for tbcs.c estates' 

gener.al unsecured aeditors. Approval of the settlc:mtt~t would result in a substantial cash 

infusion to these estates a:od a $ignifieant reduction in the administratio.·e, priority and general 

un5ecured claims pools. 

20. As a ~sul~ I respectfully submit tha11he Settlement Agreement should be 

approved by the Court. 

I declare under penalty of perjury tha1 the foregoing is uue and correct. 

D3led: New York, New Yorl: 
December 28,2015 

It! William K. .l&nhort 
William K. Lenhan 

ll 
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UNITED STATES BANKRUPTCY COURT 
SOU'lliERN DISTRICT OF NEW YORK 
In re: 

VJV ARO CORPORATION, et at • 

Oebl<>!1. 

1H£ OFFICIAL COMMJTT'EE OF 
UNSECURED CREDITORS OF VJV ARO 
CORPORATION, <1 a/., 

Plain til'( 
v. 

GUSTAVO M. DE LA GARZA ORTEGA. er 
a/., 

Defendants. 

llfE OFFICIAL COMMITTEE OF 
UNSECURED CREDITORS OF VIV ARO 
CORPORATION, er at., 

Plaintiff, 
v. 

MARCATELCOM S.A. de C.V.,era/., 
Defendants. 

Chapter II 

Case No. 12·13810 (MG) 

(Jointly Administered) 

Adversary Proceeding No. I 5.0 1124 
(MG) 

Ad•~r>:uy Proceeding No, IS-01125 
(MG) 

DECLARATION OF PHILIP J. GUND IN SUPPORT OF 
JOII'OT MOTION FOR APPROVAL OF SETTLEMENT AGREEMENT 

UND.ER RULE 901.9 OF Tlf£ F£D£Rt.L RULE§ OF BANKRUPTCY PROCEDUBE 

Philip J. Guod, declares, under penal I)' of perjury, as folio"~' 

1. I am 1he CbiefRe•uueruring Officer ofVivaro Corporation and its relaled 

debtori and debtort in possc-uion (collectively. the. "Debtorsj and submit this declaration 

in connection with the joint motion (the "Motion"')1 of the Debtors and tbe Official 

I Ceprttl.ucd tenns nolo\htl""ue dc:flzxd bere1;0 $hall M~ 1M tnlllti:I08S&kn'bed lO lbtm in !he: Monon 

AftXX::M.2197mJ 

Committee ofUnseeurcd Crediwn of !he Debton (!he "Committee" or "'Plaintiff") 

seeking approval, pul1Ua!ll to Rule 9019 of !he Federal Rules of Bankroptey Proocdure, of 

a settlement agreement attached to the Motion as Exhibit A (the ·-senlement Agreementj. 

which provides a global settlement berpwcen the Committee and the Oefeodants2 of 

Ad.,ersary Proee«<ing No. 15-01124 (MG) (!he "D&O Action'), Adversary Proceeding 

No. IS-01125 (MG) (the "Preference Atlion'), and of all disputes concerning the claims 

scheduled or assened by or on behalf of the Debtors' iosiders again5t these estates. 

2. The purpo$Cofth1s declaration is to ad,>i.se the Coun of the current SUI.tu.s 

of the daims against the Debtors' estates and the impact chat lhe proposed sen.lemeot 

would have on the Debtors• fin.aDeial ability to propost a confinnable plan. 

3. Below is a clwt containing the different types of claims that have been 

filed and/or scheduled in these cases together v.;th the Debtors• estimates, arrivtd a1 after 

having re\·iewed the claims and the Debtors • potential defenses l.hereto, of the amount$ 

tha1 will ultuna~tly be allowed. 

Administrative-' Prioritv Sec:urtd 

FlledClauns $7,868,058 $14.400 742 $23 830 472 

A110Vt'Bble - low $2,738,180 $1,622,734 

Allo"'3bJe - blAb S2 980 177 S2 082 980 

4. The Debtors~ cu.trentl}' holding cash in the amount of approximately 

S2,4S7.227. Based on the Debtors' estimates of allowable claims as set forth above,lhe 

ad<fitional 54,035,000 in proceeds, eoupl«< wilh lhe cash already being held by !he 

so 
so 

: Tht tcmt "Dtfcodents" rcCcn colkcth·el)' 1o \be o-.o Defco:!Q1t Wid the Pttfe:re:'IU' l:kf~u, as S'l.l(;b ~ 
W'C dd'Uitd 1D ~Motion. 

~ lndtide:s qproximatdy S2.029.·00 in iu¥'0tted ~ \lllp&¥1 pta(e-a$o.J:~~i fees thtoutb Oc.tober ll, lOU. 
AIDOCS/I.Z797l2SJ 



Deb1ors would, on bolh the low end lllld !he high end oflhe claims estimateS set fonh 

above, fully cover all admiuislnli.ve aod priority claims, 

Dated: New York, New York 
December 28, 201S 

Is! Ph! lie J. Gvnd 
Pbilip J. G\md 




