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Pursuant to sections 120.57 and 366.04, Florida Statutes, the Town of Indian River Shores
(the “Town”) petitions for modification of an order (the “Order”) issued by the Florida Public
Service Commission (the “Commission”) approving a territorial agreement between the City of
Vero Beach (the “City”) and Florida Power and Light Company (“FPL”). The territorial
agreement establishes a territorial boundary line between the City and FPL systems that divides
the Town and results in fragmented electric service where some of the Town residents are served
by FPL while others in the Town are served by the City. The last time the Commission reviewed
and approved the territorial agreement was over 28 years ago. Modification of the Order is
required based on changed legal circumstances because the City will be in violation of the Florida
Constitution if it exercises extra-territorial powers by providing electric service in the Town after
November 6, 2016 when the Franchise Agreement between the City and the Town expires, and
the City no longer has the Town’s consent to exercise those extra-territorial powers within the
Town. Alternatively, the Town -- as a current electric customer of the City -- requests that the

Commission treat this petition as a Complaint against the City and modify its Order approving the

City’s service within the Town’s corporate limits for the reasons set forth herein.
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Summary

This Petition involves legal circumstances which have changed significantly since the last
time the Commission reviewed and approved the territorial agreement over 28 years ago. Those
changed legal circumstances emanate from unique constitutional limitations of municipal powers,
which necessitate modification of the Commission’s Order. Article VIII, section 2(c) of the
Florida Constitution establishes that a municipality like the City of Vero Beach has no inherent
authority to exercise extra-territorial powers within the corporate limits of the Town. Instead, the
City only has those extra-territorial powers expressly granted to it by the Florida Legislature.
Modification of the Order is required as a matter of law because the Florida Legislature has not
provided the City with statutory power by general or special law to exercise extra-territorial powers
within the corporate limits of the Town without the Town’s consent as is required by Article VIII,
section 2(c) of the Florida Constitution.

Up until now, every time the Commission has reviewed and approved the territorial
agreement and any amendments thereto relating to City’s service within the Town’s municipal
limits, the City has enjoyed the Town’s express written consent. This consent has been in the form
of formal service and franchise agreements pursuant to which the Town expressly gave the City
temporary permission to exercise extra-territorial powers by providing electric service within the
Town’s corporate limits for a limited period of time. Those circumstances, however, have
significantly changed. By certified letter dated July 18, 2014, the Town formally notified the City
that when the Franchise Agreement between the Town and the City expires on November 6, 2016,
the City will no longer have the Town’s consent to exercise extra-territorial powers in the Town’s
corporate limits. In order to comport with limitations on extra-territorial powers in the Florida

Constitution, the Commission’s Order must be modified to address that change in legal



circumstances so that the City no longer exercises extra-territorial powers within the Town.
Modification of the Order is also consistent with the public interest because it will allow the entire
Town to be served by a single electric utility whose rates are professionally and neutrally regulated
by the Commission rather than place the Town and its residents at the mercy of the City’s
unregulated utility with which they have no recourse since they cannot vote in City elections.
Accordingly, the Town asks that the Commission exercise its authority under section
366.04, Florida Statutes, on an expedited basis, modify the Order in accordance with the Florida
Constitution, and ensure that Town residents currently served by the City will be transitioned to
service by FPL in an orderly and efficient manner.
Parties
1. The agency whose relief is sought by this Petition is as follows:
Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, Florida 32399-0850
2. The name, address, and telephone number of the Town are as follows:
The Town of Indian River Shores
Robbie Stabe, Town Manager
6001 Highway A-1-A
Indian River Shores, Florida 32963
Telephone: 772-231-1771
3. All pleadings, orders and correspondence should be directed to the Town’s
representatives as follows:
D. Bruce May, Jr.
Karen Walker
Kevin Cox
Holland & Knight LLP
315 S. Calhoun Street, Suite 600
Tallahassee, Florida 32301

Telephone: 850-224-7000
Facsimile: 850-224-8832



With a courtesy copy to:

Chester Clem

Town Counsel

2145 15th Avenue

Vero Beach, Florida 32960-3435
Telephone: 772-978-7676

Fax: 772-978-7675

Applicable Law

4. Article VIII, section 2(c) of the Florida Constitution establishes that a municipality
has no inherent authority to exercise extra-territorial powers; instead, the “exercise of extra-
territorial powers by municipalities shall be as provided by general or special law.”

5. No general or special law currently provides the City with the power to exercise
extra-territorial powers within the corporate limits of the Town without the Town’s consent.

6. Moreover, section 180.02(2), Florida Statutes, establishes that a municipality’s
exercise of extra-territorial powers outside its boundaries “shall not extend or apply within the
corporate limits of another municipality.”

7. The application of these provisions of the Florida Constitution and Florida statutes
demonstrate that the City has no inherent constitutional authority to exercise extra-territorial
powers within the Town’s corporate limits without the Town’s consent and that the exercise of
such extra-territorial powers by the City would violate the Florida Constitution. The imminent
expiration of the Town’s consent to exercise such powers, on November 6, 2016, constitutes a
changed legal circumstance that necessitates modification of the Commission’s Order on an
expedited basis.

8. The Commission has held that:

Territorial agreements are horizontal divisions of territory, considered to be per se
Federal antitrust violations under the Sherman Act, 15 U.S.C. § 1. Parker v. Brown,



317 U.S. 341, 350 (1942) (a territorial agreement effective “solely by virtue of a

contract, combination or conspiracy of private persons, individual or corporate,

would violate the Sherman Act.”) When territorial agreements are sanctioned by

the State, however, they are entitled to state action immunity from liability under

the Sherman Act. 317 U.S. at 350; Municipal Utilities Board of Albertville v.

Alabama Power Co., 934 F. 2d 1493 (11th Cir. 1991). Entitlement to state action

immunity is demonstrated by a “clearly articulated and affirmatively expressed

state policy” encouraging the activity in question, and “the policy must be actively

supervised by the State itself.” California Retail Liquor Dealers Ass'n v. Midcal

Aluminum, 445 U.S. 97, 105 (1980).
In re: Complaint of Robert D. Reynolds and Julianne C. Reynolds against Utility Board of the City
of Key West, Florida d/b/a Keys Energy Services regarding extending commercial electrical
transmission lines to each property owner of No Name Key, Florida, Order No. PSC-13-0207-
PAA-EM, Docket No. 120054-EM at 20 (May 21, 2013). In that same order, the Commission
also acknowledged that territorial agreements, if not actively supervised, could expose electric
customers to “anti-competitive behavior.” 1d. at 16-17. Thus, the Commission made it clear that
it “is important that we have, and fully exercise, our jurisdiction over electric service territorial
agreements, not just to approve them in the first instance as a simple geographical boundary, but
to actively supervise their implementation and enforce their terms.” Id. at 20. These regulatory
pronouncements confirm that the Commission has a duty to actively supervise the City’s
implementation of the territorial agreement from the perspective of the customer, and to modify
the territorial boundaries where necessary to protect the Town and its residents from unlawful

actions in violation of the Florida Constitution as well as from monopoly abuses and other

anticompetitive behavior.



Material Facts

9. The Town is an incorporated Florida municipality of approximately 4,000 residents
in Indian River County, Florida, and receives electric service from the City.

10. The City is an incorporated Florida municipality of approximately 15,000 residents
in Indian River County, Florida. The City owns and operates a municipal electric utility system
that serves approximately 34,000 customers, of which approximately 12,000 are located within the
corporate limits of the City (“Resident Customers”) and approximately 22,000 are located outside
the City limits (“Non-Resident Customers”). Approximately 3,000 of the City’s Non-Resident
Customers are located within the corporate limits of the Town.

1. The Town was established by Chapter 29163, Laws of Florida (1953), pursuant to
which the Florida Legislature gave the Town powers to contract “on behalf of the inhabitants of
the Town” with other utilities for the provision of electricity and grant public utility franchises of
all kinds. Ch. 29163, § 2(e) & (), Laws of Fla. (1953). The Town also possesses broad home rule
powers as a municipality under Chapter 166, Florida Statutes.

12.  In 1968 the Town entered into a bargained-for agreement with the City pursuant to
which the Town gave the City temporary consent to exercise certain extra-territorial powers within
the corporate limits of the Town, including temporary permission to provide electric service to
residents “within the corporate limits of said Town™ and to occupy and use the Town’s rights-of-
way and other public places, for a limited term of 25 years (the “1968 Agreement”). A copy of
the 1968 Agreement is attached as Exhibit “A.”

13.  In 1971, the City and FPL began negotiations regarding an agreement that called

for those two parties to observe a territorial boundary between their electric systems. On



November 1, 1971, FPL and the City entered into a bilateral territorial agreement which was
contingent upon Commission approval (the “Territorial Agreement”).

14.  In 1972, the Commission approved the Territorial Agreement. In re: Application
of Florida Power and Light Co. for approval of a territorial agreement with the City of Vero
Beach, Order No. 5520, Docket 40045-EU (Aug. 29, 1972). The Order approving the Territorial
Agreement and Orders approving its subsequent amendment are attached as hereto as Composite
Exhibit “B”. For purposes of this Petition, the term “Order” means the Order, as amended, as
reflected in Composite Exhibit “B.”

15. The last time that the Order was modified was in 1988, when the Commission
determined that the territorial boundaries should be redrawn to avoid having a particular
subdivision straddle the territorial dividing line, which the Commission recognized could cause
problems including “customer confusion.” In re Petition of Florida Power & Light Company and
the City of Vero Beach for Approval and Amendment of a Territorial Agreement, Order No. 18834,
Docket No. 871090-EU (Feb. 9, 1988).

16.  In 1986, the Town entered into another bargained-for agreement with the City
which superseded the 1968 Agreement and again granted to the City the Town’s temporary consent
for the City to exercise certain extra-territorial powers within the Town’s corporate limits for a
limited period of 30 years, including giving the City an exclusive 30-year franchise (the
“Franchise”) to provide electric service to certain parts of the Town. A copy of the 1986 Franchise
Agreement (the “Franchise Agreement”) is attached hereto as Exhibit “C.” Accordingly, when the
Commission Order was last amended there was a formal written agreement in place pursuant to
which the Town gave the City temporary consent to exercise extra-territorial powers within the

Town up through but not beyond November 6, 2016.



17.  As reflected in Composite Exhibit “B” to this Petition, the Territorial Agreement
has been periodically amended by the City and FPL, and such amendments have been approved
by the Commission. Since the inception of the Territorial Agreement in 1972, and through the
course of these amendments, the City has always had the Town’s express written consent to
exercise extra-territorial powers within the Town by virtue of the 1968 Agreement and the
Franchise Agreement. That will no longer be the case after November 6, 2016.

18. The Franchise Agreement between the Town and the City has a limited term of 30
years, has no automatic or mandatory renewal provisions, and is scheduled to expire on November
6, 2016.

19. By certified letter dated July 18, 2014, attached hereto as Exhibit “D”, the Town
notified the City that the Town will not renew the City’s Franchise, and that upon expiration of the
Franchise Agreement the City will no longer have the Town’s consent to exercise extra-territorial
powers with the Town.

20.  Under the Territorial Agreement, as amended, the Town currently straddles the
territorial boundary line which divides the respective service areas of FPL and the City. As a
result, the territorial boundary line divides the community and results in the fragmentation of
electric utility service within the Town. FPL serves within that portion of the Town lying north of
Old Winter Beach Road (approximately 739 customers), while the City serves within that portion
of the Town lying south of Old Winter Beach Road (approximately 3,000 customers).

21.  Unlike investor-owned electric utilities, the City’s electric utility pays no corporate
income taxes, no property taxes, and has access to low cost financing subsidized by tax-free bonds.
Furthermore, unlike investor-owned electric utilities, the City’s electric utility is not subject to the

costs of complying with state mandated energy efficiency and conservation requirements. Despite



having these cost advantages, the City’s electric rates have been some of the highest in the State
of Florida over the last 10 years, and are substantially higher than the rates charged by FPL, an
investor-owned utility that does not have similar cost advantages.

22.  For example, according to the comparative rate statistics compiled by the
Commission and the Florida Municipal Electric Association, the City’s residential electric rates
for 1000 kWh usage were approximately:

a. 45.01% higher than FPL’s rates in December 2005;
b. 9.56% higher than FPL’s rates in December 2006;
c. 31.12% higher than FPL’s rates in December 2007;
d. 30.23% higher than FPL’s rates in December 2008;
e. 30.63% higher than FPL’s rates in December 2009;
f. 26.46% higher than FPL’s rates in December 2010;
g. 21.57% higher than FPL’s rates in December 2011;
h. 31.45% higher than FPL’s rates in December 2012;
i.  41.19% higher than FPL’s rates in December 2013;
J- 25.22% higher than FPL’s rates in December 2014; and
k. 26.81% higher than FPL’s rates in December 2015.

23.  Upon information and belief, over the last 10 years, the Town and its residents
receiving electric service from the City collectively paid approximately $16 million more for
electricity than they otherwise would have paid if electric service had been provided by FPL.

24.  Because FPL is an investor-owned utility, its electric rates are regulated by the

Commission under Chapter 366, Florida Statutes.



25.  In contrast, as a municipal electric utility, the City and its electric utility rates are
not regulated by the Commission. See §§ 366.04 & 366.02(1), Fla. Stat. (2015) (providing the
Commission with the jurisdiction to regulate rates and services of a “public utility,” but excluding
municipalities from the definition of “public utility”).

26.  Instead, the City’s electric utility is managed, and its rates are set, by the City
Council. City Charter, § 2.05.

217. The City Council Members are elected by the citizens who reside inside the City’s
corporate limits. City Charter, § 2.01 (the Council is to be “elected at large by electors of the
City”); City Charter, § 4.01 (“[a]ny person who is a resident of the city, who has qualified as an
elector of this state, and who registers in the manner prescribed by law shall be an elector of the
city”). Thus, the Town and its residents have no voice in City elections.

28.  Under Florida law, the rate levels of a municipal electric utility like the City are not
regulated by the Commission because there is an expectation that citizen-ratepayers of a municipal
electric utility have an adequate voice in regulating their own electric rates. This expectation is
based on the premise that elected municipal officials are ultimately responsible to their citizen-
ratepayers for all rate impacts associated with their operation of the municipal utility system. In
other words, if a customer believes that an elected official is not properly managing the municipal
electric utility, then that customer can vote the elected official out of office.

29.  However, that premise fails with respect to the Town because the Town and its
residents who receive electric service from the City are located outside of the City, they cannot
vote in City elections, and thus have no voice in electing those officials that manage the City’s

electric utility system and set their electric rates.
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30.  Upon information and belief, the City uses the unregulated monopoly service area
established by the territorial Order as a surrogate vehicle for taxation, and has diverted electric
utility revenues it extracts from the Town and its residents to its general revenue fund as a means
to keep ad valorem taxes on property within the City artificially low.

31.  Upon information and belief, the City also diverts electric utility revenues from the
Town and its residents to its general fund to cover costs that have nothing to do with the operation
of the City’s electric utility, including subsidizing the City’s unfunded pension obligations to
current and former employees whose work had nothing to do with the City’s provision of electric
service to the Town or other customers.

32. On January 5, 2016, the Town petitioned the Commission for a declaratory
statement to confirm the extent of the Commission’s jurisdiction to address the constitutional
limitations on the City’s exercise of extra-territorial powers within the Town’s corporate limits.
On March 1, 2016, the Commission voted to issue a declaratory statement that it “has the
jurisdiction under Section 366.04, F.S., to determine whether Vero Beach has the authority to
continue to provide electric service within the corporate limits of the Town of Indian River Shores
upon expiration of the franchise agreement between the Town of Indian River Shores and the City
of Vero Beach.” In that vote the Commission also confirmed that in exercising such jurisdiction
it could interpret Article VIII, section 2(c) of the Florida Constitution and section 166.021(3)(a),
Florida Statutes, which limit a municipality’s lawful ability to exercise extra-territorial powers.

The Town Has Standing to Seek
Modification of the Territorial Order

33. Florida law is clear that the parties to a territorial agreement are not the only ones
who may seek a modification of an order approving such agreement. Indeed, there cannot “be any

doubt that the commission may withdraw or modify its approval of a service area agreement, or
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other order, in proper proceedings initiated by it, a party to the agreement, or even an interested
member of the public.” Peoples Gas Sys., Inc. v. Mason, 187 So. 2d 335, 339 (Fla. 1966)
(emphasis added); Pub. Serv. Comm’n v. Fuller, 551 So. 2d 1210, 1212 (Fla. 1989) (“[W]e held
then [in Mason] and reaffirm now that ‘the commission may withdraw or modify its approval of a
service area agreement, or other order, in proper proceedings initiated by it, a party to the
agreement, or even an interested member of the public.””); see also City of Homestead v. Beard,
600 So. 2d 450, 453 n.5 (Fla. 1992) (same).

34.  For reasons elaborated herein, the Town’s interest here is significant and
immediate. Because the City has no organic constitutional or statutory power to exercise extra-
territorial power within the Town’s corporate limits without the Town’s consent, the Town will be
subject to an unconstitutional encroachment within its boundaries when the Franchise Agreement
expires on November 6, 2016. The Town and its residents will be immediately harmed by a
violation of Florida’s constitutional protections which prohibit one municipality from exercising
unconsented extra-territorial power in the corporate limits of another municipality.

35. The Town’s harm results not only from a facially unconstitutional encroachment
within its boundaries, but also by the fact that the City has been using, and plans to continue to
use, its unregulated monopoly electric service area within the Town to extract monopolistic profits
from the Town’s residents in order to subsidize City operations that are unrelated to its electric
utility. This is exactly the type of utility customer interest that proceedings to approve or modify
territorial agreements were designed to protect. The Commission has a duty to actively supervise
the City’s implementation of the territorial agreement and to modify the territorial boundaries
where necessary to protect the Town and its residents from unlawful actions in violation of the

Florida Constitution as well as from monopoly abuses and other anticompetitive behavior. As
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described in detail above, there can be no doubt that the Town will suffer an injury of sufficient
immediacy to entitle it to relief from the Commission if the relief requested in this Petition is not
granted.

36.  Even if the Town did not have standing, which it plainly does, the Commission
could, and should, address on its own motion the changed legal circumstances that will render the
City’s extra-territorial provision of electric service to the Town unconstitutional upon expiration
of the Franchise Agreement. Section 350.05, Florida Statutes, establishes that each member of the
Commission has an affirmative duty to “support, protect, and defend” the Constitution of the State
of Florida. Thus, the Commission cannot and should not condone the provision of extra-territorial
electric service by a municipality in direct contravention of the Florida Constitution, particularly
where there is a Commission-regulated utility ready, willing and able to serve the customers at
issue at a lower rate and with demonstrated reliable service.

Changed Legal Circumstances Require
Modification of the Territorial Order

37. Modification of the Commission’s Order is necessary here because, as a matter of
law, the fundamental legal circumstances have changed since the Commission last reviewed and
approved the Territorial Agreement over 28 years ago. Peoples Gas Sys., Inc., 187 So. 2d at 339.
(“[T]he commission may withdraw or modify its approval of a service area agreement, or other
order, in proper proceedings initiated by it, a party to the agreement, or even an interested member
of the public. However, this power may only be exercised after proper notice and hearing, and

upon a specific finding based on adequate proof that such modification or withdrawal of approval
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is necessary in the public interest because of changed conditions or other circumstances not present
in the proceedings which led to the order being modified.”).

38. Article VIII, section 2(c) of the Florida Constitution makes it clear that the City has
no inherent authority to exercise extra-territorial powers; instead, the “exercise of extra-territorial

2

powers by municipalities shall be as provided by general or special law.” There is no current
general or special law that provides the City with the power to exercise extra-territorial powers
within the corporate limits of the Town without the Town’s consent.

39.  The Town does not dispute that the Commission has stated in an administrative
order that the City can provide electric service to a portion of the Town, but the Commission did
so when the City had the Town’s consent to exercise such extra-territorial powers within the Town
pursuant to the 1968 Agreement and later the Franchise Agreement.

40. The City will no longer have the Town’s consent when the Franchise Agreement
expires on November 6, 2016. Hence, there can be no doubt that the legal circumstances regarding
the legal authority of the City to provide extra-territorial electric services within the corporate
limits of the Town have changed since the Commission last reviewed approved the Territorial
Agreement over 28 years ago.

41.  The City has previously cited section 180.02(2), Florida Statutes, for its purported
municipal power to provide extra-territorial electric service “outside of its corporate limits” in
unincorporated areas of Indian River County. See City’s filing on August 14, 2014, in Docket No.
140142-EM, at page 36. However, section 180.02(2) cannot authorize the City’s provision of
extra-territorial electric service in the Town because that same section further provides that “said

corporate powers shall not extend or apply within the corporate limits of another municipality.”

(Emphasis added). Thus, section 180.02(2) is entirely consistent with the restrictions on extra-
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territorial municipal powers as set forth in Article VIII, section 2(c) of the Florida Constitution,
and as further codified in section 166.021, Florida Statutes.

42. The City has previously argued that its exercise of extraterritorial power in the
Town is constitutionally valid because the Commission’s territorial orders were issued “pursuant
to” the general law found in Chapter 366, Florida Statutes. Thus, the City has argued that an
agency’s order approving a bilateral territorial agreement “pursuant to” Chapter 366 supersedes
the protections found in Article VIII, section 2(c) of our Constitution. The City’s argument ignores
the plain language in the Constitution. The framers of our Constitution made it crystal clear that
a municipality has no inherent authority to exercise extra-territorial powers; instead, the “exercise
of extra-territorial powers by municipalities shall be as provided by general or special law.” On
its face, the clause “provided by general or special law” in the Florida Constitution means that a
municipality can only exercise extra-territorial power if the Legislature grants that power to the
municipality. A statute giving authority to the Commission to approve a territorial agreement
involving a municipality iS not a legislative grant of extra-territorial power to the municipality.
While the Commission’s jurisdiction under Chapter 366 is certainly broad, it does not supersede
the Florida Constitution.

43.  According to the Florida Supreme Court, the limiting language in Article VIII,
section 2(c) -- the “exercise of extra-territorial powers by municipalities shall be as provided by
general or special law” -- means that there must be a “specific” legislative grant of such extra-
territorial power to a municipality. Ford v. Orlando Utils. Comm’n, 629 So. 2d 845, 847 (Fla.
1994) (affirming determination that the Orlando Utilities Commission has certain extra-territorial
powers because “the legislature enacted a statute specifically authorizing the [Orlando Utilities]

Commission to acquire and operate its plant in both Orange and Brevard Counties.” (emphasis
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added)); State ex rel. Stephens v. City of Jacksonville, 137 So. 149, 151 (1931) (“It is elementary
that a municipal corporation must receive all its powers, rights, and franchises from its creator, the
Legislature, and it can only exercise those municipal powers which are conferred by the
Legislature.” (emphasis added)). The City has not, and cannot, point to any current law passed by
the Florida Legislature that gives the City the power to provide electric service within the corporate
limits of the Town or any other municipality.

44. The Commission has acknowledged that an order approving a territorial agreement
between a municipal utility and an investor-owned utility does not provide a municipal utility the
inherent statutory authority to serve extra-territorially outside its municipal boundaries. See In re:
Joint petition for approval to amend territorial agreement between Progress Energy Florida, Inc.
and Reedy Creek Improvement District, Order No. PSC-10-0206-PAA-EU, Docket No. 090530-
EU (Apr. 5, 2010). The original territorial agreement in that proceeding was approved by the
Commission in 1987 and provided Reedy Creek Improvement District (“RCID”), a special district
akin to a municipal utility, with the exclusive right to serve a development area. However, when
the development area was de-annexed from the RCID political boundary in 2008, the Commission
saw the need to modify the territorial agreement because “pursuant to its charter, RCID cannot
furnish retail electric power outside of its boundary.” 1d. at 2. Consequently, the Commission
modified the territorial agreement by placing the pertinent area within Progress Energy’s service
territory. 1d. at 3. By so ruling the Commission recognized that its earlier administrative order
approving the original territorial agreement did not grant the municipal utility the statutory
authority to exercise extra-territorial powers outside its municipal limits.

45.  For all these reasons, the City has no inherent statutory authority to exert extra-

territorial powers within the corporate limits of the Town without the Town’s consent. That
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consent will expire on November 6, 2016 when the Franchise Agreement expires. At that point in
time, the City will be in violation of the Florida Constitution if it continues to exercise its powers
on an extra-territorial basis within the Town.

The Requested Modification

46.  Based on the changed legal circumstances set forth above, the Order approving the
current territorial boundaries should be modified to conform to the Florida Constitution by placing
the entire Town within the electric service area of FPL.

47.  Moreover, modifying the current territorial boundary line to place the entire Town
within the electric service area of FPL would be in the public interest for the following additional
reasons:

a. The Town currently straddles the territory boundary line between the City and FPL
electric systems and thus part of the Town is served by FPL and part of the Town
is served by the City. As a consequence, Town residents receive vastly different
service, at vastly different rates, with vastly different regulation and oversight.
Modifying the territorial boundaries to place the entire Town within FPL’s electric
service territory would eliminate the fragmented electric service within the Town
and enable the Town and all its residents to receive reliable electric service from
one Commission-regulated utility at the same reasonable rates which do not
unfairly subsidize the City’s municipal functions unrelated to its electric service.

b. Not only does the current territory boundary line physically fragment utility service
within the Town, it creates winners and losers, pits neighbor against neighbor, and
causes discord and confusion among Town residents. The Commission recognized

that this divisive community dynamic is not in the public interest when it last
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reviewed the Territorial Agreement and “redrew” the territorial boundary line
because a particular subdivision “straddled the territorial dividing line” and thus
could cause “customer confusion” and other problems. See In re Petition of Florida
Power & Light Company and the City of Vero Beach for Approval and Amendment
of a Territorial Agreement, Order No. 18834, Docket No. 871090-EU (Feb. 9,
1988). These issues are no less applicable for a Town of 4,000 residents.

The Town and its residents are completely disenfranchised from the City and have
no voice in the operation of the utility or the setting of the utility rates. Having a
Commission-regulated utility, with professional and neutral oversight of utility
rates, as the single electric utility provider in the Town would better protect the
consumer. The Commission has specifically recognized this as a significant factor
in reviewing boundaries of service territories and determining whether a territorial
agreement is in the public interest. See In Re: Joint Motion for approval of
territorial agreement and dismissal of territorial dispute, Order No. PSC-92-1071-
FOF-EU, Docket No. 891245-EU at 2 (Sept. 28, 1992) (denying petition to approve
territorial agreement, and stating that “[s]everal customers complained that if they
were transferred to [Fort Pierce Utility Authority], they would have no
representation on a utility that is not subject to PSC regulation.”).

Having FPL as the single electric provider would allow all Town residents to access
the energy conservation programs offered by FPL, which are not offered by the
City. The Commission has specifically recognized this as a significant factor in
reviewing territorial boundaries and determining whether territorial agreements are

in the public interest. 1d. at 2 (“Several customers testified that they benefited from
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the numerous conservation programs offered by FPL, that were not available from
FPUA.... Another factor we may consider in determining whether a transfer of
territory is in the public interest is the availability of conservation programs to
customers being transferred.”).

Having FPL as the single electrical provider would also provide the Town with the
benefits of FPL’s storm hardening initiatives. The Commission has specifically
recognized this as a significant factor in reviewing territorial boundaries and
determining whether territorial agreements are in the public interest. See id. at 2
(““Customers also testified that FPL was better equipped, provided better service,
was superior in service calls, could provide service during a hurricane, and was
better equipped to fix storm damage.”).

Having FPL as the single electrical provider would provide the Town and its
residents access to FPL’s deployment of solar generation and FPL’s smart meters,
which are not offered by the City.

Having FPL as the single electric provider would dramatically reduce the utility
costs to the Town’s residents. As described above, over the last 10 years, the Town
and its residents receiving electric service from the City collectively paid
approximately $16 million more for electricity than they otherwise would have paid
if electric service had been provided by FPL.

Having FPL as the single electrical provider would provide the Town with the
benefits of FPL’s highly regarded management expertise and high customer

satisfaction ratings.
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i. Having FPL as the single electric provider would protect the Town and its residents
from having to subsidize the City’s municipal operations which have nothing to do
with the operation of the City’s electric utility.

j. FPL is already providing reliable electric service within portions of the Town and
is fully capable of providing reliable service throughout the entire Town. Indeed,
in August of 2015, FPL proposed to purchase the City’s electrical facilities in the
Town for $13 million in cash (see Exhibit “E”) and has stated that it is ready,
willing, and able to serve all of the customers within the Town upon such purchase
and modification of the Order approving the Territorial Agreement.

48. The Town’s residents are overwhelmingly in favor of having FPL as the single
electric provider within the Town.

Conclusion

Wherefore, the Town respectfully requests, in an expedited proceeding, that the
Commission modify the Order approving the City’s provision of electric service in the Town by
placing the entire Town within the electric service area of FPL. The Town further requests that
the Commission fashion the modification of the Order and provide such other relief in a manner
that satisfies the Commission’s duties under Chapter 366, Florida Statutes, including any relief to
ensure that Town residents currently served by the City will be transitioned to service by FPL in
an orderly and efficient manner.

Alternatively, the Town -- as a current electric customer of the City -- requests that the
Commission treat this petition as a Complaint against the City and to modify its Order approving

the City’s service within the Town for the reasons set forth above.
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Finally, consistent with Commission practice, the Town requests that the Commission
conduct a service hearing in the Town so that it can hear directly from Town residents that are
impacted by the City’s exercise of extra-territorial powers within the Town.

Respectfully submitted this 4™ day of March, 2016.

HOLLAND & KNIGHT LLP

/s/D. Bruce May, Jr.

D. BRUCE MAY, JR.

Florida Bar No. 354473

Email: bruce.may@hklaw.com
KAREN D. WALKER

Florida Bar No. 982921

Email: karen.walker@hklaw.com
KEVIN COX

Florida Bar No. 34020

Email: kevin.cox@hklaw.com
HOLLAND & KNIGHT LLP
315 S. Calhoun Street, Suite 600
Tallahassee, Florida 32301
Telephone: (850) 224-7000
Facsimile: (850) 224-8832
Secondary Email: jennifer.gillis@hklaw.com

Attorneys for Petitioner Town of Indian River
Shores

CERTIFICATE OF SERVICE

I certify that I served a copy of the foregoing via email to Kathryn Cowdery, Florida Public
Service Commission, Division of Legal Services, 2540 Shumard Oak Boulevard, Tallahassee,

Florida 32399, kcowdery@psc.state.fl.us, counsel to the PSC on this 4" day of March, 2016.

/s/D. Bruce May, Jr.
D. Bruce May, Jr.
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CONTRACT

This agraement made and éntered into thisl_B“___da.y of
Decamber, 1968, by and between the CITY OF VER BEACH. almunicipal
corporation of the State of Florida, nerainafter roferred to as
the CITY, and TOWN OF INDIAN RIVER SHORES, 2 municipal corporation
of tha State of Florida, hareinu&tcr referred to as the TOWN;

WHEREAS, the Town, through its Town Counvil has requested
tha City, to provide water sarvice and elattric .power sorvice Lo
any residents within the corporate linites of said Town, desixing
to ohtain such service, and

WHEREAS,tha City has rafagrred zaid requeslt to its
cansulting enginesre for thai.r gtudy and has rccm.ved a report
frow tha consulting enginasra that aald prnpmsal is advantageous
to all parties concerned and bava rucomanded 1t.s acceptam:e;

15?:;\ WGRE “for and i.n conuidaratmn 6f the mutual
covanants and agraamntn on the part of each party he,reto. as
hexreinafter net.forth, thé paztias herato do hereby. covenant and

agxoe ag tollows.

1. The City harnby agrass to furnxsh watexy at 40 p:u at

the SouthTown—City limit line for any persons, firma or Cﬂrmratlo
demiring tu. receive such parvice within the. Town Limits ef aaid
Town, and the City will wake ayailahle to such usersi-:its wéter |
gervica to the Town Limits. The City, bowevex, will not be
responsible for any failure to so furnish such water ﬁhat may bha
occasioned by Eor;é"majaure or an aect of war against the United

States,

2, v“All facilities for water service within the Town‘
Limits, except for the installation of water wmetors, Qill be
constructedl and maintained at the eéxpenso of tha Town, su!:;jcect 1o |

the approval of the City consulting engineors with ragard to the
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w !;app:aval therecf by tha City's consulting engineers, th. Town
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construction thereof, snd upon completion of such farilio:o. and

. shall deliver by proper conveyance, title o all suciy @ ioilities

i to the City.

3. The City will oporate and maintain sueh soriey

i

! facilities, and the Town hereby gives .ad grants unio i ity
-

Wil

the rightto perform the necessary operating and mainteuoencos

operations in connection with said water faeilities within the
right of way where said water facilities are lécated.

4. If the Town desires fire hydrants installed, the
‘Town wWill purchase and in#tall‘spch fire hydrants, subiject to the
spproval of tha Consulting Enginecers of the City and the ci£y will
‘Ffarnish watar to such hydrante, whan connécted, and for each of
Buch hydrants go installed the Town will pay unto the City the
sum of Eighty (580.00) Dollari.pur ynar; but the City reserves the
right to ipegeasg this rent if there im an inerease in any hydrant
charga within-thblcﬂtg and the City will bill the Town annually%
for such services, duiing“thﬂ exiatan;m of this agreement.

5. Each customsr within the Town connscting to the wates
sarviéﬂ of the cgty will ba charged by tha City for such water at
tha ra;e Ofé%§;E/°f the rates charged and fixed from time to time

for water consumers within the City and such billing will be made

n accordance with the rules and regulations of the &ity, govMarning
the dlscontinuvance ©of such sexvice in the avent of nonwéaymantuof
bills therafor.

6. The City alsc agrees to furnish electric power to
any applicant therefor within the corporate limits 0f the Town,
from a diastribution line fﬁrnished by the City and will bill‘each
customer therofor at the rate fixed and charged from time to time

foxr auch current to persons within the corporate lihits of the

City, plus 10% additional thereto, and sach consumer will be billed
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P Ilve 25} years from the date herecf and uiall be subject to

s the Yuwn furoishing to the City all necesusary casements and rights

r/-.‘

dixect by the City for such service and wiil be subject to ull
rules and regulatlons of the City with rejurd to the disconnection
ol sadp service upon non-payment of bills ..o furnished.

- . . :
Wi This ayrevment shall extend Yor a pericd of tuenbye |

rotawal at the option ol bthe parties bocote, sad is predicate:sd uzon

vl way for the location of the facilitien viquired under the teorms

of this agreement.

IN WITHNESS WHIRIOF the parties hereto have caused this
agreemanl to be executsd by its duly authorized officors the
day and year first above written.

CITY OF VERO BEACH

e - ,{ff(:,dfi,fgw

Mayom/

Attosk: %«Mf/ ‘2‘7 R
: City Clerk

2] J ls) I 'T AIVER SHORES
Byt ‘.k fn ;/";u .-'{ f"l;

< \ Mayox
Attests 7 L YUl et vy

} v d Citqugerk'
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BEFORE THE FLORIDA FUBLIG SERVICE COMMISSION :
Bppucation of Florida Powér and § DOGKET MO. 12045_-3!!!

Ligl (:om any for mpprovel of a tarrikorial )
ag:;gem ‘With: the city of Vem Bedchs 1
el : S cm——} ORDER NO. 5529

- The following Commissioners pa:ticipated in the disposition
af thig mattar:

JEBS YAREOROUGH, cnai.man
HIIL‘IAH [N W\YQ .
WInLiky H. BRVIS

guant. to. notice, the Florida Publc Seiviee Commission, by
ul “designated Chief Hearing Examiner, Harold E. smithers. held
h-aring on the sbove matter in Vero Beach, Flogids, on .

'2":. 19?.2¢

N APEBARANCE& Talbot D'Alemberte, 1414 Tirst Watjonal Bank Building,
' 100 Biscayné Boulevard, Miami, Florida, for the appl.;i.cant.

James. Tu vweue, B, 0. Box 1300, Vera Beach. E‘lorida,
fnr the city”’ of Véro Beach, Interverior in support of

the appltcation.

;rolm gl‘. Bxenpan, s18 higuth Indian River Drive, Ft. Piercé,

Inte:verxor ik appositio:\ the
nieqd’ by Order No. 54‘10).

. for
npﬁncation '(Inte:\?é' iEion

!4. Robert christ, 700 South Ad#ne Streéet, Tallshassee,.
‘Ploridia, for the Elorids Public Sarvice" Commission staff

and the public gehecally.

' QRDER

11~}

e and n:.ghb ccmp IF.?I. or applit amt) sael
£ ' territorial “X’ erén with.thg‘ 74

. 14, the furnishin
takblis
%

LR th_e Bbsence- of gxpiress.
awurd Bervice areas ledve :
o

Sudd it i
STitY, wel should “not ap rova

Exhibit “E”




ORDER.No, 5520

DOCKET ‘HO.. 72045-EU
BREE 2

.

‘¢here 15 no. reasonably itmediate pogsibility of
du ﬁ ting Service bV one. Or- the OLNer OF the

: the. agreements In trutn, what we call
térrrtorial agreements’ aré mm:e aptly deacribed
in modt cases as a bound agreemsnt and the

extent of thé. boundary: lina should beéar a reasonable

xelations to the area in wﬁi ch: & etIEan ma

e’ .‘ERE-'-‘J: 3

YIn the case at hand we have such a boundary
drawn across. two counties, providing a line of
emarcation bayond which neither utility may exs
tend its facilitlies. While the contractual agrea-
mene. between the parties wen'b much farther and pur«
S0ELe ted to secure to each company, iuvidlate from any
co'mgetitlnn by th. other, all that patt of the two
counties off 1ts side of the line, we do not think
that we. haVe the' authoxi ty ko grant. our approvdl to
her roval. shoul.d be* imit:ed

wi‘!!‘:-mE “Ee: P
. fent: 'o? “guch; ]

oo 7 UBS on otﬁE:; grcmnaE § 1
: v .ytaaon. 187 So. 28 335 (Fla. 198

K / mpst zecent order approving territorial agraement (512L)., the.
Conmiss. on conf:.‘ 'd that dugh.aate lines éan establish thé-existengsa.
F feiriceiveoonpetil

hlth:mgh no.specific avidence was presented on tha . Actual. Lo
R.G€ 1ines in the VAtions ateds i aix PAN

bit

iz frahater t-o ¥EL, &ol :ésidents
igh. €hat s the largést area”
etition‘:es’iaes. {-.he proposed bovndary

o - -

From the fioregoing, the Comnission £inds that the avidence
preﬁem:ed shovis a jnstif«:.qation and need for the tax;:itorial Agraes
nem;; nd, that the: approval of this ‘agteement shioiild bettsr ¢pable
the: twd ut:uities to provide the hedt possible wtility services to
tha eneral public at a 1688 cogt as tlé résult of the remoyal of
Gupucat:et faclilities. It is thérefare. .

ORDERED by the Florida Public Service Commission that the appli-
cation of Florida Power and Light. Company f£or-spproval ¢f & ter;it.orial
ajxeement with the City of Verc Beach relatiVeito respective elect¥ical
axstems and sexrvice be grantad,

By Qrder of Chairxman JESS YAREOROUGH, Ccmiasionet. WILLIAM T.
ammissicnef wII.LIAM He nnv;:s 48,
rlce Commissibn, €his 29th 6ay IS

g 1ts iYe.
i:hey aid not ohj"
-River Shéres appearé

ndér’ development ih which compé
pegerves this area. to .the city.

nstituting the ‘Florida '

e

ek ‘:;.p&::.‘;* LN N Tt B DL A S R g B e ARASTARG o -w:;.v-_.m Wt s 2 i A [0 0 A G AT TS g
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSIOR
In re: Application of Florida Power }  DOCKET NO. 73805-Bu
& Light Company for approval of a H
modification of territorial agresment )
and contract for interchange service ) -
with the City of Verc Beach, Floxida. ;

The following Commissioners participated in the disposition
of this matter:

WILLIRM T. MAYO
PAULA F. HAWKINS

ORDER APPROVING MODIFICATION OF
TERRITORIAL ACREEMENT

BY THE COMMISSION:

By Order No. 5520 dated August 29, 1972, issued in Docket
No. 72045-BU, the Commission granted the application of Florida
Power & Light Company for spproval of a territorial agreement
with the city of Vero Beach relative to respective electrical
systens and service. On March 6, 1973, the City of Vexo Beach,
pursuant to a favorable vote of its City Commission, has re-
guested a slight modification in the aforesald territorial
agreement. As & result of this reguest, Florida Power & Light
Company on October 5, 1873, filed the captioned application
with this Cormission.

After a thorough review of the proposed service axes trans-
fer, the Commission finds that only a slight territorial modifi-
oation of the original agreemant is invplved with no facilitles
or customers being affected. Thiz being the case, the Commission
concludes that the reguest is reasonable and should be approved.

It is, therefore,

ORDERED by the Florida Public Service Commission that the
application of Florids Power & Light Company in Docket No. 73605-EU
for approval of a medification of the territorial agreement and
contract for interchange of service with the City of Vero Beach,
Florida, which was approved by Ovder No. 5520 in Docket No. 72045-EU
ba and the same ls hereby granted.

By Order of Chajrman WILLIAM H. BEVIS, Commissioner WILLIAM T.
MAYD and Commissicner PAULAR P. BHAWKINS, as and constituting the
Fiorida Public Service Commission, this 18th day of January, 1974,

William B. DeBMilly

ADMINISTRATIVE SECRETARY
({SEBL? .

ORDER NO. goio .

¢
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In vre: Application of PPL and DOCKET NO. 800536~BU
the City of Vero Beach for apptaval ORDER WO, 10382
ISSUED; 11-03-81

ATEES.

}
}
of an agreement relative to servxce )
)
}

The following Commissicners participated in the dispostion of

this matter: JOSEPY P. CRESSE, Chalrman
GERALD L, GUNTER
JOHN R. MARKES, JIX
KATIE NICHOLS
SUSAN W. LEISKER

NOTICE OF INTERT
IO ARPROVE TERRITORIAL AGREEMENT

BY THE COMMISSION:

Hotlice ig hereshy glven by the Florida Public Sexvice
Commimsion of its intent to approve a territorial agreement
.between Florida .Povwer .and .Light Company -{FPL) and the City of Vero
Beach, Florida {¥ero Beach or the City.)

BACEGROUND

On May 4, 198}, FPL mnd Vero Beach filed an Anended Petition
for Approval of Territorial Agreement seeking approval of &
taryitorial agreement defining thelr respective service
territorles in certain areas of Indian River County. That
agreement establisher as the territorial bounday line betwsen the
repppective zervice areas of FPPL and Verc Beach tha line defined in
Appendix A to this notice.

- *° - PPL and Vero Beach have since 1972 nperated under an )
oo BOraemant. o provide intexchange service and to observe . v
territorisal boundaries for the furnishings of slectric service to

which- was eporoved. dw. the Comsinsion in Docket o, - v~ n

L komars,
72045-&3,«0:63: ‘Hos 5520, dated hugest 29, 1972, and modified in - " -

e,

o~ DOGkat How. 7I605<EY,. Oxdder Ho. 6018, daked January-18, 1974, - -
e Bt this polst, the Commission finds no compelling rsason to
‘got this matter for hearing. Thers exists no dispute between the
parties and there appears to be limited customer cbjectzen to the
agresment. Moreover, the Conmission concludes that it has before
it sufficient information to £ind that the agreement is in the
public Interest.

Hevertheless, to insuve that all persons who would be
affected by the agreement have the opportunity to object to the
approvEl of the agreement, the Commlssion is issving this Notice .
of Intent to Approve, The reasons for approving the tervitorial -~
agreenent are listed below,

. JUSTIPICATION POR APPROVAL OF TERRITORIAL AGREEMENT

Under this agreement, the Citg of Veroe Beach will transfer
. appre timately 146 electric service accounts to FPL and FPL will
transfer approximately 22 electyic gervice accounts to the City.
The value of the distribution facilities to be transferred from
FPL to the City is approzimately $11,000, while the value of the
facilities to be transferred from the City to FPL is approxzimately
$34,200.

%

i

-

s
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; ORDER WQ. 10382
¢ ) DOCKET NO. BO05%6-EU >
BAGE TWO

The partieg were successful in contacting 143 of the 188
accounts affected by the new agreement, Of these, 137 returned a
written guestionnaire on the agreement; 117 custom vrs were not
opposed to the transfer of accounts, while the remainder wers.

approval of this territorial agreement should sssist ip the
avolidance of uneconomic duplication of facilities on the part of
the parties, thereby providing economic benefits to the customers
of each. Additionally, the new teryitorial boundary will better
conform to natural or permanent landmarks and to present land
development. Thus, the proposed terrxitorial agreement should
resgit in higher quality electric service to the customers of both
parties,

Por these reasons, the Commission f£finds that there is
Justification for the approval of the agreement.

PROCEDURE

any reguest for a héacing on this matter must be received by
the Commission Clerk by December 3, 1981, If no such request ~dig
received by that date, this Order will become f£inal.

& copy of this Wotice will be provided to all persons listed )
cow Wt oon this matter's malling lisk. Also, ‘a ¢opy of this Notice will e
- - be mailed by the parties to those customers whose accounts will be -
kransferred by the new agveement within ten (10) days of the date
of this Order.

In view of the foregolng, it is

ORDERED by the Plovids Public Serviece Commiszion that the
Fetition of Plorids Power and Light Company and the City of Verc
. Beach for approval of a territorial agreement as is hareby - -
..defined in Appendix A is approved as delineated above., Thip Order -
shall become final unless zn appropriate petiton 1s received (Bee -
i<, %hule 28~5.113- and 28-5.20%1, -Florida Aduinistrative Codel.withim .o
thirty (30) days of the ispuance of this notice. It is further < -

Fe otdety e Re-:QRDERBD- that the: applicants provide, by 0.8. ‘Hall, a obpy of ¢taa?%“x
e e o BBEA Botive £0. sach customer -socount which will be transferved . . .c-uenn
+-o pyrsuvant to the terpitorial agreement within ten (1) daye of.the .« -
-'date of this Rotice. It is further - . ‘ T

cres . .- ORDERED that upon recpipt of an appropriste petition W a
vegarding. this propused action, the Commission will Iinstitute .
- further proceedings in accordance with Rule 28-5,201(3}, Florida“ " - .
Administrative Code. It is further

ORDERED that after thirty (30) days from the date of this
Hotice, this Ovder shall either become final or the Commiesion
Clerk will issuve notice of further proceedings. -

By ORDER of the Floridas Public Serviee Commission, this
3xd day of NHovember 198l1.°

{BRBAL}

Steve Tribble
COMMISSION CLERK
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"/ ORDER NO¥ 10382

i DOCKBT NO: B00596-ED

TERRITORIAL BOURDARY AGREEMENT :
: BETWEEN .
FLORIDA POWER & LIGHT COMPANY
AND '
CITY OF VERO BEACH, FLORIDA :
. DATED JUNE 11, 1980

»

By virtue of the entitled Agreement; the area bounded by the Atlantie Ocean and
the following described boundary line Is, with respect to Florida Power & Light

. ~ Company (FPL), reserved Lo the City of Vero Beach (City). The ares cutside of the
s boundery line with repsect to the City Is reserved to FPL.
i

Beginning where the extension of 0ld Winter Beach Rd. meets the Atlantic Oveang
then westerly along Old Winter Beach R4, and its extensions to the Intracosstal
Waterway; then southerly along the Intraconstal Waterway to the intersection of n
lne parallel to and 1/4 mile south of Kingsbury Rd, (53 $t.); then west along & line
«  parsllel to and 174 mile south of Kingshury Rd (63 5t.) to the Floride East Cosst . o e 2
Raflrond right-of-way; then northerly along the Florida East Coast Railroad right-
of-way to Kingsbury Rd. (53 St.); then west alony Kingsbury Rd. (53 St.) to Lateral e
il Canal; then southerly along Latersl H Canal to Lindsey R then west slong Tome
. Lindsey Rd. to the rear property line between 32 Ave. and 33 Avej then south - Tt
glong the rear property line between 32 Ave. and 33 Ave. to No. Gifford Rd.; then ceo
west slong No, Gifford Rd. to 39 Ave; then south along 3% Ave. [or a distance of
.- 1/4 mile; then west along & Hng parallel to and 1/4 mile south of He Gifford R4, to .
o e eapeint 14 mile west.of 43 Ave; then south along a lne parafiel o and 1/4 mile <~. 7 00 o
sttt Lwestiof43 Ave.cto apolat 144 mile south of So. Glfferd Rd.; then west along s ling ... "l 0l oun
parallel to and 1/4 mile south of S0, Qifford Rd. to 56 Ave.; then south along 58 ‘
Ave, to Barber Ave.; then west nlong Barber Ave. to e point 1/4 mile west of 58
Ave.; then north slong 2 line parallel to and 1/4 mile west of 58 Ave. to a point 1/4
mile south of No. Gifford Rd.; than west along a lne parallel to and 1/4 mile south
of No. Gifford R to Rangs Line Canal; then gouth along Range Line Canal fo &
. point 1/4 mile south of SR 80 then sast along a line parsliel to and 174 mila south
.. ..ol SR 60 to 5B Ave.; then south along 58 Ave. to 12 SL.; then east along 12 8t to 41 . - -
Ave.; then north along 41 Ave, to 14 St then east plong 14 St. to 27 Ave.; then
« - . pouthelong 27 Ave. for a distance of 600 ¢ then eadt clong & line parallel toang -~ -~ - -
L. « - 600 ft. south-of 14 8t. to 40 -Ave; then north along 20 Avd. to 14 St.j then east - -~ -
Yo e nalong Jd 8L Ao d8-Ava.y then south-along 16 Ave,. 10.8.8%; then east along. § St 07 v 30 2 .7
- Brew o« s83 Avey then south alony 12 Ava. to 4-5; then east glong 4 8¢. toapoint 230 ft. - -~ KA
et won ns eastUaf extenided-0. Dby then soutbealong & . lne pavallel to and 130:F8. east b r” o vl
Lo & s anadendeiini to 2:8tthen west.alapy S84 to:8.Dry then south along 8 D t0° 80l wleit T a b

vu:. -+ Relief Cenisly thep westexly along. 8o, ‘Rellef Canal to Latersd ‘3. Cansl;. then © -

o o0 exSOthesly plopg. Lateral 3. Canal to Oslo Rd. then east along OsloRdh-to US 815 o oo oo
e tede - sEhen-norihesly- along US-81 to Bo.-Reliel Canaly’ then -easterly slong So. Redlef -~ ¢~ 7 5o

oo b7 Clamel do kthe. Intracoasial « Waterways - then southerly - alony g Intrasbastal+ . =t w20 N
5 - o1 Waterway to.the Indlen River - St..Luele County Line, then east slong the Indlan .« . .

© §.. . - River =St Lucle County Line to the Atlantic Ocean. Ry

e . .Mote: AN references to avenues, drives, highways, strests, railroad R/W, canals

- 1 and waterways mesns the centerline of same unless otherwise noted.

APPENDIX A
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Application of Florida Power and
Light Company and the City of Vero Beach

DOCKET NO. 8005926«EU
ORDER NO ., 11580

)
for approval of an agreement relating te ) ISSUED; 2-2-83
service areas. )
)
The following Commissioners participated {n the disposition
of this matter:

CHAIRMAN JOSEPH P. CRESSE
COMMISSIDNER GERALD L. GUNTER

CONSUMMATING ORDER APPROVING TERRITORIAL AGREEMENT

BY THE COMMISSION:

On November 3, 1981, the Florida Public Service Commission
issued Order No. 10382, which provided that a proposed territorial
agreement between the City of Vero Beach (Vero Beach) and Florida
Bower and Light Company (FPL) would be granted final approval, if
na objections were filed within 30 days. A timely petition was
filed on behalf of 106 customers served by Vero Beach who
apparently did not want to be transferred to FPL. A hearing was
properly noticed for May 5, 1982 in Vero Beach and was conducted
as scheduled,

majority of the customers wanted to centinue receiving service
from Vero Beach, which was provided for in the Order, but had
somehow miscontrued the Commission's order as requiring that they
submit a petition or a request for hearing. After listening to
the parties' presentations and an explanation of the Commission's
decision, the customers expressed their satisfaction with the
agreement as it was originally proposed to be approved.

. During the course of the hearing it became apparent that a

Howaver, a group of Vero Beach customers residing along
Gtate Road 60 ocutside of Vero Beach voiced strong opposition ko
being transferred to FPL. The customers expressed a fear thak
thejr rates would sigqnificantly increase if they were to receive
service from PPL. They also expressed their doubts concerning
whether FPL weuld promptly respond to service problems.

Verc Beach presently has a three-phase distributiom circuit
along State Road 60 with single phase laterals to the npeorth ang
south providing service to this group of residential customers.
The territory north, west and south of the area is now within
FPL's seyvice territory. We are not unmindful of the concerns
voiced by these customers. However, we find that the corridor
should be transferred to FPL because this will provide the most
ecopomical means of distributing electrical service to all present

i and future customers in this acea.

The majority of customers approved of the territorial
agreement as inftially presented in Commission Order No. 10382.
The customers regsiding along the State Road 60 corridor opposed
being transferred ko FPL, but did not present evidence which would
support reversa)l of the Commission's original decision. We find
that Order No. 10382 should be adopted as the Commission's final
order.

We believe that ocur decislon is in the best interest of all
parties concerned. Our approval of the territorial agreement

COCUMERT NO,

1003-83
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ORDER NQ. 11580
DOCKET WO. B00596-EU
PAGE TWO

serves to eliminate competition in the area; prevent duplicate
lines and facilities; prevent the hazardous crossing of lines by
competing utilities; and, provides for the most efficient
distribution of electrical service to customers within the
territory. We find continued support for our approval of the
territorial agreement in a Florida Supreme Court decision, Skorey
v, Mayo, 217 So. 24 304, (Fla. 1968), cert. den,, 385 U.S. 909, 40
Sup., Ct. 1751 23 L. Ed 2d 222, which held that:

*®...Because of this, the power to mapndate an
efficient and effective utility in the public
interest necessitates the correlative power
to protect the utility against unnecessary,
expensive competitive practices, While in
particular locales such practices might
appear to benefit a few, the altimate impact
of repetition occurring many times in an
extensive system-wide operation could be
extremely harmful and expensive to the
utility, its stockholders and the great mass
of its customers.”

In that decision the Supreme Court also held that:

*An individual has no organic, economic or
political right to service by a particular
utility merely because he deems it
advantagegus to himself.”

Wwe find that the assertions made on behalf of those
customers  residing withip the corridor along State Road 60 do not
justify reversing our decision in this case as proposed in Order
No. 16382, It is, thefore,

ORDERED by the Florida Public Service Commission that Order
Wo., 10382, issued on November 3, 1981, is hereby adopted as a
final Order,

ByGORDER of the Plorida Public Service Commission, this
2nd of FEBRUARY 1983.

<

COMMISSTON CLERK

{ SEAL )

ARS
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The following Commigsioners participatad in £ he
disposition of this matler:

FATIE HICHRLS, CHATRMAN
THOMAR M. REARI
GERALD L. HHNTIEK
JOHN T. HERNDON
MICHAEL McK. WILSON

NGTICE OF PROPOSED AGENCY ACTION

ORDER APPROVING AMENDMENT TO TERRITORTAL AGREEMENT
BETWEEN FLORIDA POWER & LIGHT COMPANY AND
THE_CITY OF_VERO BEACH

BY THE COMMISSION:

NOTICE 1is hereby given by the Florida Public Servicoe
Commission that the achion discussed herein is preliminary ion
nature and will become final unless a person whoze inke:asts
are adversely affected f€iles a petition for o fearehnd
proceeding, pursuant to Rule 25-22.029, Florida Adminiaftiative

Code.

By a joint petition filed on October 1l&, 1987, Florida
Power & Light Company (FPL) and the City of Vero Beach (Ciry)
raequested approval of an amendment ko their previously approved
tecrritorial agreement. {Sea Orders Nos. 5520, 10382, and
11580}, The original agreement and subsequent amendmonts
delineate the service territories of Lhe two ulif:ties in
Indian River County, Florida,

hoeording to the proposed amendmenk, a new subdivision,
known as Grand Harbor, is presently under constiuction, which
straddles the territorial dividing line, pteviously approved by
the Commission. To avoid any customer confusion which may
result from this situation and to easure no disputues  or
duplication of facilities will occur, the City and FPL. have
agreed to amend Lhe existing agreement by establishing 3 new
territorial dividing line, The results of Lhis amendwent will
be the transfer of the area, shown in Attachument 1, Fruwn FEL Lo
the City. There are curcently no cusblomers o1 tanitities
existing in the area.

The amended agreement is consistent with the Uommission's
philosophy that duplication of Facilities is uneconomic and
that agreements eliminating duplication should b approvad,
Having reviewed all the documents filed in the docket, we find
that it is in the best interest of the public and the utilities
to approve, on a proposad agency actinn bssig, the amendment to
the territorial agreement, It is, thereforu,

ORDERED by the Florida Public Servive Comnixsion  that
Florida Powet & Light Company's and the City of Veros Beach’s
joint petition Eor approval of an amendment ta a4 territorial
agreement is granted. It is further
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ORDERED that Attachment 1, is hereby wmade a part of Lhis
order. It is further

ORDERED that the provisions of this order; issued a3
prtoposed agency action, shall become final unless a petition in
the Eorm provided by Rule 25-22.036, Florida Administrative
Code is received by the office of the Director of the Division
of Records and Reporting at 101 East Gaines Streeat,,
Tallahassee, Florida 32301 by the close of business on March {,

1588.

By ORDER o0f the Florida Public Service Commission,
this _9th day of FEBRUARY e 1888

’ Director
Division of Records and Reporting

{SEAL)

MRC

NOTICE OF FURTHER_ PROCEEDINGS OR JUDICIAL REVIEW

The Florida Public Sérvice Commission 1is required by
Section 120.59(4), Florida Statutes {(1945), eaos amended by
Chapter 87-345, Section &, GLaws of Florida (1987}, ta notify
parties of any administrative hearing or judicial review of
Commission orders that is available under Seckions 120.57 or
120.68, Florida Statutes, as well as the procedures and time
limits that apply. This notice should not be construed to mean
all requests for an administrative hearing or Judicial revicw
will be granted or result in the relief sought.

. The action proposed herein is preliminary in natute and
will not become effective or final, except as provided by Rule
25-22.029, Florida Administrative Code. Any person whose
substantial interests are affected by the action propeosed by
this order may file a petition for a formal proceeding, as
provided by Rule 25-22.029(4), Florida Administrative Code, in
‘the form provided by Rule 25-22.036(7){a) and (f), Florida
Administrative Code. This petition must be received by the
Director, Division of Recards and Reporting at his office at
101 East Gaines Street, Tallahassee, Florida 32399-0870, by the
close of business on March 1, 1988. In the absence of such a
petition, this order shall become effective March 2, 1988 as
provided by Rule 25-22.029(6), Florida Administrative Ccde, and
as reflected in a subsequent order.

Any objection or protest filed in this docket before the
issuance date of this order is considered abandoned unless it
satisfies the foregoing conditions and is renewed within the
specified protest period.
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[f this order becomes Final and effeckive on March 2,
1988, any party adversely affected may request judicial review
by the Florida Supreme Court in the case of an electric, qgas or
telephone utility or by the First District Coutt of Appeal in
the case of a water or sewer utlility by filing a nntice of
appeal with the Director, Division of Records and Reporting and
£iling a copy of the notice of appeal and the {iling ree with
the appropriate courk, This filing must be c¢omplekted within
thirky (30) days of the effsctive date of this order, puisuani
to Rule 9.110, Florida Rules of Appellate Procedure. The
notice of appeal must be in the form specified iIn Rule
2,900(a), Florida Rules of Appellate Procedure,
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AMENDMENT TO TERRITORIAL BOUNDARY AGREEMENT
BETWEEN FLORIDA POWER & LIGHT COMPANY
AND CITY OF VERO BEACH, FLORIDA

This Amendment to a Terrltorlal Boundaty Agreement dated Jwne 11, 1980, by and
between Florida Power & Light Compan (FPL) and the Clty of Vero Beach, Florida
(Cley), 1e made this _{ A8 gayof EPTEMBER , 1987,

WHEREAS, the parties hereto have observed certain terrirorial boundarles to elimlnate
undesirable duplication of facilitles and to promote economlc and efficient electric
service to their respective customers; and

WHEREAS, the parties deem it desirsble to redefine the territorial boundarles
previously approved by the Florlda Publlc Service Commission co that such territorial
divisfon wlill better conform to present land development and will avoid uneconomic
duplcation of facllities in a development known as Grand Harbor.

NOW, TH‘EREFORB, fn consideration of the foregolng premises and of the mutual
beneflts to be obrained from the tovenants hereln set forth, the partles do hereby
agree as follows: .

I. The map attached hereto and labelled Exhibit A shows the existing territorial
boundaries and the areas in which the City and FPL provide electric service
to retall customers.

2. The map attached hercto and labelled Exhiblt B shows the existing territorial
boundary fine and the aress In which the City and FPL provide eleciric service
in and around the Grand Harbor development project. The map alito shows the
new boundary line agreed upon by the parties and further described in this
Amendment, adjusting the exlsting boundary to the north,

3.  The partles agree that the existing boundary Une shown on Exhibit B shall be
redefined as follows: )

Commencing at the juncture of the exlsting boundary =and
the west property lne of Grand Harbor (approximately 700
feet east of U.S, Highway 1), the new boundary line ehall
be established on sald Grand Harbor property line, then extending
north on sald property line {approximately 650 feet) to the
Grand HarborfRiver Club property line, then east to g§ point
where the Grand Harbor property line turns north, contlnuing
easterly followlng the proposed dralpsge and waterways to
the channel of the Indian River and the polnt of intersection
with the exlsting territorial boundary.
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4. ., The provieions of thls Amendment shall supersede the territorial boundary-related
provisions of the Territorlal Boundary Agreement bstween the parties dated
June 1], 1980 for that certain boundary described herein. However, the remalning
provisions of sald Agreement shall in no way be affected by this Amendment.

5.  This Amendment shall not be effective untii the date it {5 approved by the Florida
Publle Service Commlssion. The parties agree to cooperate {n petitioning the
Commisslon for approval of the Amendment under Section 366.04(2)(d), Florida
Statutes (1986 Supp.) )

IN WITNESS WHEREQF, the partles hereto have caused this Amendment to be executed
by their duly authorized representatives, and coples dellvered to each parry, as of
the day and year first above written.

FLORIDA POWER & LIGHT COMPANY CITY OF VERO BEACH, FLORIDA

By: m“{.&rﬁ ‘ By: *

Artrest: By:

City }.d‘an ger

o
By: : By: [ rtnt ﬁ I, ’

Secretary City Atrorney

Arttest:

By: O’Q ’ : oo
. ty Clerk
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IRS E F {10/27/86)

RESOLUTION 414

A RESOLUTIOR GRAHNTING TO THE CITY OF VERO
BRXCH, FLORIDA, ITS SUCCESSORS ARD ASSIGHES,
AN ELECTRIC PRANCHISE 1IN THE INCORPORATED
ARERS OF THE TOWH OF YNDIAN RIVER SBORES,
FLORIDA; IMPOSING PROVISIONS ARD CORDITIONS
RELATING THERETO; ABD PROVIDING AN
EFFECYIVE DATE.

BE IT RESOLVED by the Board of the Town of Indian River
Shores , Indian River County, Florida, as follows:

Section 1. That there is hereby granted to the City
of Vero Beach, Florida {(herein called "Grantee"), 1its successors
and assigns, the sole and exclusive vight, privilege or f£franchise
to construct, maintain, and operate an electric system in, under,
upon, over and across the present and future streets, alleys,
bridges, easements and other public places throughout all the
incorporated areas of the Town of Indian River S8hores, Florida,
{herein called the “Grantor”), 1lying south of Winter Beach Road,
as such incorporated limits were defined on January 1, 1986, and
its successors, in accordance with established practices with
respect to electric system construction and maintenance, for a
period of thirty (30) vyears from the date of acceptance hereof.
Such  electric system shall consist of electric facilities
{including poles, fixtures, conduits, wires, meters, cable, etc.,
and, for electric system use, telephone lines) for the purpose of
supplying electricity to Grantor, and its BUCCeSSOIS, the
inhabitants thereof, and persons and corporations beyond the
limits thereof.

Section 2. Upon acceptance of this franchise,
Grantee agrees to provide such areas with electric service.

All of the electric facilities of the Grantee shall be
constructed, maintained and operated in accordance with the
applicable regulations of the Federal Government and the State of
Florida and the quantity and quality of electric service delivered
and sold shall at =all times be and remain not inferior te the
applicable standards for such service and other applicable rules,

regulations and standards now or hereafter adopted by the Federal



Govermnent and the State of Florida. The Grantee shall supply all
electric power and energy to consumers through meters which shall
accurately measure the amount of power and energy supplied in
accordance with normally accepted utility standards.

Section 3. That the facilities shall be so located
or relocated and so constructed as to interfere as little as
practicable with traffic over said streets, alleys, bridges, and
public places, and with reasonable egress from and ingress to
abutting property. The location or relocation of all facilities
shall be made under the supervision and with the approval of such
representatives as the governing body of Grantor may designate for
the purpcose, but not so as unreasonably to interfere with the
proper operation of Grantee's facilities and service. That when
any portion of a street is excavated by Grantee in the location or
relocation of any of its facilities, the portion of the street so
excavated shall, within a reasonable time and as early as
practicable after such excavation, De vreplaced by the Grantee at
its expense, and in as good condition as it was at the time of
such excavation. Provided, however, that nothing herein contained
shall be construed to make the Grantor liable to the Grantee for
any cost or expense in connection with the construction,
reconstruction, repair or vrelocation of Grantee's facilities in
streets, highways and other public places made necessary by the
widening, grading, paving or otherwise improving by said Grantor,
of any of the present and future streets, avenues, alleys,
bridges, highways, easements and other public places used or
occupied Dby the Grantee, except, however, Grantee shall be
entitled to reimbursement of its costs as may be provided by law.

Section 4. That Grantor shall in no way be liable
or responsible for any accident or damage that may occur in the
construction, operation or maintenance Dby Grantee of its
facilities hereunder, and the acceptance of this Resolution shall
be deemed an agreement on the part of Grantee to indemnify Grantor
and hold it harmless against any and all liability, loss, cost,
damage, or expense, which may accrue to Grantor by reason of the
neglect, default or misconduct of Grantee in the construction,

operation or maintenance of its facilities hereunder.



Section S. That all rates and rules and regulations
established by Grantee from time to time shall be reasonable and
Grantee's rates for electric service shall at all times be subject
to such regulation as may be provided by State law. The Outside
City Limit Surcharge levied by the Grantee on electric rates ls as
governed by state regulations and may not be changed unless and
until such state regulations are changed and even in that event
such charges shall not be increased from the present ten (10%) per
cent above the prevailing City of Vero Beach base rates without a
supporting cost of service study, in order to assure that such an
increase is reasonable and not arbitrary and/or capricious.

The right to regulate electric rates, impact fees,
service policies or other rules or regulations or the
construction, operation and maintenance of the electric system is
vested solely in the Grantee except as may be otherwise provided
by applicable laws of the Federal Government or the State of
Florida.

Section 6. Prior to the inmposition of any franchise
fee and/or utility tax by the Grantor, the Grantor shall give a
minimum of sixty (60) days notice to the Grantee of the imposition
of such fee and/or tax. Such fee and/or tax shall be initiated
only upon passage of an appropriate ordinance in accordance with
Florida Statutes. such fee and/or tax shall be a percentage of
gross revenues from the sale of electric power and energy to
customers within the franchise area as defined herein. Said fee
and/or tax, at the option of the Grantee, may be shown as an
additional charge on affected utility bills. The franchise fee,
if imposed, shall not exceed six (6%) per cent of applicable gross
revenues. The utility tax, if imposed, shall be in accordance
with applicable State Statutes.

Section 7. Payments of the amount to be paid to
Grantor by Grantee under the terms o©f Section 6 hereof shall be
made in monthly installments. Such monthly payments shall be
rendered twenty (20} days after the monthly collection period.
The Grantor agrees to hold the Grantee harmless from any damages

or suits resulting directly or indirectly as a result of the



collection of such fees and/or taxes, pursuant to Sections 6 and 7
hereof and the Grantor shall defend any and all suits filed
against the Grantee based on the collection of such moneys.

Section 8. ks further consideration of this
franchise, the Grantor agrees not o engage in or permit any
person other than the Grantee to engage in the business of
distributing and selling electric power and energy during the life
of this franchise or any extension thereof in competition with the
Grantee, its successors and assigns.

additionally, the Grantee shall have the authority to
enter into Developer Agreements with the developers of real estate
projects and other consumers within the franchise territory, which
agreements may include, dbut not be limited to provisions relating
oy

(1) advance payment of contributions in aid of
construction to finance system expansion and/or extension,

{2} revenue guarantees or other such arrangements
as may make the expansion/extension self supporting,

{3} capacity reservation fees,

(4} prorata allocations of plant expansion/line
extension charges between two or more developers.

Developer Agreements entered into by the Grantee shall
be fair, just and non-discriminatory.

Section 9. That failure on the part of Grantee to
comply in any substantial respect with any of the provisions of
this Resolution, shall be grounds for a forfeiture of this grant,
but no such forfeiture shall take effect, if the reasonableness or
propriety thereof is protested by Grantee, until a court of
competent Jurisdiction (with right of appeal in either party)
shall Thave found that Grantee has failled to comply in a
gubstantial respect with any of the provisions of this Ffranchise,
and the Grantee shall Thave six (&)} months  after  final
determination of the gquestion, to make good the default, before a
forfeiture ghall result, with the vright in Grantor at its
discretion to grant such additional time to Grantee for compliance

as necessities in the case require; provided, however, that the

o



provisions of this Section shall not be construed as impairing any
alternative right or rights which the Grantor may have with
respect to the forfeiture of franchises under the Constitution or
the general laws of Florida or the Charter of the Grantor.

Section 10. That if any Section, paragraph,
sentence, clause, term, word or other portion of this Resolution
shall be held to be invalid, the remainder of this Resolution
shall not be affected.

Section 11. hs a condition precedent to the taking
effect of this grant, Grantee shall have filed its acceptance
hereof with the Grantor's Clerk within sixty (60) days after
adoption. This Resolution shall take effect on the date upon
which Grantee files its acceptance.

Section 12. The franchise territory may be expanded
to include additional lands in the Town or in the vicinity of the
Town limits, as they were defined on January 1, 1986, provided
such lands are lawfully annexed into the Town limits and the
Grantee specifically, in writing, approves of such addition(s} to
its service territory and the Public Service (Commission of the
State of Florida approves of such change{s) in service boundaries.

Section 13. This Franchise supersedes, with respect
to electric only, the BAgreement adopted December 18, 1968 for
providing Water and Electric Service to the Town of Indian River
Shores by the City of Vero Beach.

Section l4. This franchise 1is subject to renewal
upon the agreement of both parties. In the event the Grantee
desires to renew this franchise, then a five year notice of that
intention to the Grantor shall be required. Should the Grantor
wish to renew this franchise, the same five vyear notice to the
Grantee from the Grantor shall be required and in no event will
the franchise be terminated prior to the initial thirty (30) year
period, except as provided for in Section 9 hereof.

Section 15. Provisions herein to the contrary
notwithstanding, the Grantee shall not be liable for the
non-performance or delay in performance of any of its obligations

undertaken pursuant to the terms of this franchise, where said



/’: /
failure or delay is due to causes beyond the Grantee's control
including, without limitation, *Aacts of God®, unavoidable
cagsualties, and labor disputes.

DONE and ADOPTED in reqular session, this 30th day of

Ucloben ., 1986.
ACCEPTED:
TOWH COUNCIL
CITY OF VERO BEACH TOWN OF INDIAN RIVER SHORES
oyr DB Cochmmtn—— o ,93(35 /n/an/"”
Mayor Tfa yor

Date: O A/Wa /??‘

Attest @um L’/‘)wiaw Mtest'Z}& PPE »ﬁ/éu

glty Clark G Tcwn Clerk

-6
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MAYOR:
BRIAN M. BAREFOOT

VICE MAYOR:
GERARD A. WEICK

TOWN OF INDIAN RIVER SHORES

6001 NORTH A-1-A, INDIAN RIVER SHORES, FLORIDA 32960
(772) 231-1771 FAX (772) 231-4348

COUNCIL
THOMAS W CADDEN
RICHARD M. HAVERI AND
THOMAS F. SLATCA

TOWN MANAGER
ROBEAT H STABE, R

July 18, 2014

[VIA CERTIFIED MAIL, RETURN RECEIPT REQUESTED]

Mayor Richard Winger
Vice-Mayor Jay Kramer
Councilmember Craig Fletcher
Councilmember Amelia Graves
Councilmember Pilar Turner

City Manager James R. O'Connor
City of Vero Beach

P. O. Box 1389

Vero Beach, FL 32961-1389

Re:  Town of Indian River Shores
Dear Mayor Winger, Councilmembers, and City Manager:

As you know, residents of the Town of Indian River Shores ("Town"), the majority of
whom receive electric utility service from the City of Vero Beach ("City"), have for years paid
much higher electric rates than their neighbors who are served by another utility.

This morning, the Town Council voted to take several actions to achieve rate relief for its
citizens. By this letter, the Town is notifying the City that:

(1) The City's Franchise to operate an electric utility within the corporate limits of the
Town expires November 6, 2016, and thereafter the City will no longer have the Town's
permission to operate its electric utility within the Town;

(i1) The Town has initiated a lawsuit against the City which, among other things,
challenges the City's unreasonable electric rates and seeks a court order to have the City remove
its electric facilities from the Town upon expiration of the Franchise Agreement; and,

(1i1) The Town agrees to abate its lawsuit against the City in order to pursue a resolution
of this dispute under the conference and mediation procedures set forth in Florida's
Governmental Conflict Resolution Act.



Mayor Richard Winger
Vice-Mayor Jay Kramer
Councilmember Craig Fletcher
Councilmember Amelia Graves
Councilmember Pilar Tumer

City Manager James R. O'Connor
July 18, 2014
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THE CITY'S FRANCHISE TO PROVIDE ELECTRIC SERVICE WITHIN THE TOWN
EXPIRES ON NOVEMBER 0, 2016

The City provides electric utility service to approximately 80 percent of the Town. The
remainder of the Town is served by Florida Power & Light Company ("FPL"). The City's
provision of electric utility service within the Town is permitted pursuant to a Franchise
Agreement which the Town entered into with the City in 1986. In that agreement the Town
granted the City an exclusive 30-ycar franchise to operate an electric utility within certain parts
of the Town south of Old Wintcr Beach Road. In return, the City agreed to only charge the Town
and its residents "reasonable" rates for the electric services that it provides.

The City's electric rates have increased dramatically over the last ten ycars. Today, the
Town and its residents are being forced to pay unreasonable electric rates which are
approximately 30 percent higher than the electric rates paid by other Town citizens receiving the
same unit of electric service from FPL. Our conservative calculations show that citizens of the
Town that receive electric service from the City are collectively paying in excess of $2 million
per year more than they otherwise would pay if electric service were to be provided by FPL. To
compound these inequitics, the City has given the Town and its citizens that receive electric
service from the City no voice in electing thosc officials that manage the City's electric utility
system and set rates.

The Town and its citizens have waited patiently for the City to address its cxcessive
electric rates and the myriad of other problems that continue to plague its electric utility.
However, our Town Council has a responsibility to protect its citizens and can wait no longer.

As you know, the Franchise Agreement between the Town and the City will expire on November
6,2016. Please be advised that the Town will not renew the Franchise, Furthermore, as of
November 6, 2016, the City will no longer have the Town's permission to occupy the Town's
rights-of-way and other public areas, nor will it have the Town's permission to operate its electric
utility within the Town's corporate limits.

THE TOWN'S LAWSUIT AGAINST THE CITY

In addition, please be advised that the Town has filed a suit {enclosed) against the City to
protect our citizens. Included in that suit is a challenge to the City's unreasonable electric rates, a
demand that the City remove its electric facilities from the Town when the Franchise Agreement
expires, and a Constitutional challenge regarding the denial of rights to non-resident customers.
Although litigation is something that we had hoped to avoid, the City's actions have left us with
no other alternative to protect our citizens from the City's unreasonable elcctric rates and
disregard for its non-resident customers who have no voice in electing the officials who manage
the utility.
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Councilmember Craig Fletcher
Councilmember Amelia Graves
Councilmember Pilar Turner

City Manager James R. O'Connor
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THE FLORIDA GOVERNMENTAL CONFLICT RESOLUTION ACT

Because the lawsuit involves two municipalitics, the suit is subject to the procedures of
the Florida Governmental Conflict Resolution Act, Chapter 164, Florida Statutcs (the "Conflict
Resolution Act"). By the passage of Resolution 14-05 today, a certified copy of which is
attached, the Town has agreed to abatement of its lawsuit in order to pursuc dispute resolution
undcr the conference and mediation procedures set forth in the Conflict Resolution Act. The
Town is hopeful that a mediated resolution can be reached, but if not, the Town will have no
choice but to proceed with prosecution of the lawsuit.

The Conflict Resolution Act sets forth an expedited timeline and procedural requirements
to encourage the prompt resolution of disputes between municipalities. The Town proposes that
the initial conflict assessment meeting, pursuant to Section 164.1053, Florida Statutes, be held on
either August 13 or 14, 2014 at 6001 North A1A, Indian River Shores, Florida 32963. The
Town suggests that the respective Chief Administrators of the Town and the City be present,
along with respective counsel, as well as any other officials, counsel or advisors whom they
deem appropriate. Furthermore, the Town believes that Indian River County, Indian River
County Hospital District, and the Indian River County School Board are other governmental
entities which should be invited to participate in these proceedings, and the Town will provide
notice accordingly. The Town additionally proposes that it may be beneficial for the parties to
agree on a facilitator or mediator to assist in the resclution of this dispute at an earlier stage of
the process than required by the Conflict Resolution Act.

We look forward to collaborating with the City on the logistics of a mutually acceptable
dispute resolution process, subject to the deadlines and procedural requirements of the Conflict
Resolution Act.

Please have the City Manager contact our Town's Manager at your earliest convenience
to discuss scheduling the conflict assessment meeting and any related issues.

Sincerely, 4

%W/» Ny Bl
Brian M. Barefoot |

Enclosures
cc:  Indian River County
Indian River School Board
Indian River County Hospital District
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Wednesday, August 12, 2015

The Honorable Dick Winger
. O. Box 1389
Vero Beach, FIL. 32961-1389

Dear Mayor Winger,

For mote than six years Florida Power and Light Company (“FPL”) has worked with the City of
Veto Beach (“COVB” or “City”) towards the common goal of delivering lower electric bills to Vero
Beach customers. In 2013, the City Council approved a Purchase and Sale Agreement (“PSA”) with
FPL for its electric system, and City voters overwhelmingly suppotted the sale. Needless to say, we
are disappointed that the sale remains stalled and we continue to believe strongly that the purchase

of the entire City electric system is the best coutse of action for all customers.

Nevertheless, in out continuous effort to find solutions and alternatives to loweting bills and
providing benefits to the greatest number of Vero Beach customers, and at the request of the Town
of Indian River Shotes (“T'own™), FPL would like to submit this proposal to putchase the electtic
system of the Town. Since our initial meeting with you in May on the potential sale of the Town’s
electric system, FPL has spent considerable time analyzing data from several soutrces and looked at
vatious scenatios. We are excited by this opportunity, which provides benefits for all parties, and
hope to engage in a constructive dialogue with you and the City Council regarding this proposal. We

are also amenable to including the Town in that dialogue at the appropriate time.
'The proposal is as follows:
IFPL will pay the City $13.0 million in cash with the following assumptions and considerations:

o I'PL will acquire the COVB distribution assets (feeders, laterals and setvices) directly
connected to the Town’s customets. It is our understanding no transmission level

assets ate present within the Town’s footprint.

Florida Power & Light Company

700 Universe Boulevard, Juno Beach, FL 33408
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o FPL assumes an execution date of October 1, 2015, and a close date of April 1, 2016.

These dates are subject to apptoval by both the Federal Energy Regulatory

Commission and the Florida Public Service Commission.

It is estimated that it will take 28 months to propetly integrate the Town’s clectric

system into FPL’s transmission grid.

During this period between transaction close and the completion of transmission

upgrades, FPL proposes to utilize the distribution and transmission assets of COVB

to wheel power to the Town from FPL’s transmission system. As compensation for

providing these transmission services, FPL will pay COVB an additional monthly fee

of $25,000 (the fee was determined using a comparable wheeling approach if FPL

was to provide the setvice). It is estimated this service would be provided for a

period of approximately two (2) years with adjustment as needed due to the

transmission work being petrformed by FPL to tie the Town into the FPL

transmission system.

% The route FPL analyzed for the wheeling starts at FPL’s Emerson
substation and transmits over the COVB/Fort Pierce 138kV line to
Substation 20, then to Substation 8, Substation 11, Substation 10 and then
finally to Substation 9.
- FPL understands that because the power needs to flow from Emerson to

Substation 20, we will need to utilize the 138kV line jointly owned by
COVB and Fort Pierce and that Fort Pierce will need to be involved in
these discussions.

Further, to successfully integrate the Town’s customers, FPL will need customer data

to be provided by COVB. The specifics of the information will be negotiated

between the patties and will be safeguarded by FPL in a2 manner similar to our

existing 4.8 million customer accounts. All deposits held by COVB for the Town’s

customers would be returned to those customers upon closing, It is estimated the

lead time required for Customer Setvice integration is approximately 6 months. This

timeline could start as soon as an agreement is executed between the parties.
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FPL feels it is important to explain the basis for our proposal. The current PSA between FPL and
COVB provides for a cash offer and several other considerations. All totaled, the entire package of
the PSA provides for approximately $172 million in value to COVB. With a total COVB Electric
Utilities customer count of approximately 34,000, the PSA provides for a ptice-to-customet
purchase value of approximately $5,050. However, the transmission upgrades and substation
relocation embedded in the PSA should be considetred system integration costs. Removing those
two items from the value of the PSA leaves a purchase value of approximately $4,500 per customer.
‘The Town proposal contained herein similatly has separate components of value to COVB and
integration costs. The cash component to COVB for the Town’s assets is similarly $4,500 per
customer. In addition, there are significant transmission efforts that FPL must undertake in otrder to
tic the Town’s system into the FPL, transmission grid. ‘The more than $12 million required for these

required upgrades bring the total value of this transaction to approximately $8,500 per customer.

The proposal contained herein is indicative and does not constitute a binding offer to putrchase the
assets of the Town. Purchase of the Town’s system is contingent upon approval of I'PL’s Board of
Dircctors and execution of definitive agreements. Our team has wotked hard to craft a fair and
reasonable proposal and we look forward to engaging in a constructive and productive discussion
with the City Council, as well as the City Manager. Please do not hesitate to call me at (561)694-

3510 or Amy Brunjes at (772) 337-7006 if you have any questions or wish to discuss.

Sam Forrest

Vice President, Energy Marketing & Trading
Florida Power & Light Company

CC:  City of Vero Beach City Council Members
James O’Connor, City of Vero Beach City Manager
Wayne Coment, City of Vero Beach City Attorney
The Honorable Brian Barefoot, Indian River Shores
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