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2
1 PROCEEDI NGS
2 CHAI RVAN BROMWN: Al right. W are going to
3 circle back. W are noving back to Item 3, and |
4 know we have sone parties that would like to
5 address the Conm ssion on that item
6 MR, MAY: It's been a while.
7 CHAI RVAN BROMWN: It's been a few years.
8 W will go into the staff introduction first
9 of the item and then turn to the parties for -- to
10 address the Conm ssi on.
11 Thank you. Ms. Cowdery, could you pl ease
12 I ntroduce the itenf
13 M5. CONDERY: (kay. Madam Chairnman and
14 Conmmi ssioners, | am Kathryn Cowdery, Ofice of
15 General Counsel .
16 Item3 is a petition for declaratory statenent
17 by the town of Indian R ver Shores. Staff
18 recommends that the Conm ssion should declare that
19 the Conm ssion has the jurisdiction under Section
20 366.04, Florida Statutes, to determ ne whether Vero
21 Beach has the authority to continue to provide
22 el ectric service within the corporate limts of the
23 town of Indian River Shores upon expiration of the
24 franchi se agreenent between the town of Indian
25 Ri ver Shores and the City of Vero Beach.
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M. Bruce May, representing the town of I|ndian
Ri ver Shores, and M. Schef Wight, representing
the Gty of Vero Beach, are present and would |ike
to address the Conm ssion. Participation is at the
Comm ssion's discretion. Staff is available to
answer any questions.

CHAI RMAN BROWN:  Thank you.

W will start with the petitioner, M. My.

Al t hough, you didn't ask for oral argunent, it is
customary to allow you to address the Conmm ssion,
and so we will grant that going forward, but if you
could limt your coments to five mnutes, followed
by the respondent, who will have an opportunity to
five mnutes. So if you would |ike to retain sone
time to respond to the respondent’'s questions, you
can do that at this tine.

MR, MAY: Madam Chair, the Mayor of the town
of Indian R ver Shores has driven up |ast night,
and he would also like to briefly address the
Commission if that's okay with you all.

CHAI RVAN BROWN:  Woul d you like himto go
first before you?

MR MAY: | would |like to tee the issue up and
then defer to him It may take -- you know, we

have kind of tried to keep our remarks within 10
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1 m nutes, but |I don't knowif -- | was not aware
2 that we were going to be limted to five m nutes,
3 but --
4 CHAI RVAN BROAWN:. We will see how it goes. W
5 have a pretty stacked agenda today, so --
6 MR, MAY: Good norning, Madam Chair,
7 Conmm ssioners, | amBruce May with the |aw firm of
8 Hol | and & Knight. W represent the town of I|ndian
9 Ri ver Shores. Wth nme today is the Mayor of |Indian
10 Ri ver Shores, M. Brian Barefoot. The town
11 manager, M. Stabe, also has driven up and is here
12 today as well.
13 W are here this norning to discuss the town's
14 petition for declaratory statenent, which asked for
15 clarity regarding your ability to address
16 constitutional issues. W are not here to
17 criticize staff's recomendati on, and we are not
18 here to take issue wth staff's reconmendati on.
19 However, there does appear to be sone |evel of
20 confusion as what pronpted our filing. So what we
21 would like to do is take a nonent to briefly
22 expl ain how we got to where we are, and the reasons
23 why we filed the petition today, not only the
24 constitutional reasons, which I will discuss, but
25 also the real world inplications which Mayor
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1 Barefoot wll briefly explain.
2 Assum ng you approve your staff's
3 recommendati on, we also want to give you an idea of
4 where we go fromhere. To understand why we have
5 asked for clarity regarding your ability to address
6 the constitutional issues, it's inportant for you
7 to have a clear picture of the constitutional
8 guestion that is at issue.
9 The town is an i ndependent i ncor porated
10 muni ci pality under Florida's Constitution. It
11 fundanental ly believes that it has a right under
12 the Constitution to be protected from unconsented
13 exercises of extraterritorial power withinits
14 corporate limts by another nmunicipality; in this
15 case, the Gty of Vero Beach.
16 This is a very narrow constitutional issue.
17 It does not involve investor-owned el ectric
18 utilities. It does not involve electric
19 cooperatives. It relates only to a nmunicipality's
20 limted authority to exercise territorial powers
21 outside of its boundaries and within the corporate
22 limts of another equally independent nunicipality.
23 The issue is unique. It's one off, and it does not
24 have industry w de inplications.
25 The franmers of our Constitution,
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1 Conmm ssi oners, established a system of nuni ci pal
2 governnent where nunicipalities are equally
3 soverei gn and equally independent. Article VIII,
4 Section 2(c) of the Florida Constitution, which is
5 the suprene law of this state, nakes it clear that
6 a nunicipality has no inherent honme rule authority
7 to exercise extraterritorial powers. One
8 muni ci pality sinply cannot weld its nunicipa
9 powers outside of its boundaries and within the
10 boundari es of another equally i ndependent
11 muni ci pality unless the Legislature specifically
12 provides that nmunicipality with that
13 extraterritorial power in a general or special |aw
14 What that neans in practical terns is that the
15 Cty of St. Petersburg cannot exercise
16 extraterritorial powers within the Gty of Tanpa.
17 The City of Tall ahassee cannot exercise territorial
18 powers within the Cty of Jacksonville, and the
19 Cty of Fort Walton Beach cannot exercise
20 extraterritorial powers within Panama Cty unl ess
21 the Legislature specifically provides
22 St. Petersburg, Tallahassee or Fort Walton with
23 those specific extraterritorial powers. For the
24 sanme reason, the town contents that it has a right
25 under our constitution to be protected from
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1 unconsent ed exercise of extraterritorial powers by
2 Vero Beach. That contention is based on the fact
3 that the Legislature has not specifically provided
4 Vero Beach with the statutory authority required by
5 the Constitution to exercise extraterritorial
6 powers outside of its boundaries and within the
7 town's corporate limts wthout the town's consent.
8 Initially, Vero Beach obtained the town's
9 tenporary consent in a witten contract back in

10 1968. That's six years before the PSC was gi ven

11 iIts jurisdiction over the service territories.

12 That tenporary consent was renewed and extended by
13 a franchi se agreenent in 1986, which had a limted
14 termof 30 years. But Vero will no |onger have the
15 town's consent to exercise extraterritorial powers
16 wWithin its corporate limts in Novenber 6th of this
17 year, when the franchi se agreenent expires. After
18 that date, we contend that Vero will be in

19 violation of Florida's Constitution if it continues
20 to insist on exerting extraterritorial powers

21 wi thin the town.

22 Now, as Mayor Barefoot will briefly explain in
23 a nonent, the city's exercise of extraterritorial
24 powers within the town is causing harmto the town
25 and its residents. | won't belabor the point. |
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1 amtrying to keep it short, Madam Chair, but | wll
2 say that we contend that the Gty's electric
3 utility is extracting unregul ated nonopoly profits
4 fromthe town, diverting those unregul ated nonopoly
5 profits to Vero Beach's general fund, and, thus, is
6 forcing the town and its residents to subsidize the
7 Cty's own municipal operations. The town and its
8 resi dents have no recourse because they do not vote
9 inthe Cty elections.

10 Conmmi ssioners, it is our fundanental

11 contention that Vero Beach is running its city on
12 the basks the town's residents. And if it

13 continues to do so after Novenber 6th of this year,
14 it will be violating the [imtations on

15 extraterritorial powers that are enbodied in

16 Florida's Constitution.

17 And that's what we sought to do when we filed
18 the lawsuit against Vero Beach in circuit court.

19 W filed that |awsuit over a year-and-a-half ago.
20 The reason we filed in circuit court and not with
21 the PSC was that a nunber of PSC orders and court
22 cases suggested to us that the PSC was not in the
23 busi ness of construing the Constitution or

24 adj udi cating constitutional issues.

25 Wiile we didn't file with the PSC, we
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1 i mredi ately notified you all, and your staff and
2 your attorneys of the suit. Since that tine, we
3 have tried to your best to keep you posted on the
4 status of that litigation each step along the way.
5 W also made it clear in our lawsuit that
6 there was a PSC territorial order which stated that
7 Vero could serve the town, and that any
8 determ nation by the Court on the constitutional
9 I ssue woul d have to be brought back to you al
10 before any territorial order or any rights under
11 any territorial agreenment could be nodified.
12 W felt at the tinme, Conm ssioners, that it
13 woul d be nost efficient to -- for the Court to
14 address the constitutional issues first, and then
15 we woul d proceed to the PSC for further action
16 after the Court rul ed.
17 Now, after we filed the lawsuit, the town in
18 Vero was -- participated in nandatory nedi ati on,
19 which is required by law. W nediated for a year.
20 We reached an inpasse, and then we resuned the
21 lawsuit. At that point, the City filed a notion to
22 di sm ss our constitutional claimon grounds that
23 those clains and issues fell within the exclusive
24 jurisdiction of the PSC.
25 Shortly thereafter, your staff -- your | egal
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1 staff filed a notion to participate in the court
2 case, and argued that, because the town's
3 constitutional claimcould result in the
4 nodi fication of a territorial order approving the
5 territorial agreenent, that matter fell wthin your
6 exclusive jurisdiction and that the Court | acked
7 the subject matter jurisdiction to hear the claim
8 The notion to dismss the town's
9 constitutional claimwas argued | ast August,
10 August 26th, before the Court. And as you can see
11 fromthe transcript of that hearing, which we have
12 i ncluded in our petition, we expressed concern that
13 If the Court dism ssed our constitutional claim
14 the PSC may not have jurisdiction to rule on that
15 cl aim
16 In response to those concerns, your attorneys
17 assured the Court that you did have the
18 jurisdiction to address those constitutiona
19 I ssues. And based on those assurances by your
20 counsel, the Court, on Novenber 11 of |ast year,
21 di sm ssed the case on grounds that it did not have
22 subject matter jurisdiction.
23 Before seeking -- you know, while the Court
24 did not rule on the nerits of our constitutional
25 claim it expressly stated that the town coul d seek
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its relief before the PSC, and that's what we
intend to do at the appropriate tine, Madam Chair
and Conm ssioners. But before seeking that relief,
and before getting too far down the road in an

adm ni strative hearing, we want -- we thought it
only prudent to get sone clarification and gui dance
fromyou all as to your jurisdictional tools that
you have in your tool box to adjudicate these
constitutional issues.

There is sonme suggestion in the staff's
recommendati on, which we are not going to quibble
with, but there is a suggestion that we are
collaterally attacking the Court's order. And
that's absolutely not correct. There is no
intention to collaterally attack the Court's order.
That's not why we filed the petition. W are fully
aware, and we fully respect, that the Court ruled
that it did not have subject matter jurisdiction to
address the town's constitutional claim

W are also fully aware, and fully respect,
that the Court expressly directed us that we could
seek relief fromyou all at the Comm ssion, and we
intend do that. But before, again, immersing the
town in a potentially costly adm nistrative

proceeding, we need to clarify sonme uncertainties
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1 regarding the PSC s ability to address
2 constitutional questions. Those uncertainties
3 stemmed from a nunber of statenents nmade by you in
4 earlier orders.
5 We had particular concerns that since the PSC
6 recently indicated to Indian R ver County, and nore
7 recently in filings wwth the Florida Suprene Court,
8 that the agency did not have the authority to
9 interpret the Constitution. And we tried to
10 hi ghl i ght the basis for these uncertainties in our
11 petition.
12 Comm ssioners, we filed the petition before
13 you today for one single reason, and that's to get
14 sone clarity and gui dance before we proceed wth a
15 proceedi ng before you. To obtain that clarity, we
16 submtted a straightforward question in order to
17 | earn about the jurisdictional tools that you al
18 have. Wile your staff recommendation didn't
19 address the specific question we asked, it does
20 provide us with clarity and gui dance as to how you
21 wi || go about addressing our constitutional issues.
22 | nportantly, the reconmmendati on on pages 16
23 and 17 clarifies and confirns that the PSC can
24 interpret the language in Article VIII, Section
25 2(c) of the Florida Constitution, which is the crux
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1 of our constitutional claim

2 The recommendation also rejects the Gty's

3 assertions that the circuit court ruled on the

4 merits of our constitutional the claim As your

5 staff points out, the circuit court never ruled on

6 the nmerits of our constitutional claim and we

7 certainly degree with staff on that point.

8 Conmm ssi oners, we think the staff's

9 recomendati on gi ves us enough clarity and insight
10 to proceed and present our constitutional clains to
11 you efficiently and cost effectively in a separate
12 pl eading, and we intend to do that. But before I
13 wrap up, Mayor Barefoot wanted to briefly address
14 t he Commi ssi on.

15 CHAI RMAN BROWN:  Thank you, M. Miy. You are
16 at 10 mnutes. Just so you know, you hit it right
17 on the dot.

18 So wel cone, Mayor Bearfield. | hope it's not
19 going to be 10 mnutes, so if you could briefly

20 address the Conmm ssion with your concerns, that

21 woul d be great.

22 MAYOR BAREFOOT: | ama big believer in

23 executive sunmary, so | will proceed on that basis.
24 CHAI RMVAN BROWN:  Thank you.

25 MAYOR BAREFQOOT: Good norni ng, Madam Chair and
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1 Conmm ssioners. And as M. May said, | amBrian

2 Barefoot, and | amthe Mayor of Indian River

3 Shores. And as a matter of background, | amnot a

4 | awer, and | amnot really a politician. And if |

5 was, | amnot sure | would admt it in this

6 particular climate. | spent nmy entire career in

7 busi ness, 30 years in the financial services, and

8 seven years as the president of a college in

9 Bost on.

10 | drove up here last night for one reason, and
11 that's to speak on behalf of the residents that I
12 represent. To them the constitutional issue that
13 M. May just described is not sone esoteric |egal
14 probl em or a test question on a | aw school exam

15 This is a real issue that real people are facing

16 that's harm ng our residents. And our situation is
17 very uni que.

18 The territorial boundary between the Florida
19 Power & Light and city electric systemdivides ny
20 community. |In other words, sone of our residents
21 are served by Florida Power & Light, others are

22 served by the Gty of Vero Beach, that really does
23 make our town very unique. W are served by two

24 different utilities, and receive vastly different
25 service at vastly different rates wth vastly
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1 di fferent regul ation and oversight.
2 It's no exaggeration to say that our residents
3 who are being forced to receive electricity from
4 the Gty are being taken advantage of. CQur
5 residents have no say in howrates are set or how
6 Ver o Beach use goes the unregul ated profits that it
7 extracts fromthem The Gty diverts those
8 unregul ated, one m ght say nonopolistic profits, to
9 its general funds to pay for costs that have
10 nothing to do with operating its utility.
11 For instance, our residents are subsidizing
12 the Gty's unfunded pension obligations to past and
13 current enpl oyees whose work is totally unrel ated
14 to that of the electric utility.
15 The bottomline for our residents, we are
16 being forced to subsidize the operations of a city
17 that is unaccountable to them City |eaders have
18 made it clear that the unregul ated nonopoly profits
19 earned fromour citizens are used to artificially
20 depress the City's ad valoremtax rates.
21 When | talk to legislators and ot her conmmunity
22 | eaders around the state as to what's goi ng on,
23 they invariably say the sane thing, that's taxation
24 W t hout representation. Regardless of whether you
25 want to tall call it taxation w thout
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1 representation, or as M. My says, the exercise of
2 extraterritorial powers w thout consent, it's
3 fundanental |y unfair to our residents.

4 Sol will leave you with this; | swore an oath
5 to protect the people of ny community, and | am
6 assum ng you did the sane when you were el ected
7 conmm ssioners, and | am asking for your help. Wen
8 the circuit court said it didn't have jurisdiction
9 to hear our constitutional issue, the Court made it
10 clear that we could seek relief before this agency.
11 W intend to take the circuit court up on its
12 directive, and our |lawers will be filing the
13 appropriate pleading with you shortly. So we
14 really do need your help. But | also want you to
15 know that there is a pathway to resolving this
16 issue, and | amcommtted to exploring that option
17 toits fullest.
18 Florida Power & Light has offered to purchase
19 the Gty's utility assets in our town for what |
20 believe to be a fair and reasonable price. W
21 believe that initial offer could be a real catal yst
22 to settlenment, particularly since, in our view, the
23 Cty has no constitutional right to serve after
24 Novenber of 2016 anyway.
25 FPL is willing to purchase. Qur residents
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1 woul d wel cone that purchase. And the Florida
2 Muni ci pal Power Authority, which is one of the
3 whol esal e providers to the Cty of Vero Beach, has
4 publicly stated that it would not oppose it.
5 Having a PSC regulated utility with
6 pr of essi onal and neutral oversight of utility rates
7 as the single electric utility provider in our town
8 woul d cure issues that | described above. W have
9 made every effort to get there, but obviously we
10 need your help.
11 So thank you for your tinme, and I will be glad
12 to answer any questions you nay have.
13 CHAI RMVAN BROWN:  Thank you, Mayor Bearfi el d.
14 You have got, |ike, 20 mnutes, M. Wight. Please
15 use 10.
16 MR, WRI GHT: Thank you, Madam Chairnman and
17 Comm ssioners. And | will be shocked if | get to
18 10. It's 10:07, alnost 10:08. We will see. |
19 don't think I -- 1| don't think I wll use 10.
20 Thank you very nuch.
21 Robert Scheffel Wight. You all know ne as
22 Scheff. | ama shareholder in the Gardner |aw
23 firm and | have the privilege of representing the
24 Cty of Vero Beach in this and other matters that
25 have cone before you.
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1 The Mayor and ot her council nenbers would have
2 liked to be here this norning, but they have their
3 own full agenda at a regularly scheduled City
4 Council neeting that is going on as we speak.

5 In summary, Conm ssioners, the City supports
6 the staff's recommendati on and the recommended

7 declaratory statenent as set forth in that

8 recommendation, which is a correct statenent of the
9 Comm ssion's jurisdiction, including how

10 constitutional issues are handled in Florida

11 adm ni strative proceedi ngs, and the Conm ssion's
12 jurisdiction under 366. 04.

13 | believe that one key point of the staff's
14 analysis is that the circuit's court order on

15 dismssal did, in fact, adjudicate the issue of the
16 Court's jurisdiction, and that the Court decided
17 that there is not a threshold constitutional issue
18 to be decided at the court. As staff put it, the
19 Court's determnation was a critical and necessary
20 part of the Court's decision.

21 W believe -- | -- frankly, | have read the
22 staff's recomendation, |ike, nost of four tines
23 now, and the analysis is correct and thorough. |
24 amtruly inpressed, to be very candid.

25 The anal ysis of the Comm ssion's jurisdiction
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1 to rule on the issues raised by the town and the
2 town's ability to raise its constitutional issue,
3 or at |least talk about it, to provide support for
4 its constitutional position in the record that
5 m ght be devel oped, or looks like it wll be
6 devel oped in proceedi ngs here, and then to raise
7 that issue on appeal is spot on.
8 | did want to nention a couple of things in
9 response to remarks nmade by M. My and the Mayor.
10 First, the town's suggestion that the Gty
11 must have the town's consent to exercise
12 extraterritorial powers within the town's corporate
13 limts is not founded on any | anguage that appears
14 in either Article VIl of the Constitution or
15 Section 166.021. Consent, unconsented, nothing
16 i ke that appears therein.
17 The town's argunent that the Legislature nust
18 sonmehow have specifically given Vero Beach the
19 authority to exercise power in Indian River Shores
20 is sinply contradicted by the very provisions of
21 166. 021 and Article VIIIl, Section 2(c), which refer
22 to general law. General |aw does not give specific
23 muni ci palities the authority to do anything. It
24 says we nmay exercise extraterritorial powers
25 pursuant to general |aw.
Premier Reporting (850) 894-0828 Reported by: Debbie Krick

114 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com



Florida Public Service Commission 3/1/2016

20
1 M. May's suggestion that the 1968 contract
2 sonehow gave consent is not supported by the
3 | anguage of that contract. W quoted it
4 extensively -- we quoted the entire provision in
5 our responsive brief in this proceeding. There is
6 nothing in there about consent. 1It's not a
7 franchi se agreenent. There is nothing in there
8 about franchi se agreenent.
9 The suggestion that we receive unre -- earn
10 unregul at ed nonopoly profits is sinply m spl aced.
11 The idea that nunicipalities are not reqgqulated is
12 technically accurate in that our rates, our revenue
13 requi renents, our return are not technically
14 regul ated by the Comm ssion the way that Florida
15 Power & Light Conpany's are. However, they are
16 subject to the regulation by the courts of Florida.
17 This is established in clear precedent of the
18 courts of Florida, starting with Storey V Mayo in
19 1968, that says, if custoners have a conpl ai nt
20 about inadequate service or excessive rates, their
21 remedy is to take their petition to the courts or
22 to the town council
23 This is further fleshed out by the Fourth --
24 Fifth District Court of Appeal in Rosalind Holding
25 Conpany, which sinply said -- which says very
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1 plainly, to prove that a utility -- a munici pal
2 utility's -- back up one step. It says, a
3 muni ci pal utility |ike any other has the right to
4 earn a reasonable return on its investnent. And
5 they cite Hope Natural Gas and City of Logansport.
6 They go on to say that a petitioner -- it was
7 a real estate managenent conpany, Rosalind Hol di ng
8 Conpany in the case versus Olando Utilities
9 Conmm ssion, the party chall enging a muni ci pal
10 utility's rates nust show that the rates are
11 outside a zone of reasonabl eness, not necessarily
12 as established by the PSC, but established it by a
13 nore objective, reasonabl e person standard.
14 In that case, they went on to approve what
15 was, by the record of the case, a pretty high RCE
16 We have | ooked at our ROEs. W have had them
17 cal cul ated, and we believe that they are, in fact,
18 | ess than the ROE earned by Florida Power & Light
19 Conpany. That's a case -- that's a point for
20 anot her day, probably not here, but | felt
21 obligated on behalf of ny client to address it
22 because of what the town said.
23 Finally, I think M. May and | agree that the
24 staff's recommendati on has provided the
25 clarification that the town wants. They laid out
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1 in very clear detail what it is that the Conmm ssion
2 can do, and what the town's renedy to proceed with
3 its constitutional claimon appeal to the Florida
4 Suprene Court is.

5 I n concl usion, we support staff's

6 reconmmendati on, including the declaratory statenent
7 recommended by the staff, which is, of course, a

8 very clear and appropriate statenent of the

9 Comm ssion's jurisdiction under Section 366. 04.

10 Thank you very nuch.

11 CHAI RMAN BROWN:  Thank you.

12 And, Ms. Cowdery, it sounds |like both -- all
13 parties here, interested persons, support the staff
14 recommendation. Wuld you like to follow up with
15 any coments fromwhat the parties have raised?

16 M5. CONDERY: My only comrent nay be

17 self-evident, but the comments that were nade that
18 are going to the nerits of the question are not

19 before the Comm ssion, and | think the parties

20 realize that, just to avoid any contusion.

21 CHAl RMAN BROWN: Right. GCkay. And with that,
22 Conmm ssi oner Edgar has a question.

23 COW SSI ONER EDGAR: No, | do not.

24 CHAI RMAN BROWN:  You do not. The light lies.
25 | do have sonme questions, actually,
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1 Comm ssi oner Graham go ahead.

2 COMW SSI ONER GRAHAM | know we have gi ven

3 M. May nore than his fair share of tinme, but |

4 just want to hear his response to what M. Wi ght

5 had sai d.

6 MR. MAY: Again, thank you, Conm ssioner

7 Graham for giving ne the opportunity to briefly

8 respond. | wll respond wth the ful

9 under standi ng of Ms. Cowdery's caution that we are
10 getting into the nerits, but I think we need to be
11 careful here. And you will hear this again and

12 again and again, that the Constitution says that if
13 the Gty has the authority pursuant to general |aw,
14 that's not what the Constitution says. He is

15 m squoti ng the Constitution.

16 The Constitution nmakes it clear that a

17 muni ci pality has very broad hone rul e powers,

18 except in three areas; annexation, nerger and the
19 exercise of extraterritorial powers. The only way
20 that a nunicipality can exercise those powers,

21 annexation, nerger or extraterritorial powers, is
22 as provided by general or special |aw.

23 The case | aw nmakes it clear that as provided
24 by nmeans there has to be a specific authorization
25 by the Legislature for the nunicipality to exercise
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1 extraterritorial powers. That's Florida Suprene
2 Court precedent. There is precedent com ng out of
3 the Florida Attorney General's office. The only --
4 the only general |aw out there that addresses this
5 subject is the general law which the City cites in
6 i ts nmenorandum before you, before the Suprene Court
7 in the Indian River County matter, and that's
8 180.02(2). And this is what it says: Any
9 muni ci pality may extend and execute all of its
10 corporate powers applicable for the acconpli shnment
11 of the purposes of this chapter outside of its
12 corporate limts as hereinafter provided as nay be
13 desirabl e or necessary for the pronotion of the
14 public health, safety and wel fare, provided,
15 however, provided, however, and | quote, "the said
16 corporate powers shall not extend or apply wthin
17 the corporate limts of another municipality," end
18 quot e.
19 So |l think it's -- as you nove forward, you
20 wi Il hear a lot of this kind of fudging on what the
21 Constitution says. But | would ask you, as we nove
22 forward on the nerits, to pay close attention to
23 the specific language in the Constitution and in
24 Section 180.02(2).
25 COMW SSI ONER GRAHAM | guess the beauty of
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1 all this is ne not being an attorney, so | don't
2 have to -- | can show ny ignorance.
3 You keep on speaking of this as being a
4 muni ci pality, but the reality is, thisis a utility
5 that we are tal king about. Now, aren't we
6 | ooking -- aren't we tal ki ng about apples and
7 oranges here? Because you keep tal ki ng about what
8 a nmunicipality can and cannot do, but the question
9 iIs what can a utility do? | nean, let's just
10 pi cture Vero Beach as being a private utility. How
11 does that change?
12 MR MAY: It would change a | ot, because the
13 extraterritorial powers concept only applies to
14 muni ci palities. There is no simlar constitutional
15 prohi bition for an investor-owned electric utility
16 or arural electric cooperative. This is purely an
17 I ssue of constitution -- it's a constitutional
18 I ssue, Comm ssioner Gaham that pertains solely to
19 muni ci pal i ties.
20 And again, the franmers of our Constitution
21 made it very clear, that while nunicipalities have
22 I nherent, broad inherent hone rule powers, they do
23 not have inherent honme rule powers to exercise
24 extraterritorial powers within the corporate limts
25 of another nunicipality.
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1 Now, this munic-- this utility, while it does
2 provide utility service, it is owed and operated
3 and managed by the City of Vero Beach. It is a
4 municipality. It is an armof the nunicipality.
5 And it is -- this is getting into the nerits, but
6 we wll show that they are using this armof the
7 muni cipality to extract unregul ated nonopoly
8 profits as a surrogate for ad val oremtaxes. They
9 have said -- they have said it publicly, that if
10 they | ost the shores, they would have to increase
11 their ad valoremtaxes to the people in Vero Beach
12 by $2 mllion a year.
13 CHAl RMVAN BROWN: M. May, can we keep to the
14 merits of the petition?
15 COMW SSI ONER GRAHAM  Good enough.
16 CHAI RMAN BROWN:  Thanks. Thank you.
17 Conmmi ssi oners, any other questions?
18 Ckay. | do have a few, just follow up
19 guestions fromsone of the comments M. My nade
20 about how you plan on proceedi ng.
21 Thi s has obviously been a protracted, arduous
22 process. W know it's going to continue. | guess
23 | have two questions, naybe one for M. Wight,
24 about where City of Vero Beach is with regard to
25 the negotiations to see, fromour perspective, how
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1 | ong the protracted process is going to be, and

2 then -- but fromM. My specifically, what your

3 next steps are to address the actual factual

4 guestion that you didn't really address in the

5 petition, and the nerits of the questions raised,

6 are you going to cone back with a territorial

7 di spute? Are you going to conme back w th anot her

8 petition for a dec statenent seeking clarity?

9 Starting with you first.

10 MR MAY: W -- | guess | ama little hesitant
11 to reveal legal strategies at this tinme, but |

12 will -- 1 wll tell you --

13 CHAI RMAN BROWN:  You did infer that there was
14 nore to the process, though.

15 MR, MAY: Yeah, there -- | did, and that's a
16 fair question.

17 Here is what we intend do; we wll not be

18 seeking a declaratory statenent again. | think we
19 got the clarity that we need there. W are going
20 to be filing, probably |ater today or tonorrow,

21 dependi ng on whet her you -- we are going to be

22 filing an appropriate pleading to present these

23 constitutional issues to you.

24 The Florida Suprene Court has repeatedly said
25 that an interested nmenber of the public can
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1 petition the Commi ssion to revisit and nodify a
2 territorial order based on the doctrine of changed
3 circunstances. W think that there are nunerous
4 changed ci rcunst ances, particularly changed | egal
5 consequences that have occurred. And the last tine
6 | checked, Madam Chair, Conmm ssioners, the | ast
7 time you | ooked at this territorial agreenent was
8 about 29 years ago. So we will be filing sonething
9 in the very near future.
10 CHAIl RVAN BROMN: Ckay. So we are going to see
11 nore of this.
12 And, M. Wight, since the door is kind of
13 opened on the negotiations, could you just tell us
14 where the Gty of Vero Beach is with negotiations
15 on with Florida Power & Light to buy the assets?
16 MR, WRI GHT: Certainly, Madam Chairnman
17 We have suggested -- we initially suggested a
18 nunber to the town. W have subsequently nmet with
19 himthem And follow ng that neeting, we are
20 | ooking again, drilling down into the details of
21 the val ue that we suggested and are awaiting sone
22 additional information regardi ng projected
23 | ong-term bul k power supply costs that are a
24 necessary conponent of that cal cul ati on, because
25 our basic position, and we said this in our
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1 response to their petition here. Qur basic
2 position is that we will entertain an offer to buy
3 out our interests there at a price and conpensati on
4 package that includes all necessary protections for
5 the Gty, the City's residents and all of our other
6 custoners, including the significant nunber of
7 custoners i n unincorporated Indian R ver County,
8 that keeps all of these custoners whole.
9 So that's where it stand. | -- frankly, | had
10 expected to have the followup information by
11 today, but it's in an internal review process
12 sonmewher e el se.
13 The deal with the bul k power supply cost is a
14 significant portion of those are fixed costs if we
15 no | odger were to sell power to the shores,
16 those -- the fixed costs conponent woul d have to be
17 respread to all our remaining custoners. Energy --
18 a reduction in energy sales is a kwWwh per kWh wash.
19 That's not the issue, but there are fixed capacity
20 and ot her charges that would have to be respread,
21 and that's what we are |ooking at, in addition to
22 several other conponents of the fixed cost of our
23 cost structure that would have to be respread to
24 al | ot her custoners.
25 CHAI RMAN BROWN:  Thank you. And | know we
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1 don't have purview over your taxpayers' doll ars,
2 Mayor, and the rest of the parties here, but | do
3 want to enphasize that this is protracted, and it
4 seens that there are a | ot of taxpayer dollars
5 bei ng spent on this litigation and the crux of it,
6 and woul d just caution you, and advi se you, just as
7 fromour perspective, that we are obviously putting
8 our resources, our Comm ssion staff resources as
9 well to the issues that you are requesting, and
10 just to be cognizant and sensitive to the taxpayer
11 dol | ars.
12 MR, MAY: Madam Chair, we are very cogni zant
13 of that, and we will be filing what we believe to
14 be a very narrowy drawn petition that hopefully we
15 can get this answer that we desperately need as son
16 as possi bl e.
17 CHAI RMVAN BROWN:  Thank you.
18 MR WRIGHT: | would Iike to assure you that
19 the Gty of Vero Beach is very sensitive to the
20 anount of noney we are having to spend defendi ng
21 oursel ves against the actions filed by Indian R ver
22 County and the town of Indian River Shores.
23 CHAI RMAN BROWN:  Thank you. | hope the
24 nmessage i s conveyed.
25 MAYOR BAREFOOT: The nessage -- if | can just
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1 say one last thing. W are very aware of it. W
2 are a small town. |It's been expensive. But | can
3 also tell you that if the residents of the shores,
4 who are now served by the Gty of Vero Beach, had
5 Fl ori da Power & Light as its provider, it would be
6 $2 mllion a year less in what we are now -- our
7 residents are now being charged, that portion of
8 the town that's served by the Gty. W are not
9 going to spend $2 nmillion, but even if we did, it's

10 a break even. W really have nothing to | ose

11 wi t hout your hel p.

12 Thank you.

13 CHAI RMAN BROWN:  Thank you, Mayor.

14 Conmmi ssi oner Edgar.

15 COWMW SSI ONER EDGAR: Thank you, Madam Chair.
16 Just recogni zing the discussion that we have
17 had and, again, acknow edgi ng that there are a

18 nunmber of issues involved in the |arger issues

19 around all of this, sonme of which may be in our

20 purview, and many of which, by law, are -- wll be
21 considered in other foruns.

22 But | would also like to join the parties in
23 commendi ng our staff for the | egal analysis on the
24 much nore narrow i ssue that is before us today. |
25 | ook forward to whatever further discussions occur,
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1 but for the itemtoday | would nove that we approve
2 the staff recommendati on.

3 CHAI RMAN BROWN:  |s there a second?
4 COMW SSI ONER PATRONI'S: Second.
5 CHAI RMAN BROWN:  Any further discussion?
6 Al those in favor, say aye.
7 (Vote taken.)
8 CHAI RMAN BROWN:  Al'l right. The notion
9 passes.
10 Thank you for joining us today.
11 MR. MAY: Thank you.
12 CHAI RMAN BROWN:  Thank you.
13 (Agenda item concl uded.)
14
15
16
17
18
19
20
21
22
23
24
25
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