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Docket No. 160074-EQ -Petition for approval of new standard offer rate schedule for 
energy purchases from co generators and renewable facilities and for approval of standard 
offer contract for purchased of firm capacity and energy, by Florida Public Utilities 
Company. 

Florida Public Utilities Company's Responses to Staff's Third Set of Data Requests 

Florida Public Utilities Company's ("FPUC") responses to Staffs Third Data Requests 
are as follows: 

1. Please provide a copy of the FERC Orders referenced in paragraph 7 of the 
Utility's petition. 

Company Response: 

Copies of the referenced FERC orders are appended to these responses. 

2. Please provide a copy of JEA's and Gulf Power Company's standard offer 
contracts. 

Company Response: 

FPUC is not in possession of Gulf Power's standard offer contract. To the best 
FPUC's knowledge and understanding, Gulf Power's current standard offer 
contract can be accessed on the Florida Public Service Commission's ("FPSC") 
website at the following address: 

http://www.psc.state.fl.us/library/filings/16/0 1713-16/0 1713-16.pdf 

FPUC includes with these responses a copy of what it understands to be a JEA's 
standard offer current through May 2015, which was obtained from the FPSC. 
FPUC has no knowledge as to whether this tariff has been updated since that time. 

3. Please provide a copy ofthe Utility's full requirements contracts with its 
wholesale providers (JEA and Gulf Power Company). 

Company Response: 

Copies of these contracts are appended to these responses. 1 A copy of the 
Company's Amendment No. 1 to its Generation Services Agreement with Gulf 
Power, which provides rates for 2018 and 2019 can be provided under separate 

1 The Company notes that, as noted on the document, the 2006 Generation Services Agreement with Gulf 
Power was previously treated as confidential as it related to the information on page 11. However, that 
information has since been disclosed in filings at FERC, as has been recognized in Docket No. 110041-EI. 
As such, the document no longer requires confidential treatment. 
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cover, along with a request for confidential classification, upon request or can 
otherwise be made available for inspection with confidential terms protected. 

For Questions 4 through 6, please refer to the existing full requirements contracts with 
Gulf and JEA. 

4. For Gulf and JEA, how is the capacity that FPUC is billed for determined? 

Company Response: 

JEA - The monthly capacity used is billing is the maximum demand for the 
month based upon the JEA metering equipment located at the transmission 
delivery point. 

Gulf- The monthly capacity used is the based on the annual Capacity Purchase 
calculation which is completed based on the methodology shown in Appendix A 
of the full requirements contract. That amount for 2016 is currently set at 91 
MW's. 

a. Is there is a threshold below which reduction in load would not reduce 
contract payments? 

Company Response: 

JEA- No. Capacity payments to JEA are based on actual demand at the 
time of the monthly peak. 

Gulf- Yes. Capacity payments to Gulf are based on a 91 MW minimum 
demand at the time of the monthly peak. 

b. Would delivery of firm capacity by a third party provider to the 
interconnection between FPUC and the full requirements supplier reduce 
contract payments? 

Company Response: 

JEA Yes. Since capacity payments to JEA are based on actual demand 
at the time of the monthly peak, it is our understanding that the capacity 
payment would be decreased by the firm capacity delivered to the 
interconnection point by the third party. 

Gulf- No. Since capacity payments to Gulf are based on a 91 MW 
demand each month the firm capacity delivery to the interconnection point 
by a third party would not decrease the capacity payment. 
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5. For Gulf and JEA, please describe how a renewable provider wheeling firm 
capacity to the interconnection point between FPUC and the wholesale 
provider would be treated. 

a. Please provide an estimate of any reduction in payments based upon a 50 
MW renewable facility providing firm capacity beginning January 1, 2017 
at a capacity factor of 80% for 20 years. As part of this estimate, please 
complete the table below. 

Full Requirements Supplier: [JEA I GPC] 

Energy Capacity 
Other 

Total 
Payments 

Year Payments Payments 
(Specify) 

Payments 

$(000) $(000) $(000) $(000) 
2017 
2018 
2019 
2020 
2021 
2022 
2023 
2024 
2025 
2026 
2027 
2028 
2029 
2030 
2031 
2032 
2033 
2034 
2035 
2036 
Total 

NPV (2017$) 

Company Response: 

At the outset, FPUC notes that, due to the relatively low system demand 
for both the NE and NE Divisions, it is not possible to take delivery of 50 
MW's at an 80% capacity factor. In order to ensure the answers are 
meaningful, the Company's responses to this question are based upon a 20 
MW renewable facility providing firm capacity beginning January 1, 2017 
at a capacity factor of 80% for 20 years. 

3 I a. 
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Attached are spreadsheets ("3rct Data Request #5A - JEA" and "3rd Data 
Request #5A- Gulf') for each wholesale provider showing the impact of 
a third party providing capacity and energy at the wholesale provider's 
delivery point under the currently approved standard offer contract and the 
proposed standard offer contract. As can be seen, the increase in rates to 
FPU customers under the currently approved standard offer contract 
would be significant based on this delivery of capacity and energy. Using 
the methodology in the proposed standard offer contract there would be no 
increase to FPU customers. 

The Company also notes the following in regard to this response: 

JEA- The current contract with JEA expires December 31, 2017. FPU 
has begun the Purchase Power Solicitation process for a contract to begin 
January 1, 2018 but does not currently have information available for that 
time period. Responses will be based on the existing contract. 

Gulf- The current contract with Gulf expires December 31, 2019. FPU 
has not yet begun the Purchase Power Solicitation process for a contract to 
begin January 1, 2020 and does not currently have information available 
for some of that time period. As such, responses are based on the existing 
contract. 

b. Please compare the estimated reduction in payments to the estimated 
payments to a renewable provider under each full requirement supplier's 
standard offer contract. If the reduction in payments is less than the 
payments under the standard offer, please explain how ratepayers will be 
held harmless under the proposed tariff. If the reduction in payments is 
greater than the payments under the standard offer, please explain how the 
renewable provider will be paid FPUC's incremental cost of electric 
energy and capacity under the proposed tariff. 

Company Response: 

As shown in the examples above, FPU customers would be harmed 
significantly based on the currently approved standard offer contract. This 
results from the fact that FPU will be making a payment to the third party 
provider based on the wholesale providers contractual fuel cost while only 
being reimbursed by the wholesale provider based on the providers 
average hourly avoided cost. Since this reimbursement will be less than 
payment to the third party, FPU customers will see an overall increase in 
fuel cost recovery. 

41 a e 
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Under the proposed standard offer contract, the payments to the third party 
provider will match the wholesale provider's reimbursement to FPU 
which will result in no increase to FPU customers. 

6. For JEA and Gulf, please describe how a renewable provider supplying 
electricity from within FPUC's service territory would be treated. 

a. Please provide an estimate of any reduction in payments based upon a 50 
MW renewable facility providing firm capacity beginning January 1, 2017 
at a capacity factor of 80% for 20 years. As part of this estimate, please 
complete the table below. 

Full Requirements Supplier: [JEA I GPC] 

Energy Capacity 
Other 

Total 
Payments 

Year Payments Payments 
(Specify) 

Payments 

$(000) $(000) $(000) $(000) 
2017 
2018 
2019 
2020 
2021 
2022 
2023 
2024 
2025 
2026 
2027 
2028 
2029 
2030 
2031 
2032 
2033 
2034 
2035 
2036 
Total 

NPV (2017$) 

Company Response: 

Consistent with FPUC's response to Data Request 5 above, the Company 
again notes that, due to the relatively low system demand for both the NE 
and NE Divisions, it is not possible to take delivery of 50 MW's at an 80% 
capacity factor. Thus, in order to ensure the answers are meaningful, 
responses will be based upon a 20 MW renewable facility providing firm 

5 I a 
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capacity beginning January 1, 2017 at a capacity factor of 80% for 20 
years. 

Attached is a spreadsheet ("3rd Data Request #6A - JEA" and "3rd Data 
Request - Gulf') for each wholesale provider showing the impact of a 
third party providing capacity and energy within the service territory under 
the proposed standard offer contract. As can be seen, the payments to 
these third party providers will be increased above those outside the 
service territory while avoiding any negative impact to FPU customers. 

As the attached spreadsheets reflect, for third party providers located 
within the FPU service territory, payments to the wholesale providers are 
reduced above the level of reductions shown for those third party 
providers located outside of the service territory. These deliveries made 
within the service territory provide for an increased reduction based on the 
fact that these do not pass through the wholesale providers meter. 

The in-service territory location provides for a reduction in transmission 
lines losses and full avoidance of the fuel, energy, environmental, 
transmission and capacity billing components in certain instances. Also, 
in service territory providers provide other less measurable benefits such 
as system stabilization, capacity redundancy and overall system reliability. 
The proposed standard offer contract will take into account these factors 
which will provide additional payments to third party provider within the 
service territory while avoiding cost increases to customers. 

Also, the Company also notes the following in regard to this response: 

JEA The current contract with JEA expires December 31, 20 17. FPU 
has begun the Purchase Power Solicitation process for a contract to begin 
January 1, 2018 but does not currently have information available for that 
time period. Responses will be based on the existing contract. 

Gulf - The current contract with Gulf expires December 31, 2019. FPU 
has not yet begun the Purchase Power Solicitation process for a contract to 
begin January 1, 2020 and does not currently have information available 
for some of that time period. Responses will be based on the existing 
contract. 

b. Please compare the estimated reduction in payments to the estimated 
payments to a renewable provider under each full requirement supplier's 
standard offer contract. If the reduction in payments is less than the 
payments under the standard offer, please explain how ratepayers will be 
held harmless under the proposed tariff. If the reduction in payments is 
greater than the payments under the standard offer, please explain how the 
renewable provider will be paid FPUC's incremental cost of electric 
energy and capacity under the proposed tariff. 

61 P e 
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Company Response: 

Under the proposed standard offer contract for third party providers within 
the service territory, the payment would be based on the billing 
components that are avoided by having capacity and energy not passing 
through the wholesale provider's meter. In general this would include the 
Fuel Cost Component, Capacity Cost Component (NE Florida only) and 
avoided line losses. The overall reduction in the actual bill from the 
wholesale provider would be reduced by the Fuel Cost Component, 
Energy Cost Component (NE Florida Only), Environmental Cost 
Component, Capacity Cost Component (NE Florida Only) and avoided 
line losses. 

This difference actually results in a benefit to both third party providers 
within the service territory and an overall reduction in purchased power 
cost which provides a benefit to FPU customers. Third party providers are 
reimbursed for energy and capacity (NE Florida only) at a cost above that 
of providers outside the service territory based on the benefits discussed 
above. Details for provided with the attachments provided in 6a. 

The Transmission Billing Component has not been included in the detailed 
analysis provided. FPU is uncertain on exactly how this will be handled in 
the future and is therefore not included. However, should it be determined 
that this factor would be avoided in billing from the wholesale provide, it 
could provide additional benefits to third party providers and FPU 
customers. 

71 
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Responses to Staffs 3rd Set of Data Requests 

ATTACHMENT FOR DR 1# 



Federnl I Vol. 45. No. 38 

Monday, f'ebruary 25, 1980 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
CommiMion 

l 8 CFR Part 292 

{Oo<:kiU No. RM7~5S, Order No. 691 

Small Power Produc!lon and 
Cogeneration Facilllles; Regulations 
Implementing Section 210 ol the Public 
Utility Regulatory Poflc:ies Act of Hl7!i 

AOIENC'f: Federal 
Commls~lon. 
ACTION: Final rule. 

Policies 
rules reqt;ir'e 

el1ldric 
e!ectdc power to 

and 5mall power 
production facilities, and provide for the 

of faciliTies from 
and regulation. 

Implementation of these rules is 
reserved !o Stale authoriltes 
and nonregulated utilities: 
EFFECTIVE PATF.: March 20, 1980. 
FOR FURTHER INFORMATION CONTACT; 
RoSli Ain, Office of the General Cmm~et 

Fedf'ral Regulatory Commission. 
825 North Street. NJ~ ... WashingloH 
DC. 

fuhn Off:c:e of lhe Gt>no:r;;l 
Counsel. Federal 
Com:rruuion. 11:!5 Str~!!l, N E. 

D.C. 20-125. 20Z-J57-&177 
A.dam \Venner, Office of the Gencr~l 

Counsel. Fedl.'ral 
Commls$it:m. !!:!5 
WAs-hington. D.C. 204213.. 
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Berttsrd Chew. Office of Ele:c!rlc Power 
Regulal!on, Federal Energy Regulatory 
Commlulon, 625 North Capitol Street. NJ!.., 
Waahlngton. D.C. 20426, 202-376-{IZ&I.. 

BUPPU:MENTARV INF'O!'IMATIOI'C 
luued February 19, 1000. 

Secl!on 210 of the Publlc Utility 
Regulatory Policies Acl. of 1976 (PURPA) 
requires the Federa.l Energy Regulatory 
Comm!nion (Commission) to prescribe 
rules as the Commission determines 
neceuacy to encourage cogeneration 
and !lmall power production, Including 
m!ea requirlng electric utllitiea to 
purchase electric power from and sell 
elecl.ric power to cogeneration and small 
power production facilities. 
Additionally, section 210 of PURPA 
authorizes the Commission to exempt 
qualifying racilities from certain Federal 
and Stale law and regulatit:ln· 

Under section 201 of PURPA, 
cogeneration facilities and small power 
production facilities which meet certain 
utandards and which are nol owned by 
pernons primarily engaged in the 
generation or sale of electric power can 
become qualifying facilities, and thus 
become eligible for the rates and 
exemptions set forth under section 210 
ofPURPA. 

Cogeneration facilities simultaneously 
produce two forms of useful energy, 
such as electric power and a!eam. 
Cogeneration facilities use significantly 
less fuello produce electricity and 
oteam (or other forms of energy} than 
would be needed to produce the two 
separately. Thus, by using fuele more 
efficiently, cogeneration facilities can 
make a significant contribution to the 
Nation'11 effort to conserve its energy 
resources. 

Small power production facilities use 
biomass, waste, or renewable resources, 
including wind, solar amd water, to 
produce electric power. Reliance on 
these sources of energy can reduce the 
need to consume traditional fossil fuels 
to generate electric power. 

Prior to the enactment of PURPA, a 
cogenerator or small power producer 
seeking to establish interconnected 
operation with a utility faced three 
major obstacles. First, a utility was not 
generally required to purchase the 
electric output, at an appropriate rate. 
Secondly, some u!ilitiel! charged 
diacriminatorHy high rates for back-up 
service to cogenerators and small power 
producers. Thirdly, a cogenerator or 
small power producer which provided 
electricity to a utility's grid ran the risk 
of being considered an electric utility 
and thus being subjected to State and 
federal regulation as an electric utility. 

Sections 201 and 210 of PURPA are 
designed to remove these obstacles. 
Each electric utility ia required under 

eectlon 210 to offer to purebue 
available electric energy [rom 
cogeneration and small power 
production facilities whlch obtain 
qualifying status under section 201 of 
PURPA. For such purchases, electric 
utilities are required to pay rates which 
are just and reasonable to the 
ratepayers of the utlllty, In the public 
interest, and which do not diacriminale 
against cogenerators or smaU power 
producers. Section 210 also requires 
electric utilities to provide electric 
service !o qua!Jfying faci!H:ies a! rates 
which are just and reasonable, in the 
public interest, and which do not 
discriminate against cogeneratora and 
small power producers. Section ZlO[e) of 
PURPA provides thai the Commission 
can exempt qualifying facilities from 
State regulation regarding utility rates 
and financial organization, from Federal 
regulation under the Federal Power Act 
(other than licensing under Part 0. and 
from the Public Utility HoldJng Company 
Act 

f. Procedurul Hlsl.ory 

On June 26, 1979, in Docket No. Rlvf79-
M, 1 the Commission issued proposed 
rulea to determine which cogeneration 
and small power production facilities 
may become "qualifying'' cogeneration 
or small power production facilities 
under section 201 PURPA. Such 
qualifying facilities are entitled to avail 
lhemselves o{ the rate and exemption 
provisions under section 210 of PURPA; 
and qualifying cogeneration facilltiea 
are eligible for exemption from 
incremental pricing under Title Il of the 
Natural Gas Policy Acl ofl978.1 The 
Commission will soon Issue a final rule 
[n Docket No. RM.79-54. 

As part of the rulemaki.ng process !n 
this docket, the Commission issued a 
Staff Discussion Paper~ on June 27, 1979, 
addressing issues arising under section 
210 of PURPA. 

Public hearings on RM79-54 and the 
Staff DiscusBion Paper (RM79-55) were 
held in Siin Francisco on july 23, 1979, 
Chicago on July 27, 1979, and 
Washington, D.C. on July 30, 197!:1. 
Written comments were also received. 

On October 18, 1979, the Commission 
issued a Notice of Proposed Rulemaking 
under Section Z10 of PURPA i.n Docket 
No. RM79-55. • On October 19, 1979. the 
Commission made available its 
preliminary Environmental Assessment 
(EA) of the proposed rules in Docket 
Nos. Rlvf79-54 and RM79-55. In a 

'14 PR 38673, july 3, 1!nS. 
'« FR 65744, November 15. 19?9. 
1H FR 36.!18:!, july 3, !W9. 
'« F'R llllOO. October 24, 1G71l. 

~12-

Reque:e.l for Further Commentt, • the 
Conuni!lslon requested further public 
comment on both proposed roles, and on 
the findings set forth in the pt·eli.mlnary 
EA. In order to obtain the data, views, 
and arguments of lnterellted parties, the 
Commission Staff held public hearlngs 
In Seattle on Novllmber 19, 1S79, In New 
York on November 28, 1979, in Denver 
on November 30, 1979, and In 
Washington, D.C. on December 4 and 5, 
1979. The Commission also received 
written comment. 

After consideration of the commenl.il, 
the Commission Staff made available a 
final draft rule on January 29, 1980. Slate 
public utility commissioners were 
invited to comment on the draft at a 
public meeting held on February 5, 1980. 
Representatives of electric utilities were 
invited to comment at a public meeting 
held on February a. 1980. The 
Commlnton Staff also made itself 
available to any other interested parties 
who wished lo comment, All of the 
comments were considered in lhe 
formula tlon of this final rule. 

In the Staff Discussion Paper and the 
Request for Further Comments, it was 
stated that any environmental effects 
attributable to this program would resull 
from the combined effect of these two 
rulemaking proceedings. As noted 
previously, the Commission intends to 
issue finul rules In Docket No. RM79-54 
in the near future. At that time, the 
Commission will also make available its 
final Environmental Assessment. 

U.Summary 
These rules provide that electric 

utilities must purchase electric energy 
and capacity made available by 
quelifying cogenerators and small power 
producers alii rate reflecting the cos! 
that the purchasing utility can avoid as a 
result of obtaining energy and capacity 
from these sources, rather than 
generating an equivalent amount of 
energy Itself or purchasing the energy or 
capacity from other supplier·s. To enable 
potential cogeneratora and small power 
producers to be ebie to estimate these 
avoided costs. the rules require electric 
utilities to furnish data concerning 
present and future costs of energy and 
capacity on their systems. 

These rules also provide that electric 
utilities must furnish electric energy to 
qualifying facilities on a 
nondiscriminatory basis. and at a rate 
that is just and reasonable and in the 
public interest; and !hal they must 
pl'ovide certain types of service which 
may be requested by qualifying faci!ilies 
to supplement or back up those 
facilities' own generation. 
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The rule exempts aU qualifying 
cogenertitlon facilities and certain 
qualifying &mall power production 
fncllitles from certain provlsicms of Hm 
Federal Power Act, from all of the 
provisions of the Public Utility Holding 
Company Act of 1935 rela!ad to uleclric 
u!ilHIM, and from Stale h!Wi regulating 
electric utility rates and financial 

lmplemanlatlon of these rule11 is 
,,,.,. ... .,.d to the State regulatory 

and nonregulated electne; 
Within one year of th• iuuance 

of the Commission'11 ruleJt, eacb Stale 
mgulatory authority or nonregulated 
utility must implement thee rules. That 
Implementation may be accomplished 
by the Issuance of regulations, on a 
cue-by-case basis, or by any other 
means reuonably designed to glvl' 
effecl to 'he Gomminion'a rn.le~. 

IlL B«:tl~y-Sediot~ An~Diytl.l 

"'"t'"'"'"' A-Genera} Provisfonw 

i :t112.101 Definitions. 

l'hb a.ectlon contains definltloru 
applicable to this part of thll' 
Commisslon'a rules. Paragraph (a} 
provides that terms defined ln PURPA 
have the ume meaning as they have in 
PURPA. unless further defined in this 
p4rt o! the Commission'!! regulatiomt 
Tlm definitions in PURPA are round In 
>Sfl(:tion 3 of thai Act 

Subparagraph (1} defineili a 
fllcil!ty all a cogenenllion or small power 
production facility which Is a quulify1ng 
racllity under Subpart B of the 
Commisslon't regulations. Thoae 
regulations implement section 201 of 
PURPA. and are !he subject of Docker 
No.RMi"9-M. 

Subparagraph [2) deFines "r:rurctw3e" 
as the purcha&e of electric energy or 
Cl-IJ'MU::ity or both from a qualifying 
facility by an e!eclric utility, 

Subpamgraph (3) defines ··Bale~ all the 
ule or ell!'Clric energy or or 
both by 111'1 electric utility to 1 

facHity, 
In the proposed rule. subpanlgraph (4) 

defined "11ystem emergency" !U a 
condition on a utility's system "whit:h is 
likely to re1ult In disruption of ~rvice lo 
a significant number of customers or Is 
likely to endanger Ufe or property," In 
respott.!le to comment& noting the 
d!fflcully in determining what 
coru1tUutes a ~s!gnlflcan! number" of 
cuslomel'IJ, the Commission hu 
amended the definltlon to "a condition 
on an electric utility's system wblch 11 
likely to rasult In immlmml signtrit;.!lnl 
d!llruptlon of uer.rice to customers, or 15 
imminently likely to endanger lire or 
properly." The emphasis Is plar.ed on 
the significance of the disruption of 

service, rather thnn on the number oi 
customers affected. 

Subparagraph {51 deflnee "rata" u 
any price, tale, charge, or classification 
made, demanded. ob!lerved or recelved 
with respect to thl! tu!o or purchase of 
electric enei'TO' or capacity, or any role. 
regulation. or pn~ctica respecting en:r 
such rnte. cltarge. or tluaffication, and 
any contract pertlllning to the sale ot 
purchu.e ol elfl(:tric tme!iY or capadty. 

In the proposed rule. 1ubparagraph (6} 
defined "avoided cost•" Ell! the casu to 
an eblclric utility of energy or capacity 
or both which. but for the purchase from 
a qualifying £~acility, tho electric utility 
would generntll or conatrucll!self or 
purchase from another 11ource. 1"hb 
definition La derived from the concept of 
"the incnunental coal to the electric 
utility o£ alternative electric energy" sal 
forth in ae-ctlcm !ll)(d} of PURPA. II 
lncll.ldt!'l ooth llw fixad and the ru.rmfng 
costs on an electric ul:ill!y &ystem which 
Cll!l be avoided by ob!al.ning energy or 

from qualifying fadlilies,, 
which an electric utility can 

avoid by making such purehue~~; 
generally can be da~U~lfled u "energy" 
cosl!l or "capacity" costa. F..nergy costs 
are the variable costa usodated with 
the producUon of electric energy 
(kllowall·hours). They represen! the cost 
of fuel, and some operating and 
maintenance expense&. Capacity costs 
are the co!lt!lll!l&oc!ated with providing 
the capability to deliver tiH3Y 
comist primarily of the costs oi 
r a cili !les, 

lf, by purchalling electric energy from 
a qualifying faclllly, a ulility can reduce 
lts energy cos\11 or tan avoid purchasing 
energy from another utility, the rate for 
a purchase from a qualifying facility is 
to be based on those energy costs which· 
the utility can ther't'by avoid. lf a 
qualifying facl!ily offen energy of 
suffident reliabilily and with 
legally enforeeable guaranlees of 
deliverability to i>ermit the purchasing 
e\fl(:tric utility lo nold the need to 
coo!ltruc! a generating unit, to build a 
smafier, les& expensive plant, or to 
reduce firm power purchases from 
another utility, then the rates for such a 
purchase will be baaed on the avoided 
capacity and energy costs, 

The Commls&loo hu added the term 
"incremental" to modify the cos!s which 
an electric utility would avoid as a 
resuJ! of making a purchaae from a 
quaUfying CaelUty, Under the principles 
of Kooomic dlspareh, utJJ.lties general.ly 
turn on last and lurn off f1r111 their 
generating unita wHh the highest running 
cos!. At any given lime, an fl(:onomlcaHy 
dispatched utility cen avoid opera!lng 
Ita highest-cost unila u 11 result of 
making a purchM!!! from a qualifying 

facUlty. The utility'a avoided 
fru::.remenhd cosl1 (and not average 
&ylllem COlts) should be used to 
calculate avoided costs. Wltb regard to 
capac.lty. If a purchase from a qualifying 
racilUy permits the utility lo avoid the 
addltlou oi n.ew capacity, then the 
avoided c®t of the new cap~~cHy and 
not the a.verqe embedded system coal 
of ca.pa¢ty 11hould be used. 

comments. noled that !h11 
<lell!lllllon ol Havolded cost" in the 
prerpoilea rule fslled !o linl;. lhe capacily 
C(>lil wblcll a utlUty migh1 avoid 1111 111 

rm~ult of purebulng electric energy or 
capacl!y orooth from I qualifying 
facility with !he energy coats assodated 
with the new capacity. U the 
Commluion required electric utili!lel!l to 
base their ratet for purchases from a 
qualifying facility on the high capital or 
Ciipaclty c:oet ola base load unll and, in 
addltlon. provided that the rate for the 
nolded should be bued on lhif 
high energy associated with a 
peaking unit. tba eleclric utilities' 
purchuad power expenses would 
exceed the incremental co11t of 
alternative electric energy, contrary tn 
the limitation set forth in the last 
sentence of section 210(b). 

One way of determining the avoided 
collllll lo calculate the total [capacity 
and energy) costs thai would be 
incurred by a utility to meet a 
demand ln comparison to the co&! thal 
the utlllty would Incur if It 
energy or capacity or both a 
quaLifying facility to meet part oi i!S 
demand. and supplied Its remaining 
need11 from it'll own fac!litlea. The 
dHfeNmce between these two figure!! 
would represent the utillty's net avoided 
cost In tills case, the avoided costs are 
!he axce$S of the total capacity and 
energy cost of the system developed in 
accordaMe with the uHI!ty'a optimal 
capacity expansion plan.• f!D:cludfng I he 
qualifying fac.lllly, over the total 
capaclly and energy cosl oC lhe llyslem 
(before paymenllo the qualifying 
facility) developed in accordance wltb 
the utility'• optimal capacl!y expansion 
phm including the qua!lrying facllity.' 

Subparagraph (i) defines 
"interconnection coats" au the 
rell~ronable costs of connection. 
swltcb!I~ mt.>tering. transmission. 
dtt~trlbutlcm. safety provisions and 

• An O!,llltrual t::lll~ e:"!"'nJloo pl•nla th• 
och..dulo!: Jw tlwi toddltl<in li!IIMW ~n<!>hltltlil •nd 
truMmliils.l<llll r..:.~litiH .. hk;h. ba~ "" 

o( u pi Ill rue!. o~-..rllllf\$ 
m"'"''"~"''"" oo.U. ..m -~a uHllty'• J>ru;.,d,d 

""'!'"'"""'"'""' ~ lhe lr:m<to'llolsl ~:<Ytl. 
T7ll'<liJIIII'IOOillllw ru8 and f>M'&mbl•. tho. 1~ht'11M 

'~tncr:u Of UP*city- IJJ u..N. Thla phrn11<1 It 
rnt......!..d I'll~ U... ellj)actly and •ncru com 
JtU:O.CI•ttd with me eapachy, 1r tlut pttt'<:!uue 
lnvol'""' bo'll\ -ru or capadty, 



adrnlnlstrlltlve to11\s inr:urred by tlw 
electric utili!)' directly related to l.h~ 
ins!a!lalion and maintenance of the 
physic;al facilities necesury lo permil 
interconnected operations with 11 

qualifying facility, to the extent $\lCb 

cosls are In exceas of the corresponding 
costs which the electric utility would 
have lm::urrnd if il had not engaged in 
inlerconnected operations, but 1nstesd 

an equivalent amount of 
energy 11~1! or an 
amount of energy or capaci!)' 
fr-om other sources.lntercormection 
cosls do no! Include any coals included 
in the calculation of avoided costs, 

The Commission has clarified t11iE 
definition to include di5tribu1h:m and 
udrninistralive costs associated wilh the 
interconnected operation, in rellptJnsc to 
comments indicating that the ""'"'"''c .. ,f 
rule w1u vngue in these rat>J:~etm!. 
definition is designed to 
Stio!ll!.' end 

utilities with the 
to ensure lha! all costs wltit:h 

,H·e shown to be reasonably im::urred by 
the electric utility u a result of 
ml~>rconnectlon with the qualifymg 
facility will be considered as part nf tlw 
oblig:;t!on of the qualifying facllily 
under l 292.300. These costs may 
indude. but are no! limited to, h~.--~ ........ . 
<ond maintenance the coats 
instl!lia!ion of equipment on 
the utili!y's system necessill!ted bv th1· 
interconnection, and reasonable · 
insunmce expenses. However .. !he 
Commission does not expect (hal 
litigation expenses incurred by the 
ulllity involving this section will be 
considered a legitimate intert:cmnat:tmn 
cost lo be borne by the quallfyin~ 
fucillty. 

Certain inlerconnecUon costa 11111v h" 
tncw·red tU a result of sales from "' -
ull!Hy to a qualifying facUlty 'fhp 
Commission notes that the Joint 

Statement of the Comnutit•t· 
(Conference 

prohlblts !he use o[ "unreuo!'lllhlt~ r!Jh' 

structure impediments. such as 
unre(!Ronable hook up cha1·gea or othm 
discriminator-y practices .. :· "This 
prohibition !11 reflected in§ 292.300~a) of 
these nlles, which provides thal 
inlerconneclion costs must be OB!I€!111ied 
011 11 mmdiaorlminatory basis with 

to ollter cualomeTE with similur 
c:hnracleriatics. 

A quttlifylng facility which u aln:ady 
•nHm:onnected with an electric u!llill' 
fot of sales may seek to 
""'""''~n inlerconneclion for the 
Purpose of ulllity purchases lmrn 1h•· 

• CnnfeN~nce Report on H.R. 40111, l'ut>lir lJiihl) 
f<<'~ululoty Polich,. Acl of 19711. H. Rep. No 17W l'h 
'< ·,,h Cons .. Ul Ses•. (11178). 

25, 1900 I Rules ii!11d 

qualifying facility. In lhl~> C<l!l>I'J. the 
qualifying facility ~ru~y have 
compensated the ufill!y ior i!s 
inlen::onnecUon t:ost~ with respect tu 
sales to the qualif)•ing facility, either Ali 

part of the utility' a dem111nd or energy 
charges, or throu.gb a aeparale customer 
charge. U this. it the cu!f, the 
inlereonnecUM co siB .sssocl<o!ed with 
!he ptltC!uue lnclude only those 
additional interconnection expellilei 
incurred by !he electric !ill a result 
of !he purchase. and do llul anv 
portion of tl1e inleroonnectJon costa for 
which the qualifying facility hn already 
paid through its relail rales. 

One comment rec..ommended tha.l the 
definition be revised to cover "all 
identifiable cosls. including but not 
limited to, the coslll of lntercormection 

resulting from [n!erconnected 
operation". The Commls~;icm rejects this 
suggestion in order to maintain 
consistency with Its !nltial 
determination to separate the utility's 
avoided coslil wilh lo pllicha:ses 
from qualifying from the cosL• 
incurred u a reaull o! interconnection 
with a qualifying fscllily. Accordingly, 
legitimate costs not recovered pursuant 
to this section can be ne\led out in U1e 
ca!r:ulation of avo!dnd coats. 

This definition a lao lncorpora tes Uw 
concept frorn the proposed rule, as 
clarified in an n91ice. f that 
these costs are !o the nef 
increased Jnterconnecthm coa!ll 
on an electric utility to 
interconnection costs il wou.ld have 
incurred had it the energy 
itself or purchased an equlvnlMt 
amount of energy or capacity !rom 
another source. 

This section of the rule contains 
definitions of "supplementary power", 
"back-up power", "Interruptible power", 
and "maintenance power" which did not 
appear in the propond rule. 

Subparagraph (8) defines. 
·Gupplemenl.aty power'' as 

energy or capacity. 11uppli;,d 
electric ulilHy, regularly used a 
qualifying facility ln addltlon !o 
which the facility generales HseH. 

Subparagraph (9) defines "back-up 
power" as electric cwergy or c<Jpacity 
auppli£Jd by an electric uHlily to replace 
energy ordinarily generated by a 
facility's own generation equipment 
during an unschedulm1 cmtage of the 
faciHty. 

Subparagraph (10) defines 
"lnterrupUble power" !U electric energy 
OJ' capacity supplied by an elecltlc 
utility subjecllo interruption by the 
electric utillty under specifwd 
conditions. 

Subparagraph [11j de.fin.>ell 
"malntenaoce power" u electric energy 
or capacity rmpplled by an electric 
utility during ~M:hedulad oulagea of the 
qualifying f~AcJHty. 

Subpart C-Arrongementa Between 
l::Jectric Utilities and Qualifying 
r;,,,m,,.rr,urm and Small Power 

n;twr..·tm•n Facilities Under Section 2!0 
cf the PnbHc Utility Polici&s 
Aci 1!17~ 

§ 292.301 

describes the GC.ope 
of C of 292 of the 

rules. Subpart C applwa 
to sales and purchases of electric energy 
or capaclly between qualifying ' 
cogeneratlon or small power praducticm 
fudll!les and electric uti!! ties, and 
action!! related to such sales and 
purchases. Section 292.301 (b )(1) 

that this subpart does nol 
vn:cn•ue negotiated agreements 
"'"''w•~•m qualifying cogenerators or 
small power producers and electric 
11tilities which differ from rates, or lerrm 
or conditions which would otherwise b~ 
required under the subpart. Paragraph 
(b)(:!) atutes that this subpart does not 
afrcct the validity of any contract 
entered into between a qualifying 
facility and an electric utility for any 
purchuae. 10 

[b J( 1) reflects tl-te 
view that the ra!e 

of section 210 of PURPA 
apply only if a qualifying cogenerator or 
small power prcduction.facility chooses 
to ava!lltllelf or that section. 
Agreements between an electric uhlity 
and a qualifying cogenerator or small 
power producer for purchases at ra tel> 
different than rates required by these 
rules. or under terms or condltiomr 
diiTerenl frolli those set forth in these 
rules, do no! violale the Commlsslon'!i 
rules under seclion 210 of PURPA. The 
CtJmmisslon recognizes that the 
of a liiiHilfy!n.g or smull 
power producer negotiate with an 
electric utlllty is buttressed by the 
existence of the righill and protection~> of 
these rule11. 

Some oommenls aLated that paragruph 
(b){2j would unfairly penalize 
cogeneralon and small power 
who, prlor to the promulgation of theM 
regulation~. enl!l'red into binding 
conlraclll with elecLric utilities under 
les11 favorable terms than might be 
obwlnable under these rules. The 
Commission interprets its mandate 
under lieclion 2lO{a} lo prescribe "such 
rules II$ it determines necessary to 
encoura,ge cogeneration and small 
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production • • .,. to meun !hat 
total costs !o the utility aml!he rates 

to Us other customers should not be 
greater than they would have been had 
t:he u!ll!ly not made the purchase from 
the qualifying facUlty or qualifying 
facilities. That a cogeneration or small 
power production facUlty entered into a 
binding con!raetual arrangement with 
an electric utility i.ndicates that it la 
likely thai sufnc!ent incentive existed. 
and thai the further encow·agemenl 
provided by theae roles was not 
necessary. As a reault, the Commission 
has not revised this "r"'"''"'l"" 
I 292.302 Availability of electric utility 
system cost data. 

As the Commlaukm observed In !he 
Notice of Proposed in order 
lobe able to evalut>te 
fe1tsibllity of a cogeneration or llmall 
pnWEI't production facility, an investor 
needs lo be able to estimate, with 
reasonable certainly, the exrtec:reo 
return on a potenllal before 
construction of a facility. This return 
will be determined in part by the price 
at which the qualifying facility can seU 
lts electric output. Under I za:t304 o£ 
these rules. the rate a! which 1 utlllty 
must purchase that output is based on 
th\'l utility's avoided costs. takl.ng Into 
account the factors set forth ln 
"m~>nmn (e) of tl1at section. Section 

these rules is intended by !he 
Cornmlsaion to assist those data 
from which avoided costs can be 
derived. fl requires electric ut!lHles to 
make available to cogenera!ora and 
small power producers dala 
the present and anticipated future 
oi energy and capacity on the utility's 
!ly&tem. 

In the preamble lo the proposed role, 
the Commission slated that most electric 
utilities will have prepsred data 
containing some of this information in 
compliance with the Comnlission's roles 
Implementing aecticn133 ofPURPA. 
Severn! comrnenters observed that the 
marglnal cost data required !o be 
provided pursuant to section 133 cannot 
be db·ectly translated into a rule for 
purehues. The Commission has 
clarified paragraph (b) to thai 
these data are not Intended represent 
a rate rar purchases from qualifying 
facilltles. Rather, these data are to be 
considered the first step in the 
determination of such a rate, 

The Commission haa also revised this 
section so that the rates for purcha5es 
can be more readily calculated from the 
data produced. The Commission has 
changed paragraph (bJ[3; Ia provide !hat 
a ut!Uty ~hail submit the aasoclated 
energy cost of each planned unit 
exprened in kilowatt-hours (kWh} 

along with the es!!ma!ed cost 
of planned capacity additions. 
change Ia intended to ensure that the 
calculation of avoided costs includes the 
lower costa that be 

the new capac!ly. The 
Commission poinls out that the 
determination of a rate for purchases 
from a qualifying facility which enables 
a utility to defer or avoid rhe addition of 
11 new unl! must also renee! !he houra of 
expected une of the deferred or avoided 
capacity addllion, 

The coverage under paragraph (a} of 
thl11 section ill the same as that provided 
pursuant Ia e;ection 133 of PURPA and 
the Commission'& rules implementing 
that section. 11 As noted in !he No lice of 
Proposed Rulemaldng, section 133 of 
PURPA to each electric 
whose aales of electric energy 
purposes other than resale exceeded 500 
million kWll during any calendar year 
beginning after Deceniber 1975. and 
before the irnmedla!ely 
calendar year. 

Paragraph (bJ provides that each 
regulated electric utility meeting the 
requirements of paragraph (a) must 
furnish to ita State regulatory authrJrily, 
and malnlain for public data 
related to lhc costs of energy and 
capacity on the electric utility's sy!ltcm. 
Each nonregulated electric utility alao 
must malntain such data for public 
Inspection. 

In response to comments received, lhe 
Commission has exlllflded the dale by 
which these data musl be first provhled 
to November 1. UJOO, end the 
second dale to May 31, igez. lo conform 
to the dates required by the 
Commission's regulations Implemenllng 
section 133 of PURPA. The Commission 
hn added paragraph (d) to allow a 
Stale regulatory authority or 
nonregulated utility louse a different 
approach than that provided in 
paragraph (b). As pari or that aubatltuta 
program, a Slate regulatory authority or 
nonregula!ed elecu·ic utility c.ould 
provide that cost data be updated more 
frequently than every two years. 

Subparagraph (1) of paragraph (b) 
requires each electric utllity to provide 
the estimated avoided cnllt of energy on 
Its system Cor variou111ovels of 
put'Chasea from qualifying facilities. The 
levels or pw·chasea are to be stated in 
blocks of not more than 100 megawatt~> 
for sys!ema with peak demand or 1000 
megawatts or mora, and in blocks 
equivalent to ~ot more than ten percent 
of system peak demand rol' Bystems lesu 
than 1000 megawatts. This information 
is to be stated on a cents per kilowatt· 
hour bull>, for and seasonal 

and off-peak for the ctment 
calendar year and for each of the nc:.:l 
five years. 

Subparagraph [2} of 
requires each electric to 
lis schedule for the addition of 
planned pu.rchases of flrm energy and 
capacity, and planned capacity 
retirements for each or the next ten 

(J) of paragraph (b) lws 
been aa discussed previously. 
so that the coals or planned capacity 
addliions include the associated energy 
costs. 

The Commission received comment 
notlng.thal some States have · 
implemented or are planning to 
implement alternative methods by 
whlch electric utillties' cos! data 
would be made In order to 
prevent the preparation of duplicativeo 
data where Lbe alternative method 
substantially deviates from the 
Commlulon approach, lhe Commission 
has added pa.ragraph fd). This 
paragraph provides that any Stale 
regulatory authority or nonregulated 
electric utility after p!·avJding 

notice In area served by the 
and after for public 

comment. require than 
that which are otherwise required by 
!his section if !t determines th<~t avoidnu 
cosb can be derived from sueb data, 
Any Stale regulatory authority or 
nonregulated uHHty shall notify the 
Commission within 30 days of any 
determinallon to sustilute data 
requirements. 

If a qualifying finds that the 
alternative requirements do not provlue 
sufflclent data from which avoided costs 
may be derived, the qualifying facility 
may seek cour! review of the maHer <ts 
II can with Ia any other aspect or 
the State' a Jmplementa!lon o( this 
program. 

A qualifying facility may wish to sell 
or capacity to electric utility 

no! to reporting 
requirements of paragraph (b), ln !hat 
event, paragraph (c) provides that, upon 
request of a qualifying facility, •m 
electric utility not otherwise coveted by 
paragraph (b) must provide data 
sufficient to enable the cogeneralor or 
small power producer to estimate the 
uUiily's avoided costa. 1f such u Ulity 
does not ~mpply the d<>ta, the 
qualifying facUlty may apply to tbe StJlt! 
regulatory authorlly which has 
ratemaking authority over the utility m 
to this Commission for an order 
requiring that the information be 
supplled. Tite con:~ideratlon of such 
applications should take into account 
tlut burden impo!led on the small 
utliHles. 
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An electric utility which Is !~ally 
obligated lo obtain all of it& 
t·equi.remenls far electric energy and 
capacity from another u!ility may 
prtn·ide the data provided by its 
IHJ(lplylng utlll!y and the rates al which 
1i currently purchases such energy and 

for any period durill8 which 
will continue. The 

rates may 
m order to reflect 
t:osts. This is later in this 

under i 292.303. In the citU! of 
small. non-generating utilities, the 

of this section will be 
C<>ns!dercd to have been sa tis fled if 
these cost dala are readily svailable 
From the supplying utility. 

Numerous cormnents mentioned th~;l 
1hc~ rule did not address thr: 
ISSUE va!ida!Jon of the dala IO bf' 
p1 t•vidcd to this Ab 11 

wsull. the has 
which that anv 

by an electric utibty 
under this section shall be tu 

it!! Stale regulatory 
(e)(?) places the burden oi 

supporl for the da I~ nn tht! 
•tltlily supplying the data. 

2'92.303 Electric utl!lty obllga!lon\1> under 
"'ubpart 

Section li,;;l 

the 

than 
system load. 

whilr: is legally to 

purchnse any energy or 
by a qualifying facility. tl! .. 

purchase rale should only include 
fJ<Jrment for energy or capacity which 
the utility can use lo meet its total 
system load. These rules impose no 
r1~quirememlon the purchasing ulility to 
dtdii!Jt unusable energy or to 

"rwther utility for subsequent ,,,Ia 

§ 2!f2.~03(d) Tntns.mlsslon to othll'r 
il!f«Cl•lc utllilill!'ll!. Alf·Requlrement <::ontrbclr. 

StHeral cornmenters noted that the 
l>lt.hgat\on to purchase from qualifying 
I :·11.1irtu:s under tnls section might 
n•rd.lrr:l ·.vi!h contractual commitnwtJlH 

into which they h11d entmed requiring 
them to oll o! !heir 
requirements from a wholeslille supplier. 
One cormnenter noted that, with regard 
to all-requlrementll rural electric 
cooperatives, any lmpalrment or the 
obligation to obtai.n nil of a 
cooperative'• requirements fron1 a 
generation and traosmls11ion 
mighl affect the 

and 
cooperative. The Commission observes 
Uu1l. in generaL lf lt permlHed such 
contractual to over'!'lde the 
obligation to pW"chaae from qtra.IHying 
facilities, these contractual devices 
mighl be used to hinder the development 
of cogeneration and small power 
produc!lon. The Commission believes 
thai the mandate o! PURPA to 

and small 
requlrea tha! 

"'"'~'ltl<>'" u.nder thls 
contractual 

restrictions em a ability lo 
obtaiu energy or capacity !.rom a 
qualifying facility. 

The Commission has, however, 
prdvidcd an aHemale means by which 
any electric utility can meet this 
obligation. Under paragraph (d), if the 
qualifying facility consen!e, at) all· 
requirements utility which would 
otherwise be obligated to purchase 

or capacity from the 
would be to 

t1u!l energy or !o its supplying 
In most this 

transactioR would lake the form 
of the displacement of energy ot 
capacity that would have been provided 
under the all-requirements obligation. In 
this esse. the supplying utility is deemed 
to have made the purchase and, as a 
retmll the aU-requirements obligation is 
not affected, 

In addition, if wllh the 
purchase obligation would Impose a 

hardship on an 
customer. the Commls11!lon 
waiving such purchut? 
pursuant to the ""'""'uu:r"s 
§ 292.403. 

Transmission to Otber Faci!Jties 

There are several circumstances in 
which a qualifying facility might desire 
tha! the electric utility with which It Is 
Interconnected no! be the purchaser of 
the qualifying facility'• energy and 
tcapacity. but would pr1iifer instead that 
an electric utility with which the 
purchasing utility is !tl!ercoMecled 
make such a purc;hase. If. for 
!he purchasing utility is a non-generating 
utility. its avoided costs will be the price 
of bulk purchased power ordinarily 
h11sed on the average ern bedded cost of 
c:apadty and averuge energy cost on its 
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utllity'11 I)'I!Lem. Aa a reault. 
the 10 the qualifyin$ fac!ll ty would 
be bued on thot~e average cu!>tu. tf, 
however, the qualifying facility' II output 
were purchased by the supplyinJ utility. 
its output ordinarily will replace l.ba 
high !lilt cofll energy on the supplying 
uUilty'a aystem al that time, and iu 
capucity mlghl enable the !!uppl)rlng 
utllity to s vold the addH:ian of new 
capacity, 'l'bun. the avoided costs o! the 
supplying uUIIly may be than the­
avoided COli~ of the non-generatlll8 

would not appea.r to be the case 
if !he qualifying facility offers to supply 
capeclty and energy in a situation In 
which the supplying utility is in an 
exce1J11 C!lpaclty •dtuatlon. Sfnce the 
supplying uUHty has excess capacity, il~ 
avoided cus111 would include only energy 
costs. On the other hand, if the avoided 
cos! were ba~;ed on the wholesale rate 
1o the :tll·requirements utility. the 
avoided coat would include the demand 

included In !he wholesale rate. 
wtmld llsurdly reflect en 

allocation of o portion of the fixe a 
charges associated with excess 
capacity. 

Use of the unadjusted wholesalr: rate 
fails 10 lake tnlo account the effecl of 
reduced revenue !o the aupplying utillt~· 
as 11 result of the iubstitute of !he 
qualifying faci!Hy's output for energy 
previously supplied by the 
utility. As the lnel of 
all·requirements uti!Hy the 
supplying utility'• flxed costs wlll have 
to be alloe~~ted over a smaller mmiber of 
unils of outpuL In effect, the loss in 
revenue to the supplying utility will 
cause the demand charges to the 
supplyi.n.s ullllly'.v cUBtomera [including 
the a!l-requlrements clll!tomers 
in!erconnecled with the qualifying 
f<~dlllyJ to tnc.reue. Under the definihon 
of "avoided costs" In this section, the 

utility must be in the same 
poliitlon II would have been 

had it no! purchased the qualifying 
ft~dli!y'a ou!ptlL A• a result, rather t!mn 
allocallng its loss In .revenue among all 
of Hs cuslomP.rll. in this situation the 
supplying utility 11hould assign all of 
these lone!! to the all-requirements 
tllillty. That utility •hould, in tum. 
deduct lhene lo!l!lell from its previously 
calculated avoided costs, and pay tlli' 
qualHyini facility a~rdin.gly, 

Under the&~ rulet, certain small 
electric utiHUel! are no! required to 

11ystem C<)BI data, except UlJtm 

request of a qualifying .facility. If, with 
the consent of tbe qualifying facll!ty, a 
small electric utility choose& to transmH 
energy from the qualifying facility to a 
second elecll"ic uUlity, the small utility 
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C<l!'l avoid the otherwise 
that it 

data for the 
that it purchase energy Itself. 
However.. the ability to transmlt a 
purchase to another utllity ia nollimlled 
to these smaller systems; It applies to 
any utility. 

Accordingly. paragraph (d) provides 
that a ulility which receives energy or 
r:tapaci!y from a quallfying may, 
with the consent of the 

transJTL!I such 
u!!l!ty. However, finl 

faci!lty does rml agree to transmit thn 
purchased energy or capacity, It rf!lalna 
the purchase obligation, In addition, if 
the qualifying facility does not consent 
lo transmission to another utility. the 
first utility retains the purchaaec 
obligation. Any electric utility to which 
ouch energy or capacity 111 delivered 
mu11t purchase this und~r the 
obl!ga!lons set forth in rules as If 

purchase were made from 
facilil)'. 

commenter stated that ihls 
provh1lon could result ln energy 
l.ranamltted to a utility which has 
or no Information regarding the 
raUabillty of the qualifying facilHy. The 
Commission believes thn!, prior to tlwse 
transactlons occurring, it will be in the 
Interest of the qualifying facility to 
Inform ulll!ty to whkh 'anergy or 

delivered, of the nature (Jf 

so that such 
capacity can be 
tllat ulilllr's power 

Severa other 
that this provision went 
authority or section 210 of 
namely, thai the Commission cannot 
require the first utility to wheel the 
power nor the second utility to buy the 
power. Pint, the Cammiuion notes that 
!hl11 transmission can only occur with 
the consent of the utility to which 

from the qualifying 
Is available. Thus, no 

ui!Hty forced to wheel. 
!leetlon :no does not limit the 
to purch1ue to any particular 
ratlu1r, II is a generally applicable 
mqulrement. 

Paragraph (d) provides that 
for tmnsmlsslon are not a part of 
rate which an electric utility to wh!ch 
energy Is transmitted is obligated to pay 
lhe qualifying facility. In !he case or 
electric u!llitiea not subject io the 

of this Commiuion. theac 
should be determined under 

State law or which 
rniiY petmU agreement t!Hs 
qu11llfylng fac;i!Hy and any elactrtc ulllHy 
which transmits energy or capacl!y with 
lho consent of the qualifying !aclllty. For 
utllltles subject to the Commission·~ 

under PM! ll of the Federal 
Act. these will be 

determined to Part 11. 
The utlllty to which the 

electric energy Is tnuumil!ed has the 
obHgation to purchase the energy at a 
rate whlch reflt:>c!s the costa that it can 
avoid as a result of making such a 
purchase. !n cases In which elec!ricily 

tra ve !d across the 
llle amount of energy 

wHI be less than !hat 
transmlt!ed, due to line losses" When 
thfs occurs, the rate for 
reflect these losses. In 
energy supplied by the qualifying 
will displace that would have 
been supplied by purchasing utility 
to the transm!Wng utility. In those cases. 
a unit of ~neq;:y supplied from the 
quallfylns faclhty may a greater 
amount of energy from purchasing 
utility. In that case. the rate for purchase 
should be increased to reflect the net 

These are also eel for!h 

to sell ta 

Paragraph (b) seta forth the statutory 
requirement of section Z10(a] of PURPA 
that each electric utillty offer lo sell 
electric energy to quallfying facilities. 
The Commission observed ln the Notice 
of Proposed that State law 

sela out lhe of an 
service lo 

customers within lts service 
area, ln most instances. therefore, this 
rule will not additional 
o bliga !ions on u tll!Ues. 

It is possible that a qualifying facility 
located outside the service area of an 
electric utili!y mlght require back-up, 
maintenance, or other types of power, 
The Commission believes that the 
lnstruclions of section ZlO(a) of PURPA 
that it issue rulea "as II determines 
necessary lo cogeneration 
and small • • '" 
mandate it r>5sure t.hat auch 
facilities are able to fulfill their needJ.; 
for service. 

However, the Commission also 
racognizes thai State and local law 
limits the authorl!y of some electric 
utilities to construct lines outside of 
their service area, Accordlngly, the 
Commission l'equlres electric utilities to 
serve any qualifying facility, and. 
subJect \o the restric!ltm contained 
therein, to Interconnect with any such 
facility u required in pax·agtaph (c). 
However. an electric utility is only 
required lo construe! line:<~ or other 
facilitlesiCJ the extent authorized or 
required State ot local law. As a 
result, a quallfying raclllty outside the 
service area of a ulilily may be requi.red 

lo build Hs line into the ser\ lei! at ~~;J nf 
the utHl!y. 

§ 2SJ2,JOJ(c) lO inlercr)r)!lt'd 

ln the No !ice of Proposed Rulernuking. 
the Commission used the interpretaUrm 
set forth in !he Staff Discussion Paper, 
that the obligation to interconnec;l with 

facility ls subsumed within 
of section 210( a) th nl 

utilities offer !o sellelactric 
energy to and electdc !'tler,qy 
from facilitie!t 'nle 

that to hold 
o!herwtse would mean thai Congrc~s 
~ntended to require that qualifying 
facilities go through the complex 
procedurea simply lo gain 
interconnaclfon, contrarv to the 
!XllllHlate of section 210 of PURPr\ tu 
encourllge cogeneration and small 
power production. 

the comment 
was further 

that the 
under the 

mandate oi 210[a) PURPA-
Ihat I! prescribe rules nece~sary 

to encourage cogeneration and sm,lll 
power production-to require 
interconnection. 

Wbile these Interpretations received 
substantial support in the comments 
submlHed, they were at the same lim•' 
criticized on the theory that aecliun 
2W(eJ[3) of PURPA does not 
that a may 

from section of the 
Power Act (added by section 

202 ofPURPA and provlding certain 
interconnec!lon authority) and !hat 1l1,s 
!nlerconnect!on section spec!flcnlly 
includes qualifying cogeneratora and 
amtlll power producers in i\s 
applicab!lity. These commenters 
contended that since section zto of the 
Federal Power Act deals expl!dtly with 
lhe of Interconnections between 

facilities and electric t!Ulifi,!s 
no section of thar Act can b~: 
interpreted n also on 
that !IUbject. as an 
would render the express 
"llurplusage". 

With rngard lo these crilicisms, the 
Commission observes that this orgumnnt 
might be tenable in the situation in 
which lhe section of the legislation 
which deals explicitly with the subject 
does not contain an express provi;~lon 
lhalll!&nol to be considered the 
exclusive authority on the subject. The 
Comminlon notes thai section 2U o! the 
Federal Power Acl (as tdded by section 
:1.04 of sets forth cerlaln 
determinations that the Commission 
must make before it can iuue an order 
under elthe~ section 210 or 211 of the 
federal Power Act. 
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Section 212[rr) slates that no provision 
of section 210 of !he Federal Power Act 
shall be treated "(I) as requiring any 
p<>rson to \ililize the authority ofauch 
section 210 or 2H in lieu of any other 
a ulhority of law, or (2) as limiting. 
impairing, or otherwise affecting any 
other authority or the Commission under 
any other provision of law,'' Thus, the 
Federal Power Act, as amended, 
expressly provides that the existence of 
authority under section 210 of the 
Federal Power Act to require 
interconnection is not lobe Interpreted 
as excluding any other interconnection 
authority available under any other Iaw. 
The Commission emphasizes that the 
limitation is not restricted to the Federal 
Power Act. but rather extends to Include 
other authority of law, such a a the 
authority contained in the Public Utility 
Regulatory Policies Act of 1978, of which 
secHon 210 is a part Clearly, the 
existence of this provision refutes the 
contention that section ZlO of the 
Federal Power Act represents the 
exclusive method by which 
interconnection can be obtained. As a 
result, the comment that the direction 
contained in-section 210(e)(3) of PURPA 
that no qualifying faci\Hy can be 
cnwmpted £rom section 210 or 212 or the 
Federal Power Act is not persuasive. 

The Commission Dnds that to require 
qualifying facilities to go through the 
complex procedures set forth in section 
210 of the Federal Power Act to gain 
interconnection would. in most 
circumstances. signlflcantly frustrate the 
achievemen I of I he benefits of this 
program. The Commission does not re€1 
that the legal interpretation eel forth in 
the Staff Oiscl!ssion Paper and the 
Notice of Proposed Rulemaking is the 
exclusive theory by which it may 
require in!erconnect!ona under thia 
program without resort to sections 210 
and 212 of the Federal Power Act. The 
interp1·etalion brought out during the 
comment period-that section 210{a) of 
PURPA provtdes a general manda.te for 
the Commission to prescribe rules 
necessary to encourage cogeneration 
and small power produclioo-provldes, 
in the Commission's view, sufficient 
authority to require interconnection. The 
Commission believes that a basic 
purpose of section 210 of PURPA Is to 
provide a market for the electricity 
generated by small power producers and 
cogenerators. The Commission believes 
rhataccomplishmenl of this purpose 
would be greatly hindered if it were Ia 
require qualifying facilities to utilize 
section 210 of the Federal Power Act as 
the exclusive means of obtaining 
interconnection. It therefore concludes 

that such a restrictive Interpretation or 
the law Is not supportable. 

Paragraph (c)(t) thus provides that an 
electric utilfty must make any 
interconnections with a qualifying 
facility which mar be necessary to 
permit purchases from or &ales to the 
qualtfying facility, A State regulatory 
aulhorHy or nomegulated electric utility 
must enforce this requirement as part of 
ita implementation of the Commission's 
rules, 

In addition, several commenlers 
contended that, If the obligation lo 
interconnect is required under section 
210(a) PURPA. the limitation provided in 
section 212 of the Federal Power Act 
would not he available, That limitation 
provides that an electric utility which 
complfes with an interconnection order 
under section 210 of the Federal Power 
Act would not be subjecllo the 
jurisdiction of the Federal Energy 
Regulatory Commission for any 
purposes other than those t~peclfled ill 
the interconnection order, 

After consideraUon of this concern, 
the Commission has added paragraph 
{c)(Z) to provide that no electric utility is 
requited to lnlerc:onnecl wilh any 
qualifying facility, if. aolely by teason of 
purchases or sales OVE!f the 
interconnection. the electric utility 
would become subject lo regulation as a 
public utility under Part ll of the Federal 
Power Act. This exception is provided 
because the Commission notes that, in 
balance, the encouragement of 
cogeneration and small power 
production would nol be furthered If, by 
virtue of interconnection with a 
qualifying facility, a previously 
nonjurlsdictlonal utility were reluctantly 
to become 9ubjecl to federal utility 
regulation. 

§ 2B2.803(e} Parallel operaiio!l. 

ln the Notice of Propo&ed Rulemaklng, 
the Commissioq provided that each 
electric utility must offer to operate in 
parallel with a qualifying facility, 
provided that the qualifying facility 
complies with 11tandarda established by 
the Slate regulatory authority or 
nonregulated electric utility with regard 
to the protection of system reliability 
pursuant lo §292.308. By operating in 
parallel, qualifying facilities are enabled 
to export automatically any electric 
energy which is not consumed by ita 
own load. The comments 11ubmitted 
have not set forth any convincing 
reasons for changing the prop01~ed rule, 
Paragraph (e) thus continues to require 
each electric; utllily to offer to operate In 
parallel with a qualifying facility. 

§ 292.304 Rates for purchases. 

Section 210(bJ of PURPA provides !hal 
in requiring any electric utility to 
purchase electric energy rrorn a 
qualifying facility, the Commission must 
ensure that the rates for Hie purchase be 
just and reasonable to the electric 
consumers of the purchasing utillty,ln 
the publlc interest, and 
nondiscriminatory to qualifying 
facilities, but that they not exceed lhe 
incremental costs of alternative electric 
energy (the costs of energy to the utility. 
which, bu! for the purchase, the utility 
would generate itse1f or purchase from 
another source), 

Relation to Slate Programs 

The Commission has become aware 
that several States have enacted 
legislation requil'lng electric utilities in 
!bat State to purchase the electrical 
output of facilities which may be 
quallfy!ng facilities under the 
Commission's rules at rates which may 
differ from the rates required under the 
Commission's rules implementing 
section 210 of PURPA. 

This Commission has set the rate for 
purchases at a level which it believes 
appropriate to encourage cogeneration 
a.nd small power production, as required 
by llectlon 210 of PURPA. While the 
rules prescribed under section 210 of 
PURPA are subject lo the statutory 
parameters, the Stales are free, under 
their OV.'ll authority, to enact laws or 
regulations providing for rates which 
would result in even greater 
encouragement of these technologies. 
However, Slate laws or regulations 
which would provide rates lower than 
the federal standards would fail to 
provide the requisite encouragement of 
these !echnologies, and must yield to 
federal law. 

lf a State program were to provide 
that electric utll!tles must purchase 
power from certain types of facilities, 
among which are included "qualifying 
facilities," at a rate higher than that 
provided by these rules, a qualifying 
raclllty mlgh! seek to obtain the benefits 
of that State program. In such a case, 
however, the higher rates would be 
based on State authority to establish 
such rates, and not on the Commisslon'il 
rules. 

A faciHty which provides energy or 
capacity to a utility u.nder Stale 
authority may nevert}le!ess seek to 
obtain exemption from the Federal 
Power Act, the Publlc Utility Holding 
Company Act, and Stale regulation of 
electric utilities as available under 
section 2lO[e) of PURPA. The 
Commission notea that the Slates lack 
lhe authority to exempt a facility from 
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the Pederal Power Acl or Publlc Utllily 
Holding Company Act The Commission 
flnds no inconstatency ln a facillty'u 

advantage of uection 210 !n order 
!o one of 111 benefits, while 
relying on other authority under which 
to buy from or sell to a utility. 

~ 292.304/a) Rate; fer purchases. 

Paragraph (a) sets fort.h the sta!utory· 
requirement that relet! ror purchasen be 
just and reasoll!lble to the electric 
con5umers of the electric and In 
the public intere11!. and not 
against qaalif: cogeneration and 
small power p uc!lon facilities, 

In the proposed rule, the Commission 
staled thai there h 11 rebuttable 
presumption that the rate for purchases 
la acceptable if It reflecta the avoided 
cost resulting from a purchase on the 
basis of system cos! data set forth 
pUNuant to f 29Z.:l02 or {c), 
the comments stated that 
secUon was ambiguour~. 11 'I11e 
Commission has therefore provided lhat 
the rate for purchases meets tha 
statutory requlremen!s ii it equals 
avoided and has allminated tho 
reference to "rebunable 

Some comments recommended that. 
as a matter of this Eectlon be 
revised to a State 
regulatory authority 11r nonregulated 
utility has discretion lo establish the 
relationship between the avoided emit 
and the I'll !e for Other 
commenier.s contended that !:he 
Commission should tl1a1 the raltt 
for must avoided 

resulting from such a pul·chase. ln 
addili.on, several!mgg(!Sied that the 
Commission adopt a "aplit·the·lH!Vtnga" 
approach, 

n is that developers of 
whkh tnllY be included <H! 

qualifying facilities may produce and 
make available to electric 
facilities even their coat of 
producing thls power ls gr·eater than tho 
u!ilily'n avoided costs. In most 
instances, however, purchases of energy 

frorn qualifying facilitier! will 
occur when the cost to the 

cogenera!Or or small pow!'r 
of the energy or 
is than the utility's 
costs, Only If this !s the casa 

will payment by the ullHty of its avoided 
costs provide economic benefit for th!f 
cogenerator or small power producer. 

When one electric utillty can provide 
than could another 

utilities will often 

"The !'!Clallonshlp berwe••n the u!Hity uystem Cuof 
dl!tlJ and the rat• !ttl ie discussed umler 
t~andi; 

exchange power on a "spHHhe·naving~:~" 
basis. ln that type of tranl!laction, the 
two utiUiies vplll the difference between 
the lm:remental cost11 incurred and the 
incremental costs that the pul'chas!ng 
utility would hav0 inC\U'Ted had It 
generated the power Itself. Several 
cornmenters that rates for 
purchaaes from. quaHfying facilities 
should be based upon this same general 
principle. The off act of auch a pricing 
mechanism would be !o transfer to the 
utillly's ratepayers a portion of the 

by the C{:)!l! 

h"'"'""•" the qua tlfying 
facJ1!ty and !he purchasing electric 
utility. Severalutil!Ues contend that 
110 allocallng these savings, the 
Commission would provide an incentive 
for the electric ulJllty to enter Into 
purchase transactions with 

and &malJ power 
ract.lHien. 

These commenters also noted t!mi 
they had previously engaged In 
purchases from facilities which might 
become qual!fying facllitiell' under the 
Commission' a rules, and they had paid 

for these purchases based on 11 

methodology. TI1ese 
that If the 

Commission's rules now the 
payment of full avoided cost for these 
types of purc:hnse!l, the purchased power 
expenses of the electric uti!Jty would 
increase. 

Moreover, several utlllties commented 
that. for the roN!eeable a~ 

tled to the use 
that 

to purchase 
energy from qualifying 
facilities at a rote somewhere between 
!he qualifying faclllties' costa and their 
own costs. !hey and their ratepayers 
will be subject to the continually 

world of oiL 
Commen!er$ thla allocation 

of savings to than the 
qualifying noted thai tltis &ection 
of PURPA ill intended to encourage the 
development of cogeneration and amall 
power production. TI1ey no!ed that in 
providing for lhia encouragement, tha 
Commission may not set rates fol" 
purchases a! a. levol whlch excoeds !he 
incremental cost allematlve energy, 
Therefore, they that, under the 
full avoided co~! standard, Uu~ uHlitles' 
customer11 are kept whole, and pay tne 
same rales a~ !hey would have paid had 
the utility no! purchased energy end 
capacity from the qualifying faclll!y. 

Ahhough use or lhe full avoided CO!! I' 
atandard will not produce any rate 

to U1e ullll ty-11 
commen!ers stated that 

ta tepayeu and the nation n a whole 
will benefit fl'om the deu.reased reliana~ 

of scarce rouall fuels, such as oil and 
gas, and the more efficient use of 
energy. 

The Commission notes !hal. in most 
instam::e&, if part of the gavi~!l !tom 
cogeneration and smatl power 
production were allocated 
utilities' ratepayers, any rate 
will be insignificant for any individtlfd 
customer. On the other hand, lf these 
savings are allocated to the relatively 
small cloas of quahfylng 
and small producers, 

incentive 
rate of these 

toncem wl!h the use of a 
spliHhe·savings rate for pun::haacs i1i 
that it would require a determination (Jf 

the costs of production of the qunlify ing 
facility. A major portion of th'Ls 
legislation is intended to exempt 
qua!ifyin.g rac:!lltlea from the colll·o!· 
service which electric 
ulili!ies been 
regulated. The notr:d 
that: 

I\ Ia not the lntenlio11 of the Conferees t11.tl 
cogeoeraton and small power pwdu<:etll 
bOO<Jme ~ubj ect . , !o the of 
ex.amlnali<m !!tal h !o 
electric utllil~ rate appltca tmns 
what Is the 11nd reasonable rille !hut th~! 
should fr>t· their elc<::tric fH)wer. 11 

Thus, section ZlO(e) ofPURPA 
provides that the Commission shall 
exempt qmdifylng facilities from the 
Public Utility Holding Act. 
from the Federal Power Ac:l from 
State law and 
utility ra !es or financial h1 

the extent that the Commission 
determines !hat such exemp\lon Is 
necessary to encourage cogenerr1tim1 or 
small powet production. 

Several commenters have contended 
that a determination of the 
facility's co5ts can be made without 
detail cost·of·servlce 
regulalio11. H{lwever, the Commissum 
belle\•es that the basis for the 
determination of rates for purchases 
should be the 1llillly's avoided costs and 
should no! vary on lhe basis of the costs 
of the particular qualifying 

Severul commentera r<>r'CHYHn,pfl(l<»'' 

that rather than 
approach. the should !H~! 
rates for purchases at a fixed perc!Jntage 
of avoided co11ta~ The Commission notes 
that, ln moBt situations, a qualifying 
cogeneratnr or small power producer 
will only energy if its 
coal of is less !han the price 
he rur H• output If some f1xed 
percentage is u~ed, a far!l\ity 

"C.:mf~r.,ne~ on H.R. 401!1, Pubhc Utility 
Regui~<IIXJI f'<~lklc• ol\!11&, H. R"t>· No. m;o. 97. 
95th Cons, 2d. S0u. [t!i78]. 
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may cease to produce addl!ional unlts or 
energy when its costs exceed the price 
to be paid by the utlllly.lf this oa:ure, 
the utility will be for-ced lo operate 
generating unita which either are less 
efficient than those which would have 
been used by the qualifying facility, or 
which consume fossil fuel rather than 
the allemative fuel which would have 
been consumed by !he qualifying facility 
bad the price been set at full avolded 
costs. 

§ 292.304{b) Relatlonship to avoided 
costs. 

''New Capacity" 

The propose(! rule differentiated 
between "old" and "new" production in 
connection with simultaneous purchases 
and sales. The proposed rule required 
an electdc ulllity to purchase at Its 
avoided cost the total output of a 
facility, construction of which was 
commenced after the date or issuance of 
these rules, even if the utility 
simultaneously sells energy to the 
facility al its retail rate. The effect of 
this proposed rule was to separate the 
production aspect of a qualifying facility 
from its consumption function. Under 
this approach, the e!ectrlcal output of a 
facility is viewed independently of its 
electrical needs. Thus, if a cogeneration 
facility produces five megawatts, and 
consumes tbree megawatts, It Is treated 
the same as another qualifying facillty 
that produces five megawa!ls, and that 
is located next to a factory that useE! 
three megawatts, 

The Commission cont!nues to believe 
that permitting simultaneous purchase 
and sale is necessary and appropriate to 
encourage cogeneration and small 
power production. The limitation 
contained in !he proposed rule was 
intended to prevent a cogenerator or 
small power producer, which had found 
it economical to produce power for its 
own consumption prior to !he Issuance 
of these rules, from receiving the 
economic rent that might result from the 
purchase of its entire output at a utillty's 
full avoided cost after !hat date without 
new investment on the part of the 
qualifying facility. 

The same reasoning applies to any 
facility which was in existence prior to 
the enactment of PURPA, whether or· not 
it seeks lo purchase and sell 
simultaneously, That constroctlon of the 
facility was commenced prior lo thai 
date may indicate !hat appropriate 
economic l'e!ums were available 
without the further incentives provided 
by section 210. 

The Commission la aware thalln 
aome instances, if a previously existing 
qualifying facility were not permitted to 

receive full avoided costa for Ita enUre 
output, it would no longer have 
sufficient Incentive to conllnue to 
p'roduce electric power. The coat of 
production may have J:iaen flO as to 
render the previous rate insufficient to 
cover the costs of production, or permlt 
an appropriate return. 

Tims, with regard to facilities, 
cons!.ruclion of which commenced on or 
after the dale of enactment of PURPA 
(November 9, 1978), the Commission has 
determined it appropriate to provide 
that rates for purchases slJall equal full 
avoided costs, For fac!UUes, 
construction of which commenced 
before the enactment otPURPA, the 
Commission will permit the State 
regulatory authorities and nonregulated 
electric utilities to establish t•ates for 
purchases at full avoided costs, or at a 
lower rate, if !he Slate regvlatocy 
authority or nonregulaled electric utility 
determines that the lower rate will 
provide aufficient encouragement of 
cogeneration and small power 
production. Thus, If 11 previously existing 
facility shows that it requires rates for 
purchases based on fUll avoided cot>!!l to 
remain viable, or to Increase its output, 
the State regulatory authority or 
nonregulated electric utillfy is required 
to establish such rates. This dilltinction 
is intended to reflect the need for further 
incentives and the reasonable 
expeclations of persons Investing in 
cogeneration or small power pt·oduction 
facilities prior to or subsequent to the 
enactment of this law. 

Paragraph (b)(l) define11 "new 
capacity" as any purchase of capacity 
from a qualifying facility, construction of 
which was commenced on or after 
November 9, 1978. Subparagraph (2) 
provides that for new capacity, utilities 
must pay a rate which equals !heir 
avoided cost. 

A utility must therefore purchase all 
of the output from a qualifying facility. 
However, as explained above, for any 
portion of thal output which Is not "new 
capacity," the State regulatory authority 
or nonregulated electric utility, as 
provided in paragraph (b)(3), may 
provide .for a lower rate, if il determines 
that the lower rate will provide 
sufficient Incentive for cugeneratlon. 

Paragraph (b)(4] requires electl'ic 
utilities to pay full avoided costs for 
purchases from new capacity made 
available from a qualifying facility, 
regardless of whether the electric ut!Uty 
is simultaneously making sales to the 
qualifying facili!Y· 

§ 292.304{c) Standard rates for 
purchases. 

The Notice of Proposed Rulemaking 
required electric utilities on request of a 

qualifying fac!Hty to establish a tariff or 
other method for establishing rates for 
purchase from qualifying facilitieu of 10 
kw or less. Upon consideration of the 
comments received, the Commission hu 
detertnlned that !he concept of requiring 
a standard rate for purchases should be 
retained. Several comments stated that 
this requirement could similarly be 
applied to facilities of up to 100 kw or 
less. 

The Commission le awa're that the 
supply characterisUos of a particular 
facility may vary in value from the 
averag~ rates set forth in the utility's 
standard rate required by thla 
paragraph. li tllli! Commlssion were lo 
require lndlviduali.zed rates, however, 
the transaction coats associated with 
administration of the program would 
likely render the program uneconomic 
for this slze of qualifying facllity. Ail a 
result, the Commission will require !hat 
standardized tariffs be implemented for 
facill ties of 100 kw or less. 

in addition, some commenlers pointed 
Ollt that standard tariffs can be used on 
a technology specific basis, to reflect the 
supply characteristics of the particular 
technology. Some commenten also 
observed that the proposed rule did no! 
require that standard rates fo1· 
purchases from these small facilities be 
based on the purchasing utility's 
avoided cost This omission might have 
permitled a utility lo pay less than that 
rate for purchases. 

The Commission has accordingly 
revised paragraph (c) to require each 
State regulatory authority or 
nonregulated electric utility to cause to 
be put into effect standard rates for 
purchases from quallfying faci!llies with 
a design capacity ofloo kilowatts or 
less. The revised rule requires that 
standard rates for purchuea equal !he 
purchasing utility's avoided cost 
pursuant to paragraphs {a), (b). and (e). 

Several cornrnenters noted fhat 
standard rates for purchases can also be 
usefully applied to larger facilities. The 
Commission believes that !he 
establishment of standard rates for 
purchase!:! can significantly encourage 
cogeneration and small power 
production, provided that these 
standard rates accurately reflect the 
costa that the utility can avoid as a 
result of such purchases. Accordingly, 
the Commission has added 
subparagraph (2) which permits, but 
does not require, State regulatory 
authoritiell and nom·ngulated electric 
utilities to pu! Into effect a standard rate 
for purchases from qualifying facilttiea 
with a design capacity greater !han 100 
kilowatts. These rates must equal 
avoided cost purauant to paragraphs (a}, 
(h). and (e). 
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Many commenters at the 
Commiuion's public hearings and in 
written comment8 recommended that 
the Commission should requira the 
establishment of "net energy bi.lling" for 
small qualifying factlllies. Under this 
billing method, the output from a 
qualifying fncility reverses th& electric 
meter used to meaaure sales .from the 
electric ut!Iity to the qualifying facility. 
The Commission believes that thla 
bill.ing method may be an appropriate 
way of approximaUng avoided coal In 
same clrcumslancu. but doee not 
believe that thia Ia the only practical or 
appropriate method to establish rate& 
for· Bmall qualifying facilities. The 
Commission observell that net energy 
billing Is likely Ia be appropriate when 
the retail ra!es a.re marginal cost-based, 
time-of-day rates. Accordingly, the 
Commission wHllea.,.e to the State 
regula lory lluthoritie!l and the 
noruegulated electric utilities the 
detennination as to whether to institute 
net energy billing. 

Paragraph (clf3)(i) provides that 
standard rates for purchase should take 
into account the factors set forth In 
paragraph (e). These factors relate to the 
quality of power from the qualifying 
facility, and ils ability to fit into the 
purchasing utility's generating robe. 

Paragraph (e}(vi} !a of particular 
significance for facilities of 100 kW or 
less. This paragraph provides !hal rates 
for purchase shall take into account "the 
individual and aggregate value of energy 
and capacity from qualifying facilities 
on the electric utility'& system ... ". 
Several commen!ero presented 
persuasive evidence showing that an 
effective amount of capacity may be 
provided by dispersed small aystema, 
even in the case where delivery of 
energy from any particular facility is 
stochastic, Similarly, qualifying facilities 
may be able to enter into operating 
agreements with each ather by which 
they are able to increase the assured 
availability of capaclly to the utility by 
coordinating scheduled maintenance 
and providing mutual back-up service. 
To the extent that this aggregate 
capacity value can be reasonably 
estimated, it must be reflected in 
standard rates for purchases. 

Several commenters observed that the 
patterns of availability of particular 
energy sources can a:nd &hould be 
reflected in standard rates. An example 
of this phenomenon ill the availability or 
wind and photovoltaic energy on a 
summer peaking system. if it can be 
shown that system peak occurs when 
there is bright sun and no wind, rates for 
purchase could provide 11 higher 
capacity payment for photovoltaic cello 

than for wind energy convenlion 
systems, For systems pealdng on dark 
windy days, the reverse might be true. 
Subpat11graph (3)(1l) thWI provides that 
standard rates forjiurchase!l may 
differential& among qualifying facllitietJ. 
on the basis of the !1Upply 
characteristics of the particular 
technology. 

§ § 292.304' (b){5} and (d) Legally 
enforceable obligations. 

Paragraphs (b)(S} and (d) are intended 
to reconcile the requfrement that the 
rates for puichue11 equal the utiUtleJ' 
avoided coat with the need for 
qualifying facilities to be able to enter 
Into contractual commitments based. by 
necessity, on eslimateil of future avoided 
costs. Some of the comments received 
regarding thia section &Ia ted that. if the 
avoided coat of energy at the time it ia 
supplied la less than tbe prioo provided 
in the contract or obligation, tha 
purchasing utility would be required to 
pay a rate for purchases that would 
subsidize the qualifying facillty at the 
expense of the utility's other ratepayers. 
The Commission recognizes this 
poasibiHty, but is cognizant tbat in other 
cases, the required rata will turn out to 
be lower than the 'avoided cost at the 
tima of purchase. The Commlsaion does 
not believe that the reference in the 
statute to the incremental coat of 
alternative energy was intended to 
require a minute-by-minute evaluation 
of costs which would be checked 
against rates established in long ter:m 
contracts between qualifying faciHUes 
and electric utilities. 

Many commenlera have stressed the 
need for certainty with regard to return 
on investment in new technologies. The 
Commission agrees with these latter 
arguments, and believes that. in the long 
l'U!l, "overestimations" and 
"underestimations" of avoided c.osts 
will balance out. 

Paragraph (b)(5] addresses lhe 
situation in which a qualifying facility 
hu entered into a contract with an ' 
electric utility, or where the qualifying 
£aci!lty bas agreed to obligate Itself to 
deliver at a future date energy and 
capacity to the electric utility. The 
import of this section is to ensure !hat a 
qualifying facility which has obtained 
the certainty of an arrangement is not 
deprived of the benefits of its 
commitment as a result of changed 
cil'cumstances. This provision can also 
work to preserve the bargain entered 
into by the electric utility; ahould the 
actual avoided cost be higher than those 
contracted for, the electric utility is 
nevertheless entitled to retain the 
benefit of ita contracted far. or 
otherwise legally en!otceabl"",lower 

price for pw·chaaes from the qualifying 
facility, This subparagraph will thus 
ensure the certainty of rates for 
purch!llles from a qualltying facility 
which enter& into a commitment to 
deliver energy or capacity to a utilily, 

Paragraph (d)(l) provides that a 
quaillying facility may provide energy or 
capacity on an "as available" basil!, I.e., 
without legal obligation. The proposed 
rule provided that rates for such 
purchases should be based on "actual" 
avoided costa. Many comments noted 
that bnlng rates for purchases In such 
casea on the utility's "actual avoided 
costs" Ia misleading and could require 
retroactive ratemalcing, ln light of these 
comments, the Commission has revised 
the rule to provide that the rates for 
purchases ate to be based on the 
purchasing utility's avoided costa 
estimated at the time of delivery.H 

Paragraph (d)(2) permits a qualifying 
facility to enter into a contract or other 
legally enforceable obligation to provide 
energy or capacity over a specified term. 
Uae of the term ''legally enforceable 
obligation" !rfm!ended to prevent a 
utility from circumventing !he 
requirement that provides capacity 
credit for an eligible quaLifying facility 
merely by refusing to enter Into a 
contract with the qua llfylng facility. 

Many commentera noted the same 
problema for establishing rates for 
purchases under subparagraph (2} as in 
subparagraph (1). The Commission 
intends that rates for purchases be 
based, at the option of the qualifying 
facility, on either the avoided costs a! 
the time of delivery or the avoi.ded costs 
calculated at the time the obligation is 
incurred. This change enables a 
qualifying facility to establish a fixed 
contract price for Its energy and 
capactty at the outset of its oblige tion or 
to receive the avoided costa determined 
at the lime of delivery, 

A facility which enters Into a long 
term contract to provide energy or 
capacity to a utility may wish to receive 
a greater percentage of the Iota I 
purchase price during the beginning of 
the obligation. For example, a level 
payment schedule from the utility to the 
qualifying facility may be used to match 
more closely the schedule of debt 
service of the facility. So long as the 
total payment over the duration of tlHi 
contract term does not exceed the 
estimated avoided coats, nothing in 
lhese rules would prohibit a State 
regulatory authority or non-regulated 
electrlc ulillty from approving such an 
arrangement. 

''In odclltltln to tbe uvolded coah ol en•'11Y· tho~e 
coau muo.tlncluc:lo the proratlld •hare cf the 
•lll!:t"llala Cll!H'clty vslu• of atJch Fac:illtls.. 
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§ 292.304{c) Factors affecting roll:$ for 
purchases. 

Capacity Value 
An issue basic: to this paragraph is tht> 

question of recognition of the capacity 
v<Jiue of qualifying facilities. 

In the proposed rule, the Commission 
adopted the argument set forth In the 
Staff Discussion Paper that the proper 
interpretation of section 210{b) of 
PURPA requires that the ratl:!s for 
purchases include recognition of the 
capacity value provided by qualifying 
cogeneration and small power 
production facilities. The Commission 
noted that language used in section 210 
of PURPA and the Conference Report as 
well as in !.he federal Power Act 
supports this proposition. 

In the proposed rule, the Commis.sion 
cited the final paragraph of the 
Conference Report with regard to 
section 210 of PURPA: 

The conrereea expect that the CommiRalon, 
1n judging whether the electric power 
supplied by the cogenerator or small power 
producer will replace futut•e power which trw 
utility would otherwise have to generate 
il$clf «ilher through existing capacity ot 
additions to capacity or purcha9~ from oth~r 
sources. will take into account the reliability 
uf the power supplied by the cogenaru tor nr 
5l1hlll power producer by reanon of any 
l~gHIIy enforceable obllgation of such 
Gogt:nerlltor or small power produce! lo 
s~tpply firm powe1 \o the utillly." 

In addition to that citation, the 
Commission noles that the Conferencr' 
Report stales !hat: 

In rnterpreti.ng the term "incremental cost~ 
of oHernative energy", lhlil conlereea eX)'>I'jel 
that the Commlssion and the States may look 
be}"ond the cosll> of alternative llOUI"Ces which 
1lte instanwneously available to the utility." 

Several comnH:mters contended thu! 
since section 210{aJ[Z] of PURPA 
provides that electric utilities must 
"purchase electric energy" from 
qual\fylng facilities, the rate fot such 
P\Jrchiises should not include payment!. 
for capacil}'• The Commission observes 
that tbe statutory language used In the 
Federal Power Act uses the term 
"<Jectrlc energy" to describe !.he rates 
for sales for resale in intersta le 

commerce. Demand or capacity 
purments are a traditional part of such 
r<~les, The term "electric energy'' is u~Pd 
Jhroughoul t.he Aci to refer both to 
eledric energy and capacity. The 
Commission does not find any evidence 
lhflt lhe term "elec!Mc energy'' in section 
:nu of PURPA was intended to refer only 
ru fuc~l and operating and m11intenannP 

"Gonferenc€ Report on H.R 4l:ll!l, Public t!liltl) 
H,·~ulHtory Polide• Ad oi197S. 1-t !lep N,,, l1Mt 91< 
Yilh Cong, zd, Se1e. (11l18). 

"hi .. pp.OO-ll. 

expense!l, ln&tead of all of the cosl~t 
associated with the provision of electric 
~rervice. 

ln addition, the Cor:nmiMion notes 
that to interpret thla phrase to include 
onJy energy would lead to the 
conclusion that the rates for ealea to 
qualifying fac:tlities could only include 
the energy component of the rate since 
section 210 alao refern to "electric 
energy" with regard to :such sales. It is 
the Commission's belief that this was 
not the intended result, This provides an 
additional reason to interpret the phrase 
"electric energy" to i.nclude both energy 
and capacity, 

In implementing thla statutory 
standard, il is helpful to review industry 
practice respecting sales between 
utilities. Sales of 11lectric power are 
ordinarily classified aa elther firm sales. 
where the seller provides power at the 
customer's l'equest, or non· firm power 
sales, where the seller and nol the buyer 
makea the decision whether or not 
power is lobe available. Rates for flrm 
power purchases include payments for 
the cost of fuel and operating expenses. 
and also for the fixed costs associated 
with the construction of generating unlts 
needed lo provide power al the 
purchaser's discretion. The degree of 
certainty of deliverability required to 
constitute ''firm power" can ordinarily 
be obtained only if a utility has several 
generating units and adequate reserve 
capacity. The capacity payment, or 
demand charge, will reflect the cost o! 
the utllity's generating units. 

In contrast, the ability to provide 
electric power at the selling u!!lity's 
discretion imposes no requiremenl !.hat 
the seller construct or reserve capacity 
In order to provide power to customers 
at the seller's discretion. the selling 
utility need only charge for the colll of 
operating Its generating units and 
administration. These costs, called 
"energy" cosls, ordinarily are the ones 
associated with non·firm aales of power 

Purchases of power from qualifying 
racililiea will fall somewhere on the 
continuum between !.hese two types of 
electric service. Thus, for example, wind 
machines that furnish power only when 
wind velocity exceeds twelve miles per 
hour may be so uncertain in availabllity 
of output thai they would only penni! e 
utility to avoid generating an equivalent 
amount of energy .. In !hat situation, !.he 
utility must continue to provide capacity 
thai ia available to meet the needs of lis 
customers. Since lhere are no avoided 
capacity costs, rates for such sporadic 
purchases should thus be based on U1e 
utility system's avoided incremental 
CIJS! of energy. On the other hand, 
testimony at the Commission's public 
hearings indicated that effective 

amounts of firm capacity exial for 
diaperned wind llystema. even though 
each machine, considered separately, 
could not provide capacity volu.e. The 
aggregate capacity value of 11uch 
facilities must be coraidered In the 
calculation or rates for purchaaee, ond 
the payment distributed to the class 
providing the capacity, 

Some technologies, 11uch lie 
photovollaic cells, although 111Ubjec1 to 
some uncertainty in power output. hava 
the gen~al advantage of providing their 
maximum power coincident with the 
l!yatem peak when used on a summer 
peaking uystem. The value of such 
power is greater to the utility than 
power delivered during off-peak periodl. 
Since the need for capacity is based, tn 
pari., on system peaks, the qualifying 
facility's coincidence with the »ystem 
peak should be reflected In the 
allowance of some ca.pacity value and 
an energy component that reflects the 
avoided energy cos!.s at the time of the 
peak. 

A facility burning municipal waste or 
biomass may be able to operate more 
predictably and teliably than solar or 
wind systems. It can schedule its 
outages during limes when demand on 
!he utility's system is low. lf such a unit 
demonstrates a degree of re!tability that 
would permit the utility to defer or avoid 
construction of a generating unit or the 
purchase of flrm power from another 
ulillty, then the rate for such a purchase 
should be based on the avoidance of 
both energy and capacity costs. 

Jn order to defer or cancel the 
construction of new generating units, a 
utiUty must obtain a commitment from a 
qualifying facility that provides 
contractual or other legally enforceable 
assurances that capacity from 
allemative sources will be available 
sufficiently ahead of the date on which 
the utility would otherwise have lo 
commit itself to the construction or 
purchase of new capacity. If a quallfyin,g 
facility provides such assurances, It is 
entitled to receive rates based on the 
capacity costs that the utility can avoid 
as a result of its obtaining capacity from 
the qualifying facility, 

Other con1ments with regard to the 
requirement lo include capacity 
payments ln avoided costs generally 
track those set forth in the Staff 
Discussion Paper and the proposed rule. 
The thrust of these comments is that, in 
order to receive credlt for cepacity and 
to comply with the requirement thai 
rates for purchase& not exceed the 
incremental cost of alternative energy, 
cBpadty payments can only be required 
when the availability of capacity from e 
quallfying facility or facilities actually 
permits the purchasing utility to reduce 
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Ita need to pmvlde capacity 
the construction of new plan! or 
comm!lmenta to firm power purchase 
contracts. ll1 the proposed rule. the 
Commission 11taled !hat l! a 
faclli ty offers energy of 
reliability and with sufficient legally 
enforceable guarantees of deliverabilfty 
to permit the purchasing eler:!rlc utility 
!o avoid the need to construe! a 

plant, to enable It to build a 
smaller, expensive plant, or to 
purchase less firm power from another 
utll!ty than it would otherwise have 
purchased, then the rales for 
from the qualifying facill!y must include 
lhe avoided capad!y and energy costs, 
All indicated by the preceding 
discussion, the Cornmisslon continues to 
batlave ilia! these principles are valid 
and and that they 
fulfill mandate of the atatute. 

The Commiaaion also continues to 
believe, as stated In the proposed rule, 
!lui! this rulemaklng represents an effort 
to evolve conc:epl!lln a 
developing area within &tatutory 
constraints. The Commission recognizes 
!ha I the translu tlon of the principle of 
avoided capactty costs from into 

ls an diffH::u!! 
exercise, and Ia one uy 
definition, !s based on estimation and 
forecallling of future occurrences. 
Accordingly, the Commission •m,nr•rn• 

the recommendallon made in the 
O!scussh:m that it should leave lo 
the States nonregulated utilities 
"flexJbllity for C!Xperimenta!lon and 
accommodatlofl of special 
circumstances" with to 
Implementation of rates purchases. 
Therefore, to the exlenl that a method of 
Clllculallng the vahte of capacity from 
qualifying facilHies reasonably accour1ta 
for utility's avoided and dol':s 
not lo lhe 
encouragement of cogeneration and 
small power production, !t will be 
considered all aatLdactorily 
implementing the Commission's rules, 

f Factors .1ttPrtmo 

purchases. 

A& noted prev!t:iualy. several 
commenlers ob~erved that the ut!li!y 
t~yutem cost data required under 
i 292.302 cannot be directly applied to 
t•atas for purchase. The Commission 
acknowledges thls point and, as 
dlacussed prevlou!!ly. has tlH!I 
these data are to be used u a starling 
point for the calculation of an 
appropriate rate for purchases equal !o 
the utility's avoided cost. Accordingly. 
the Commission has removed thg 
refuence .to the system cost data 
from the definition rales for 
purcheses, and hall inserted the 

reference to these data in paragn1ph !eJ, 
as one factor to be considered In 
calcula !lng rates for purchases, 
Subparagraph (1) states that these dala 
shall, to the ext en I be taken 
into account in the catculallon of a tB \e 
for pun::hases, 

Subparagraph (2} deals wHh the 
availublH!y of capad1y from a qualifying 
facility during system daily and 
seasonal peak lf a quallfying 
facility c11n provide energy to a utility 
during peak periods when the cl!lctrlc 
utility ls mnnlng iltl most expensive 

tb!s has a 
to utility 

supplied during off.peak periods, 
which only units wllh lower running 
coats are operating, 

The to the rule 
that, to the thai 

metering equipment !s available, lhe 
State regulatory authority or 
nonregulated electric utHlty should take 
into account the !!me or season in which 
the from the qualifying facility 
occurs, Several commenlers interpreted 
this statement as implying that. by 
refusing lo Install metering equipment, 
an electr!r. utility could avoid the 

to consider the time a! which 
occur. This Is not !he intent of 

provision. Clearly, the more 
precisely the time of Is 
recorded !he more exact !he calculation 
of the avoided and thus !he rate 
for purchasus, can Rather than 
specifying that exact time-of-day or 
seasonal rates fot pu!'chases are 
required, however, the Commission 
believes that the selection of a 
methodology !a best left to the Slate 
regulatory authorities and nonregulated 
electric utilities charged with the 
implementation of these pr'llvlsionn. 

ClautJ:tUl (i) through (v) concern 
variou& upects of the reliability of a 
qualifying facility, When an electric 
utility jJrovides power hom its own 
generat:lng units or from those of another 
electric utility, it normally controh the 
production of such pqwer from a central 
location. The ability to so control power 
production enhances a utility's ability to 
respond to changes In dernsnd, and 
thereby enhances the value of that 
power to the utility, A qualifying facility 
may be able lo enter ln!o an 
arnngemenl with the utility whlch glves 
the utlll\y the advantage of dispatching 
the facility. By &o It increanes Its 
value to the utility. Conversely, If a 
utility cannot diapalc!t a qualifying 
facility, that facility may be of less value 
to the utility. 

Clause IHl refers to the or 
demonstrated rellabi!Hy of a qualif)'ll18 
!ac!lity. A utility cannot avoid the 
construction or purchase of capacity If H 

is Hkely that the 
which would to such 
capacity may go out of set'vice during 
the period when the utility needs its 
power to meet demand. Bas,2'd 
on the or demonstrated 
rellabilily of a qualifying facility, the 
rate for purchases from a qual!fylng 
facHlty should be adjusted to renee! its 
valu~r to !he utility. 

Clause [iii! refers to the of !!rM 
during which the qualifying facility has 
contractually or otherwise 
th:Jt !l wHI energy or 
!he electric A ullli!y~owned 

unlt normally wl!l supply 
power for the life of the plant. or until it 
is more efficient capacity, In 

a cogeneration or small 
unit might cease to 

power a a 11 result of changes in 
industry or in the industrial processes 
utilized. the value of the 
service from the lo the 
electric be by the 

to que!ifying facility 
ensures by contract or other legally 
enforceable tlwt it will 
cmn!lnue to power. Included !n 
this other factors, 
are the term of the the 
requirement for notice print Ia 
termination of the commitment, and any 
penalty for breach of the 
obligation. 

ln order to provide capacity value to 
an electric u!llity a qualifying facility 
11eed not nece!l!larily agree to provide 
power for the life of lhe plant. A 

plans often 
purchases of firm power fwrn 

other utilities in yean immediately 
the addition of a 
unit If a 

contncts to deliver power, iot 
for a one year period, it may 
purchasing utility to avoid entering into 
a bulk power 
with anollwr utility. The rate such a 

should thus be based on the 
at whlch such power is purchased. 

or can be expected to be purchased, 
balled upon l.Hma fide offers from 
11nother util!ty. 

Clause (lv) addresses periods 
which a quatifying facil!ty !s unable to 
provide power. Electric uHiities sdwdule 
maintenance outages rol' their own 
generating units during periods when 
demand is low, if ll qualifying racillly 
can ~Similarlly schedule its maintenance 
outages during periods oflow dem.and. 
or during perioda !n which a utility's 
own capacity will be adequate to handle 
exlllling demand, it will enable the 
utility to avoid the expenaea associated 
with providing an equivalenlamounl of 
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r.apaclty. These should bt, 
reflected lo the rate for purcba.JJI'lil 

Clause (v) refers to a qua!ify!Jl8 
r&ctlity'a ability and wiilingnesn w 
provide capacity BIId energy durinll 
syslem emergencies. Section 2.92.307 uf 
these regula lions concerns lhe pmvialon 
or alectric service during l.lyatem 

It provides tlu1 t In the 
e>;lent that a qualifying ~8 
to forego lis Olh'n use of energy 
srstem and provide power 
loa utility's the rale for 
purt:hasea from the qualifying 
t.hould reflect the value of thal 
Small power production and 
cogenera\lon facilities could provide 
s!gnificunt bad:·Up capabi!ily to eleclrk 
systems during emergencies. One 
benefit Ll! !la! encouragement of 
inlerconnecled cogeneration and small 
ptJwer production may be to lncreas~:o 
overall ayslem reliability during litJCh 

conditions. Any such bPn.:•fll 
reflected in ihe tale for 
fNm such qualifyln$i 

Another related factor whlch uffecls 
the capac!!}' value of a qualifying 
fadlHy Is its ability to separ·ute Its lewd 
(rom lts gefl\'lration during syslem 
!;rnergencies. During such f'mr•r<"'nr:i 

;m electric qtilily may lnslltule 
procedures wbicb 

o1h!.'r require that 
t:ustorners or other large loads sh'P 

As a result. lo 
to a ulllity ln an 

s!tuatlon, a qua!irytng 
ret1uired to continue 

Hll a genera ling plant. while 
simultaneously ceasing opera lion a~ a 
loud on the utility's system. To thr. 
e.:ten! that a facility is unable !a 

l!a load from l!s genernt1on. itn 
lo the purclmalng utility decreases 

during system emergencies .. 1'o reflr:c:t 
!wch a possibili!y, dauae (vl 
thai the iJUrchasing utHlty c:onsidt•r 
the qualll'fing facility's ablli!y 

Its load from its generation 
sys!em emei1Sencles in 

delermining the value of the 
rac!lity to the electric utility. 

Clnuse (vi) refers lo the aggregate 
Ci.ipabil!ty o{ capacity from qualify!n£ 
fHcilhies to displar:e planned utility 
capacity, In some instances, the small 
amounll! of provided from 
qualifying taken individually 
might not enable a purchulng u!illly !ti 
defer or avoid scheduled 
~ddlllons, The eggregale of 
such purchuea ):llll)'• howe.ver, be 
sufficient to permit the deferral or 
avoidance of a capacity eddil!on 
Moreover, while an individut~l qualifying 
h;dllly may not provide the equivalent 

of fum power to the electrlc utilily, the 
di versily of these facilitle.s may 
collectively comor!ae the equiva.leo! of 
capacity. 

Clause (vU) refers to lhe fact thatlhe 
lead time as:aoclalec with Ute addition 
of capacity fwm qunlifylng facllitles 
may be less than the lead time thaj 
would have been required if the 
purchasing ulilily had ct.:mstruc!ed its 
own generating unH. Such reduced lead 
time might produce Jn the 
utility's total power costs, 
permitting utllllles to avoid !he 
''lumpiness." and temporary excess 
capacity associated !.herewith, which 
nomta!ly occur when utilities bring on 
line large genera ling unils. ln addition. 
reduced lead time provides the utility 
with greater flexibility with which it can 
accommadate In forecasts of 
peak demand. 

Subparagraph (3) concerns the 
relationship of or '-"''~"L>nv 
qualifying facUlty to 
electric utility's need for 11uch energy or 
cllpacity. lf an eleclrlo utillly has 
sufficient capacity to rneel its demano. 
and is no! plannlng !o add !illY new 
capacity to ita system, !.hen t.be 
availubility of capacity !rom qualifying 
facilities willnol imrnediutely enable 
the utility to avoid any capacily cos!&. 
However, an electric tJtilily system with 
excess nevertheless plan 
to add new, more Ia 
its system. U 
facilities a utility to 
avoid these new planned 
addilions, t1u~ rate !or such 
should reflect the avoided costs of these 
addilione. However, as noted by e.everal 
commenters, the deferral or avoidance 
of such a unJI will also prevent the 
substitution of the lower energy costs 
!.hat would have accompa.nled lhe new 
capacity, As a result, the price for the 

of energy and a.~pacity should 
reflect these lower avoided 
that lhe utility wowd have 
!he new capacity been added, 

This is. not to 11ay that electric. utilities 
which have excess capacity need no! 
make pw-chases from qualifying 
facilities: qualifying facilities may obtain 
payment bued on the avoided energy 
costs on a purchasing uUUty'!laystem. 
Many utility system!! with excess 
capacity have intermediate or peaking 
units which use b!g1H:ost roast! fueL As 
a t'llsult, during peak houl'1), the energy 
costs on the ~>y11lems are high, and thus 
lhe rate to a quallfying uU!Hy from 
which the eleclrlc uHlity purchases 
energy should ulmllarly be 

Subparagraph (4) addresses costG 
or ~•wings resulting from llne losses. An 
nppropriate mte Cor purchases from a 
qualifying facility should !'eflectlhe cost 
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saving~ actually accruing lo the electrk 
ulili!y. It energy produced from a 
qualifying facill!y undergoes line losse5 
such that lho delivered power is not 
equivalent to the power that would have 
been delivered from the source of power 
it repl!lces, !hen the qualifying facility 
should not be reimbursed for the 
difference ln loss ell. tf the load served 
by the facility is closer to the 

than lt ls lo the utility. 
may be net 

resulting from reduced line 
losses. ln such cases, the rates should be 
adju&ted upwards. 

§ 292,303{f} Periods during which 
purchase aro not roquired, 

The proposed rule provided that an 
elect.ric utility will not be required to 

energy and capacity from 
qualif)•ing facilities during periods In 
wh!c:h such purchases will resultln nel 
!ncteaaed costs to the electric 
ulill!y. 'fhlll section was intended lo deal 
with a cerlaln condition which can 
occur during llghtloadlng periods. If a 
utility operat!ns only base load units 
during these periods wen! forced to cui 
back output from the units in order to 
accoounodate purchases from qualifying 
h1cililles, those bde load units might 
no! be able to Increase their output level 
rapidly when the system demand later 
lncraaaed, a tt!sult. the utility wnuld 
be to utilize less efficient 

cos! u.nllll with faster 
meet the demand that would have 
S\lpplied by the less expensive base load 
unl! had It been permitted to operate al 
a constant outrut, 

The result o such a transaction would 
be that rather than avoiding costs as 11 
result of the pw-chal!e from a qualifying 
facility. the purchutng electric utility 
would incur greater costs than It would 
have had it not purchased energy or 
capacity from the qualifying facilily. A 
st.ric! of the avoided col!! 

set forth ln th!s section would 
.additional costs u 

avoided costs whlcb musl be 
""'''"'n''"'~'~.n by the qualifying facility. lr1 
order to t~vo!d lhe anomalous ret;ult of 
forcing a qualifying ulllity to pay an 
electric uUllly for purchasing its output 
the Commission proposed that an 
electric utility be requ~ed to identify 
periods during whlch this slluatlcm 
would 110 that the qualifying 
fadlHy ceue delivery of 
electricity thllse periods. 

Mony of the comments received 
reflected a nusp!cl.on that elect:rlc 
uti!l!les would abuse this paragraph to 
circumvent their obligation to purchaace 
from qualifying facP:tles. In order to 
minimize that J)oasibHity, the 
Commifiaion has revised this paragraph 
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to provide that any electric uttllty.which 
seek$ to cease purchasing from 
qualifying facill tills must notify each 
affected qualifying facility prior lo !he 
occurrence of such a period. ln time for 
the qualifying facility to cene 
of energy or capacl!y to UH! electric 
utility. This notification can be 
accomplished in any reasonable manner 
determined by the Stale regulatory 
aulhorlty. Any claim by an electric 
utility that such ~tlight loading period 
wHI occur or has occurred ls subject to 
ouch verification by Its State regulatory 
outhorlly as the Slate aulhorlty 
determines necenary or appropria!e 
either before or after !tll occurrence, 
Moreover, any electric utility which fails 
lo provide adequate notice or which 
lncottectly Identifies auch a wlll 
be required to reimburse the quallfylng 
facility for energy or capacity supplied 
a9 if such a light loading pertod had no! 
oc C'Uf!'1! d. 

The sectlon has alllo been modlfied to 
clarify that such periods must be due to 
operational circums!ancea. 

The Commission does not Intend ihat 
this paragraph override contractual or 
other legally enforceable obllgallona 
Incurred by the electrtc utility to 

from a qualifyin!l facility. In 
such arrangements, tl1e established I'U!e 
la based on the that !he 
\'alue of the will vary with the 
changes In utility's operating coats. 
These variations ordinarily are taken 
lnln account. and the resulting rate 
represents !he average value of the 

over the duration of the 
The occurrence of such 

may s!tnilarly be taken Into 
account in determining rates for 
purchases. 

Tax Issues 
The Conference Report stales that: 

or the level or ril tes 
which apply to pun:hue by the 
ulJI!ty oi the cog en era tor'B or the small power 
producer's power should not he burdened by 
the at1me examination n llflll utl!hy rate 
uppllea!lono !o determine what !s the and 
reasonable rate that they should for 
their electric power, n 

The Commission notes that section 
30l(b](2) of the Energy Tax Ad o! 1978 11 

makes certain energy property eligible 
for increased busineas Investment lax 
oredil Some of this property ia 
cmrunonly uaed In cogenerallon and 
11mall power produ~:tion. However, 
section 3()1(b)(Zl(B} excludes from such 
(l!!gibillty property "which Is pubUo 

"C<ln!Mlln.w Report on rUL .CHI, Public U\lllly 
R*~Julal"')' l'olh::iu Act of \978. H Rep, No. 17s.t.l. 98. 
IUltll Cl:r~. 2d !leu~ (Hl78J. 

'*Pub. l. No~ II!J..<$11!, 20 U.S:.C. U <Ia, ~ 
November 0. 1117!1. 

utility property {within the meaning or 
section 48{fJ(S) of the Internal Revenue 
Code of 1954)." n As a result, if the 
property of a qulllffying facUlty which 
was otherwise eligible for the credl! 
were !o be clanlfled as public ut!lily 
property under section 46(f1(5) of the 
Internal Revenue It would not be 

for the Investment lax 

The Commlulon notes that the 
Trea eury regula tiona 

that d!:!fin!tion of "publit 
utilHy property" does not include 
property used in th£! business of the 
fumishlns or sale of electr!c lf 
the rates are nol to M,M.J<otir>Y'i 

that fixes a rete of return on 
Investment !10 On tbla basis, the 
Commission beUeves thai 
qualifying fecill!y that 
be eligible for t11e energy tax credit 
would not ba excluded from that 
eliglblllty under !he public 
property exclusion. 

First, thls Commlsaion Is exemp!lng 
nrrm~>•rkr of qualifying fac!Uties from 
ua:..u<Hl<lll under Part I1 of the Federal 
Pow•:r Act, and from similar State and 
local laws and regulatory 

the Commission that 
tho 11 qualifying facility will 
receive for sale& of to utiliUes are 
liOI based on a scheme which 

a rate of return on of 
qualifying facility. 

As a result, the Commission believes 
that energy property of 
facilities should not be 
eligibility Cor the tux credit 
the public utility properly 
Commission wishes lo express ita 
opinion on !his marter in an effort to 
further encourage cogeneration and 
small power production by mt>ans of this 
r•ulemaklng process, 

~ 292.305 Rates for sales. 
Section Z10{c) of PURPA provides that 

the rules requiring uU!illea !o sell 
electric energy to qualifying faci!H!ea 
shall ensure !hat the rates for such sales 
att! Just and reasonable, in the 
Interest, and nondiscriminatory with 
N!l!pect to quallfylng cogeneralors or 
small power producers, This section 
conlemplalca formulation of1·ates on lhe 
basis of lraditionnl ratemnklng (i.e., 
cost-of-service) concepts. 

Paragraph (a) expresses the statutory 
requirement that such rate& be just und 
l'lHlsonable and in the public lntel'est. 
Paragraph (a) also provides that rates 
for aales from elec:tr!c utilillu to 
qualifying facilities not be 

••z:s U.:S.C. I ~~(e)(3)(b), 
,.ili!asury Reg, I H1>-J{gJ(2), T.O, 7002 (Mar1;l:t 

1:1, 19711~ 

dlscrlmlna!ory against such facil!ries in 
comparison to rates to other customers 
served by the electric utility, 

A qualifying facility Is entitled to 
purchase back-up or standby power ala 
nondiscriminatory rate which reflects 
!he probability that !he qualifying 
facility wlll or wilt no! contribute to the 
need ior and !he uae of utility capacity. 
Thus, where tht! utl!Hy must reserve 
capacity to provide service !o a 
qualifying £ac!lity, tl1e coals auociated 
with !hat reservation are properly 
recoverable from the qualifying facility, 
H the ut!lity would similarly assess these 
costs to non-generating customers. 

in the proposed rule, paragraph (b) 
required uleclrlc uiilHies to provlde 
energy and capacity and other services 
to any qualifying facility at a rale a! 
least as favorable as would be provided 
to a customer who does not have his 
own generation. The commenla received 
concerning this paragraph noted that 
!his pruvialon might be interpreted as 
requiring an electric utility to provide 
service to a qualifying facilHy at its most 
favorable rate, even if the qualifying 
facility would no! be eHglble for such a 
l'a!e if It did no! have ils own generation, 
Ills not !be Commiuion's Intention that 
for example, an Industrial cogenerator 
receive service ala rate applicable to 
l'ealdential rather. such 11 
customer should be ala rate 
applicable to a non"genera!ing industrial 
customer unless the electric utility 
shows that a different ls justified on 
the basis of sufficient or other cost· 
tela ted data. Accordingly, this see!! on 
now provides that for qualifying 
fac!litie~ whlc.h t!o nol simultaneously 
sell and purchase from the electric 
utility, the rate for sales shalt be the rate 
thai would be the class !o 
which the qualifying facility would be 
assigned If II did not have ita own 
generation. 

Subparagraph (2) provides that If, on 
the basl6 of accurate" data and 
consistenl syslem·wide costing 
principles, the ulllily dernonslra!es !hat 
the rate !hat would be to a 
comparable customer without Hs own 
generation Is not appropriate, the ul!Hty 
may ba~e its rates for salell upon those 
data and principles. The utility may only 
charge auch rates on a 
nondiscriminatory basis. however, so 
that a cogenerator wlll no! be singled 
ou!lo lose any inlerclaaa or inlradass 
subsidie9 lo wh!cll i! mighl have been 
entitled had ll not generated part of lis 
electric energy needs Itself, 

In situations where a qualifying 
Cac!llty simultaneously sell!! Its output to 
Eltl electric utilily and purchues its 
requirements from that electric utility, as 
a bookkeeping rnal!er, the facillty'll 
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electricnl output V.·it! not 11erve lttt own 
load, but rather will be 11upplied lo the 
grid. As 11 result. the fu:ility'a electric 
load Is llkely to have the uame 
characlerlallcB as !he load of other non· 
generating custome:r11 of the ulillly. lf lhe 
utility doea not provide data showing 
otherwise, t.lle appropriate rate !ot tales 
to auch ll facility is the rate tluil would 
be to a comparable customer 

own generation. 
( b l(2) of the rule sets forth 

certain l:ype11 of sen•ice which electric 
utilitier; are required lo provide 
qualifying raciiHies upon request of l.he 
fnclllty. These types of service are 
supplementary power, back·up power, 
intertup!lble power and maintenance 
power. ln response to comments, these 
terms are defined in the text of !he rules, 
;u well as In this preamble. 

or maintenance IHlrvlce 
an electric utility replaces 

or capacity which a qualifying 
to !!self. 

rules certaln !acLlllies to 
and sllll simultaneously, The 

amount or energy or 
by an electric utility to 
a facilily which simultaneously 
purchases and sells will vary only !n 
accordance with changes In the facility's 
load: lnletruplions in !he facility's 

will be manifested ru 
varia tiona in purchases from tlH: 
in such a case. sales to the 

will not be back·up or 
malnlenance service, but will be llimilar 
to !he full-requirements service thBt 
would be provided if the !acllily were a 
non·generetlng customer. 

Supplementary power Ia electric 
energy or cnpacl\y used by a facility In 
addJUon to that whJch It ordinarily 
generales on Its own. Thus, a 
cogeneration facility witl1 a capacity of 
len megawatts might require flve more 

from a utility on a 
to meellts electric load or fifteen 

The flve megawatts ~"'•""""'" 
utility would 

at supplementary power. 
Back·up power is electric energy or 

capacfty available to replace energy 
generated by a facility's own generation 
equ!pmm1~ during an unscheduled 
outage. In the example provided above, 
a cogeneration facility mlgh! contract 
With an electric utility for the utility !o 
have available ten megawatts, should 
th.,. units an 

power is electric 
supplied during 

outages the qua!ifytng £aclli1y. By pre· 
!ltnmgemenl, a uti!Hy c~n agree to 
provide. such energy during periods 
when the uli!Jty's other load is low, 
thereby avoiding the imposition of large 

demands M the utlllty 
periods. 

Interruptible power is eleclrlc energy 
or capacity iluppl!ed to a qualifying 
facility subject to lnlem;plion by the 
electric utility under upeclfied 
conditions. Many utilities have utillzed 
lnterrupHble 11ervlce lo avoid ex:pen11ive 
lnvestrmmt In new capacity that would 
otherwise be to usura 
edequate reserves at or 
demand. Under this nnr""'"'" 
assure the 
arranging to 
than by adding Interruptible 
&ervlce is therefore normally provided a! 
a lower ra le than non·lnterruptlble 
service. 

During the Commission's publlc 
hearings on this rulcmaklng, one 
commenter stated that utllltieil which 
have excess do not uve any 
costs by Interruptible aervlce. 
The cctmmenler contended that the 
Commission should nol a utili!y 
with excess to 

aervice. U 11 utility is not 
adding capac!!)' [whether by 
construction or purchase) to meet 
anticipated Increases in peak demand. 
the rates charged for interruptible 
service might appropriately be the same 
as for non·inlerrupHble services. 

The Commission believes that these 
rna!ters Involving tha of 
interrup!Jble rates are handled 
through the pricing mechanism, 
However, IJ as discu!I!Hld above, 
Interruptible cuBtomern ptovlde no 

to the electric ut!llty, the rate for 
interruptible service need not be lower 
than the rate for flrm service. In such a 
case, the Commission would consider 
granting a waiver from thlo paragraph, 
under the provision& or t 292:.4P3. 

Some commentll noted that certain 
electric uti!l!les do not have a.ny 
generating capacity, and lo require the 
~ervices listed in r>ubparagraph (1} might 

an undue buriien on the electric 
ln light of these comments, the 

State regulatory authorities or the 
Commission, 1n the case may be, will 
allow a walver of these requirements 
upon a flndlng after a ahowil1g by the 
utility to !he State regulatory authority 
or Commission, 1111 lbe case may be, that 
provision of these services will impair 
the utillly's ability to render adequate 
11ervlce to Its customer·• or place an 
undue burden on the elect:ric utility. 
Notice must be given in the area served 
by the electric ullllty, opportunity for 
public comment must be provided. and 
an app!ica lion must be oubmltted !o the 
State regulatory authority with respect 
to any electric utillly over which It has 
ratemaking authority or the Commission 
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with respect lo any nniMN>·aul 

e!ectrlc util!ty. 
Paragraph (c)(1J provides that ra!et. 

for &ales of back-up or maintenance 
power shall not be baaed, without 
factual data, on t.he assumption that 
forced outages or other reduct!oml in 
output by each qualifying fac!Hiy on liD 

electric utility's system wtll occur elil1er 
almultaneously or during the system 

Like other cus1omers, qualifying 
may well have !ntraclass 
ln addition, because of thu 

varlatlona In alze and load requ!rementa 
vadous types of qualifying 

such facilities may well have 
interclass d!vtm!ty. 

The effect of such diversity ill that an 
electric: utility supplying back-up or 
maintenance power to qunlJfyhl8 
facilities will not have to phm for 
reuerve capadly to aerve !IUch fncil!tiea 
on the assumption that eve:ry facil.ily 
will use at the same moment. nw 

believes that probabU!IlUc 
of the demand of qualifying 
will show thai a utility will 

probably no! need to reserve capadly 
on a one.to-one basis to meel back-up 
requirements. Paragraph (c}(l] prohibit8 
utilJlies from basing rates on U1e 
assumption that qualifying facilities will 

demands simultaneously and al 
unless supported by factual 

The rule provides thai ulilltie!l may 
these assumptions on the basis or 
data. These dala need not be 

fonn of emplrlca.lload data. It 
be the case thai within certain 
geographic areas, weather data and 
performa11ce da\a would constitute a 
sufflcienl basis to refute the assumption 
relating to lbe coincidence ofthe 
demands imposed, !or example, by 
windmitls or photovoltalcs, wllb 
to their mmd for back-up power, 

Paragraph (c)(2} provides that 
for sale11 shall take into account 
exleni lo which a qualifying 
usefully coordinate periods of 
maintenance wi!h an electdc utility. H a 
qualifying facility stays on line when the 
ulili!y will need !Ia capacity, and 
schedules maintenance when the 
utility's other units are operative, the 
qualifying fac!llty is moreyaluable to 
the uti!Hy, ult can reduce Its capuclty 
req uirernenta. 

l 292.300 costs. 

Paragraph (a) utates that each 
qualifying facility must reimburse any 
electric utility which purchases capacity 
or energy from the qualifying facl!i!y Cor 
tmy lntercormectlon costs, on 1:1 

nondiscFirnlnatory basis with respect lo 
othel" customers with similar load 
characlenslics. The Commission llnds 
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merit in those comments which 
twggested that the basis of comparison 
for nondisr;riminatory !n the 

rule lo "any customer" 
was too broad, and lha I the .::orl"!lcl 
r·eference for nondlscl'imlnalion la the 
practice of !he utility in relation lo 
customers in the lH\Irne class who do not 
generate Aa noted 
p1·evlously, the interconnection costs of 
a facility which Is 
Interconnected with the for 
puq:10ses of sales are limited !o any 
additional expenses incurred by the 
utility lo permit purdmses. 

Several commen!ers expressed !heir 
concern that some pnltection shnuld be 
provided to quaUfying facilities from 
potential huras&menl by utilities in the 
form of 
equipment, As above. the 
State regulatory authorities (wllh 
respect to electric utilities over whlch 
they have · 1u1d 
oonregula!ed electric the 
responsibili!y and authority to ensure 
that the Interconnection requirements 
are reasonable. and that assoclalad 
costs an! legi!lma!ely Incurred, 

For qualifying fad lilies with a design 
capacity of 100 kW or less, the 
Commission noted that interconnection 
oosts could be assessed on a class basis, 
and the standard rates ror 
established for classes of 
thla llize pursuant to ~ 

these costs, 
regulatory authorities (with resp~:c! to 
electric ulllh!es over which they have 

authority} or nonreguluted 
electric may ol$o determine 
!n!erconnectlon costa for 
facilities with a design capacity more 
!han tOO kW on either a class average or 
Individual basis. 

Numerous comments raised the poinl 
that lhe rule did not address 
!lie manner which electric utilities 
would be relmhu!'Sed. Potential owners 
and developers of facilities 
rscommended thai the r.osls 
amortized on a reasonable basis, 
because pay ins a large 
p11yment would be a r:"'"'"""'-""''H 
obstacle to the program. Electric t•tilitlea 
generally preferred payment up front, 
although several commente111 indicated 
that amorl!:::alion mighl be 
for credit-worthy facHilles. The 
Commission believes that the mmmer of 
l"!limbu:rl!emenls {which may Include 
amortaal!on over a reasonable pt<riod of 
time} ia best left to lhe Slate regulatory 
authorities 11nd nonregulated utili!les. ln 
the datetmination of any standard rates 
far purchasell el.ltablished pursuant !o 
I 292.304(c)(ij,if lha State approvea 
llOml! manner of amarli:za!Jon. It might 

consider assignment of uncollected 
lntercormeclion costs to the class for 
which the rate is utablished. 

i 292.;](]7 

Paragraph (a) provides that, except ao 
provided under section 202(c) of the 
Federa.l Power Act, no qualifying 
shall be compellecllo provide energy or 
capacity to the electric utility during an 
emergency the extenl.pt·ovided 
by the qualifying: 

and the utility. 
finds that a 

qualifying facility should not be 
to make available ali of its to 
the utilily during a ayslern eml!rgency, 
Such a requirement might interrupt 
Industrial processes with 

to and 
instaU their own 

gf:neraHng equ!prnen! in order· Ia ensure 
that even during a system emergency, 
their supply of power Js not interrupted, 
To put in feopardy lhe availability ol 
power to a qual!fying fadllty during a 
system emergency because of ih~t 
facility's ability to power lo the 
system during non·emergency 
would result In the dlscouragornenl of 
interconnected operation and a resultant 

of and 

In order lo fult crcedit for 
capacity, a qualifying facility must off~r 
energy and capacity during system 

to lhe same eJt!ent that H 
to provide energy and 

during non-emergency 
situations, Por example, a 30 megawatt 

may require ZO megawatta 
own industrial and thus 

to megawat!~ or 
capacity to purchasing utility, During 
an emergency, the cogenerator must 
pi·ovide the 10 contracted for 
to the utility; it not disrupt its 
industrial processes by supplying its full 
capabili!y of 30 megawatts, Of If 
li should ao desire, a cogenerator 
contractually agree to supply the full 30 
megawatts during system emergencies. 
The availability of such addltional 

capacity shmild increase utillty 
rsHabiHty, and should be 

accounted for in the utility's ratea for 
purchases from ihe cogenerutor. 

Paragraph (b) provides that an electric 
uU!l!y may discontinue putcl!nes from 11: 

quallfylng facility during a sya!em 
emergency If such putchal!es would 
contributt:t !o the emergency. lo addltioo.-
du.ring ~y:stem a qualifying 
fecilil)' must be trtoated on a 
nondiscrimlna\ory balli& in any load 

Rules and 

shedding program-i.e., on the same 
basis that other customers of a similar 
das!l with similar load characteristics 
are tTealed with to lnterrup!wn of 
service. 

Credl! fot r.apacity (as noted in 
i 292.:104[e](2J[v)J will also take into 
account the ability of the 
faclllly to separate its 
generation during system emergendt~9. 
However. the qualifying mal' 
well be eligible for some credit 
even if it canna! separate its and 
gencm1tlon, 

§ 292.J08 Snmdards operotin,.,; 

Section 210(a) ofPURPA states !hut 
the rules requiring electric utilities 

from and sell to 
include 

minimum 
facllil!e~ (indudlng 
facili!ies durlng 
respec!lng reliability or utili til's 
during The Commission 
bellevel! that the reliability of 
fadlllles can be accounted for 

namely. lhe less reliable a 
facillty might be, the less 11 
entitled to rt?ceive for 

purchases from it the 
All 11 resul!, lhe 

stand<mls 
in the sense of the 

or 
The Commission has !hill 

safety equipment exists cnn 
ensure that qualifying faciHiies do fhJI 

utility lines during 
uu''"'"''· This section accotdingly 

that each State rugulatory 
authority or e!ec!:J.:: utilit~· 
may establish for 
in!ercmmected opera!lon between 
electric utilities Hnd qualifying facili1ies. 
These standards may be mcommenJed 
by uUlity, or 
any person. must 
be accompanied by a stalernent s.hmving 
the need for the standanl on the basts ur 
system l!afely and operating 
requirements. 

Subport D-lmp!emenlalion 

Summory 

Rules !n tlth llt'c intended to 
carry ou! th11 responsibllily of the 
Commillsion to encou.rage cogenew !wn 
and small power b~l 
clarifying lhe nature of the obligatirm tn 
Implement the Commlasiotlll rules umJer 
section Z10. 

Then rules afford the Stille 
authorities and electric 
utlll!ie!l greallal!tude determining !he 
ma.nner or implementatton of the 
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Commission's rules, provl.ded that the 
!liBnner chosen ill reasonably dealgned 
to implement the requirements of 
Subpart C. The Commission recognizee 
that many Slates and Individual 
fl(lnregulaled electric uHI!ties have 
ongoing programs to encourage small 
power producHon and cogeneration. The 
Commission also recognizes that 
economic and regulatory circumstances 
vary from State to State and utillty to 
utilily.lt is within this context-In 
recognition of lhe work already begun 
and of the variety of local condition&­
that the Commission promulgates its 
regulalions requiring implementation of 
rules issued under section :no, 

Because of the Commission's desire 
not to create unnecessary burdens at the 
State level. these rules·provlde a 
procedure whereby a Stale regulatory 
authority or nonregulated electric utility 
may apply to the Commission for a 
waiver If it can demonstrate that 
compliance with certain requirements of 
Subpart C Is not necessary to encourage 
cogeneration or small power production 
and Is not otherwise required under 
section 210. 

Several commenters expressed their 
concern that State regulatory authorities 
would not be able adequately to 
implement the Commission''& rules, and 
therefore, recommended that the 
Commission Issue specific rulea which 
the Stale regulatory authorities would 
adopt wllhout change. The Commission 
does not fUld tllis proposal to be 
appropriate at thls time, and believes 
thai providing an opportunity for 
experimentation by the States Is more 
conducive to development of these 
difficult rate principles. 

Implementation 

Section 210(f) of PURPA requires thai 
within one year after the date that thla 
Commission prescribes its rules under 
11ubsection (eJ, and within one year of 
the date any of these rules is revised, 
each Stale regulatory authority and each 
nonregulated electric utility, after notice 
and opportunily for hearing, must 
implement the rules or revisions thereof. 
as the cue may be. 

The oblf8atlon to implement section 
210 rules is a continuing obligation 
wWoh begin11 within one year after 
promulgation of such rules. The 
requirement to implement may be 
fulfilled either (1) through the enaciment 
of lawa or regulation~J al the State level. 
(2} by appllcatlon on a case-by-caae 
basis by the State regulatory authority, 
or nonregulaled utility. of the rules 
adopted by the Commillaion, or (3} by 
any other action rea&onably designed to 
implement the Commission' II rules. 

Review and Enforcement 

Section 210(g) of PURPA provldea one 
of the means of obtaining judicial 
review of a proceeding conducted by a 
Stale regulatory authority or 
nonregulated utility for purposes of 
implementing !he Commission's rules 
under section 210. Under 11Ubseclian (g), 
review may be obta.ined pursuant to 
procedures oet forth in section 1Z3 of 
PURPA. Section 123{c)[1) contains 
provisions concerning judicial review 
and enforcement of determinations 
made by Slate regulalory authorities 
and nonregula ted utilities under Subtitle 
A. B. or C of Title I~ the appropriate 
State court. These provisions also apply· 
to review of any action taken to 
Implement the rules under section 210. 
This means that penoos can bring an 
action in Slate court to require the State 
regulatory authorities or nonregulated 
utilities to Implement these regulations. 

Sect!on 123(c)(2} of PURPA provides 
!hal persons seeking review of any 
determination made by a Federal 
agency may bring an action in the 
appropriate Federal court This 
distinction between Federal agencies 
and non-Federal agencies also applies to 
review of enforcement of the 
Implementation of the rules under 
section 210. 

Finally. the Commission believes that 
review and enforcement of 
implementation under section 2.10 of 
PURPA can consist not only of review 
and enforcement as to whether the Stale 
regulatory authority or nonregulated 
electric utility has conducted the initial 
Implementation properly-namely. put 
into effecl regulations implementing 
section 210 rule~ or procedures for that 
lrnplementation, after notice and an 
opportunity for a bearing. It can also 
consist of review and enforcement of the 
applicat!cm by a State regulatory 
authority or nonregulated electric utility, 
on a cue-by·case basis, or Its 
regulations or or any other provision lt 
may have adopted to Implement the 
Commission's rules under section 210. 

Section 210(h)(2J(A] of PURPA state& 
that the Commission may enforce the 
implementation of regula tiona under 
&ectlon 210(£). The Congresa hilll 
provided not only for prlvate causes of 
action In State courts to obtain judicial 
review and enforcement of the 
implementation or the Commlos!on's 
rules under section 210. but also 
provided that the Commh>alon may 
serve as a forum for review and 
enforcemenl of the implementation or 
this program. 

i 292A01 lmp!ementatlon by state 
regulatory authorities and nonregulated 
electric utilities 

Paragraph (a) of § 292.401 sets forth 
the obligation of each State regulatory 
authority to commence implementation 
of Subpart C within one year of the dale 
these rules take effect in complying 
with this paragraph the State r·egulalory 
authorities are required to provide for 
notice or and opportunity for public 
heating. As described In the summary of 
this subpart, such implementation may 
conllist of the adoption of the 
Commission's rules, a:n undertaking to 
resolve disputes between qualifying 
facilities and electric utilities arising 
under Subpart C, or any other action 
reasonably designed to implement 
Subpart C. 

This section does not cover one 
provision of Subpart C which Ia not 
required to be implemented by U1e State 
regulatory authority or nonregulated 
electric utility. This provision is 
~ 292.302 {Availability of electric utility 
system cost data), the Implementation of 
which is subject to § 292.402, discussed 
below. 

Subsection (b) sets forth the obligaton 
of each nonregulated electric utility to 
commence, after notice and opportunity 
for public hearing, implementation of 
Subpart C. The nonregulated electric 
utilities, being both the regulator and the 
utility subject to the regulation, may 
eatisfy the obligation to commence 
Implementation of Subpart C through 
issuance of regula !ions. an undertaking 
to comply with Subpart C. or any other 
action reasonably designed to 
implement that subpar!. 

Paragraph (c) sets forth a reporting 
requirement under which each State 
regulatory authority and nonregulaled 
electric utility is to file with the 
Commission, not later than one year 
after these rules take effect. a report 
describing the manner in which it is 
proceeding to implement Subpart C. 

Comments received regarding thia 
section indicated a concern that the 
obligation of a State regulatory authorily 
or nonregulated utility "to commence 
implementation • • • within one year 
• • ... did not provide any guidance ns 
to when lhe process must be completed. 
The Commission notes that the intention 
or this aection is thai the State 
regulatory authorities and nonregulated 
utili Ilea have one year in which to 
establish procedures and that at the end 
o! U1at year each State must be prepared 
lo entertain applications. The phrase 
"commence Implementation" is intended 
by the Commiulon lo connote that 
lmplementallon or these rules ls IJ 
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c:onUnui:ng pr"Ocen and that oversight 
will be onsolng. 

t 292.402 Implementation of reporting 
objectives. 

Tbe obligation !o comply with 
I 292.302lll Imposed directJy on electric 
utilities. Thl11 is different £rom the rest of 
Subpart C whe~ lhe obligation to act is 
lmpm11:1d on the State regulatory 
authority or the noruegulated elec!rlc 
u!UHy in itl role as regulator. The 
Commission: i!J exercising Its authority 
under aection 133 of PURPA and ot.her 
lawl!l within the Cornm.inion's authority 
to this reportinr. , 

Any elee!rlc: utility wbkh ialltt lo 
comply with the requiram!llllll of 
I 29Z.302(b) is mbject to:tha same 
penalties as It might receive u a result 
of a failure to comply with the 
requl.remenl• of the C1>nurusoion'lll 
regulatlonll lssued under 11ectloo 133 of 
PURPA As stated eartier in tbia 
preamble, the data by I Z'9Z.302 
will form the basis from which !he rates 
for purcbusell will be detive<b f 292.302 
is thus a critical elemllnt in this program. 
The Com:miaalon beLieves that. with 
rogard to utl!lilea subject to section 133 
of PURPA, tbe Commission may 
exercise Its authority under section 133 
!o require the data by 
§ 2~Z.302{b} on the ba!h that the 
Commission flnds such Information 
necessary to allow determlnatlm\ of the 
cos!J usoclated with providins electric 
services. Wilh regard to utilities nol 
subject to section 133, lf they (aillo 
provioe the data called for In 
I 2.92.302(cj, the Commisslon may 

its production under the Federal 
Power Act and other statutes which 
provide the Commission with authority 
to requ.!re of such data, 

i 292.4(13 Waivers. 

Paragraph (a] provides tor a 
procedure by which State regulatory 
authority or electric utility 
may apply for a from the 
application o£ any or the requirements of 
Subpart C other than ~ 292.302. (Section 
292.302(d) hu been revised to permit a 
Stale regulatory autburHy or 
nonregulated utility to adopt a subs mute 
method for tbe provision of system cost 
data Without prior Commission 
approvaL) 

Paragraph (b) provides that the 
Commission will gran! such a waiver 
only If the applicant can show that 
compliance with any of !.he 
requirements Is nol necessary to 
encourage cogeneration or amall power 
production and Is not othervd.se required 
under section Zl.O of PlJRPA. 

This section !!1. included in recogn!llon 
of the need fal' the Commission to afford 

flexlbi!Hy lo the States and 
nonregulated utll!Ues to lmplemenl the 
Commlnion'e nllos under ~Jec!lon :!10. 

Several commentll auggested that the 
Comm!aslon set forth procedure!! for 
conslderi.n.g applications for waiverr 
which would a.llow formal 
by qualifying factlitiea in a public 
hearins. The Commiaslon notes thai 
Interested partieD would be given an 
opportunity lo be beard in 11.ny 
proceedlng it conducl.l\ to determine 
whether or not a waiver should be 
granted. 

Subptt1 F-Exemptkm of Qua.llfylng 
Small Power Production and: 
Cogeneration Fsellltln From CertJIIIn 
F~eral and State Laws and 
Regulatlont 

§ 292.8{}1 Exemption of qualifying 
facilities from the fl'ederol Powe.r Act. 

Section 210{e) of PURPA ~ttatn that 
the Commission nhall prescribe rules 
under which qualifying facilillell are 
exempt, In part. from the Federal Power 
Act. from the Public Ut!Hty Holding 
Company Act of Ul35, from the Stlllle 
laws and regulations respecting the 
rates. or respecting the financial or 
organization regulation, of electric 
utilities, or from any comolnatlon of the 
foregoing, lf the Commission detennlnes 
11uch exemption ill necessary to 
encourage cogeneration and small 
power production, As noted tn the Staff 
Discussion Paper, the Congress intended 
the Commission lo make liberal use o£ 
Its exemption authority in order lo 
remove the disincen!lve of 
regulation. The Commission 
that broad exemption is appropriate. 

Section ZJO(e){l) of PURPA provido 
thai the Commission Is not authorized to 
exempt small power production 
facilitieu of 3{) to 1:10 megawatt capacity 
from these laws. An ex;cept!on Is made 
for small power production !acUitle& 
using biomass as a primary 
source. Such faci!JUM between and 
1:10 megawa!ls may be ex;emp!ed from 
the Public UU11ty Holding Company Act 
of 1935 and from Stale laws and 
regulattonll but may nol be e.xempted 
from the Federal Power Ac!. The 
Comm.isslon will eulabllsh procedures 
for the determtnallon or rates for these 
facilities In a separate proceeding. 

Paragraph (a) sela forth those 
facilities which are eligible for 

,,..,,,.,,;,,.., Paragraph (b) provides that 
described ln paragraph (a) 

shall be exempted from all bul certain 
specified aec:tions of the Fedt~ral Powllr 
Act. 

Section 21Cl(el(3](C} of PURPA 
provides that no qualifying facility may 
be exempted from any license or penn!! 

requirement under Part J or the Federal 
Power A.cl Accordingly, no qualifying 
facilities wiU be exempt from Pa.11 I of 
the Federal Power Act. The Commialllon 
recently issued simplified procedures for 
obtaining water power llcenllell for 
hydroelectric projects of LS megawatts 
or lea11, and haa Issued proposed 
regulations to expedite licensing of 
exilltlng facililiee.n 

The Commisalon believes 
cogenemUon and small power 
production facilities could be the subject 
of an order under section WZ(c] of the 
Federal Power Act requiring them to 
provid.t~ energy IJ !he Economic 
Regulatory Administration determines 
that an emergency situation exists. 
Bec<nJse application of thls lleclion Is 
limited lo emergency situal!o!Ul and ia 
not affected by the fact that a facility 
attalrul qualifying status or engages in 
interchanges with en elecl:rlc ulllHy, the 
Commission notes ilia! qualllying 
facilities will nor be exempted from 
section 202(c) of the Act. 

Furthermore, in response to comment. 
!he Commission has revised this 
paragraph to thai qualifying 
facilities are no! exempt from sectioM 
210, 211, and 212 of the Federal Power 
Act, as required section Z10(eJ[3}!B) 
of PURPA" 

Sections 203, 204, 205. zoo. zoa, 301, 
302, and 304 of the Federal Power Act 
r·eflec! traditional rate regulation or 
regu!allon of securities of public utilities. 
Tile Commission has determined that 
qualifying facilities shall be exempted 
from these sections of the Federal Power 
Act. 

Section 305(c) of the Act imposet~ 
cel1ain reporting requirements on 
lnlerlocking directorates. Tiu:! 
Comznluion believes that 
who otherwise ls !a a 
repol1 regarding interloeking positions 
should not be exempted from such 
requirement because he or she is also ll 
director or officer of a qualifying facility. 

Finally. the enforcement p'rovision& of 
Part III of the Federal Power Acl will 
continue !o apply with respect to the 
sectlon11 oi the Federal Power Act !nnn 
which qualif)'ing facilities !lre nol 
exempt. 

§ 2lJ2J502 Exemption ol quali!J·ins 
facili!les from the Pvblir: Ulility Holding 
Compan}' Act and certain State law and 
regulation. 

Under S~ectioo 210(e) of PURPA th<t 
Commission can exempt qualifying 
facillt!es from regulation under the 

"Sn ONlel No. H. S•mplifi•d l'rll>U!dlll'ff !or 
Cer!atn Water Pow"< L>umses. Dnd.et 
luued s~ptembet 5. HJ78, and f\m1<HCauan 

Ucen" f.;>; Mnjot n<J'I•c<s-•,~ 
No, RM7t}..J:tl, 44fR 
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Public Utility Holding Company Act of 
1935 and Stale law~ nnd regulationN 
c.oncem!ng rules or fUJandal 
organization. Only 
raclll!les and small power production 
fudli!les or 30 or less may be 
exempted from of these laws. w\!h 
ihe ~xcep!ion that any qualifying 'rna II 
power production facility [i.e .. up to l:lO 
megawaHs)using biomass as a pr·imary 

11ource can be e>:emp!ed from 
these 

The Commission has determined thai 
where e qualifying ls subjected 
to more stringent !.han other 
companies solely bj' reason of the fact 
thalli is engaged in the production of 
eleotr!c energy, these more stringent 
requirements should be eased through 

oi facilities. By 
any racility !Tom 

the an utility 
company" under section 2(al(3) o! the 
Public Utility Company Acl of 
1935, such facilllies would be removed 
fr·om Public Utility Holding Company 
Acl regulation which is applied 
exclusively to electric utility 

by exc:!uding qualifying 
lhls definition, parent 

or qualifyl.ng !acilf!ies would 
not subject to addlfional regulallon 
as a result of electric production by !.heir 
110 bBidiaries. The Commission thereJore 
believes that in order lo encourage 
cogeneration and small power 
production it is necessary to 
cog:enera lor.s and lim all power 
from all of the provisioru; of the 

Holding Company Act of 19J5 
lo elec1ric utilities. 

Accordingly. paragraph (b) states thai 
no quallfying facility ahall be considered 
lobe an "electric utility company", as 
defined in section Z(a](3) of the Public 

Holding Company Acl of 1935, Hi 
79b(a)(3). 

210(e) or PURPA Slates tha! 
qualiFying facill!ies which may be 
exempted from the Public Utility 
Holding Company Act may also be 
exempted from Stt~te laws and 
regulations respecting the rates or 
financial organl:r.e!lon of elechic 
utilities. 

Tiu: Commission hu decided to 
provl.de a broad exemption from State 
law~ and regulation~ which would 
confilc.t with the State's lmplementa1ion 
of the Com.mi.sslon's niles under section 
210. 

The Commission believes !.hal such 
broad eX!!mplion is neceliilllry to 
encourage or lima II power 
production. •ubparagraph 
{c)(l) provides that any cruali!ying 
facility shall be exempt frorn Stale laws 
and regulations Nlt>pectlng rates of 
electric utilities, and from financial and 

orga nits tiona! regula lion of electric 
utilities. Several commenters noted that 
this section might be interpreted u 

qualifying facilities from 
stale or tegula!ions implemenllng 
the Commiaslon'n rules. under secllcm 
2Hl{f) of PURPA. In order to clarify that 
qualifying iacililies are not 1o be exempt 
from these rules, the Commission bas 
added subparagraph fc)(Z) prohibiting 
anj' exemption!l from Slate laws and 

promulgated pursuant to 
C of these rules. 
corruuentel"''l indicated thai 

be inlerpreled u 
prohibiting a from reviewing 
contracts for purcha&es. 'J'hese 
commenter6 ~!a led that, as a part of a 
State's regulation of electric utilities, a 
State regulatory authority needJJ !o be 
able to review ctmtracla entered into by 
electric It 

These 
provided by rulas, are not 
intended to dlves! a State regulatory 
agency of lUI authority under Stale law 
to review contrncta for purchases as 

of Hs regulation of electric utili lies. 
authority continue to be 

exercised if wHh the terms, 
and under sections 210 

and 201 of snd thia 
Commission's implementing regulations. 
If the au Uwrl!y or Ita exercise is in 
connie! with these secUons of PURPA or 
the Commlsl!lon's regulations 
thereunder, the State must 
Federal The 
does not 
to a!lempt to more precise 
guidelines !111m these. Accordingly, 
Stales which have questions in Ull& 
regard should lleek an interpretive ruling 
fJ·om !.he Commlsslo::m's General CounseL 

Subparagrllph (cJ(:J) provides thBI. 
upon request of a Slate regulatory 
au!hority or nonregulated electric u!lll!y. 
the Commission limit the 
applicability of the eXemption 
hom the Slate laws. This provision is 
intended lo add flexibility to the 
exemption. 

The CommJsslcm perceives that there 
be instances in which a quaHfyln)ol 

would wish !o have an 
Interpretation of whetl'ter or no!!! is 
subject to a particular State law in ordf•t 
to remove any uncertainty, Under 
subparagraph {c)(4), the Commission 
may determine whether e qualifying 
facility Is exempt from a particular Stale 
law or regulation. 

(f'ubtlc Utility Pol!ciea Act ol 
1978. 16 U,S C. I et seq .. 
and Env!rnnmenllll Coordinll!ion 
U.S. C. I 791 el F'ederal Power Act. !18 

an\cnded. 16 0 792 et 1eq .. Department 
ol Energy Organizalhm Act, 11.2 U.S.C. §.7101 
el seq .. E.O. 12(.1()9, o$2 fold. Reg. 46207) 

Rulell and 

IV. Effective Date 

The regula Hone promulgated in thih 
order are effective March 2.0. 1980. 

In oonmlderation of the foregoing, !.he 
Commission amends Part 29Z of Chapter 
l, Tille 18, of Federal Regulations, 
as set forth effective March 20, 
1980. By the Commission. 
l<ennelb f. Ph.unb, 
Secretary. 

(1} Subchapter I< is amended in the 
~able of contents and in the lex.! oi lhe 

by deleting the title for Pa.rt 
and subslilutlng the following in lieu 

thereof; 

Part 292-Regulalion& Under S!lctlons 201 
and 210 of the Publlc Utility Regulutor;y 
Policies Act o! 1978 W!th Regard to Small 
Power Production and Cogeneta lion, 

[2) Kis further amt'nded 
in the table conlents to Pari 292 and 
ln the texl of the regulations by 
reserving Subpart B and by addlng new 
Subparts A. C, D. and F to read as 
follows: 

PART 29:2-REGULATIONS UNDER 
SECTIONS 201 AND 210 OF THE 
PUBLIC UTILITY REGULATORY 
POLICIES ACT Of 197!1 WITH REGARO 
TO SMAL.I. POWER PRODUCTION AND 
COGENERATION. 

Sec. 
2ll2.101 !Jeflnltioru. 

Subpart 8-!Rne~rveal 

Subpan C-Arrlllngememt• Between Electr~ 
Ullllt!~s and Qualifying CoQjfUWIIIMI!ld 
Stnall Powlilr Production flllelllun Under 
Section 210 of thG Public Utility Fl~Ctgullltory 
Pollclet Act of 11l78 

292..301 
of Electric Ulll!ty 

Co8t Data. 
Electric U!illty Obligations !Jm:kr 

This Subpar!. 
292.3D4 Rlllf'S for Purchases. 
292.305 Rate& for Sales. 
292.300 lnlet't;oruH1ction Costs. 
292..307 System Emergenciea. 
2.92.308 Standards for Operating Rehabillfy. 

Subpar! D-lmpltm~tnl.a~Joo 

by Stale 
"''"'u"un and Nonregulated 

292.402 Implementation of Certam 
Reporting Requirements. 

Z92.403 Walvan, 

Subpart F-Enmptlon ol Ounllfy!ng Sm~~fl 
Power Production Fac¥H!l•t and 
Cogener11llon f'licfl!tl•• From C~trtaln 
ftd..eral ana 8t.11U1 UIWII llmd fllii'Qullllth:m• 

:l92.&n Exemption of Qualifying fticlli!les 
frum the Federsl Power Act. 

292.602 Exemption of QuaHfy!ng F'llcllitiem 
From thl! Public Utillly Holding Company 
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Act and Certain State Law and 
Regula tlot\, 

Authority; Thls part iuued under the Public 
Ulility Regulatory Policies Act of 1971!, 113 
U.S.C. I 2001 ei seq .. Energy Supply and 
Environmental Coordination Act, 15 U.S.C. 
§ 791 el seq., Federal Power Act, 16 U.S.C. 
§ 792 et seq .. Department of Energy 
Organization Act, 42 U.S.C. 17101 el seq., 
E.O. 12009, 42 FR 46267. 

Subpart A-General Provision• 

§292. 101 D•flnltlone. 

(a) General rule. Terms defined In the 
Publ!c Utility Regulatory Policies Act of 
1976 (PURPA) shall have the same 
meaning for purposell of this par! as they 
have under PURPA, unleall further 
defined in thill part. 

{b) The following 
definitions apply for purposes of this 
part. 

(1) "Qualifying facility" means a 
cogeneration facility or a small power 
production facility which is a qualifying 
faci!Hy under Subpart H of this part of 
the Commission's regulations. 

[2) "Purchase" means the purchase of 
electric energy or capacity or both from 
a qualifying facility by an electric utility. 

(3} "Sale" means the sale of electric 
energy or capacHy or both by an electric 
utility to a qualifying 

(4) "Systen1 emergency" means a 
condition on a utility's system which is 
likely to result in imminent significant 
disruption of service to customers or is 
Imminently likely to endanger life or 
property. 

(5) "Rate" means any price, rate. 
charge, or classification rnade, 
demanded, observed or received w!lh 
respect to the aale or purchase of 
electric energy or capacity, or any rule, 
regulation, or practice respecting any 
such rate. charge, or classification, and 
any contract 'pertaining to the sale or 
purchase of electric energy or capacity. 

(6) "Avoided costs" means the 
incremental coats to an electric utility of 
electric energy or capacity or both 
which, but for the purchase from tl1e 
qualifying facility or qualifying facilities, 
such utility would generate Itself or 
purchase from another sourca. 

{7} "Interconnection costs'' means the 
reasonable costs of connection. 
awilching, metering. !ransmlas!on, 
distribution, safety provisions and 
administrative costs Incurred by tho 
electric utility directly related to the 
lnstallaHon and maintenance of the 
physical facilities neceuary to permit 
interconnected operations with a 
qualifying !acllity, to the extent auch 
coal$ are in excess of the corresponding 
costs which the electric utility would 
bava Incurred if it had not engaged In 
interconnected operations, but Instead 

generated an equivalent amount of 
electric energy itself or purchased an 
equivalent amount of electric energy or 
capacity from other sources. 
Interconnection costs do not include any 
costs included in the calculation of 
avoided costs. 

(8) power'' means 
electric energy or capacity supplied by 
an electric utility. regularly used by a 
qualifying facility in addition to that 
which the facility generates itself. 

(9) "Back-up power" meanll electric 
energy or capacity supplied by an 
electric utility to 
ordinarily by a own 
generation equipment during an 
unscheduled outage of lhe facility. 

(10) ''Interruptible power" means 
electric energy or capacity supplied by 
an electric utility subject to interruption 
by the electric utility tmder specined 
conditions. 

(11) "Maintenance power" means 
electric energy or capacity supplied by 
an electric utility during scheduled 
outages of the qualifying facility. 

Subpart B-[Reservedl 

Subpart C-Arrangement.s Betwnn 
Electric Ut!lllies and Qualifying 
Cogeneration and Small Power 
Productlon Fac!lltles Under Section 
210 of the Public Utility Regulatory 
Policies Act of 1978 

§ 2'92.301 Scope. 

(a) Applicability. This .subpart applies 
lo the regulation of sales and purchases 
between quallfying facilities and electric 
utilities. 

(b) Negotiated rates or terms. Nothing 
in this subpart: 

('I) !:.lmits tbe authority of any electric 
utility or any qualifying facility lo agree 
to a rate for any purchase, or terms or 
conditions relating to any purchase, 
which differ from the rate or terms or 
conditions which would otherwise be 
required by this subpart; or 

(2) Affects the validity of any contract 
entered into between a qualifying 
facility a.nd an electric utility for any 
purchase. 

§ 292.302 Availability ol electric: utility 
ay11tem coal data. 

(a) Applicability. (1) Except as 
provided in paragraph (a}(Z) of this: 
section, paragraph (b) applies to each 
electric utility, in any calendar year, if 
the total sales of electric energy by such 
utility for purposes other than rell!l.le 
exceeded 500 million kilowatt-hours 
during any calendar year beginning after 
December 31, 1975, and before the 
immediately preceding calendar year. 

(2) Each utility having total sales of 
electric energy for purpose& other than 

resale of less than one billion kilowatt· 
hours during any calendar year 
beginning after December 31, 1975, and 
before the immediately preceding year, 
shall not be subject to the provisions of 
this section until May 31, 1982. 

(bj General rule. To make available 
data from which avoided costs may be 
derived, not later than November l, 
1980, May 31, 1982, and not less often 
than two years thereafter, each 

electric uHlity described in 
paragraph (a) of this section shall 
provide to its State regulatory authority, 
and shall maintain for public inspection. 
and each nonregulated electric utility 
described ln paragraph (a) of this 
section shall maintain for public 
inspection, the following data: 

(1) The estimated avoided cost on the 
electric utility's sylllem, solely-with 
respect to the energy component. for 
various levels or purchases from 
qualifying facilities. Such levels of 
purchases shall be stated In blocks of 
not more than 100 megawatts for 
systems with peak demand of 1000 
megawatts or more, and in blocks 
equivalent to not more than 10 percent 
of the system peak demand for systems 
of less than 1000 megawatts. The 
avoided costs shall be slated on a cenls 
per kilowatt-hour basis, dudng daily and 
seasonal peak and off-peak periods, by 
year. for the current calendar year and 
each of the next 5 years; 

[2) The electric utility's plan for the 
addition of capacity by amount and 
type, for purchases of firm energy and 
capacity, and for capacity retirements 
for each year during the succeeding 10 
years; and 

(3) The estimated capacity costs at 
completion of the planned capacity 
additions and planned capacity firm 
purchases, on the basis of dollars per 
kilowatt, and the associated energy 
costs of each unit, expressed In cents 
per ki!owall hour. These coals shall be 
expressed in terms of individual 
genenlting units and of individual 
planned firm purchases. 

(c) Specla! role for small electric 
utilities. 

(1) Each electric ut!llty (other than any 
electric utility to whic.h paragraph (bj of 
this section applies) shall, upon request: 

(I} Provide comparable data to that 
required under paragraph (b) of this 
section to enable qualifying facilities to 
ea\lmate the electric utility's avoided 
costs for periods described ln paragraph 
(b) of this section; or 

(ii} With regard to an electric utility 
which Ia legally obligated to obtain all 
Its requirements for electric energy and 
capacity from another electric utility, 
provide the data of its supplying utility 
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and the rates al which lt currently 
such energy and capaclly. 

(Z) If any such eleotric utility fails to 
provide such information on request, the 
qualifying facility ooay apply to the State 
regulatory authority (which has 
raternt~klng authority over the electric 
utility) or the Commission fonm order 
requiring that the information be 
provided. 

(d) Substitution alternative method. 
(1) Aflt!r in !he area ~erved 
by the electric utility, and after 

for publk comment. any 
aulhori!~· fllf!}' require 

{with respect to an:,•. electric utility over 
which it has rat;;making authority), or 
any non-regulated t>lectr!c utlllly may 

data different than those which 
are otherwise required by thL\l section if 
H determines that avoided cosh can be 
d1~rived from such data, 

An~ State regula lory authority 
to electric over 

or 
utility such 

difrerenl data shall 
Cmnmission within 30 
:;11ch determrnarion. 

{e) Stale Ret·iew. (l] Any data 
&llblllilled by an electric utility under 
this sPclion shall be subject to review by 
the St~te authorily has 

over such 

§ 2!12.303 Electric utlllty obllga tlons under 
thli oubt~art. 

(<!) Obligation ro from 
qualifying {aci!ilif's. Each electric utility 
shall purchase, in accordance with 
§ 292.304, any energy and cdpacl!y 
which is made available from a 

((J Sell l0 £111!'1/HIIfr·lv 

electric t~ell 
qualifying facillty, In accordance 

with 292.305. any energy and capacity 
requested by the qual\fying facility, 

{c) Ob!igalionlo inl&rconnecl. (l) 
Subjeelto paragraph (c)(2) of this 
sectlon, any electric utility shall make 
11uch lnterconnectlons with any 

as may be 
purchases or sales 

The obligalion !o 
any interconnection costs 
determined in accordance with 
t 292.300. 

(2) No electric utility is requited to 
interconnocl wtth any qualifying facility 
if, solely by reason of putchasea or sales 

Each electric 
in parallel 

provided thai 
racillfy complies with any 

standards established in 
with § 292.300. 

§ 292.304 Ralea for purchaaE!11. 

(a) Rat&s for purchcums. (1} Rates for 
purchases shall: 

(l) Be just and rt~nonable to the 
electric consumet of the electric utlllty 
and in the interest; and 

(H} l\'ot 
and small power 

facilities. 
ln thls subpart 

any electric !0 pay more 
avoided costs fDl' purchHBes. 

(b) Relationslllp to a~'Oided casts. {1) 
For purposes of this paragrHph, "new 
c!lpacily" means any purch1ue from 
capacity or a qualifying fnci.lity, 
construction of which was commenced 
on nr after November 9, 1978. 

(2) Subject to paragraph {b)(3l of this 
section, a rate for purchases Balisfies the 

of of this 
section if the equlllll avoided 
costs determined aflet consideration of 
the factors eel fOrth !n paragraph (e) of 
thls section 

(3) A rate for purcilllSIH! (other than 
from new capacity) may be less than the 
avoided cost if the Stale r-egulatory 
authority (with resprmt to any electric 
utility over which it has 

or the 

utllity u"''"'' '"'"'"" 
consistent with 
section. and la encowage 
cogenera11on and li!IIH>ll power 
production. 

[4) Rates for pu.rchasell from new 
capacity shall be In accordance with 
paragraph (b)[Z) of this section. 

Rules and 

of whether the electric utHlry 
such pwchasea is 

sfmullaneously making sales to the 
qualif~ting facility. 

{5) In the case in which the rates for 
purchases are based upon estimates of 
avoided costs over the specific term of 
the con\racl or otl1er legally enforceable 

the rates for such 
do not violate \his if rnte11 · 
for sud1 from avoided 
costs at time of delivery. 

(c) Standard rates Ill 
There shail be into (with 

to electric utility) standard 
for puruhases from quallfylng 

wHh a design capacity of 100 
kllowntts or less, 

There may b!l put into effect 
rates for purchases from 
fadll!ies with a deslgn 

of more than 100 kilowat!s. 
standard rates for 

this 
Shall with 

and (e) of this: section: 
May differentiate among 

facilities using various 
on the basis of the 

of the d1fferent 
technologies. 

(d) Purchases "as available'' or 
Ia a legally enforceable 

Each qualifying shull 
have the optJoo either: 

Tn 

for such purchases, 
case the rates for such purchases 
be based on th!? purchasing utility's 
avoided costs calculated at the time af 
delivery; or 

(Z] To provide energy or capacity 
pursuant to a legally enforceable 
obllgat!cm for !he delivery of energy or 

over a specified term, in which 
rates for such purchases 

of the qualliying 
to the beginnlng of 
be based on either: 

The costs calculated at !hi! 
1 in1e of delivery; or 

(li) The avoided coals calculated at 
!he time the ob!lgatlon ia incurred. 

(e) Factors affecting rates for 
purchases, ln determining avoided costs, 
1he following facto~'& shall, to the ex tent 
practicable, be taken into account: 

(l) The data ptovided pwsuant to 
'.:m2.30Z(b), (c), or {d). including State 
review of any such data: 

(2) The avallabihty of 
energy from a qualifylng 
the daily a.nd seasonal 

!nci!Jding: 
Ill . ability oi the utility to dispatch 

the qualifying facility: 
(II) The expected or demonstrated 

reliability of the qualifying facility: 
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(iiiJ The tetm!l or any contract Ot other 
legally enforceable obligation, Including 
the duration of the Obligation, 
terminatkm notice requirement and 
llanctlons for non-compliance: 

(lv) The extent to which scheduled 
outages of the qualifying facility can be 
usefully coordinated with scheduled 
outages of the utility' a facUlties; 

(v) The usefulness of energy and 
capacity supplied from a qualifying 
facility during !lyslem emergenc!etl, 
Including Its ability to lleparate llii load 
from lta generation; 

(vi) The Individual and aggregate 
value of energy and capacity from 
qualifying facUlties on the electric 
utility's system; and 

(vii) The smaller capacity Incrementa 
and the shorter lead Hmea available 
with additions of capacity from 
qualifying facilities: and 

(3) The relationship of the availability 
of energy or capacity from the qualifying 
facility as derived In paragraph {e)(Zl of 
thla section. to the ability of the electJ·ic 
utility to avoid costs. including the 
deferral of capacity additions and the 
reductiott of fossil fuel uae; and 

(4) The costa or savings resulting from 
variations In line losses from those that 
would have existed in the absence or 
purchases from a qualifying facility, if 
the purchasing electric utility generated 
an equivalent amount of energy itself or 
purchased an equivalent amount of 
electric energy or capacity. 

(0 Periods during which purchases 
not required. 

(1) Any electric utility which gives 
notice pursuant to paragraph (f)(2) or 
this section will not be required to 
purchase electric energy or capacity 
during any period during which, due lo 
operational circumstances, purchases 
from qualifying facilities will result in 
costs greater than those which the utility 
would incur if it did not make such 
purchases, but instead generated an 
equivalent amount of energy itself, 

(2) Any electric utility seeking to 
Invoke paragraph [f)(1) of this section 
must nolify, in accordance wlth 
applicable State law or regulation, each 
affected qualifying facility In time for 
the qualifying facility to cease the 
delivery of energy or capacity to the 
electric utility. 

(3) Any electric utility which fails to 
comply with the prov!aiomJ of paragraph 
(f)[2) of this section will be required to 
pay the same rate for such purchase of 
anergy or capacity as would be required 
bad the period described In paragraph 
(f)(1} of this section not occurred. 

(4) A dalm by an electric utility that 
such a period hu occurred or will occur 
:Ia. Jubject to such veriflc.at!on by its 
State regulatory authority as the State 

regulatory authority determines 
necessary or appropriate, either before 
or after the occurrence. 

I 292..305 Rat•• for ule$. 
(a) G-eMral rules, (1} Rates for aales: 
(i) Shall be just and reasonable and in 

the public interest: and 
(ii) Shall not discriminate aga!nat any 

qualifying facility in comparison to rates 
for aalea to other customers served by 
the electric utility. 

(2} Rates for aale.'l which are based on 
accurate data and consistent 
systemwide costing orlnciples shall not 
be considered to discriminate against 
any qualifying: facility to the extent that 
such rates apply to the utility's other 
customers with similar load or other 
cost.telated characteristics. 

(b) Additional Services to be Provided 
to Qualifying Facilities. (1) Upon 
request of a qualifying facill ty. each 
electric utility shall provide: 

(!) Supplementary power; 
(ii) Back-up power; 
(Hi) Maintenance power; and 
(lv) Interruptible power. 
l2) The State regulatory authority 

(with respect lo any electric utility over 
which it haa ratemaking authority) and 
the Commission (with respect to any 
nonregulated electric utllity) may waive 
any requirement of paragraph (b)(l) of 
this section if, after notice in the area 
served by lhe el.ectric utility and after 
opportunity for public comment. the 
electric utility demonstrates and the 
Slate regulatory authority or the 
Commission, as the case may be. finds 
that compliance with such requirement 
wiH: 

(i) Impair the electric utility's ability 
to render adequate service to its 
customers; or 

(il) Place an undue burden on the 
electric utility, 

(c) Rates for sales of back· up and 
maintenance power. The rate for a ales 
of back-up power or maintenance 
power: 

(1) shall not be based upon an 
assumption (unless suppQr!ed by factual 
data) that forced outa.ges or other 
reductions in electric output by all 
qualifying facilities on an l!lectric 
utility's system will occur 
simultaneously, or during the aystem 
peak, or both; and 

(2) shall lake into account U!e extent 
to which scheduled outages of the 
qualifying facillties can be usefully 
coordinated with acheduled outage& of 
the utility's facilities. 

§ 292.308 lnt~reoon~on <:ott.. 

(a) Obligation to pay. Each qualifying 
facility shall be obligated to pay any 
lnter..:;onnection costa which the Stata 

regulatory authority (with respect to any 
electric utility over which it has 
ratemaking authority) or nonregu!ated 
electric utility may assess against the 
qualifying facility on a 
nondiscrimjnatory bas.la with respect to 
other customers with similar load 
characteristics. 

(b) Reimbursement of interconnection 
costs. Bach State regulatory authority 
(with respect to any electric utility over 
which it has ratemaking authority) anc 
nonregulated utility shall determine the 
manner for payments of lnterconnecllon 
coats, which may include reimbursement 
over 11 reasonable period of time. 

§ 292.307 Syeh•m flm•~rgenele~J. 

(a} Qualifying facility obligation to 
provide power during system 
emergencies. A qualifying facility shall 
be required to provide energy or 
capacity to an electric utility during a 
system emergency only to the extent: 

(1) Provided by agreement between 
such qualifying facility and electric 
utility: or 

(2) Ordered under section Z02(c) of the 
Federal Power Act. 

(b} Discontmuance of purchases and 
soles during system emergencies. During 
any system emet·gency. an electric utiHly 
may discontinue: 

(1) Purchases from a qualifying [acility 
I! such purchases would contrtbute to 
such emergency: and 

(2) Sales to a qualifying facility, 
provided that such discontinuance is on 
a nondiscriminatory basis. 

§ :lt2.30tl S!anda.rds lor operating 
f4!llllllblllty, 

Any State reglllatory authorily [with 
respect to any electric utility over wha:h 
it has ralemaklng authority) or 
nonregulated electric u!ility m£Jy 
establish reasonable standards to 
ensure system safety and reliability of 
Interconnected opera lions. Such 
standards may be l'ecommended by any 
electric utility, any qualifying facility. or 
any other person. if any Stale regulatory 
authority (with respec.t to any electric 
utility over whic~ it has ra\ernaking 
authority) or nonregulated ele::tric utility 
establishes such standards. It shall 
l!pecify the need for such standards on 
the basis of system safety and 
rellabilHy. 

Subpart 0-lmplementatlon 

~ H:Uof lmpktmentaUon by Slatt~ 
revulotory authorities and nonregu!ated 
~utllltlu. 

(a} State regulatory authorities. Not 
later than one year after these rules take 
effect, each Sta!e regulatory authority 
shall, after notice and an opportunity for 
public hear!ng, commence 
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1mplemental!on of Subpart C [other than 
§ 292.302 thereof). Such Implementation 
m B)' consist of I h.-: issuance of 
regula lions, an to resolve 
disputes between qualifying facilities 
and electric utilities arising under 
Subpart C, or any other action 

to such 
§ 292.302 thereof). 

(b) electric uliliUes. Not 
later than ono year after these rules take 
effect. each nonreaulated electric utjlity 
shall, after notice and EUJ for 

commence, 
of Subpar! C (other than 

§ 292.302 thereon. Such implemenlation 
may consist o( the issuance of 
regulations, an undertaking to comply 
with Subpart C. or any other action 
J·et~sonably to lmplemenl such 

[other § 292.302 thereon. 
requirement, Not later 

after these mles take 
Stale rcgulalory authority 

electric utlll!y shall !'lie 
with the a report describing 
the manner in which it will implement 

C (other than§ 292.302 thereof). 

§ 292.402 Implementation of Cl'irt&ln 
reporting requlretrnents. 

electric which f1dls to 
wllh the requirements of 

§ shall be subject to the same 
penalties to which it may be subjected 
for failure lo comply with the 
requirements of the Commission's 

tuued under section 133 of 

§ 292AOJ WD!ven.. 

[a) State regulatory authority and 
nonreguloted electric utility waivers. 

State authority (with 
electric ulilfly over which 

It has authorlt)•J or 
nonreguluted electric utility may, after 
public notice in the area served by the 
electric apply for a waiver from 
the of any of lhrr 

of Subpart C (other than 
§ 292.302 thereof). 

(b) Commission action, The 
Commission will grant such a wavier 
only if an under paragraph (a) 
or this demonstrate~ that 

wlt!J any of !he 
requirements or Subpar! Cis not 
necessary to encourage cogeneration 
and small power production and is not 
otherwise required under section 210 of 
PURPA. 

Subpart F-Exemptlon of Qualltylng 
Small Power Production Facll!ll!!tr. and 
Cogeneration Facllitleca from Certain 
Federal and State Laws &nd 
Regul.atlorul 

§ 19iU)01 Enmpllon lo quMifylng 
flllcHI!!n from ~~• hderil Power Act 

(a) Applicabilfly. This sechan 
to: 

(1) qualifying facillties: 
and 

(2) qualifying small power production 
facilities whlch have a power 

capBdty which does not 
exceed 30 megawerts. 

(b) General rule. Any qualifying 
facility deseribed ln paragraph [a) shall 
be exempt from all sections of ihe 
Federal Power Act, except; 

(1) Sections 1-30; 
(Z) Seclions 202(c), 210. 211. and 212; 

(3) Sections 305[c); and 
(4) Any necessary enforcement 

provision of Part l!l with regard Ia lhe 
sections listed in paragraphs (b) (1), (Z) 
and (3) of thls section. 

§ Z92.602 Exemp!Jon to qualifying 
flllolllth!'!l from the Public Utility Holding 
Company Act 111nd cortaln St;wto~~ l11w and 
regulation. 

(a} 
to any qualifying described in 
§ 29Z.OOl(a). and to any qualifying small 
power production facility wllh a power 
production capacity over 30 megawatts 
if such facility produces electric energy 

by the use of biomass as a 
primary energy source. 

(b) Exemption the Public Uli/ity 
Holding Company Act of 1935. A 
qualifying faclHty described in 
paragraph (a) shall not be considered to 
be an "electric utility company" as 
defined in section 2(a)(3) of the Public 
llHlily Holding Company Act of 1935, 15 
U.S.C. 79b(a][3). 

(c) Exemption from certain S/ote law 
and regulation. 

(1) Any qualifying raclll!y shall be 
exempted (except as prtJvlded in 
paragraph [c)(Z)) of this section from 
State law or regulation respecting: 

(i) The rates of electric ulili tles; and 
(ii) The financial and organizational 

reaulation of elec:lric lllilities. 
(2l A qualifying facility may nat be 

t>xempted from Slate law and regulation 
Implementing Subpart C. 

(3) Upon request of a Stale regulatory 
authority or nonregulated electric ulil!ly. 
the Commissiun may consider a 
limitation onlhe e>:empliol'la in 
subparagraph (1), 

!4) Upon request of any person, the 
Commission may determine whether a 

qualifying fac!lfly !11 exempt from a 
partlc:ular State law or regula lion. 
jPJI!Jox.. f!()-5'l1Jf'tJ.4 ~-~.tc~ Ullj 

llll.UOO ()01)£ ~ 

9, 1980 

18 CFR Part 292 

[tl;;:H,;ket Ho. RM79-S5J 

Rates and Exempl!ons tor Oua!ltylng 
Small Power Production and 
Cogenerailon Facllltles; Correction 

J, tsao. 
AGENCY: Federal Energy Regulatory 
Commission, IlOE. 

ACTION: Erratum notice, 

su~MARY~ This notice contains a 
com:t:tion of§ 292.302 (a} and (b) of the 
Federal 

f'OFI F!J~TH£11 ttlf'Cf!MATIOH CONTACT: 

Deborah Gottheil, Office of the Cerll~ial 
Counsel. Federal 
ComrrdssiL'n, 825 
NE., WaBhtng!on, IJ.C. 20428 
&!L'\l 

'SUI'?LEMEJHARY lNl'ORMAT!OH: In the 
Feder.:~! Energ:1 Re;;;ulato.ry 
Commission's Final ReguJations, Issued 

19, 1960. entitled Re;ulations 
2!0 of the Public Utility 

Pollcie$ Act of 1978 fR 
at 45 FR 12234, 

:eference lo 
J>,by 31, 190Z \o Ju;H' 
::JIJ. 1932 This revision will acsurJ t~!y 
C~'!::"y O:..!~ the Co:-::1r;"~i53~c~"s :.r.~ej"",!, a~ 

3~,.!~D·:! ~'l L~c to thi: ru!a. to 
~~cc;;~~r._:J:r,~~~~ to 

Corr; ir~l ss:con's 
sectl:w 133 of 
l\en.J3tJ!~ F. f'lur.:b, 

Ser:re!ory. 
(FR O<>C I>C-1(1':'51 f'lrd 1; •nl 
I!JIUII<~ COOlE U!.t'..-J$-11 





Carolina Power & Company, 48 FERC P 61101 (1989) 

KeyCite Yellow Flag- Negative Treatment 

Distinguished by Massachusetts Electric Company, F.E.R.C., January 13, 1994 

48 PERC P 61101 (F.E.R.C.), 1989 WL 262068 
**1 Commission Opinions, Orders and Notices 

Carolina Power & Light Company 

Docket No. ER89-460-000# 
Order Accepting Rates for Filing Without Suspension or Hearing, Denying Motion 
to Reject or Dispose Summarily, Noting Interventions, and Dismissing Complaint 

(Issued July 25, 1989) 

*61386 Before Commissioners: Martha 0. Hesse, Chairman; Charles G. Stalon, Charles A. Trabandt, Elizabeth 
Anne Moler and Jerry J. Langdon. 

On May 24, 1989, as completed on May 26, 1989, Carolina Power & Light Company (Carolina) filed, pursuant to section 
205 of the Federal Power Act (FPA), a proposed rider to its current Resale Services Schedules RS88-1B and RS88-2B. 
The proposed rider provides billing procedures for those instances where Carolina's full requirements customers purchase 

power from a qualifying facility (QF). 1 Carolina states that it was informed of a QF interconnecting with the system of 
Haywood Electric Membership Corporation (Haywood), a full requirements customer under Carolina's tariff. Carolina 
also states that its rate schedules on file with the Commission do not contain provisions accounting for such purchases. 

Carolina requests that the proposed rider become effective sixty days from the date of filing. 2 

Carolina states that the proposed rider would ensure that its rates with its full requirements customers are in accordance 

with section 292.303(d) of the Commission's regulations, 3 promulgated by the Commission's Order No. 69. 4 The 
proposed rider would apply whenever customers that purchase full requirements service from Carolina also purchase 
from QFs. The proposed rider computes the rate for full requirements service by applying Carolina's requirements rate 
to the combined loads which Carolina and the QF deliver to the customer, i.e., what the customer's load would have 
been absent the QF purchase. The proposed rider further computes a credit equal to Carolina's standard, state-approved 
avoided cost rate, the rate Carolina would have paid to the QF if Carolina had directly purchased the QF output. 

Carolina submits the proposed rider as a rate schedule change other than a rate increase under section 35.13(a)(2)(ii) of 

the Commission's regulations. 5 Carolina states that the rider will not result in increased rates for, or revenues from, any 
of Carolina's customers. Rather, Carolina asserts that the rider sets forth tem1s and conditions for calculating metered 
demand and energy received by a Carolina full requirements customers from a QF. 

Notice of Carolina's application was published in the Federal Register, with comments, *61387 protests or motions to 

intervene due on or before June 22, 1989. 6 

On June 22, 1989, the Cities of Bennettsville and Camden, South Carolina and French Broad Electric Membership 
Corporation (South Carolina Customers) jointly filed a motion to intervene, raising no substantive issues. 

**2 On June 22, 1989, Haywood and North Carolina Electric Membership Corporation (NCEMC) (collectively, 
Haywood and NCEMC will be referred to as the Cooperatives) jointly filed a protest, motion to intervene, motion to 
reject or dispose summarily, request for five-month suspension and hearing, complaint and request for consolidation, 
expedited response and hearing. The Cooperatives dispute Carolina's claim that Carolina's rider is intended to offset 
reduced revenues that may result from a Carolina customer's purchase from a QF. Rather, the Cooperatives claim that 
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Carolina's proposed rider "is a response to the development of a 900 kW small hydroelectric qualifying facility" owned 

by the Lake Junaluska Assembly, a non-profit corporation associated with the Methodist Church (the Assembly). 7 

NCEMC has contracted to purchase power from the Assembly's facility for delivery to Haywood via a line connecting 

the Assembly to Haywood's system. The Cooperatives allege that the proposed rider is intended to blunt NCEMC's 

purchase. 

The Cooperatives claim that Carolina's rider is actually a rate increase which, they argue, restrains NCEMC from 

accessing the Assembly's output. The Cooperatives note that Carolina previously offered to purchase the Assembly's 

output, but offered an avoided cost payment that was deemed too low to render the project feasible. The Cooperatives 

argue that the rider imposes a rate increase penalty, rendering the purchase uneconomical. The Cooperatives maintain 

that the rider unduly benefits Carolina by increasing Carolina's revenues by $125,470. The Cooperatives also maintain 

that the rider is intended to prevent others from competing with Carolina for the purchase of QF capacity. 

The Cooperatives contend that Order No. 69 is inapplicable to this proceeding. The Cooperatives claim that, contrary 

to Carolina's assertion, the Commission's regulations pursuant to the Public Utility Regulatory Policies Act of 1978 

(PURPA) do not compel the filing of the rider. The Cooperatives interpret Order No. 69 as immunizing captive customers 

of generation systems with excess capacity (where the supplying utility's avoided costs are limited to its energy costs) 

from incurring unjustified rate increases as a result of other customers' purchases from QFs. 8 The Cooperatives argue 

that Order No. 69 does not apply in this proceeding since: (1) Carolina is not in an excess capacity situation; and (2) 

NCEMC, not Carolina or Haywood, is purchasing the facility's capacity. The Cooperatives maintain that the rider 

prevents NCEMC from competing with Carolina for the purchase of the facility's capacity. 

The Cooperatives claim that Carolina filed the rider only because Carolina's sales would decrease due to NCEMC's 

capacity purchases of the facility's output. The Cooperatives stated that an examination of Carolina's relevant sales and 

cost data indicates Carolina will improperly charge Haywood for lost sales. The Cooperatives assert that the effects of the 

QF purchase on Carolina's rates and return on equity will be de minimis. Moreover, the Cooperatives assert that Carolina 

did not demonstrate that its estimated revenue loss would not be offset by increased sales, reduced costs, or both. 

**3 The Cooperatives also claim that Carolina's rider includes irrelevant energy and demand credits. The Cooperatives 

maintain that these credits are based upon state-determined avoided costs for QF purchases, but that this proceeding 

does not concern such purchases. The Cooperatives deem the rider a wholesale rate increase to Haywood and dispute 

the relevance of state-approved, avoided costs. 

In support of their motion to reject or summarily dispose of the filing, the Cooperatives state that: ( 1) the FP A does 

not permit rate increases that defeat PURP A transactions among non parties; and (2) the filing does not comply with 

the C01runission's regulations because Carolina did not characterize its filing *61388 as a proposed rate increase. 

The Cooperatives alternatively request a five-month suspension of, and a hearing regarding, the proposed rider. The 

Cooperatives contend that Carolina's use of its state-approved, avoided cost rate is an inappropriate basis for a credit to a 

wholesale service which is subject to the Commission's exclusive jurisdiction. Further, the Cooperatives deem Carolina's 

proposed metering provision unjust and unreasonable insofar as it: (1) permits Carolina regular access to Haywood's 

facilities; (2) subjects Haywood to a metering charge; and (3) lacks a further provision, which the Cooperatives allege is 

customary, to protect Haywood from liability arising from meter installation. 

In addition to the above motions, as part of their pleading, the Cooperatives included a complaint. The Cooperatives 

claim that the rider is meant to prevent NCEMC's negotiated purchase of QF capacity. The Cooperatives contend 

that Carolina's filing violates section 210(a) of PURPA 9 and section 292.303(a) of the Commission's regulations, 10 

by defeating NCEMC's effort to comply with PURPA. 11 Accordingly, the Cooperatives request that the Commission 
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require Carolina to: (1) withdraw its filing; and (2) order Carolina to refrain from using the Commission as a forum to 

interfere with NCEMC's purchases of QF output. 

On July 7, 1989, Carolina filed an answer to the Cooperatives' pleading. Carolina disputes the Cooperatives' claim 

that Order No. 69 is applicable in only limited situations, i.e., where the supplying utility has excess capacity or the 

distribution utility seeks exemption from its PURPA purchase obligations. Carolina contends that the discussion in 

Order No. 69 concerning excess capacity was meant to be illustrative, not limiting, 12 and that its rider fully conforms 

with the Commission's PURP A regulations. 

Carolina disputes the Cooperatives' argument that the rider is inapplicable here because NCEMC, and not Haywood, will 

purchase the QF capacity. Carolina asserts that this argument is contradicted by the Cooperatives' claim that Haywood 

may freely receive the QF capacity because "full-requirements contracts cannot override PURP A purchase obligations." 

Carolina requests that the transaction be deemed either a QF purchase (in which case it argues that the Commission's 

PURPA regulations would apply with full force) or that NCEMC be deemed a "middleman" between Haywood and 

the Assembly (in which case it argues that PURP A could not be used to override Carolina's all-requirements contract 

with Haywood). Carolina observes that if the Cooperatives' rationale for avoiding restrictions in the all-requirements 

contract is Order No. 69, then the avoided-cost pricing limitations fully apply to Haywood. By contrast, if the rider is 

inapplicable because Haywood is not the purchaser from the QF, then Carolina contends that PURPA does not require 

Haywood to purchase that capacity. 

**4 Carolina further disputes the Cooperatives' position that the rider represents a rate increase. Carolina contends that 

no revenue increase will occur, but that it proposes the rider to limit revenue reductions to a level consistent with the North 

Carolina Utilities Commission's avoided-cost determinations. 13 Carolina claims that the rider ensures that the amount 

of decreased revenue accurately reflects the costs avoided by Carolina when a full-requirements customer receives QF 

capacity. Whether Carolina provides credits based on its resale rates (as urged by the Cooperatives) or a North Carolina 

Commission-determined, avoided-cost rate (required under the rider), Carolina contends that its revenues will decrease. 

Carolina observes that disapproval of the rider would force Carolina and its customers to absorb the demand costs, a 

result the Commission sought to prevent in Order No. 69. Carolina argues that permitting the relatively small revenue 

losses to occur (upon disapproval of the rider) would obscure Carolina's intention to provide a proper price signal to 

its full requirements customers, QF developers, or both. Carolina argues that since its rider is not a rate increase, the 

Commission should deny the Cooperatives' motion to reject and the Cooperatives' request for a five-month suspension 

and a hearing. 

Finally, Carolina dismisses as both irrelevant and false the Cooperatives' assertions that the rider is Carolina's effort to 

improperly interfere in the transaction between NCEMC and the *61389 Assembly. Carolina states that it was prepared 

to pay the North Carolina Commission determined, avoided-cost rates to purchase directly from the Assembly, but that 

the offer was dismissed as uneconomical. Subsequently, Haywood approached Carolina in order to modify their contract 

to pern1it Haywood to purchase the QF capacity. Carolina maintains that when NCEMC became involved, intending 

to purchase the QF capacity for Haywood, Carolina informed NCEMC that it would reduce Haywood's rates equal to 

the costs Carolina avoided as a result of the QF capacity purchase. Carolina argues that its actions were not improper 

and that the Cooperatives offer no basis to support their request that the rider be withdrawn. Thus, Carolina asks that 

the Cooperatives' complaint be denied. 

Discussion 

Pursuant to Rule 214 of the Commission's Rules of Practice and Procedure, 14 the timely, unopposed motions to 

intervene of the South Carolina Customers and the Cooperatives serve to make them parties to this proceeding. 

'i1f 
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This case presents four issues for us to consider: (1) whether Haywood, a full requirements customer of Carolina, will 

purchase the electricity directly from the QF, bringing Order No. 69 into play, or, instead, from NCEMC, in which 

case Order No. 69 may not apply; (2) whether Order No. 69 permits Carolina to implement the rider in circumstances 

where the 'utility does not have excess capacity; (3) whether Carolina properly documented the rider under applicable 

Commission regulations; and ( 4) whether Carolina engaged in other conduct, including refusing to accommodate 

Haywood's transmission connection to the QF and interfering with acquisition of the necessary rights-of-way. We will 

deal with each in turn. 

**5 First, we find that NCEMC's claim that it is not a full requirements customer because it has generation is without 

merit. While NCEMC owns some generation, it is not uncommon for a customer that owns generation to contract for 

full requirements service for certain delivery points. The customer's ownership of generation is not dispositive of the 

character of service the utility provides. The Cooperatives also argue that Haywood is a customer of NCEMC, and not 

of Carolina. 15 However, Carolina provides the full requirements service to Haywood's delivery points, and Haywood's 

relationship with NCEMC does not change that fact. 

Haywood next claims the transaction under review will not be a direct sale to it from a QF and therefore Order No. 

69 does not apply. We reject that argument. In particular, Haywood states that it plans to purchase the power from 

NCEMC, and not from the QF. However the parties have structured the deal on paper, we find that NCEMC serves as 

a conduit for Haywood's purchase from the QF. See Cooperatives' Motion to Intervene et al. at 3, 4, 8. Thus we hold 

that Order No. 69 does come into play. 

Second, in Order No. 69, we discussed the ramifications of a QF selling to a full requirements customer instead of selling 

to that customer's supplying utility. We recognized that only the full requirements supplier (here, Carolina) would be in a 

position to avoid constructing or running generation facilities. We were concerned that in cases where a full requirements 

supplier's wholesale rate exceeds its avoided costs, QFs may attempt to sell to the full requirements customer instead of 

the full requirements supplier, claiming the supplier's full requirements rate as the avoided cost. In such circumstances, 

it was determined that the full requirements rate should be adjusted so that the full requirements supplier will be in the 

same position as if it had purchased power directly from the QF. Order No. 69 states, in pertinent part, that: 

Use of the unadjusted wholesale rate fails to take into account the effect of reduced revenue to the 

supplying utility, as a result of the substitute of the [QF's] output for energy previously supplied by the 

supplying utility. As the level of the purchase by the all-requirements utility decreases, the supplying 

utility's fixed costs will have to be allocated over a smaller number of units of output. In effect, 

the loss in revenue to the supplying utility will cause the demand charges to the supplying utility's 

customers (including the all-requirements customers interconnected with the [QF]) to increase. Under 

the definition of 'avoided costs,' ... the purchasing utility must be in the same financial position 

it would have been had it not purchased the [QF's] output. As a result, rather than allocating its 

Joss in revenue among all of its customers, in this situation the supplying utility should assign all of 

these losses to the all-requirements utility. That utility should, in turn, deduct these losses from its 

previously calculated avoided costs, and pay the [QF] accordingly. 16 

**6 *61390 In City of Longmont eta!., 39 FERC P 61,301, at p. 61,974 (1987), we reaffirmed our intent in Order 

No. 69 to measure the avoided cost of a full requirements customer as the avoided cost of the full requirements supplier 

since it is the supplier that avoids generation when the full requirements customer purchases from a QF. Accordingly, 

we will accept Carolina's proposed rider for filing- to become effective on July 26, 1989- inasmuch as we find it fully 

complies with Order No. 69. 
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Third, the Cooperatives seek rejection of the proposed rider, alleging that it constitutes a rate increase without the 

supporting cost data required under section 35.13 of the Commission's regulations. In Papago Tribal Utility Authority v. 

FERC, 628 F.2d 235, 241-42 (D.C. Cir. 1980), the court held that the Commission has considerable discretion to decide 

whether a particular filing meets the agency's informational requirements. The court reasoned that those regulations 

serve to enable the Commission to proceed with an application and the Commission is the best judge of that. Using our 

judgment we find that Carolina has adequately supported its filing. While the rider may increase revenues, it would do 

so only in those instances where full requirements customers purchase QF capacity, and only to the extent of restoring 

Carolina to its prior position consistent with Order No. 69. We find that since the information provided by Carolina 

suffices in order for us to process the proposed rider, we will deny the Cooperatives' motion to reject. 

Fourth, the Cooperatives complain that Carolina's course of conduct prior to the filing of the rider inhibited NCEMC's 

transaction with the Assembly. The Cooperatives request that the Commission use its enforcement powers to direct 

Carolina to refrain from interfering with NCEMC and the Assembly, and that Carolina withdraw the proposed rider. 

The Cooperatives raise three separate allegations of dilatory behavior. 

The Cooperatives allege that Carolina filed the rider to specifically make NCEMC's transaction uneconomical. In 

adopting Order No. 69 we balanced that consideration against the harm of permitting all-requirements customers to 

purchase directly from QFs and the requirement that the utility and especially its captive customers not be worse off 

with the QF than without it. We concluded that a rider was appropriate and we see no reason to change our view here. 

The Cooperatives allege that Carolina purposely stalled in modifying its transmission facilities to accommodate a 

transmission line interconnecting the facility with Haywood. As matters turned out, Carolina made the interconnection 

in four days. Affidavit of Herbert D. Patrick at 4. Thus we hold that Carolina did not delay in trying to accommodate 

Haywood. 

**7 The Cooperatives allege that Carolina visited rights-of-way owners for the express purpose of persuading them to 

withhold permission for Haywood to construct a transmission line. The only evidence supporting this allegation is an 

affidavit alleging that Carolina employees had advised property owners of the QF's intent to request rights-of-way. The 

Cooperatives do not allege that Carolina's employees encouraged property owners to withhold their consent; in fact, 

consent was provided. There simply has not been any showing which would warrant our exercising any enforcement 

powers that we may have. 

Finally, we find it unnecessary to establish a separate complaint proceeding, to be consolidated with the instant docket, 

for ultimate disposition of the issues. The facts and issues that would be presented in the complaint proceeding are 

identical to those already raised in this rate proceeding. Moreover, the relief sought under the complaint parallels that 

which is sought by the Cooperatives here. Accordingly, we will dismiss the complaint. 

The Cooperatives alternatively request summary disposition of the proposed rider on the basis that Order No. 69 is 

inapplicable here. The Cooperatives' request, based upon three separate arguments, will also be denied. 

First, the Cooperatives argue that Order No. 69 applies only when QF purchases measurably impact the utility and here 

there is no measurable impact. The Cooperatives' focus upon the impact on Carolina is irrelevant. No such limitation 

exists in Order No. 69. 

Second, the Cooperatives argue that neither NCEMC nor Haywood are full requirements customers of Carolina, and 

so Order No. 69 is inapplicable. As we have found above, the Cooperatives are incorrect. 

Third, the Cooperatives note that Carolina has no excess capacity and so Order No. 69 is inapplicable. We disagree. The 

excess capacity discussed in Order No. 69 was merely illustrative; 17 Order No. 69 contains no excess capacity restriction. 
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Consequently, Carolina need not have excess capacity to justify the treatment provided for in Order No. 69. Accordingly, 

*61391 we will deny the Cooperatives' request for summary rejection of Carolina's proposed rider. 

Absent Commission rejection or summary disposition of Carolina's rider, the Cooperatives alternatively request a five­
month suspension and investigation of the rider. However, the Cooperatives have not presented any arguments that 
warrant suspension or investigation. The Cooperatives aver that Carolina has not demonstrated that for purposes of 
billing under the rider, its avoided cost rate should be set at the state-approved level for direct QF purchases. However, 
Congress delegated to states and non-regulated electric utilities the responsibility of establishing avoided cost rates for 
QF purchases. Carolina's adoption of that rate to compute the rider is entirely consistent with our findings in Order No. 
69 that the full requirements supplier be in the same position as if it had directly purchased from the QF. 

**8 The Cooperatives further contest, as unjust and unreasonable, the metering provision of the proposed rider. We 
find that the Cooperatives' concerns over the metering provision are vague and fail to provide any basis for a hearing. 
We believe that it is consistent with Order No. 69 to allow Carolina to measure QF output to Haywood so that Carolina 
may compute bills under the rider and consequently we fmd it reasonable for Carolina to assess a metering charge. As 
to the unlimited liability of Haywood, the Cooperatives have not identified the provision they seek; thus, we find their 
assertions on this issue insufficient to embark upon an evidentiary hearing. Accordingly, we will deny the Cooperatives' 

request for suspension and a hearing. 

The Commission orders: 

(A) The Cooperatives' motion to reject or dispose summarily is hereby denied. 

(B) The Cooperatives' requests for five-month suspension and a hearing are hereby denied. 

(C) The Cooperatives' complaint is hereby dismissed. 

(D) Carolina's rider to its full requirements tariff rate is hereby accepted for filing, without suspension, to become effective 

July 26, 1989. 18 

Federal Energy Regulatory Commission 

Footnotes 
See 18 C.F.R. §292.10l(b)(l) (1988). 

2 In its original May 24, 1989 filing, Carolina stated that July 24, 1989 is the requested effective date. However, on May 26, 

1989, Carolina amended its original filing. Consequently, July 26, 1989 is the requested effective date. 

3 18 C.F.R. §292.303(d) (1988). 

4 Small Power Production and Cogeneration Facilities; Regulations Implementing section 210 of the Public Utility Regulatory 

Policies Act of 1978, Order No. 69, FERC Statutes and Regulations, Regulations Preambles 1977-81 P 30,128, FERC Statutes 

and Regulations, Regulations Preambles 1977-81 P 30,160 (1980), ajj'd, American Paper Inst. v. American Elec. P01ver Serv. 

Corp., 461 U.S. 402 (1983). 

5 18 C.F.R. §35.13(a)(2)(ii) (1988). 

6 54 Fed. Reg. 25,322 (1989). 

7 Construction of the Assembly's project began in September 1987. A line-tie presently connects Haywood's distribution network 

with the project. The Cooperatives refer to the project as a qualifying small power production facility. Carolina assumes that 

the facility is a QF. For purposes of this proceeding, we will assume that the facility is a QF. 

8 Order No. 69 notes that a QF may prefer selling its capacity to a generating utility like Carolina, rather than to a non­

generating, full requirements customer of the generating utility because the full requirements supplier's avoided costs may be 

higher than the avoided cost of the non-generating utility. Order No. 69 further provides that: 
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This would not appear to be the case if the [QF] offers to supply capacity and energy in a situation in which the supplying 

utility is in an excess capacity situation. Since the supplying utility has excess capacity, its avoided costs would include only 

energy costs. 

FERC Statutes and Regulations, Regulations Preambles 1977-81% i at p. 30,871 (emphasis added). 

9 16 U.S.C. §824a-3(a) (1982). 

10 18 C.P.R. §292.303(a) (1988). 

11 The Cooperatives also maintain that Carolina: (I) deliberately delayed making modifications to its transmission facilities to 

accommodate a transmission line interconnecting the facility with Haywood; and (2) engaged in other improper practices by 

visiting rights-of-way owners in order to prevent the Assembly from obtaining permission to construct a transmission line. 

12 See Oglethorpe Power Corp .. 32 FERC P 61,103, at p. 61,285 (1985). 

13 Carolina represents that it has filed with the North Carolina Commission a rate schedule setting forth avoided-cost energy 

and capacity credits for Carolina's QF purchases. These rates form the basis for Carolina's proposed rider. 

14 18 C.P.R. §385.214 (1988). 

15 Carolina apparently does not recognize the assignment to NCEMC of Haywood's full requirements contract with Carolina. 

16 FERC Statutes and Regulations, Regulations Preambles 1977-81 at p. 30,871. 

17 Reference to "excess capacity" was an illustration - it was not a limitation - recognizing that when a utility system 

experiences excess capacity, its avoided costs would equal only its avoided energy costs. In that circumstance, a QF with 

capacity for sale would be naturally biased toward that utility's requirements customer whose avoided costs would arguably 

be based upon the full requirements rate. 

18 Carolina is hereby informed of the rate schedule designation: Original Sheet No. 25 under FPC Elective Tariff, First Revised 

Volume No. I (Resale Service Schedule Rider No. 89) 

48 PERC P 61101 (F.E.R.C.), 1989 WL 262068 

Govcnnn(·nt \Vorks. 





UNITED STATES OF AMERICA 
FEDERAL ENERGY REGULATORY COMMISSION 

Before Commissioners: Joseph T. Kelliher, Chairman; 
Nora Mead Brownell, and Suedeen G. Kelly. 

Roger & Emma Wahl 

v. Docket No. EL06-65-000 

Allamakee-Clayton Electric Cooperative 

NOTICE OF INTENT NOT TO ACT 

(Issued June 15, 2006) 

1. In this notice we decline to initiate an enforcement action pursuant to the Public 
Utility Regulatory Policies Act of 1978 (PURP A).1 As a result Roger and Emma Wahl 
may bring an enforcement action directly in the appropriate court. 

Background 

2. Roger and Emma Wahl are homeowners in Lawler, Iowa. In 2002 and 2003 they 
installed a 7500 watt wind generator with photovoltaic solar panels at their residence. On 
April24, 2006, the Wahls filed a complaint with the Commission seeking a ruling that 
Allamakee-Clayton Electric Cooperative (the Cooperative) is required by PURP A to 
purchase the output of the Wahls' generation facility pursuant to a net metering 
arrangement and that the Cooperative's avoided cost is the rate at which the Cooperative 
purchases full requirements electric power from its generation and transmission supplier, 
Dairyland Power Cooperative. 

3. Notice of the Wahls' complaint was published in the Federal Register, 71 Fed. 
Reg. 25,833 (2006), with answers, interventions and protests due on or before May 17, 
2006. The Cooperative filed a timely answer to the complaint. 

4. The Cooperative argues that neither state nor federal law requires it to provide the 
W ahls a net metering arrangement. The Cooperative also argues that the issues raised by 
the Wahls' complaint are more properly issues for state court, not the Commission. The 

1 16 U.S.C. § 824a-3 (2000). 
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Cooperative further argues that it, in its role as a nomegulated electric utility 
implementing PURP A, has properly determined its avoided costs. The Wahls filed an 
answer to the Cooperative's answer. 

Discussion 

Procedural Matters 

5. Rule 213(a)(2) ofthe Commission's Rules ofPractice and Procedure, 18 C.F.R. 
§ 385.213(a)(2) (2005), prohibits an answer to a protest and/or answer unless otherwise 

ordered by the decisional authority. We are not persuaded to accept the Wahls' answer to 

the Cooperative's answer and will, therefore, reject it. 

PURPA Claim 

6. The Wahls' filing is fundamentally a challenge to the Cooperative's 
implementation ofthe Commission's PURPA regulations. Accordingly, we will treat the 

complaint as a petition for enforcement under section 210(h) ofPURPA. Section 

21 O(h)(2)(A) of PURP A provides that the Commission may undertake an enforcement 

action to require a "nomegulated electric utility" to implement the Commission's 
regulations under PURP A. 

7. The Commission's enforcement authority under section 210(h)(2)(A) ofPURPA, 
16 U.S.C. § 824a-3(h)(2)(A) (2000) is discretionary. As the Commission pointed out in 

its 1983 Policy Statement, "the Commission is not required to undertake enforcement 

action. "2 If the Commission chooses not to undertake an enforcement action within 60 

days of the filing of the petition, the petitioner may then bring an enforcement action 
directly against the utility in the appropriate court? 

8. The Wahls seek two determinations from the Commission: (1) that they are 

entitled to a net metering arrangement; and (2) that the Cooperative's avoided cost is the 

rate it pays its full requirements supplier. We decline to make determinations on either 
matter. 

2 Policy Statement Regarding the Commission's Enforcement Role Under Section 

210 of the Public Utility Regulatory Policies Act of 1978,23 FERC ,-r 61,304 at 61,545 
(1983) (Policy Statement). 

3 Id. 



Docket No. EL06-65-000 - 3 -

9. The Commission recently addressed the issue of net metering.4 The Commission 
noted that Congress had amended section 111 (d) of PURP A by its passage of the Energy 
Policy Act of 2005 (EPAct (2005)5 and addressed net metering. In section 1251 of 
EP Act 2005, Congress revised PURP A to require state regulatory authorities and 
nomegulated utilities to consider adopting net metering. Section 1251 ofEPAct 2005, 
which amended PURP A, provides that each state regulatory authority and each 
nomegulated utility shall consider "mak[ing] available upon request net metering service 
to any electric consumer that the electric utility serves" within two years of enactment of 
EPAct 2005 and shall complete consideration ofthis new standard within three years of 
enactment. The Commission in Swecker concluded that Congress had provided a specific 
process for states and nomegulated utilities to consider whether to make net metering 
available, and that the Commission should not intrude further -- that it was not 
appropriate for the Commission to go to court to require a nomegulated electric utility to 
provide net metering when Congress had enacted a specific provision of law that directed 
the nomegulated electric utility to consider whether or not to provide net metering on its 
own.6 For those same reasons, we do not believe it appropriate to consider the Wahls' 
claim that they are entitled to a net metering arrangement. 

10. Nor do we find any merit in the Wahls' contention that the Cooperative's avoided 
cost should be the price at which it purchases power from its supplier, rather than the 
supplier's avoided cost which the Cooperative is using as its avoided cost. The 
Cooperative's calculation of avoided cost is consistent with the Commission's regulations 
and precedent. In Order No. 69,7 the Commission determined that the avoided cost of a 
full requirements customer is the avoided cost of the full requirements supplier because it 
is the supplier that avoids generation when the full requirements customer purchases from 
a QF. The Commission has consistently followed this rule.8 

4 Gregory Swecker, 114 PERC~ 61,205, reconsideration denied, 115 PERC 
~ 61,084 (2006) (Swecker). 

5 Pub. L. 109-58, §1251, 119 Sta. 594,962 (2005). 

6 114 PERC~ 61,205 at P 28. 

7 Small Power Production and Cogeneration Facilities,· Regulations Implementing 
Section 210 of the Public Utility Regulatory Policies Act of 1978, PERC Stats. & Regs. 
~ 30,128 at 30871, 45 Fed. Reg. 12,214 (1980). 

8 See, e.g., City of Longmont, 39 FERC ~ 61,301 (1987); Carolina Power & Light 
Co., 48 FERC ~ 61,101 at 61,390 (1989); North Little Rock Cogeneration, L.P. and 
Power Systems, Ltd. v. Entergy Services, Inc. and Arkansas Power & Light Company, 
72 PERC ~ 61,263 at 62,172 (1995). 
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11. Notice is hereby given that the Commission declines to initiate an enforcement 
action under section 210(h)(2)(A) ofPURPA. 

By the Commission. 

(SEAL) 

Magalie R. Salas, 
Secretary. 

- 4-
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UNITED STATES OF AMERICA 

FEDERAL ENERGY REGULATORY COMMISSION 

Before Commissioners: Jon Wellinghoff, Chairman; 
Philip D. Moeller, John R. Norris, 
Cheryl A. LaFleur, and Tony Clark. 

Gregory R. Swecker and Beverly F. Swecker 

v. Docket No. ELll-39-002 

Midland Power Cooperative and State of Iowa 

ORDER DENYING REQUESTS FOR REHEARING AND RENEWING NOTICE OF 
INTENT NOT TO ACT 

(Issued March 21, 2013) 

1. In this order we deny rehearing of the Commission's December 15,2011 order in 

this proceeding. 1 In the December 15 Order, the Commission found that the actions of 

Midland Power Cooperative (Midland), in disconnecting service to the qualifying facility 

(QF) owned by Gregory R. Swecker and Beverly F. Swecker (Sweckers), were 

inconsistent with Midland's obligations under the Public Utility Regulatory Policies Act 

of 1978 (PURP A)2
. Nothing raised on rehearing warrants a change to that finding. 

2. In the December 15 Order, the Commission also found that the underlying dispute 

concerning Midland's determination of its avoided costs for purchasing the output of the 

QF owned by the Sweckers was appropriate for resolution through a settlement process; 

the Commission stated that, if the parties were unable to report progress towards a 

settlement of the underlying dispute, the Commission would consider what steps to take 

next in this proceeding. In this order, in the absence of a settlement, we renew our earlier 

decision in this proceeding to give notice of our intent not to act. 

1 Gregory R. Swecker and Beverly F. Swecker v. Midland Power Cooperative and 

State of Iowa, 137 FERC ,-r 61,200 (2011) (December 15 Order). 

2 16 U.S.C. § 824a-3 (2006). 
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Background 

History of Dispute 

3. The history of the relationship between the Sweckers and Midland is long and 

contentious. We summarized that history in the December 15 Order, noting that more 

details of the relationship could be found in prior Commission orders. We re-summarize 

the facts and circumstances here for the convenience of the reader. 

4. In 1998, Mr. Swecker, a retail customer of Midland, bought a 65kW wind 

generator for his farm; that generator is a small power production QP. Mr. Swecker and 

Midland have battled since then over various issues relating to the financial arrangements 

between Midland and the QP. The first dispute related to what the connection charge 

would be for his QP; Midland sought to charge Mr. Swecker its standard interconnection 

charge for QP service, while Swecker claimed to be entitled to be charged the lower 

residential/farm charge. In the course of this dispute Midland disconnected Mr. 

Swecker's electric service for nonpayment. In response, Mr. Swecker, in early 1999, in 

Docket No. EL99-41-000, filed his first petition asking the Commission to require 

Midland to provide service to his farm at the residential/farm rate and to award damages. 

The Commission declined to initiate an enforcement action against Midland. 3 

5. Mr. Swecker brought his dispute with Midland back to the Commission in October 

2000, in Docket No. EL01-12-000. Mr. Swecker claimed that Midland had incorrectly 

calculated its avoided cost rate payable to QPs. Mr. Swecker alleged that Midland's 

actual avoided cost was much higher than the rate Midland offered to pay. Mr. Swecker 

requested the Commission to compel Midland to provide any and all data from which 

Midland's avoided costs might be derived. Mr. Swecker, while his petition was pending 

before this Commission, filed a request to pursue the matter in a judicial forum. Because 

both of the parties expressed a desire to pursue the matter in court, the Commission 

dismissed the petition to allow Mr. Swecker to file in an appropriate court. 4 

6. Mr. Swecker brought his dispute with Midland to the Commission again in 2003, 

in Docket No. EL03-53-000. 5 Mr. Swecker stated that he had brought the dispute back to 

3 Gregory Swecker v. Midland Power Cooperative, 87 PERC ,-r 61,187 (1999). 

4 Gregory Swecker v. Midland Power Cooperative, 96 PERC ,-r 61,085 (2001). 

5 On June 3, 2003, Mr. Swecker amended his complaint by expressing opposition 

to what was then an anticipated request by Central Iowa Power Cooperative (CIPCO) for 

a waiver of certain regulations implementing PURP A. CIPCO 's request was for a waiver 

for both itself and its members, including Midland. This separate, yet related, issue was 

addressed in Docket No. EL03-219-000, where the Commission denied CIPCO's request 
(continued ... ) 
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the Commission because Midland had previously argued to this Commission that the case 

should be decided in a state forum and, when the dispute was in a state forum, argued that 

the dispute was preempted by PURP A and could not be decided by the state. Mr. 

Swecker stated that, because the state courts ruled that they lacked jurisdiction, he had 

returned to the Commission with his request that the Commission require Midland to 

fulfill its obligation to purchase power from his QF at Midland's avoided-cost rate and to 

sell him supplemental and backup power. 

7. The Commission initially granted Mr. Swecker's 2003 petition for enforcement 

under section 210(h) ofPURPA. 6 However, the Commission also encouraged the parties 

to attempt to settle the matter before the Commission filed its enforcement petition in 

Federal court. 

8. Midland filed what it labeled a request for rehearing and vacatur of the 2003 

Enforcement Petition Order. The National Rural Electric Cooperative Association 

(NRECA) also filed for rehearing. Subsequently, Mr. Swecker and Midland entered into 

a settlement agreement. 7 The Commission approved the 2004 Settlement Agreement, 

dismissed the requests for rehearing as moot, and declined to vacate the 2003 
Enforcement Petition Order as requested by Midland in its request for rehearing. 8 

9. A few months later, however, Mr. Swecker once again filed a petition for 

enforcement under section 210(h) ofPURPA. In the April6, 2005 petition, in 

Docket No. EL05-92-000, Mr. Swecker requested that Midland purchase power from 

Mr. Swecker at the price at which Midland purchases power from CIPCO, Midland's 

power supplier; Mr. Swecker asserted this price constitutes Midland's avoided cost. 

Mr. Swecker also requested that the sale from his QF to Midland be billed with net data 

collected from a single meter (instead of from the two meters proposed by Midland) and 

stated that such net metering is appropriate because it is a simple way to determine the 

kilowatts that are available for sale from the QF. Mr. Swecker requested that the 

Commission undertake an enforcement proceeding to require Midland to provide 

Mr. Swecker net metering and to require Midland purchase power from Mr. Swecker at 

the price at which Midland purchases power from CIPCO. 

for waiver of the requirements of PURP A. Central Iowa Power Cooperative, 105 FERC 

~ 61,239 (2003), reh 'g denied, 108 FERC ~ 61,282 (2004). 

6 Gregory Swecker v. Midland Power Cooperative, 105 FERC ~ 61,238 (2003) 

(2003 Enforcement Petition Order). 

7 We refer to the settlement agreement as the 2004 Settlement Agreement. 

8 Gregory Swecker v. Midland Power Cooperative, 108 FERC ~ 61,268 (2004). 
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10. In an order in Docket No. EL05-92-000, the Commission granted Mr. Swecker's 
petition for enforcement. 9 The Commission found that, on the record before it, Midland 
should provide net metering The Commission also found that in the context of the 
Swecker/Midland dispute, where the price of excess power had already been agreed to, 
net metering is the most appropriate means to ensure that Midland complies with the 
mandates ofPURPA. The Commission subsequently granted reconsideration ofthe 2005 
Order. 10 The Commission found that, following the issuance of the 2005 Order, the 
Energy Policy Act of 2005 was enacted, 11 and that it was now clear that net metering was 
not required by PURP A. 12 

The Current Proceeding 

11. The instant proceeding began on May 6, 2011, with the Sweckers' filing, in 
Docket No. EL11-39-000, a petition to enforce PURPA against Midland and the State of 
Iowa. The Sweckers claimed that Midland has refused to purchase the excess electric 
energy produced by the Swecker QF at Midland's full avoided cost. The Sweckers asked 
the Commission to declare that the full avoided cost rate is the rate that Midland pays its 
full-requirements supplier for energy and power. The Sweckers also asked the 
Commission for payment of energy and capacity that has been delivered to Midland from 
2004 to April1, 2011, at the rate the Sweckers claim is the proper avoided cost rate. 
Finally, the Sweckers asked that Midland be prohibited from disconnecting its QF until 
all violations and complaints have been resolved. 

9 Gregory Swecker, 111 FERC ~ 61,365, at P 45-46 (2005) (2005 Order). 

10 Gregory Swecker, 114 FERC ~ 61,205, order denying reconsideration, 
115 FERC ~ 61,084 (2006) (2006 Order). 

11 Energy Policy Act of 2005, Pub. L. No. 109-58, § § 1261 et seq., 119 Stat. 594 
(2005) (EPAct 2005). 

12 !d. In addition, on December 27, 2005, Mr. Swecker filed two petitions for 
enforcement pursuant to section 210(h) ofPURP A. In Docket No. EL06-35-000, 
Mr. Swecker asked the Commission to initiate an enforcement proceeding against Grand 
Junction Municipal Utilities. Secondly, in Docket No. EL06-36-000, Mr. Swecker asked 
the Commission to initiate another enforcement proceeding against Midland. The 
Commission denied these two additional requests to enforce PURP A in the order granting 
reconsideration of the 2005 Order. !d. 
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12. In response to the May 6, 2011 filing ofthe Sweckers' petition to enforce PURPA, 

the Commission issued a notice of intent not to act. 13 

13. Shortly following issuance of the notice of intent not to act in this proceeding, 
Midland disconnected the Swecker QF. On October 27, 2011, the Sweckers filed a 

notice of that disconnection and a request for an expedited order for reconnection. On 

October 31, 2011, the Sweckers filed a second request for expedited order for 
reconnection. 

December 15 Order 

14. In the December 15 Order, the Commission found Midland's disconnection of the 
Sweckers' QF to be inconsistent with its obligations under PURP A. 14 The Commission 

reasoned 15 that, under section 21 0( a) of PURP A, 16 Midland has an obligation to purchase 

electric energy from QFs and to sell electric energy to QFs. 17 

15. The Commission explained that the available exemptions to the statutory purchase 

obligation are limited. 18 The first possible exemption is that a utility can be relieved of 
its QF purchase obligation under section 210(m) ofPURPA, 16 U.S.C. § 824a-3(m) 

(2006). 19 The Commission concluded that this exemption is not at issue here, as Midland 

has not claimed reliefunder section 210(m) ofPURPA, nor filed a petition seeking such 

relief pursuant to implementing sections 292.309 and 292.310 of the Commission's 
1 . 20 

regu at10ns. 

13 Gregory R. Swecker and Beverly F. Swecker v. Midland Power Cooperative and 

State of Iowa, 136 FERC ~ 61,085, reconsideration denied, 137 FERC ~ 61,035 (2011). 

14 December 15 Order, 137 FERC ~ 61,200 at P 28. 

15 !d. pp 29-39. 

16 16 U.S.C. § 824a-3(a) (2006). 

17 18 C.F.R. § 292.303(a) (2012); 18 C.F.R. § 292.303(b) (2012); 18 C.F.R. 
§ 292.303(c) (2012). 

18 December 15 Order, 137 FERC ~ 61,200 at PP 32-37. 

19 Section 210(m) ofPURP A is implemented through 18 C.F.R. §§ 292.309, 310 
(2012). 

20 December 15 Order, 137 FERC ~ 61,200 at P 32. 
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16. The Commission explained that a second possible exemption to the QF purchase 
obligation is contained in section 292.304(£)(1) of its regulations, 21 which provides, with 
certain limitations, that a utility is not required to purchase energy or capacity from a QF 
"during any period during which, due to operational circumstances, purchases from 
qualifying facilities will result in costs greater than those which the utility would incur if 
id did not make such purchases, but instead generated an equivalent amount of energy 
itself." 22 The Commission stated23 that in Order No. 69, which implemented section 
292.304(£) of the Commission's regulations, the Commission stated that this section was 
intended to deal with a particular circumstances that can occur during light loading 
periods, in which a utility operating only base load units would be forced to cut back 
output from those units in order to accommodate the unscheduled QF energy purchases. 24 

The Commission stated that such base load units might not be able to increase their 
output levels rapidly when the system demand later increased, resulting in the utility 
needing to rely upon less efficient, higher cost units?5 Section 292.304(£) of the 
Commission's regulations, when read in the context of the explanation in Order No. 69, 
thus applies only to such low loading scenarios, and cannot be relied upon to curtail 
purchases of unscheduled QF energy for general economic reasons. 26 

21 18 C.F.R. § 292.304(£)(1) (2012). 

22 Id. PP 33-35. 

23 Id. P 34. 

24 Order No. 69, FERC Stats. & Regs.~ 30,128, at 30,870, 30,886 (1980). 

25 Id. at 30,886. 

26 The Commission further explained that many avoided-cost rates are calculated 
on an average or composite basis, and already reflect the variations in the value of the 
purchase in the lower overall rate. In such circumstances, the utility is already 
compensated, through the lower rate it generally pays for unscheduled QF energy, for any 
periods during which it purchases unscheduled QF energy even though that energy's 
value is lower than the true avoided cost. On the other hand, for avoided-cost rates that 
are determined in real-time, such avoided costs adjust to reflect the low (or zero or 
negative) value of the unscheduled QF energy, allowing the QF to make its own 
curtailment decisions. In neither case is the utility authorized to curtail the QF purchase 
unilaterally. December 15 Order, 137 FERC ~ 61,200 at P 35. 
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17. The Commission thus concluded that section 292.304(£) ofthe Commission's 
regulations is inapplicable here. 27 

18. The Commission explained28 that the third exemption from the obligation to 
purchase is contained in section 292.307(b) of the Commission's regulations, 29 which 
provides that a utility may, during a system emergency, discontinue purchases from a QF 
if such purchases would contribute to such emergency. Section 292.101 (b)( 4) of the 
Commission's regulations, 30 defines "system emergency" as "a condition on a utility's 
system which is likely to result in imminent significant disruption of service to customers 
or is imminently likely to endanger life or property." No claim has been made that a 
system emergency exists that justifies Midland's discontinuance of purchases from the 
Sweckers' QF. 

19. The Commission concluded that because Midland, by disconnecting the Sweckers' 
QF from its system, has effectively ceased purchases from the Sweckers' QF, and that, 
because its justification for the disconnection and cessation of purchases does not fall 
within any of the exemptions to the purchase obligation, Midland's disconnection of the 
Sweckers' QF is inconsistent with its purchase obligation under PURP A and our 
regulations. 31 

20. The Commission then addressed Midland's obligation to sell to the Sweckers' 
QF. 32 The Commission stated that the obligation to sell to a QF is comprehensive under 
PURP A and the implementing regulations. The only exemption to the obligation to sell 
in PURP A is contained in section 210(m), which provides for an exemption from the 
obligation to sell but only upon a Commission finding of certain retail competition, or a 
Commission finding that the electric utility is not required by State law to sell electric 
energy in its territory. 33 The Commission stated that, in either case, however, cessation 
of sales to a QF requires an application to the Commission. The Commission noted that 
Midland had not applied for relief from the obligation to sell to the Sweckers' QF, and 

27 Id. PP 33-35. 

28 Id. P 36. 

29 18 C.F.R. § 292.307(b) (2012). 

30 18 C.F.R. § 292.101(b)(4) (2012). 

31 December 15 Order, 137 FERC ~ 61,200 at P 37. 

32 Id. PP 38-39. 

33 16 U.S.C. § 824(a)-3(m)(5) (2006); 18 C.F.R. § 292.312 (2012). 
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the Commission concluded that Midland still has the obligation to sell capacity and 

energy to the Sweckers' QF and that the disconnection is inconsistent with that 
obligation. 34 

21. Finally, the Commission noted that Midland has implied that the Commission, by 

issuing a notice of intent not to act in this proceeding, 35 has found that Midland is correct 

on the merits. The Commission explained that Midland is incorrect, and that, in issuing 
the notice of intent not to act, the Commission was not ruling on the merits of the dispute 

between the Sweckers and Midland. 36 The Commission also stated that, rather than 

having the Commission address the merits, the parties might prefer to attempt to settle the 

avoided-cost issue. The Commission directed the Commission's Dispute Resolution 

Service to convene the parties to see if assisted negotiations might result in an agreement. 

The Commission stated that, if the parties were unable to reach an agreement, or make 

progress towards an agreement, the Commission would then decide what steps it will take 

next in this proceeding. 37 

Requests for Rehearing 

22. On January 17, 2012, the Iowa Utilities Board, NRECA, and Midland each filed a 
request for rehearing of the December 15 Order (with substantial overlap between the 

arguments made). On January 12, 2012, the American Public Power Association filed a 
motion to intervene out of time stating that the Commission's December 15 Order 

decision concerning disconnection was erroneous. 

34 December 15 Order, 137 FERC ~ 61,200 at P 38. The Commission, however, 

noted that while there could be circumstances where failure to pay a bill would justify 
disconnection, where the electric utility is being accused of violating PURP A any such 

disconnection should not occur without first following the Commission's regulations for 
authorization to be relieved of the obligation to sell to the QF. Id. P 39. The 
Commission concluded that disconnection was not justified here, but must wait for the 
conclusion of the Sweckers' enforcement action under PURP A, including the conclusion 

of any petition for enforcement filed in Federal court. Id. · 

35 I d. P 11 & n. 10 (citing Gregory R. Swecker and Beverly F. Swecker v. Midland 

Power Cooperative and State of Iowa, 136 FERC ~ 61,085, reconsideration denied, 

137 FERC ~ 61,035 (2011)). 

36 Id. P 40. 

37 Id. PP 41-42. 
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23. On rehearing, the Iowa Utilities Board argues that the Commission, by ordering 

the Sweckers' electric service to be reconnected, has encroached into an area within the 

Iowa Utilities Board's jurisdiction. The Iowa Utilities Board argues that the avoided cost 

rate paid to the Sweckers has been the subject of prior litigation and should not be an 

issue in this proceeding. The Iowa Utilities Board states that Midland pays the required 

avoided cost rate to the Sweckers, which is the same rate that Midland pays to other QFs 

within its exclusive service territory; for Midland to pay a different rate, the Iowa 

Utilities Board argues, would violate the Iowa Utilities Board's nondiscriminatory 

standards. The Iowa Utilities Board also argues that the real dispute remaining in this 

case is not the avoided cost rate, but a dispute over bill payment, which it claims is within 

its exclusive jurisdiction. The Iowa Utilities Board concludes that the Sweckers should 

not be able to avoid disconnection of retail service for nonpayment of service by framing 

this as a PURP A dispute. 38 

24. NRECA argues that the Commission, in its December 15 Order, has attempted to 

amend its PURP A regulations to encompass disconnection of retail service for non­

payment; NRECA claims that PURP A does not require utilities to seek prior approval to 

disconnect retail service, even to individual QFs, in non-payment situations. 39 NRECA 

argues that the Commission has no statutory jurisdiction over retail disconnection. 

NRECA argues that section 210(m) does not apply because (1) Midland was not seeking 

termination of the PURP A purchase obligation and (2) Midland was not seeking to 

terminate its PURP A sale obligation and continues to offer to sell to the Sweckers who, 

NRECA claims, have rejected Midland's offer to sell by their refusal to pay for this retail 

service. NRECA further argues that in its December 15 Order the Commission failed to 

acknowledge that the 2004 Settlement Agreement, which was approved by the 

Commission, provided Midland the right to disconnect for non-payment; the failure to 

acknowledge the 2004 Settlement Agreement encourages re-litigation of previously 

settled disputes, including re-litigation of the settled dispute concerning the proper 

calculation of avoided costs. 

25. On rehearing, in addition to making many of the same arguments as NRECA in 

particular, Midland argues that Midland's avoided cost payments to the Sweckers are 

appropriate under PURP A. Midland points out that the rate Midland pays Swecker is 

38 While the Iowa Utilities Board claims that the disconnection here was consistent 

with all state requirements for disconnection, this case involves not merely the 

disconnection of a retail customer but of a QF and therefore the relevant inquiry is 

consistency with PURP A and this Commission's requirements under PURP A as 

explained in greater detail below. 

39 As the discussion below makes plain, our action in the December 15 Order as 

well as in this order do not constitute a change in our regulations. 
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based on the avoided cost rate and terms included in the 2004 Settlement Agreement and 
approved by the Commission, escalated pursuant to the terms of an Iowa District Court 
proceeding. Midland points out that, as recently as May 27, 2011, the Iowa Utilities 
Board rejected the Sweckers' attempt to reopen the previously litigated avoided cost 
determination. Midland also claims that the rate sought by the Sweckers is based on the 
rate at which Midland purchases power from its all requirements wholesale supplier, 
which Midland points out is inconsistent with long Commission precedent. Midland 
seeks clarification that the avoided-cost rate it pays the Sweckers is consistent with the 
Commission's avoided cost principles. Finally, Midland argues that the Commission 
erred in imposing an obligation on Midland to seek Commission approval of its 
disconnection; disconnection for failure to pay a retail bill is a retail matter that properly 
should be considered by the Iowa Utilities Board. 

26. The Commission's Dispute Resolution Service, the Sweckers, and Midland each 
also filed status reports stating that they had been unable to settle the avoided cost rate 
issues raised by the Sweckers' petition to enforce PURP A. The Sweckers subsequently 
filed pleadings urging the Commission to find that a properly calculated avoided-cost rate 
should be based on the rate that Midland pays to its wholesale suppliers; the Sweckers 
also ask that the Commission require Midland to provide information concerning the rate 
it pays its suppliers and to set the issue of what the appropriate avoided cost should be for 
investigation and hearing. Finally, the Sweckers filed a response to the requests for 
rehearing. 

Discussion 

Procedural Matters 

27. When late intervention is sought after the issuance of a dispositive order, the 
prejudice to other parties and burden upon the Commission of granting the late 
intervention may be substantial. Thus, movants bear a higher burden to demonstrate 
good cause for granting such late intervention. American Public Power Association has 
not met this higher burden of justifying its late intervention. See, e.g., Midwest 
Independent Transmission System Operator, Inc., 102 PERC~ 61,250 at P 7 (2003). In 
light of our decision to deny American Public Power Association's late motion to 
intervene, we will dismiss American Public Power Association's request for rehearing. 
Because American Public Power Association is not a party to this proceeding, it lacks 
standing to seek rehearing of the December 15 Order. See 18 C.P.R.§ 385.713(b) 
(2012). 

28. Rule 713(d)(1) of the Commission's Rules ofPractice and Procedure, 18 C.P.R. 
§ 385.713(d)(1) (2012), prohibits an answer to a request for rehearing. Accordingly, we 
will reject the answer to the requests for rehearing. 
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Commission Determination 

29. As discussed below, we denyNRECA and Midland's requests for rehearing. We 
also deny the Sweckers' renewed request that the Commission find that Midland's 
avoided cost must be based on the rate Midland pays its wholesale suppliers. 40 

30. The Iowa Utilities Board, NRECA and Midland argue that the Commission erred 
in finding that the disconnection should not have occurred without Midland's following 
the Commission's regulations for authorization to be relieved of the obligation to sell to 
the QF. They argue that disconnection of retail service is within the Iowa Utilities 
Board's jurisdiction, and not the Commission's. Nothing raised on rehearing convinces 
us that we erred in the December 15 Order in finding that Midland must seek 
Commission approval to disconnect the Sweckers. 

31. As described in the December 15 Order, 41 under section 210(a) ofPURPA, 42 

Midland has an obligation to purchase electric energy from QFs and to sell electric 
energy to QFs. Nothing raised in the requests for rehearing convinces us that, by 
disconnecting the Sweckers, Midland has not in effect terminated, at least on a temporary 
basis, its obligation to buy from and sell to the Sweckers. 43 Nor are we convinced that a 
termination, even a temporary termination, may be accomplished other than by following 
this Commission's rules for termination. 

40 As discussed below, Midland purchases from two wholesale suppliers, one 
serving part of Midland's service territory, and the other serving the remaining part of 
Midland's service territory. See note 58 infra. 

41 December 15 Order, 137 FERC ~ 61,200 at PP 29-31. 

42 16 U.S.C. § 824a-3(a) (2006). 

43 That is, we see little if any distinction in practice between disconnection and 
termination. While the former is claimed to be temporary, it can also be permanent in 
practice. And while the latter is claimed to be permanent, because our regulations allow 
for subsequently undoing a termination, see 18 C.P.R. § 292.313 (20 12), it can also be 
temporary in practice. In short, cessation of service to a QF whether called one or the 
other - is still cessation of service no matter how it is denominated. 
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32. Prior to the Commission's implementation of section 210(m) ofPURP A, 44 which 
was added to PURP A by EPAct 2005, the Commission, as Midland points out, in practice 
left issues regarding disconnection of QFs for nonpayment of bills to state regulatory 
authorities or nonregulated utilities. 45 In implementing EPAct 2005, however, the 
Commission addressed, and provided specific regulations on, how an electric utility may 
terminate its obligations to purchase from and sell to QFs. 46 

33. The issue, moreover, is not so simple as the parties seeking rehearing suggest; it 
involves more than just a retail customer not paying its bills for retail service. While the 
Sweckers take retail service from Midland and such retail service is normally beyond our 
jurisdictional reach, that is not the end of the matter. The Sweckers also have a QF, and 
service to that QF pursuant to PURP A- interconnecting with and both buying from the 
QF and selling to the QF- can only be disconnected in very limited circumstances, as 
described in our earlier December 15 Order and here. PURP A does not allow service to a 
QF to be disconnected unilaterally by and at the sole discretion of the interconnected 
purchasing/selling electric utility (here, Midland), merely because that electric utility also 

44 New PURPA Section 210(m) Regulations Applicable to Small Power Production 
and Cogeneration Facilities, Order No. 688, FERC Stats. & Regs.~ 31,233 (2006), order 
on reh 'g, Order No. 688-A, FERC Stats. & Regs.~ 31,250 (2007), aff'd sub nom. 
American Forest and Paper Association v. FERC, 550 F.3d 1179 (D.C. Cir. 2008). 

45 Gregory Swecker v. Midland Power Coop., 87 FERC ~ 61,187, at 61,722 
(1999). Midland also cites to the 2006 Order, Gregory Swecker v. Midland Power Coop., 

114 FERC ~ 61,205 at P 6, order denying reconsideration, 115 FERC ~ 61,084 (2006), as 
holding that disconnection was not a matter within its jurisdiction. Midland suggests that 
the 2006 Order's statement concerning jurisdiction was made after enactment of EP Act 
2005 and thus binds the Commission. However, the language referenced by Midland is 
in the historical background section of that order reciting in summary fashion the prior 
history of the Swecker/Midland dispute (citing to Gregory Swecker v. Midland Power 
Coop., 87 FERC at 61,722); it was not intended to be a holding on the then jurisdiction 
over disconnection. Boston Edison Co., 101 FERC ~ 61,068, at P 9 n.4 (2002); Southern 
Co. Services, Inc., 57 FERC ~ 61,284, at 61,929 (1991). Moreover, the 2006 Order was 
issued prior to the Commission's implementation of section 21 O(m) of PURP A in Order 
No. 688; the rules concerning termination of the obligations to purchase from and sell to 
QFs thus issued after the 2006 Order. The 2006 Order thus does not reflect the 
Commission's understanding of how EP Act 2005 affects an electric utility's right to 
disconnect a QF. 

46 And our affirmative grant of relief under PURP A section 21 O(m) does not 
relieve an electric utility of its obligation to interconnect with a QF- only the obligation 
to purchase from and sell to the QF. 
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happened to be selling retail service. When the two services are so intertwined physically 
that disconnection of one cannot be done without disconnection of the other, as is the 

. case here, 47 the requirements ofPURP A and our implementing regulations must prevail 
over the proposed unilateral action of the interconnected purchasing/selling utility. In the 
December 15 Order, the Commission thus held that disconnection, in the circumstances 
presented here, may not occur without following the Commission's regulations for 
authorization to be relieved of the obligation to sell to a QF. 48 The 2004 Settlement noted 
by NRECA includes a discussion of disconnection for failure to pay having to be 
consistent with applicable state law and Iowa Utilities Board regulations. Although this 
2004 Settlement was approved by the Commission, Congress subsequently passed EP Act 
2005 which clarified the Commission's jurisdiction over the mandatory purchase and 
sales obligations. Therefore, to allow the 2004 Settlement to control would be 
inconsistent with our obligations under PURP A, and the Commission's regulations. 49 

34. The Commission acknowledged that there may be circumstances where failure to 
pay a bill would justify disconnection. so The Commission further stated that in the case 
before us, however, where the Sweckers have indicated that they intend to pursue the 
matter in Federal court, the Commission did not believe disconnection was justified, but 
rather disconnection must wait for the conclusion of the Sweckers' enforcement action 
under PURP A, including the conclusion of any petition for enforcement filed in Federal 
court. Disconnection is not justified until the Sweckers have had a chance to fully litigate 
the payment dispute with Midland. 

3 5. As we discuss below, the Commission reaffirms that it will exercise its discretion, 
and not itself initiate an enforcement proceeding in Federal court; while this action ends 
the dispute over avoided costs before the Commission, the Sweckers still have a statutory 
right themselves to take the dispute to court. Accordingly, upon conclusion of any 
Federal court proceeding brought by the Sweckers to enforce PURP A, the Commission 
will consider a petition to allow disconnection of the Sweckers from Midland for 
nonpayment. 

47 C.f Midland Rehearing at 2 (Midland's service to the Swecker's farm and 
residence "also provides back-up power to their QF"). 

48 December 15 Order, 137 PERC~ 61,200 at P 39. 

49 18 C.P.R.§§ 292.309-310,292.312 (2012). 

so I d. We see no inconsistency between requiring Midland to first follow the 
Commission's rules for terminating its obligation to sell to the Sweckers and the 
provision in the 2004 Settlement Agreement which permits disconnection for 
nonpayment of bills. 
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36. The remaining issue concerns the proper calculation of avoided costs and whether 

the Commission should go to court to enforce PURP A. 51 Midland, NRECA and the Iowa 

Utilities Board ask the Commission to declare that the avoided-cost rate currently being 

paid the Sweckers is consistent with PURP A. The Sweckers in turn ask that the 
Commission set up procedures to determine what rate Midland pays its wholesale 

supplier and to declare that Midland's avoided-cost rate should be based on what 
Midland pays its full-requirements wholesale supplier. 52 We find no merit in the 
Sweckers' contention that Midland's avoided cost must be the price at which Midland 

purchases power from its supplier, rather that supplier's avoided cost (which Midland 
states that it is using as its avoided cost). In Order No. 69,53 the Commission determined 

that the avoided cost of a full requirements customer is the avoided cost of the full 

requirements customer's supplier because it is the supplier that avoids generation when 

the full requirements customer purchases from a QF. The Commission has consistently 

followed this approach. 54 Given that the rate the Sweckers seek is inconsistent with our 

precedent, we see no reason why we should initiate an enforcement proceeding on behalf 

of the Sweckers to establish an avoided-cost rate methodology inconsistent with our 

precedent. Moreover, the rate that Midland currently pays the Sweckers is the rate that 

51 As noted above, the Commission has previously, in this proceeding, declined to 

initiate an enforcement proceeding in response to the Sweckers' petition. See supra note 

11. 

52 Midland was formed by the consolidation of two rural electric distribution 

cooperatives, Green County Rural Electric Cooperative and Hardin County Rural Electric 

Cooperative. Midland purchases all power supplied to its service territory formerly 

served by Hardin County Rural Electric Cooperative from Corn Belt Power Cooperative; 

it purchases all power supplied to its service territory formerly served by Green County 

Electric Rural Electric Cooperative from CIPCO. Midland is located in Midland's 
service territory formerly served by Green County Electric Rural Electric Cooperative 

and Midland's avoided cost for that part of its service territory is based on CIPCO' s 

avoided costs. 

53 Small Power Production and Cogeneration Facilities; Regulations 

Implementing Section 210 of the Public Utility Regulatory Policies Act of 1978, Order 

No. 69, FERC Stats. & Regs.~ 30,128 at 30871. 

54 See, e.g., Roger & Emma Wahl v. Allamakee-Clayton Electric Cooperative, 

115 FERC ~ 61,318, at P 10, order denying reconsideration, 116 FERC ~ 61,134 (2006); 
City of Longmont, 39 FERC ~ 61,301, at 61,974 (1987); Carolina Power & Light Co., 

48 FERC ~ 61,101, at 61,390 (1989); North Little Rock Cogeneration, L.P. and Power 

Systems, Ltd. v. Entergy Services, Inc. and Arkansas Power & Light Company, 72 FERC 

~ 61,263, at 62,172 (1995). 
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the Sweckers agreed to in the 2004 Settlement Agreement -a settlement approved by the 

Commission. 55 Our regulations provide that nothing in the Commission's regulations 

limits the authority of any electric utility and QF to agree on their own to an avoided-cost 

rate, and nothing affects the validity of any contract entered into between an electric 

utility and a QF. 56 The Commission in implementing this regulation stated that the 

regulation recognizes that the fact that a QF entered into a contract with an electric utility 

at an agreed-to rate indicates that a higher rate would be unnecessary to encourage the 

development of the QF. 57 We therefore see no reason why we should go to court based 

on the Sweckers' petition to enforce PURP A. 58 We accordingly affirm our previous 

decision in this docket to not go to court to enforce PURP A based on the Sweckers' 

petition; the Sweckers thus may themselves go to court should they wish to do so. 

55 Gregory Swecker v. Midland Power Cooperative, 108 FERC, 61,268 (2004). 

56 18 C.F.R. § 292.301(b) (2012). 

57 Order No. 69, FERC Stats. & Regs., 30,128 at 30,867-68. Midland makes 

inconsistent statements in the record as to whether the 2004 Settlement is binding. Our 

findings do not rest on whether the 2004 Settlement is binding, but on the fact that the 

2004 Agreement is evidence that the parties agreed to a rate and that a higher rate thus 

would be unnecessary to encourage the development of the QF. 

58 The Commission has, more generally, emphasized that it considers stability and 

regulatory certainty an important concern. For the sake of stability and regulatory 

certainty, the Commission has indicated that a contract is not to be lightly revised. See 

Rail Splitter Wind Farm, LLC v. Ameren Services Company and Midwest Independent 

Transmission System Operator, Inc., 142 FERC, 61,047, at PP 31-32 (2013). Even if 

we assume that the Sweckers' decision to sign the 2004 Settlement Agreement required 

Midland to pay significantly less for the Sweckers' excess energy than it could have paid 

under a differently calculated avoided-cost rate, it appears that the difference between the 

2004 Settlement Agreement's rate and what the Sweckers claim they were entitled to was 

insufficient to dissuade the Sweckers from executing the 2004 Settlement Agreement, 

and is equally insufficient now to persuade us to initiate our own enforcement 

proceeding. 
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The Commission orders: 

The requests for rehearing are hereby denied, and we reaffirm our earlier notice of 
intent not to act, as discussed in the body of this order. 

By the Commission. Commissioner Norris is concurring with a separate statement 
attached. 

(SEAL) 

Commissioner Clark is dissenting in part with a separate statement 
attached. 

Kimberly D. Bose, 
Secretary. 
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NORRIS, Commissioner, concurring: 

The Iowa Utilities Board (IUB) and Midland are correct that the issue of 

whether Midland can disconnect the Sweckers' retail service for nonpayment of 
their retail electricity bill is a matter that normally falls within state jurisdiction. 

However, with the Public Utilities Regulatory Policies Act, Congress placed the 

issue of whether Midland must purchase electric energy from QFs and sell electric 
energy to QFs squarely within FERC jurisdiction. Unfortunately, these two issues 

cannot currently be separated because there is only one existing interconnection to 
the Sweckers' farm and residence and the relevant QF. If Midland disconnects 

retail service to the Sweckers' farm and residence, then it also disconnects the QF 

and effectively terminates Midland's obligation to purchase from and sell to the 
QF. 

This is an unfortunate set of circumstances that is compounded by the long 
and tortured history among the parties involved. If the IUB and Midland find a 

way to separate the jurisdictional questions here - such as building a second 
interconnection to the QF that would allow the QF to retain service despite the 

disconnection of retail service- I am open to other solutions that will respect state 

retail jurisdiction while fulfilling the Commission's responsibilities under federal 

law. 

For these reasons, I respectfully concur. 

John R. Norris, Commissioner 
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v. 

Midland Power Cooperative and State of Iowa 

(Issued March 21, 2013) 

CLARK, Commissioner, dissenting in part: 

Today's order addresses several requests for rehearing of a prior 

Commission decision1 involving Midland Power Cooperative's (Midland) 

obligations under the Public Utility Regulatory Policies Act of 1978 (PURP A). 2 

Petitioners generally raise two main issues: (1) whether Midland Power 

Cooperative's avoided cost payments to Gregory R. Swecker and Beverly F. 

Swecker are consistent with PURP A; and (2) whether it was appropriate for the 

Commission to order reconnection of the Sweckers' facilities following 

disconnection of its retail electric service. On the first issue, I agree with the 

finding in today's order that it would be inappropriate to initiate an enforcement 

proceeding on behalf of the Sweckers to establish a higher avoided cost payment 

for their qualifying facility (QF). Granting the Sweckers' request would result in a 

deviation from established Commission practice3 and would be inconsistent with 

1 Gregory R. Swecker and Beverly F. Swecker v. Midland Power 
Cooperative and State of Iowa, 137 FERC ~ 61,200 (2011) (December 15 Order). 

2 16 U.S.C. § 824a-3 (2006). 

3 See Small Power Production and Cogeneration Facilities; Regulations 

Implementing Section 210 of the Public Utility Regulatory Policies Act of 1978, 

Order No. 69, FERC Stats. & Regs.~ 30,128 at 30871. See also, e.g., Roger & 

Emma Wahl v. Allamakee-Clayton Electric Cooperative, 115 FERC ~ 61,318 at P 

10, order denying reconsideration, 116 FERC ~ 61,134 (2006); City of Longmont, 

39 FERC ~ 61,301 at 61,974 (1987); Carolina Power & Light Co., 48 FERC ~ 

61,101 at 61,390 (1989); North Little Rock Cogeneration, L.P. and Power 
Systems, Ltd. v. Entergy Services, Inc. and Arkansas Power & Light Company, 72 

FERC ~ 61,263 at 62,172 (1995). 
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the settlement between the Sweckers and Midland, 4 which was approved by this 
Commission in 2004. 5 For these reasons, I support the order in part. 

However, I cannot support the decision to uphold the Commission's prior 
order requiring reconnection ofthe Sweckers' QF. First, termination ofthe 
Sweckers' QF service arose consequentially from the disconnection of retail 
service, which was caused by the Sweckers' nonpayment for service provided by 
Midland. The Iowa Utilities Board has jurisdiction of the retail service and 
disconnection. The Board concludes that the Sweckers should not be able to avoid 
disconnection and payment for services by framing this as a PURP A dispute. I 
agree. While our PURP A regulations obligate electric utilities to provide QFs 
service, they do not give us jurisdiction over retail disconnection. Second, the 
2004 Settlement Agreement signed by the Sweckers, and approved by the 
Commission, provides Midland with explicit authority to disconnect the Sweckers' 
facilities after sufficient notice and in accordance with applicable state law and 
Iowa Utilities Board regulations. 6 Accordingly, I would have deferred to the Iowa 
Utilities Board's jurisdiction over this matter instead of asserting Commission 
jurisdiction under PURP A. 

For these reasons, I respectfully dissent in part from this order. 

Tony Clark, Commissioner 

4 Docket No. EL03-53-000, Midland Power Cooperative Explanatory 
Statement in Support of Settlement and Request for Relief, Attachment 2 
(Agreement for Electric Service to a Qualifying Facility and for Purchase of 
Surplus Demand and Energy from a Qualifying Facility) (2004 Settlement 
Agreement). 

5 Gregory Swecker v. Midland Power Cooperative, 108 FERC ~ 61,268 
(2004). 

6 See section 9 of the 2004 Settlement Agreement. 
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LOKEN, Circuit Judge. 

Beverly and Gregory Swecker own a farm in Iowa that has a wind generator 

and is a qualifying power production facility ("QF") certified by the Federal Energy 

Regulatory Commission ("PERC"). The Sweckers sell surplus electric energy to 

Midland Power Cooperative at a rate established by the Iowa Utilities Board ("IUB"), 

implementingFERCrulesandregulations. See 16U.S.C. § 824a-3(f). Formorethan 

a decade, the Sweckers and Midland have litigated rate disputes in state court, federal 



court, and before PERC and the IUB. 1 In this round of their ongoing battle, the 

Sweckers appeal the district court's2 dismissal of their suit against Midland and its 

primary supplier, Central Iowa Power Cooperative ("CIPCO"), seeking declaratory 

and injunctive relief requiring Midland "to purchase available energy from plaintiffs 

... at Midland's full avoided cost, rather than CIPCO's avoided cost." Reviewing 

the grant of a Rule 12(b )( 6) motion to dismiss de novo, we affirm. See Briehl v. Gen. 

Motors Corp., 172 P.3d 623, 627 (8th Cir. 1999) (standard of review). 

I. Factual and Regulatory Background 

A. One purpose of the Public Utility Regulatory Policies Act of 1978, Pub. L. 

No. 95-617, 92 Stat. 3117 ("PURP A"), was to "provid[ e] for increased conservation 

of electric energy, increased efficiency in the use of facilities and resources by 

electric utilities, and equitable retail rates for electric consumers." 16 U.S.C. 

§ 2601(1). "Section 210 ofPURPA's Title II, 92 Stat. 3144, 16 U.S.C. § 824a-3, 

seeks to encourage the development of cogeneration and small power production 

facilities." PERC v. Mississippi, 456 U.S. 742, 750 (1982). To overcome the 

reluctance of traditional electric utilities to purchase power from nontraditional QPs, 

§ 210 directs PERC to promulgate rules that require electric utilities to offer to 

purchase electric energy from small power production facilities. 16 U.S.C. § 824a-

3(a)(2). PERC may initiate action in federal court to enforce these rules, and QPs 

1See Swecker v. Midland Power Coop., 142 PERC ~ 61,207, 2013 WL 
1182419 (Mar. 21, 2013) (Swecker); Swecker v. Midland Power Coop., 137 PERC 
~ 61,200, 2011 WL 6523727 (Dec. 15, 2011); Windway Techs., Inc. v. Midland 
Power Coop., 696 N.W.2d 303 (Iowa 2005); Office of Consumer Advocate v. Iowa 
Utils. Bd., 656 N.W.2d 101 (Iowa 2003); Windway Techs., Inc. v. Midland Power 
Coop., No. C00-3089MWB, 2001 WL 1248741 (N.D. Iowa Mar. 5, 2001). 

2The Honorable James E. Gritzner, United States District Judge for the 
Southern District of Iowa. 
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such as the Sweckers may sue ifFERC declines a request to act. 16 U.S.C. § 824a-

3(h); Mississippi, 456 U.S. at 751. 

PURP A provides that the rate at which electric utilities purchase a QF's power 

"shall be just and reasonable to the [customers] of the electric utility" and bars FERC 

from prescribing a rate that "exceeds the incremental cost to the electric utility of 

alternative electric energy." 16 U.S.C. § 824a-3(b). As the House committee report 

explained, "The provisions of [ § 21 OJ are not intended to require the rate payers of 

a utility to subsidize cogenerators or small power producers." H.R. Rep. No. 95-

1750, at 98 (1978), reprinted in 1978 U.S.C.C.A.N. 7797, 7832. The statute defines 

"incremental cost of alternative electric energy" as "the cost to the electric utility of 

the electric energy which, but for the purchase from [the] small power producer, such 

utility would generate or purchase from another source." § 824a-3(d). The FERC 

regulations adopted this definition in defining the term here at issue, "avoided costs. "3 

FERC enacted Rules 303 and 304 to implement § 210 of PURP A. See Am. 

Paper Inst., Inc. v. Am. Elec. Power Serv. Corp., 461 U.S. 402,406-07 (1983). Rule 

303 provides that "[ e ]ach electric utility shall purchase, in accordance with [Rule 

304], any energy and capacity which is made available from a qualifying facility: (1) 

Directly to the electric utility; or (2) Indirectly to the electric utility in accordance 

with paragraph (d) of this section." 18 C.F.R. § 292.303(a). Rule 304 reiterates the 

statutory mandates regarding rates and provides that a rate equaling avoided costs 

satisfies PURP A. §§ 292.304(a), (b )(2). Other regulations permit parties to agree 

upon a rate different than avoided costs. See 18 C.F.R. § 292.301(b)(l). It is 

undisputed that Midland is an "electric utility" under PURP A and thus subject to 

these obligations. See 16 U.S.C. § 2602(4). 

3"Avoided costs means the incremental costs to an electric utility of electric 
energy or capacity or both which, but for the purchase from the qualifying facility or 
qualifying facilities, such utility would generate itself or purchase from another 
source." 18 C.F.R. § 292.101(b)(6). 
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B. Midland is a retail electric distribution cooperative owned by its member 

customers. Midland is a member of and buys its power from CIPCO, a generation 

and transmission cooperative that supplies the wholesale power requirements of its 

thirteen rural electric and municipal electric cooperative members in the distribution 

territories they serve. Thus, CIPCO is considered to be Midland's "all-requirements 

supplier." Swecker v. Midland, 2011 WL 6523727, at *3. As a non-profit 

cooperative, Midland is a "nomegulated public utility" under Iowa and federal law, 

a misnomer, but one of jurisdictional significance. See 16 U.S.C. § 2602(9) & (18); 

Iowa Code § 476.1A. 

One issue FERC needed to address in implementing § 210 ofPURP A was the 

challenge posed by all-requirements contracts, namely, "that the obligation to 

purchase from qualifying facilities under this section might conflict with contractual 

commitments ... requiring [utilities] to purchase all of their requirements from a 

wholesale supplier." Small Power Production and Cogeneration Facilities; 

Regulations Implementing Section 210 of the Public Utility Regulatory Policies Act 

of 1978, 45 Fed. Reg. 12,214, 12,219 (Feb. 25, 1980) ("Order No. 69"). More 

specifically, when setting the rate at which an all-requirements utility such as 

Midland must purchase from a QF such as the Sweckers, should the PERC-prescribed 

maximum rate be the avoided costs of Midland -- the rate at which it purchases from 

its all-requirements supplier, CITCO --or CITCO's avoided costs, a lower rate? 

In City of Longmont, 39 FERC ~ 61,301, 1987 WL 117113, at *3 (June 16, 

1987), FERC rejected the QF's argument that the avoided cost rate is the cost all­

requirements customers pay their supplier because "the generation avoided by the 

[customers when they] purchase from QFs would be the energy and capacity cost 

avoided" by their all-requirements supplier. In Carolina Power & Light Co., 48 

FERC ~ 61,101, 1989 WL 262068, at *5-6 (July 25, 1989), applying City of 

Longmont, FERC explained why the supplying utility's avoided costs rate, not the 

rate charged by the supplying utility to an all-requirements customer, should apply: 
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[I]n Order No. 69, we discussed the ramifications of a QF selling to a 
full requirements customer instead of selling to that customer's 
supplying utility. We recognized that only the full requirements supplier 
... would be in a position to avoid constructing or running generation 
facilities. We were concerned that in cases where a full requirements 
supplier's wholesale rate exceeds its avoided costs, QFs may attempt to 
sell to the full requirements customer instead of the full requirements 
supplier, claiming the supplier's full requirements rate as the avoided 
cost. In such circumstances, it was determined that the full requirements 
rate should be adjusted so that the full requirements supplier will be in 
the same position as if it had purchased power directly from the QF. 

Another aspect of the all-requirements contract issue was addressed in Rule 

303(d), which provides an alternate means by which an electric utility can meet its 

all-requirements obligation without hindering small power production: 

Under paragraph (d), if the qualifying facility consents, an all­
requirements utility which would otherwise be obligated to purchase 
energy or capacity from the qualifying facility would be permitted to 
transmit the energy or capacity to its supplying utility. In most 
instances, this transaction would actually take the form of the 
displacement of energy or capacity that would have been provided under 
the all-requirements obligation. In this case, the supplying utility is 
deemed to have made the purchase and, as a result the all-requirements 
obligation is not affected. 

Order No. 69, 45 Fed. Reg. at 12,219. 

B. Relevant Procedural History 

In this complex regulatory universe, federal district courts have exclusive 

jurisdiction over "implementation" claims, where the issue is whether a non-regulated 

utility such as Midland has improperly implemented the PURP A regulations. State 
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courts exercise jurisdiction over "as-applied" claims, for example, claims challenging 

the calculation of a specific avoided costs rate. See 16 U.S.C. §§ 824a-3(f), (g), 

2633(a), (c). 

After an Iowa state court set Midland's avoided costs at 2.5394 cents per 

kilowatt hour in 2002, the Sweckers and Midland entered into an Agreement for 

Electric Service to a Qualifying Facility that set the avoided cost rate at 2.5394 cents 

per kWh.4 Litigation continued. The Sweckers argued before FERC that the 

Agreement inappropriately adopted a rate that was "based on false information 

provided by Midland." FERC determined that the "Agreement constitutes a 

reasonable resolution of this proceeding." Swecker v. Midland Power Coop., 108 

FERC ~ 61,268, 2004 WL 2106368, at *4-5 (Sept. 21, 2004). In Windway Techs., 

Inc. v. Midland Power Coop., 732 N.W.2d 887 (table), 2007 WL 752278, at *4-5 

(Iowa App. Mar. 14, 2007), state courts rejected the Sweckers' attempt to relitigate 

Midland's avoided costs in pursuing a claim for damages. In 2011, the IUB declined 

the Sweckers' request to relitigate the rate issue and Midland's avoided costs. 

Swecker v. Midland Power Coop., No. FCU-2011-0008, 2011 WL 1589086, at *5 

(I.U.B. Apr. 22, 2011). 

Unsuccessful in these "as-applied" claims, the Sweckers sought federal relief, 

petitioning FERC to commence an enforcement action in federal court. FERC instead 

issued a Notice of Intent Not To Act, explaining that the Sweckers "ask that the 

Commission ... declare that Midland's avoided-cost rate should be based on what 

Midland pays its full-requirements wholesale supplier," andrejectingthis contention: 

In Order No. 69, the Commission determined that the avoided cost of a 
full requirements customer is the avoided cost of the full requirements 

4According to pleadings and attached exhibits, Midland pays CIPCO more for 
energy than it pays the Sweckers under this Agreement, with the rate it paid CIPCO 

between years 2001 and 2011 ranging from 4.98 cents to 6.37 cents per kWh. 
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customer's supplier because it is the supplier that avoids generation 
when the full requirements customer purchases from a QF. The 
Commission has consistently followed this approach. Given that the 
rate the Sweckers seek is inconsistent with our precedent, we see no 
reason why we should initiate an enforcement proceeding on behalf of 
the Sweckers to establish an avoided-castrate methodology inconsistent 
with our precedent. Moreover, the rate that Midland currently pays the 
Sweckers is the rate that the Sweckers agreed to in the 2004 Settlement 
Agreement -- a settlement approved by the Commission. 

Swecker, 2013 WL 1182419, at * 8 (citations omitted). This opinion reaffirmed the 

City of Longmont rule that FERC would "measure the avoided cost of a full 

requirements customer as the avoided cost of the full requirements supplier since it 

is the supplier that avoids generation when the full requirements customer purchases 

from a QF." Carolina Power, 1989 WL 262068, at *6. 

The Sweckers then commenced this action, seeking an order "enforcing the 

implementation ofPURP A and FERC' s PURP A regulations and declaring Midland's 

full avoided cost rate for purchasing surplus energy from plaintiffs and all other non­

consenting Qualifying Facilities is the same rate which Midland pays CIPCO." The 

district court granted Defendants' motion to dismiss, concluding that Plaintiffs failed 

to state a claim upon which relief can be granted because, in light ofFERC precedent 

and FERC's consideration of the Sweckers' claim in deciding not to act, the 

"Complaint contains no factual basis for a determination Plaintiffs have a plausible 

claim for a departure from the established definition of 'avoided cost rate."' The 

court denied the Sweckers' motion for a new trial or, in the alternative, an altered or 

amended order, noting that it had considered and rejected the Sweckers' contention 

that Midland cannot pay the Sweckers at CIPCO's avoided cost rate because the 

Sweckers never consented to that rate, as 18 C.F.R. § 292.303(d) requires. Rather, 

the court determined, § 292.303( d) is inapplicable because "Plaintiffs sold energy 

directly to Midland-- not indirectly to CIPCO through Midland." 
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III. Discussion 

The Sweckers purport to raise three distinct issues on appeal, but their entire 

argument can be succinctly stated and analyzed: they contend that the plain language 

of 18 C.F.R. § 292.303(d) required Midland to obtain the Sweckers' consent as QF 

before CIPCO's avoided cost rate could apply to Midland's purchases, the district 

court erred in deferring to FERC's longstanding contrary interpretation of this 

regulation, and therefore their complaint stated a claim on which declaratory and 

injunctive relief from use of an unlawful avoided cost rate can be granted. 

As we have explained, FERC adopted § 292.303(d) to provide an alternate 

means by which an all-requirements electric utility can meet its PURP A purchase 

obligations by "transmit[ting] the [QF's] energy or capacity to its supplying utility," 

in which case "the supplying utility is deemed to have made the purchase and, as a 

result the all-requirements obligation is not affected." Order No. 69, 45 Fed. Reg. at 

12,219. The regulation provides: 

(d) Transmission to other electric utilities. If a qualifying facility 

agrees, an electric utility which would otherwise be obligated to 

purchase energy or capacity from such qualifying facility may transmit 

the energy or capacity to any other electric utility. Any electric utility 

to which such energy or capacity is transmitted shall purchase such 

energy or capacity under this subpart as if the qualifying facility were 

supplying energy or capacity directly to such electric utility. The rate 

for purchase by the electric utility to which such energy is transmitted 

shall be adjusted up or down to reflect line losses pursuant to 

§ 292.304(e)(3) and shall not include any charges for transmission. 

The language describing a utility "which would otherwise be obligated to 

purchase energy" (emphasis added) plainly states that§ 292.303(d) only enables an 

electric utility such as Midland to shed its purchase obligation with a QF's consent, 

in which case the all-requirements supplier (here, CIPCO) purchases the QF's energy 
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or capacity as if it was directly supplied.5 However, that transfer of the purchase 

obligation never occurred in this case. The Sweckers never consented to supply 

CIPCO, directly or indirectly, and they alleged in their complaint and concedyd on 

appeal that "Midland purchases surplus demand and energy from plaintiff." Thus, it 

is undisputed that Midland has upheld its PURP A obligation to purchase surplus 

energy the Sweckers made available. See 18 C.P.R. § 292.303(a); Order No. 69, 45 

Fed. Reg. at 12,220 ("[i]fthe qualifying facility does not consent to transmission to 

another utility, the first utility retains the purchase obligation"). 

The Sweckers argue that Order No. 69 prohibits using the supplying utility's 

avoided cost rate when the all-requirements customer purchases from the QF absent 

the QF 's consent. FERC has consistently rejected this interpretation of§ 292.303 (d). 

Rather, in City ofLongmont and Carolina Power, without reference to§ 292.303(d), 

FERC adopted the rule that CIPCO's avoided costs are the maximum rate that may 

apply to Midland's mandatory purchases from the Sweckers to discourage QFs from 

withholding consent for direct energy transfers to all-requirements suppliers. This 

better serves the statutory purposes of "increased conservation of electric energy, 

increased efficiency in the use of facilities and resources by electric utilities, and 

equitable retail rates for electric consumers." 16 U.S.C. § 2601(1). The Sweckers' 

pleadings put this situation squarely within the paradigm described in Carolina Power 

--the Sweckers are "attempt[ing] to sell to the full requirements customer [Midland] 

instead of the full requirements supplier [CIPCO], claiming the supplier's full 

requirements rate as the avoided cost." Carolina Power, 1989 WL 262068, at *5. 

An agency's interpretation of its own regulations is "controlling unless plainly 

erroneous or inconsistent with the regulation." Auer v. Robbins, 519 U.S. 452, 461 

5The procedural struggles between these parties illustrate why FERC chose to 
specify that the all-requirements customer retains the purchase obligation and may 
transfer the obligation only with the consent of the QF. See Central Iowa Power 
Coop., 105 FERC,; 61,239, 2003 WL 22725391, at *4 (Nov. 19, 2003). 
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(1997) (quotation omitted). Auer deference is particularly appropriate when "there 

is no indication that [the agency's] current view is a change from prior practice." 

Decker v. Nw. Envtl. Def. Ctr., 133 S. Ct. 1326, 1337 (2013). Here, PERC's 

interpretation of "avoided costs" when an all-requirements utility is required to 

purchase from a QF is not plainly erroneous; is consistent with the provisions of 18 

C.F.R. §§ 292.101(b)(6), .303, and .304, read as a whole and in context; reasonably 

serves diverse statutory purposes when applying PURP A to a complex situation; and 

has been the agency's consistent practice since City of Longmont. PERC's 

interpretation is therefore controlling and forecloses the contrary interpretation of 

§ 292.303(d) urged by the Sweckers on appeal. Applying this longstanding 

interpretation, the district court correctly concluded that the Sweckers' lack of 

consent to Midland transferring energy to CIPCO was "irrelevant since Plaintiffs 

never allege that Midland actually transferred Plaintiffs' energy to CIPCO." 

IV. Conclusion 

For the foregoing reasons, we agree with the district court that the Sweckers' 

complaint failed to state a claim for relief; we therefore affirm the Rule 12(b )( 6) 

dismissal. As there were no errors of law in need of correction, the district court did 

not abuse its discretion in denying the Sweckers' Rule 59( e) motion. See Ellis v. City 

of Minneapolis, 518 F. App'x 502, 505 (8th Cir. 2013) (standard of review). 

Accordingly, the judgment of the district court is affirmed. 

BYE, Circuit Judge, dissenting. 

As the Court notes, an agency's interpretation of its own regulation is not 

controlling when it is "plainly erroneous or inconsistent with the regulation." Auer 

v. Robbins, 519 U.S. 452, 461 (1997) (quotation omitted). In this case, the Federal 
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Energy Regulatory Commission (PERC) adopted a rule in City of Longmont6 and 

Carolina Power7 without considering the consent provisions in the relevant 

regulation, 18 C.P.R. § 292.303(d), and without addressing the relevant and 

controlling provisions set forth in Order No. 69.8 Because the rule adopted by PERC 

is inconsistent with both the controlling order and the controlling regulation, neither 

the district court nor our Court should defer to it. I therefore respectfully dissent from 

the decision to affirm the district court's dismissal of the Sweckers' complaint. 

I 

The Sweckers contend, and I agree, that§ 292.303( d) gives a qualifying facility 

(QF) the discretion to choose whether to accept the avoided cost rate of a non­

generating utility (Midland), or to bypass the non-generating utility and accept the 

avoided cost rate of the non-generating utility's supplier (CIPCO). I believe this is 

the only reasonable interpretation of the regulation when read in conjunction with 

Order No. 69. 

In Order No. 69, PERC specifically addressed the situation where the utility 

obligated to purchase excess energy from a QF was not only a non-generating utility, 

but was also an all-requirements utility bound by contract to purchase all of its energy 

from the same supplying utility. In such a situation, there is necessarily tension 

between the utility's contractual obligations to its supplier, and the obligations 

imposed by federal law. This is exactly Midland's situation. Midland is both a non­

generating utility and an all-requirements utility bound by contract to purchase all of 

639 PERC~ 61,301, 1987 WL 117113 (June 16, 1987). 

748 PERC~ 61,101, 1989 WL 262068 (July 25, 1989). 

8Small Power Production and Cogeneration Facilities; Regulations 
Implementing Section 210 of the Public Utility Regulatory Policies Act of 1978, 
Order No. 69, 45 Fed. Reg. 12,214 (Feb. 25, 1980). 
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its energy from CIPCO. But the Public Utility Regulatory Policies Act of 1978, Pub. 

L. No. 95-617, 92 Stat. 3117 (PURPA), obligates Midland to purchase the excess 

energy generated by any QF in its coverage area, such as the Sweckers' windmill. 

Midland therefore cannot comply with both federal law and its contract. If it 

purchases all of its energy from CIPCO and refuses to purchase energy from QFs, it 

is violating federal law. On the other hand, if Midland complies with federal law by 

purchasing excess energy from a QF in its coverage area, it is violating its contract 

with CIPCO. 

In Order No. 69, FERC adopted the consent requirement set forth in 

§ 292.303(d) to address this issue. First, FERC indicated the obligations imposed by 

PURP A must take precedence over the contractual obligations the non-generating 

utility may have to its supplier. See 45 Fed. Reg. 12,214 at 12,219 (explaining that 

if the contractual obligations of an "all-requirements rural electric cooperative[]" were 

permitted "to override the obligation to purchase from qualifying facilities, these 

contractual devices might be used to hinder the development of cogeneration and 

small power production"). As a consequence, the Commission stated the "mandate 

of PURP A to encourage cogeneration and small power production requires that 

obligations to purchase under this provision supersede contractual restrictions on a 

utility's ability to obtain energy or capacity from a qualifying facility." I d. 

FERC next noted that a non-generating utility always has the option of seeking 

a waiver "if compliance with the purchase obligation would impose a special hardship 

on an all-requirements customer." Id. Midland sought a waiver in this case, which 

if granted would have required CIPCO to purchase the excess energy generated by 

QFs in Midland's area. FERC, however, denied Midland's request for a waiver, and 

therefore Midland remains obligated to purchase energy from the Sweckers' windmill. 

In the absence of a waiver, FERC offered another "out" to anon-generating all­

requirements utility caught in this Catch 22 between its contractual obligations to its 
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supplier and its federal obligation to a QF under PURPA. That is where§ 292.303(d) 

comes into play. As explained by FERC in Order No. 69, § 292.303(d) creates a 

situation where a QF can essentially bypass a non-generating utility middleman (such 

as Midland), and transmit its energy straight through to the supplying utility (such as 

CIPCO). This "out" permits the non-generating utility caught in the middle to satisfy 

its contractual obligations to its supplier, but also satisfies the requirements of 

PURP A by giving a QF an alternative purchaser of its excess energy. 

The key, however, is that§ 292.303(d) expressly requires the QF to consent to 

this alternative arrangement that relieves the non-generating utility from its federally­

imposed purchase obligations. The regulation specifically states "[i]f a qualifying 

facility agrees, an electric utility which would otherwise be obligated to purchase 

energy or capacity from such qualifying facility [i.e., Midland] may transmit the 

energy or capacity to any other electric utility [i.e., Midland's supplier, CIPCO]." 18 

C.F.R. § 292.303(d) (emphasis added). If such a transfer takes place, the regulation 

goes on to state that the "electric utility to which such energy or capacity is 

transmitted [i.e., CIPCO] shall purchase such energy or capacity under this subpart 

as if the qualifying facility were supplying energy or capacity directly to such electric 

utility." I d. 

There is no dispute that the Sweckers never consented to CIPCO purchasing 

their windmill's excess energy, and thus Midland still retains the obligation to 

purchase the Sweckers' excess energy pursuant to PURP A. Midland contends 

however, that irrespective of whether it retains the purchase obligation, or the 

purchase obligation has transferred to CIPCO, the avoided cost rate to use when 

paying the Sweckers is always CIPCO's avoided cost rate. In other words, the 

Sweckers must accept CIPCO's avoided cost rate if CIPCO becomes the purchaser, 

but the Sweckers must also accept CIPCO's avoided cost rate if Midland remains the 

purchaser. 
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Midland's position is inconsistent with Order No. 69 and§ 292.303(d), and 

thus so is the Court's decision which adopts Midland's position. In Order No. 69, 

when explaining that the purchase obligation remains with the non-generating utility 

if a QF does not consent to the pass-through transmission to the supplying utility, 

PERC expressly gives examples where the QF may choose between the supplier's 

(i.e., CIPCO's) avoided cost rate or the non-generating utility's (i.e., Midland's) 

avoided cost rate. If, as Midland contends, the supplier's avoided cost rate is always 

applicable, there would have been no need for PERC to discuss situations where a QF 

might choose one over the other. 

Order No. 69 expressly states: "There are several circumstances in which a 

qualifying facility might desire that the electric utility with which it is interconnected 

[i.e., Midland] not be the purchaser of the qualifying facility's energy and capacity, 

but would prefer instead that an electric utility with which the purchasing utility is 

interconnected [i.e., CIPCO] make such a purchase." 45 Fed Reg. 12,214 at 12,219. 

The Commission then sets forth an example where a non-generating utility's 

(Midland's) avoided cost rate may actually be lower than the supplying utility's 

(CIPCO's) avoided cost rate, such that it would be beneficial to the QF to consent to 

transmission directly to the supplier: 

If, for example, the purchasing utility is a non-generating utility, its 
avoided costs will be the price ofbulk purchased power ordinarily based 
on the average embedded cost of capacity and average energy cost on its 
supplying utility's system.9 As a result, the rate to the qualifying facility 
would be based on those average costs. If, however, the qualifying 
facility's output were purchased by the supplying utility, its output 
ordinarily will replace the highest cost energy on the supplying utility's 
system at that time, and its capacity might enable the supplying utility 
to avoid the addition of new capacity. Thus, the avoided costs of the 

9The amount of this cost (Midland's "price ofbulked purchased power") is not 

clear in this record, but appears to be the correct amount to pay the Sweckers. 

-14-



supplying utility may be higher than the avoided cost of the non­
generating utility. 

I d. (emphasis added). 

The necessary and unavoidable implication ofFERC's comparison between the 

supplying utility's avoided cost rate (CIPCO's), and the non-generating utility's 

avoided cost rate (Midland's), is that both avoided cost rates can apply. And it is 

equally clear from the detailed discussion set forth in Order No. 69 that the issue of 

which utilities' avoided cost rate applies is determined solely by the QF's consent. If 

Midland's position is correct, and an all-requirements non-generating utility was 

always entitled to use the supplying facility's avoided cost rate, there would have 

been no reason for FERC to have compared the two utilities' avoided cost rates in 

Order No. 69. 

FERC goes on to state .in Order No. 69 that "ifthe qualifying facility does not 

consent to transmission to another utility [CIPCO], the first utility [Midland] retains 

the purchase obligation." Id. at 12,220. When read in conjunction with the earlier 

comparison of the avoided costs rates of the non-generating utility and the supplying 

utility, the unavoidable conclusion is that the non-generating utility's (Midland's) 

avoided cost rate applies when the QF does not consent to the pass-through 

transmission to the supplier. 

That is precisely the situation involved here. The Sweckers never consented 

to the transmission of their windmill's excess energy directly to CIPCO. As a 

consequence, Midland retains the purchase obligation. Therefore, it is Midland's 

avoided cost rate, not CIPCO's, which should be used when determining the amount 

to pay the Sweckers. The district court thus erred in dismissing the Sweckers' 

complaint. 

-15-



As the Court itself notes, the rule FERC adopted in City of Longmont and 

Carolina Power was without reference to the consent provisions of§ 292.303( d), or 

without addressing the relevant provisions set forth in Order No. 69 discussed herein. 

Thus, to the extent FERC has created a contrary rule whereby the supplying utility's 

avoided cost rate is always used when a non-generating utility has the initial purchase 

obligation, irrespective of whether or not a QF has consented to a pass-through 

transmission to a supplying utility, such a rule is not entitled to deference because it 

is plainly inconsistent with the controlling order and regulation. 

II 

I respectfully dissent. 
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RENEWABLE ENERGY STANDARD OFFER CONTRACT 

THIS RENEWABLE ENERGY STANDARD OFFER CONTRACT (including all 
Appendices) hereinafter referred to as the 11Contract", dated as of __________ _ 
("Effective Date") is entered into between JEA, a body politic and corporate ("Buyer"), and 
----------("REQF 11

). Buyer and REQF are sometimes referred to herein individually as a "Party11 and collectively as the "Parties". 

WIT N E S S E T H: 

WHEREAS, the REQF desires to sell and Buyer desires to purchase electricity to be generated 
by the REQF consistent with Section 366.91, Florida Statutes, and 

WHEREAS, the REQF has signed an interconnection agreement with the Buyer, or represents or 
warrants that it has entered into a valid and enforceable interconnection/transmission service 
("Wheeling") agreement with the utility in whose service territory the Facility as defined below 
is to be located, pursuant to which the REQF assumes contractual responsibility to make any and 
all Wheeling-related arrangements (including control area services) between the REQF and the 
Wheeling utility, and all intermediate control areas and transmission owners, for delivery of the 
Facility's 's firm capacity and energy to Buyer; and 

WHEREAS, the JEA Board has approved the form of this Standard Offer Contract for the 
Purchase of Finn Capacity and Energy from a Renewable Energy QualifYing Facility; and 

WHEREAS, the REQF guarantees that the Facility is capable of cielivering firm capacity and 
energy to BUYER for the term of this Contract in a manner consistent with the provisions of this 
Contract; and 

WHEREAS, REQF will develop, construct, own and operate a renewable energy qualified 
facility located at (the "Facility") with a maximum capacity of __ 
KW; and 

NOW, THEREFORE, in consideration of the mutual covenants and Contracts herein set forth, · 
the Parties hereto agree as follows: 
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1. DEFINITIONS AND INTERPRETATION 

1.1 Definitions. As used in this Contract, the terms set forth below in this Section 1 
shall have the respective meanings so set forth. 

i'Ajjected Party" has the meaning set forth in Section 19 .1. 

i'Affiliate" means, when used with respect ,to any Person, any Person controlling, 
controlled by or under common control with such Person. For the purposes of this 
definition, the term "controlling" (and, with correlative meanings, the terms 
"controlled by" and "under common control with") shall mean (a) the possession of 
the power to direct or cause the direction of the management and policies of such 
Person, whether through the ownership of voting securities or by contract or agency 
or otherwise or (b) the power to exercise, directly or indirectly, more than fifty 
percent (50%) of the voting rights attributable to the shares of the controlled Person. 

('Ancillary Services" means those services that are necessary to support the 
transmission of capacity and energy from resources to loads while maintaining 
reliable operation of the Interconnected Utility System in accordance with Good 
Utility Practice. 

uBankruptcy" means any case, action or proceeding under any bankruptcy, 
reorganization, debt arrangement, insolvency or receivership law or any dissolution 
or liquidation proceeding commenced by or against a Person and, if such case, action 
or proceeding is not commenced by such Person, such case or proceeding shall be 
consented to or acquiesced in by such Person or shall result in an order for relief. 

uBankruptcy Event" means with respect to a Party, an assignment by such Party for 
the benefit of creditors or the filing of a case in Bankruptcy or any proceeding under 
any other insolvency law under which such Party is debtor in bankruptcy. 

HBusiness Day" means any day except a Saturday, Sunday, a Federal Reserve Bank 
holiday or NERC Holidays. A Business Day shall open at 8:00 a.m. and close at 
5:00p.m. local time for the relevant Party's principal place of business. The 
relevant Party, in each instance unless otherwise specified, shall be the Party from 
whom the notice, payment or delivery is being sent and by whom the notice or 
payment or delivery is to be received. 
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''Buyer Event of Default" has the meaning specified in Section 16.3. 

((CCDD" means Contracted Capacity Delivery Date as defined in Section 6.5.1. 

ucapacity Factor" means the total energy produced by the Facility during the period 
hours divided by the amount of energy the Facility would have produced if it had 
operated at maximum continuous rating during the Period Hours. 

''Change in Law" means, after the Effective Date, the enactment, adoption, 
promulgation, modification or repeal or a material modification or change in the 
administrative or judicial application by any Governmental Agency of any 
applicable Requirement of Law. 

"Confidential Information" has the meaning specified in Section 16. 

''Contract Price" means the applicable price for Electric Energy stated in Section 
10. 

"Contract Year" means for each contract year, the period commencing on the 
CCDD (or anniversary thereof), and ending 365 days, 366 days in leap years, later 
through the expiration ofthe Term. 

((Default Rate" means the one-month "LIBOR" as published from time to time in 
the "Money Rates" section of The Wall Street Journal, plus 4.5% (450 basis points) 
per annum. 

''Dynamic Schedule" means a telemetered reading or value that is updated in real 
time and is used as a schedule in the Automatic Generation Control (AGC)/ Area 
Control Error (ACE) equation and the integrated value of which is treated as a 
schedule for interchange accounting purposes. 

"Dynamic Transfer" refers to methods by which the control response to loads or 
generation is assigned, on a real time basis, from the control area that is electrically 
connected to the control area that is not electrically connected. Dynamic Schedules 
and Pseudo Tie are two types of dynamic transfers. 
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((Effective Date" means the date of this Contract. 

((Electric Energy" means electric energy output from the Facility delivered to Buyer 
at the Point of Delivery by REQF from and after the CCDD in accordance with the 
terms of this Contract. 

((Emergency Condition" means an emergency condition or situation which (i) in the 
sole judgment of the REQF, Interconnected Utility, or Buyer presents an imminent 
physical threat of danger to life, or significant threat to health or property or (ii) in 
the sole judgment of the Interconnected Utility could cause a significant disruption 
on or significant damage to the Interconnected Utility's System (or any material 
portion thereof) or the transmission system of a third party (or any material portion 
thereof). 

"Energy Rate" has the meaning set forth in Section 1 0.1. 

((Environmental Attributes" means any and all credits, benefits, em1sswn 
reductions, offsets, and allowances, howsoever entitled, resulting from the avoidance 
of the emission of any gas, chemical, or other substance to the air, soil, or water, 
which are deemed of value by Buyer. Environmental Attributes include but are not 
limited to: (1) any avoided emissions of pollutants to the air, soil or water such as 
(subject to the foregoing) sulfur oxides (SOx), nitrogen oxides (NOx), carbon 
monoxi~e (CO), and other pollutants; and (2) any avoided emissions of carbon 
dioxide (C02), methane (CH4), and other greenhouse gases (GHGs) that have been 
determined by the United Nations Intergovernmental Panel on Climate Change or 
other recognized environmental agency to contribute to the actual or potential threat 
of altering the Earth's climate by trapping heat in the atmosphere. Environmental 
Attributes do not include Production Tax Credits or certain other financial incentives 
existing now or in the future associated with the construction or operation of the 
Facility. 
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"Environmental Impact" means any cost, damages, expense, liability, obligation or 
other responsibility arising from or under any Legal Requirement or occupational 
safety and health law, including those consisting of or relating to: 

(a) any environmental, health or safety matter or condition (including on"site or 
off"site contamination, occupational safety and health and regulation of any 
chemical substance or product); 

(b) any fine, penalty, judgment, award, settlement, legal or administrative 
proceeding, damages, Joss, claim, demand or response, remedial or inspection 
cost or expense arising under any Legal Requirement or occupational safety 
and health law; 

(c) financial responsibility under any Legal Requirement or occupational safety 
and health law for cleanup costs or corrective action, including any cleanup, 
removal, containment or other remediation or response actions ("Cleanup") 
required by any Legal Requirement or occupational safety and health law 
(whether or not such Cleanup has been required or requested by any 
Governmental Agency) and for any natural resource damages; or 

(d) any other compliance, corrective or remedial required under any Legal 
Requirement or occupational safety and health Jaw. 

"Extension Term" has the meaning set forth in Section 3.1. 

"Facility" means the [insert description of Facility] 

uFERC" means the Federal Energy Regulatory Commission or its successor. 

"Force Majeure Event" has the meaning set forth in Section 19.1. 

"Force Majeure Period" means any period during which a Force Majeure Event 
affecting REQF occurs that precludes whoJly or in part the capability of the Facility 
to deliver Electric Energy as required hereunder. 
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((Forced Outage" means an unplanned outage that requires either immediate 
removal of a unit from service, removal within six (6) hours or removal from service 
before the end of the next weekend as also defined by NERC. 

uFRCC" means Florida Reliability Coordinating Council. 

((Generation Interconnection Contract" means the generation interconnection 
Contract to be entered into separately between REQF and Buyer providing the 
construction and operation of the Interconnection Facilities at the Point Delivery. 

uGood Utility Practice(s)" means any of the practices, methods and acts engaged in 
or approved by a significant portion of the electric utility industry during the relevant 
time period, or any of the practices, methods and acts which, in the exercise of 
reasonable judgment in light of the facts known at the time the decision was made, 
could have been expected to accomplish the desired result at a reasonable cost 
consistent with good business practices, reliability, safety and expedition, Good 
Utility Practice is not intended to be limited to the optimum practice, method, or act 
to the exclusion of all others, but rather to be acceptable practices, methods, or acts 
generally accepted in the region. 

((Government Agency" means any federal, state, local, territorial or municipal 
government, governmental department, commission, board, bureau, agency, 
instrumentality, judicial or administrative body (or ·any agency, instrumentality or 
political subdivision thereof), or any official of any such government agency, having 
jurisdiction over the Buyer, REQF, the Facility, or the Interconnected Utility. 

((Governmental Approval" means any authorization, consent, ratification, waiver, 
registration, approval, license, ruling, permit, exemption, filing, variance, order, 
judgment, decree, publication, notice to, declarations of or with or regtliation by or 
with, or issued, granted, or given by any Government Agency relating to the 
acquisition, ownership, occupation, construction, Commissioning, operation or 
maintenance of the Facility or to the execution, delivery or performance of this 
Contract .. 
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((Governing Documents" means with respect to any particular entity: (a) if a 
corporation, the articles or certificate of incorporation and the bylaws; (b) if a 
general partnership, the partnership agreement and any statement of partnership; (c) 
if a limited partnership, the limited partnership agreement and the certificate of 
limited partnership; (d) if a limited liability company, the articles of organization and 
operating agreement; (e) if another type of person, any other charter or similar 
document adopted or filed in connection with the creation, formation or organization 
of the person; (f) as to any or all of the foregoing, as applicable, all equity holders' 
agreements, voting agreements, voting trust agreements, joint venture agreements, 
registration rights agreements or other agreements or documents relating to the 
organization, management or operation of any person or relating to the rights, duties 
and obligations of the equity holders of any person; and (g)· any amendment or 
supplement to any of the foregoing. 

uGreen Tags" means (a) the Environmental Attributes associated with the energy 
generated from the Facility, together with (b) the Green Tag Reporting Rights 
associated with such energy and Environmental Attributes. One Green Tag 
represents the Environmentai Attributes made available by the generation of 1 MWH 
from the facility. 

'Wazardous Material" means any substance, material or waste which is or will 
foreseeably be regulated by any Governmental Agency, including any material, 
substance or waste which is defined as a "hazardous waste," "hazardous material," 
"hazardous substance," "extremely hazardous waste," "restricted hazardous waste," 
"contaminant," "toxic waste" or ''toxic substance" under any provision of any Legal 
Requirement, and including petroleum, petroleum products, asbestos, presumed 
asbestos-containing material or asbestos-containing material, urea, formaldehyde 
and polychlorinated biphenyls. 

uiSO" or "Independent System Operator" means any Person that becomes 
responsible as system operator for the Interconnected Utility System. 

''Initial Term" has the meaning set forth .in Section 3 .1. 

"Interconnection Facilities" means the interconnection facilities that will connect 
the Facility with the Interconnected Utility System, as more fully described in the 
Generation Interconnection Contract. 
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"Interconnected Utility" means Buyer or its successors and assigns; such assigns 
may include an ISO or any other entity operating a control area that includes the 
Interconnected Utility System. 

((Interconnected Utility System" means the electric transmission and distribution 
system owned by Buyer, or their successors and assigns; such assigns may include 
assignment of operations to an ISO which shall then mean that Interconnected Utility 
System operated by such ISO. 

((kW" means kilowatt. 

ukWh" means kilowatt-hour. 

(Xnowledge" means that an individual will be deemed to have Knowledge of a 
particular fact or other matter if: 

(a) that individual is actually aware of that fact or matter; or 

(b) a prudent individual could be expected to discover or otherwise become aware of 
that fact or matter in the course of conducting a reasonably comprehensive 
investigation regarding the accuracy of any representation or warranty contained in 
this Contract. 

A person (other than an individual) will be deemed to have Knowledge of a 
particular fact or other matter if any individual who is serving, or who has at any 
time served, as a director, officer, partner, executor or trustee of that person (or in 
any similar capacity) has, or at any time had, Knowledge of that fact or other matter 
(as set forth in (a) and (b) above), and any such individual (and any individual party 
to this Contract) will be deemed to have conducted a reasonably comprehensive 
investigation regarding the accuracy of the representations and warranties made 
herein by that person or individual. 

uLegal Requirement" means any federal, state, local or municipal, law, ordinance, 
code, regulation, or statute. 
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'~enders" means with respect to the REQF (a) any person or entity that, from time 
to time, has made loans to the REQF, its permitted successors or Permitted Assigns 
for the financing of the Facility or the marketing of the Electric Energy or which are 
secured by the Facility, (b) any holder of indebtedness of the REQF, (c) any person 
or entity acting on behalf of such holder(s) to which any holders' rights under 
financing documents have been transferred, any trustee or agent on behalf of any 
such holders, or (d) any Person who purchases the Facility in connection with a sale­
leaseback or other lease arrangement in which the REQF is the lessee of the Facility 
pursuant to any form of lease arrangement. · 

"Liabilities" has the meaning set forth in Section 17. 

"Licensed Professional Engineer" means a person acceptable to Buyer in its 
reasonable judgment who (a) is licensed to practice engineering in the state in which 
the Facility is located, in accordance with all Legal Requirements, (b) has training 
and experience in the engineering discipline(s) relevant to the matters with respect to 
which such person is called to provide a certification, evaluation, or opinion, (c) has 
no economic relationship, association or nexus with the REQF, (d) is not a 
representative of a consulting engineer, contractor, designer or other individual 
involved in the development of the Facility, or of a manufacturer or supplier of any 
equipment installed in the Facility, and (e) is licensed in an appropriate engineering 
disCipline for the required 'certification being made. The engagement and payment of 
a Licensed Professional Engineer solely to provide the certifications, evaluations, 
and opinions required by this Contract shall not constitute a prohibited economic 
relationship, association or nexus with the REQF, so long as such engineer has no 
other economic relationship, association or nexus with the REQF. 

''Maintenance Outage" means an outage that can be deferred beyond the end of the 
next weekend but requires that the unit be removed from service before the next 
planned outage as also defined by NERC. 

''MW" means megawatt. 
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uMWh" means megawatt~hour. 

"Moody's" means Moody's Investors Service, or its successor. 

"Maximum Continuous Rating" means the maximum capability of the Facility on a 
24~hour basis, expressed in KW, when operated consistent with the manufacturer's 
recommended power factor and operating parameters, as set forth in Appendix A. 

'WERC" means the North American Electric Reliability Council or its successor. 

"NERC Holidays" means New Year's Day, Memorial Day, Independence Day, 
Labor Day, Thanksgiving Day and Christmas Day, and other holidays observed by 
NERC. 

"Net Output" means all energy produced by the Facility and delivered at the Point 
of Delivery. 

"OEM" means the original equipment manufacturer. 

'Permitted Assignee" means a Person having at least five (5) years experience in the 
operations and maintenance of electrical generation facilities sintilar to the Facility 
and having a level of creditworthiness equivalent to REQF and REQF Guarantors, 
which Person shall be reasonably acceptable to Buyer. 

"Person" means any individual, firm, corporation, partnership, joint venture, limited 
liability company, association, joint stock company, trust, unincorporated 
organization, entity, or other enterprise, government or other political subdivision. 

"Planned Outage, major" means an outage that is scheduled well in advance and is 
of a predetermined duration, lasts for more than a week and occurs only once or 
twice per year. 

"Planned Outage, minor" means an outage that is scheduled well in advance and is 
of a predetermined duration, lasts for less than a week and occurs only once or twice 
per month. 
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uP oint of Delivery" means, for Electric Energy delivered from the Facility, the point 
of which the Buyer takes receipt ofthe electric energy. 

(Point of Interconnection" me11fis, for Electric Energy, tlie point of REQF's electric 
connection to REQF's Interconnected Utility System. When REQF's facilities tie 
directly to Buyer then Point of Interconnection and Point of Delivery shall be the 
same. 

uProduction Tax Credits" means production tax credits under Section 45 of the 
Internal Revenue Code as in effect from time to time during the term of this Contract 
or any successor or other provision providing for a federal tax credit determined by 
reference to renewable electric energy produced from renewable resources and any 
correlative state tax credit determined by reference to renewable electric energy 
produced from renewable resources for which the Facility is eligible. 

(Pseudo Tie"- means a telemetered reading or value that is updated in real time and 
is used as a tie flow in the AGC/ ACE equation but for which no physical tie or 
energy metering actually exists. The integrated value is used as a metered MWh 
value for interchange accounting purposes. 

(~eliability Council" means FRCC. 

(~enewable Fuel" means, for the· purposes of this Contract, hydrogen produced 
from sources other than fossil fuels, biomass as defmed in Section 366.91 (2)(~, 
Florida Statutes, solar energy, geothermal energy, wind energy, ocean energy, 
hydroelectric power or waste heat from sulfuric acid manufacturing operations. 

((Reporting Month" shall have the meaning given to that term in Section 9.6. 

"Revenue Meter" means the meter which measures power flow into the main step 
up transformer at the Facility. 
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(lREQF Event of Default" has the meaning specified in Section 15 .1. 

usite" means the real property on which the Facility is located. 

({Standard & Poor's" means Standard & Poor's Rating Services Group a division of 
McGraw-Hill, Inc. or its successor. 

ustart-Up Testing" means the completion of required factory and start-up tests. 

uTax" means any income, gross receipts, license, payroll, employment, excise, 
severance, stamp, occupation, premium, property, environmental, windfall· profit, 
customs, vehicle, airplane, boat, vessel or other title or registration, capital stock, 
franchise, employees' income withholding, foreign or domestic withholding, social 
security, unemployment, disability, real property, personal property, sales, use, 
transfer, value added, alternative, add-on minimum and other tax, fee, assessment, 
levy, tariff, charge or duty of any kind whatsoever and any interest, penalty, addition 
or additional amount thereon imposed, assessed or collected by or under the 
authority of any Government Agency or payable under any tax-sharing agreement 
or any other agreement. 

uTerm" has the meaning specified in Section 3 .1. 

({Test Energy" means Electric Energy output from the Facility delivered to ·Buyer 
from REQF during Start-Up Testing and before the CCDD in accordance with the 
tenns ofthis Contract. 

1.2 Interpretation. In this Contract, unless a clear contrary intention appears: 

1.2.1 The singular number includes the plural number and vice versa; 

1.2.2 Reference to any Person includes such Person's successors and assigns but, in 
the case of a Party, only if such successors and assigns are pennitted by this 
Contract, and reference to a Person in a particular capacity excludes such 
Person in any other capacity or individually; 

1.2.3 Reference to any gender includes each other gender; 
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Reference to any agreement (including this Contract), document, instrument 
or tariff means such agreement, contract, document, instrument or tariff as 
amended or modified and in effect from time to time in accordance with the 
terms thereof and, if applicable, the terms hereof; 

Reference to any Legal Requirement means such Legai Requirement as 
amended, modified, codified or reenacted, in whole or in pal}, and in effect 
from time to time, including, if applicable, rules and regulations promulgated 
thereunder; 

Reference to any Section or Appendix means such Section of this Contract or 
such Appendix to this Contract, as the case may be, and references in any 
Section or definition to any clause means such clause of such Section or 
definition; 

1.2.7 "Hereunder", "hereof', "hereto" and words of similar import shall be deemed 
references to this Contract as a whole and not to any particular Section or 
other provision hereof or thereof; 

1.2.8 "Including" (and with correlative meaning "include") means including without 
limiting the generality of any description preceding such term; 

1.2.9 Relative to the determination of any period of time, "from" means "from and 
including", "to" means "to but excluding" and "through" means "through and 
including"; and 

1.2.10 Reference to time shall always refer to prevailing Eastern Time, i.e., standard 
time or daylight time as applicable in Duval County, Florida. 

1.3 Legal Representation of Parties. This Contract was negotiated by the Parties with 
the benefit of legal representation and any rule of construction or interpretation 
otherwise requiring this Contract to be construed or interpreted against any Party 
shall not apply to any cqnstruction or interpretation hereof or thereof. . 

1.4 Titles and Headings. Section and Appendix titles and headings in this Contract are 
inserted for cohvenience of reference only and are not intended to be a part of, or to 
affect the meaning or interpretation of, this Contract. 
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2. RENEW ABLE ENERGY QUALIFYING FACILITY 

2.1 Capacity, Power Factor and Location of Facility. 

The REQF contemplates installing and operating a KV A 
~--:--:----:-:--:--::---:-::----::-------generator located at _(hereinafter 
called the "Facility"). The generator is designed to produce a maximum of 
kilowatts (kW) of electric power at a 90% lagging to 90% leading power factor. The 
facility's location and generation capabilities are as described in the table below. 

2.2 Technology and Generator Capabilities 

TECHNOLOGY AND GENERA TOR CAP ABILITIES 
Location: Specific legal description (e.g., metes and bounds or other legal City: 
description with street address required) County: 
Generator Type (Induction or Synchronous) 
Type Of Facility (Hydrogen produced from sources other than fossil fuels, 
biomass as defined in Section 366.91 (2)(a), Florida Statutes, solar energy, 
geothermal energy, wind energy, ocean energy, hydroelectric power or waste 
heat from sulfuric acid manufacturing operations) 
Technology 
Fuel Type and Source 
Generator Rating (KV A) 
Maximum Capability (k_W}_ 
Minimum Load 
Peaking Capability 
Net Output (kW) 
Power .Factor (%) 
Operating Voltage (kV) 
Peak Internal Load kW 

(a) The REQF's failure to complete the foregoing table in its entirety shall render 
this Contract null and void and of no further effect. 

(b) The REQF represents and warrants that the sole source(s) of fuel or power used 
by the Facility, after the CCDD, to produce energy for sale to Buyer during the term 
of this Contract shall be such sources as are defmed in and provided for pursuant to 
Sections 366.91 (2)(a) and (b), Florida Statutes. 
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(c) The Parties agree and acknowledge that the REQF will not charge for and Buyer 
shall have no obligation to pay for any electrical energy produced by the Facility 
except from a fuel or power source as provided for in paragraph 2.2(b) above. 

(d) The REQF shall annually, within thirty (30) days after the anniversary date of 
this Contract, deliver to Buyer at the address provided for in Section· 24 a report 
certified by an officer of the REQF (i) stating the type and amount of each source of 
fuel or power used by the REQF to produce electrical energy during the twelve 
month period prior to the anniversary date (the "Contract Year"); and (ii) verifying 
that one hundred percent (100%) of all electrical energy sold by the REQF to Buyer 
during the Contract Year complies with Sections 2.2(b) and (c) of this contract. 

(e) The REQF represents and warrants that the Facility meets the renewable energy 
requirements of Section 366.91, Florida Statutes, and that the REQF shall continue 
to meet the requirements of that Section throughout the term·ofthis Contract. Buyer 
shall have the right at all times to inspect the Facility and to examine any books, 
records, or other documents of the REQF that Buyer deems necessary to verify that 
the Facilitymeets such requirements. 

3. TERM AND SURVIVAL 

3.1 Term. This Contract shall have a term (the "Term") commencing on the Effective 
Date and terminating ten years after the CCDD unless otherwise extended or 
terminated in accordance with the provisions of this Contract. 

Notwithstanding the foregoing, if the CCDD of the Facility is not accomplished by 
the REQF before December 1, 2010 or such later date as may be permitted by Buyer 
pursuant to Section 6, Buyer's obligations under this Contract shall be rendered of 
no force and effect. 

3.2 Survival. The provisions of Section 1 (Definitions and Interpretation), Sections 9.4 
and 9.6 (Records), Section 11 (Limitation of Liability and Exclusive Remedies), 
Section 12 (Resolution ofDisputes ), Section 15 (Default, Termination and 
Remedies; Notice of Default), Section 17 (Indemnification), Section 16 
(Confidentiality), Section 23 (Miscellaneous Provisions), and Section 25 (Entire 
Contract and Amendments) shall survive the termination of this Contract. 
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4. MINIMUM SPECIFICATIONS 

4.1 Minimum Specifications. The following are minimum specifications pertaining to 
this Contract: 

4.1.1. The avoided unit ("Avoided Unit") on which this Contract is based is an 82 
MW simple-cycle combustion turbine unit. 

4.1.2. The total Contracted Capacity needed to fully subscribe the A voided Unit is 
82 MW (the "Subscription Limit"), 

4.1.3 The maximum size of the REQF shall not be greater than 30 MW. 

4.1.4. The date by which firm capacity and energy deliveries from the REQF to 
Buyer shall commence is December 1, 20 _ (or such later date as may be 
permitted by Buyer pursuant to Section 6). 

4.1.5. The period of time over which energy shall be delivered from the REQF to 
Buyer is the 10 year period beginning on the CCDD. 

4.1.6. The following are the minimum performance standards for the delivery of 
firm capacity and energy by the REQF to qualify for full capacity payments 
under this Contract: 

All Hours 
Annual Capacity Billing Factor 90% 

* REQF Performance shall be as measured as described in the Compensation 
Section 10 and Appendix A. 

5. SALE OF ELECTRICITY BY THE REQF 

5.1 Sale of Electricity. Consistent with the terms of this Contract, the REQF shall sell to 
Buyer and Buyer shall purchase from the REQF all of the renewable electric power 
generated by the Facility. Buyer shall have the sole right to purchase all renewable 
energy and renewable capacity from the Facility. The purchase of electricity from 
the Buyer will be under a separate arrangement and will follow the Applicable JEA 
Electric Tariff. 
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5.2 Interruptible Standby Service. The REQF shall not rely on interruptible standby 
service for the start up requirements (initial or otherwise) of the Facility. 

6. PROJECT IMPLEMENTATION AND ACHIEVEMENT OF CONTRACTED CAPACITY 
DELIVERY DATE 

6.1 Development. REQF shall (a) use all commercially reasonable efforts to develop, 
engineer, procure, construct, and Commission the Facility, in accordance with all 
Legal Requirements and Good Utility Practice, and (b) apply for and obtain all 
Governmental Approvals and all renewals thereof as are required for REQF to 
perform its obligations under this Contract, including environmental permits. 

6.2 Construction. REQF shall complete, or cause the completion of, the design, 
construction, installation, and Commissioning of the Facility in a manner consistent 
with Good Utility Practices. 

6.3 Project Management. If requested by Buyer, the REQF shall submit to Buyer its 
integrated project schedule for Buyer's review within sixty calendar days within the 
Effective Date of this Contract and a start-up and test schedule for the Facility at 
least sixty calendar days prior to start~up and testing of the Facility. These schedules 
shall identify key licensing, permitting, construction and operating milestone dates 
and activities. 

6.4 Status Report. If requested by Buyer, the REQF shall submit progress reports in a 
form satisfactory to Buyer every month until the CCDD and shall notify Buyer of any 
changes in such schedules within ten calendar days after such changes are 
determined. Buyer shall have the right to monitor the construction, start~up, and 
testing of the Facility, either on-site or off-site. Buyer's technical review and 
inspections of the Facility and resulting requests, if any, shall not be construed as 
endorsing the design thereof or as any warranty as to the safety, durability or 
reliability of the Facility. · 
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6.5 Contracted Capacity/Capacity Delivery Date. 

6.5.1 The REQF commits to sell renewable capacity to Buyer, the amount of which 
shall be determined in accordance with this Section 6 (the "Contracted 
Capacity"). Subject to Section 6.5.3, the Contracted Capacity is set at_ kW, 
with an expected CCDD of December 1, 20_. 

6.5.2 Testing ofthe capacity of the Facility (each such test, a "Contracted Capacity 
Test") shall be performed in accordance with the procedures set forth in 
Section 6.6. The Demonstration Period for the ftrst Contracted Capacity Test 
shall commence no earlier than December 1, 20 _ and testing must be 
completed by 11:59 p.m., November 30, 20_. The ftrst Contracted Capacity 
Test shall not be successfully completed unless the Facility demonstrates a 
Capacity of at least one hundred percent (1 00%) of the Contracted Capacity 
set forth in Section 6.5.1. Subject to Section 6.6 the REQF may schedule and 
perform up to three (3) Contracted Capacity Tests to satisfY the requirements 
of the Contract with respect to the ftrst Contracted Capacity Test. 

6.5.3 In addition to the ftrst Contracted Capacity Test, Buyer shall have the right to 
require the REQF. by notice thereto, to validate the Contracted Capacity by 
means of a Contracted Capacity Test at any time, up to six (6) times per year, 
the results of which shall be provided to Buyer within seven (7) days of the 
conclusion of such test. On and after the date of such requested Contracted 
Capacity Test, and until the completion of a subsequent Contracted Capacity 
Test, the Contracted Capacity shall be set at the lower of the Capacity tested 
or the Contracted Capacity as set forth in Section 6.5.1. 

6.5.4 Notwithstanding anything to the contrary herein, the Contracted Capacity may 
not exceed the amount set forth in Section 6.5.1 without the consent ofBuyer, 
to be granted in Buyer's sole discretion. 

6.5.5 The CCDD shall be defined as the ftrst calendar day immediately following 
the date of the Facility's successful completion of the ftrst Contracted 
Capacity Test. 
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6.5.6 In no event shall Buyer make capacity payments to the REQF prior to 
December 1, 20_. 

6.5.7 The REQF shall be entitled to receive capacity payments beginning on 
December 1, 20_ (or such later date permitted by Buyer pursuant to the 
following sentence):If the CCDD does not occur on or before December 1, 
20_, Buyer shall immediately be entitled to draw .down the 
Completion/Performance security in full, ·and in addition, Buyer may, but 
shall not be obligated to, allow the REQF up to an additional five (5) months 
to achieve the CCDD. If the REQF fails to achieve the CCDD either (1) by 
December 1, 20_ or (ii) by such later date as permitted by Buyer, Buyer shall 
have no obligation to make any capacity payments under this Contract and 
this Contract shall be rendered null and void and of no further effect. 

6.6. Testing Procedures. 

6.6.1 The Contracted Capacity Test must be completed successfully within a sixty­
hour period (the "Demonstration Period"), which period, including the 
approximate start time of the Contracted Capacity Test, shall be selected and 
scheduled by the REQF by means of a written notice to Buyer delivered at 
least thirty (30) days prior to the start of such period. The pro~isions of the 
foregoing sentence shall not apply to any Contracted Capacity Test ordered by 
Buyer under any of the other provisions of this Contract. Buyer shall hav~ the 
right to be present onsite to monitor any Contracted Capacity Test required or 
permitted under this Contract. 

6.6.2 Contracted Capacity Test results shall be based on a test period of twenty-four 
(24) consecutive hours (the ''Contracted Capacity Test Period") at the highest 
sustained net kW rating at which the Facility can operate without exceeding 
the design operating conditions, temperature, pressures, and other parameters 
defined by the applicable manufacturer(s) for steady state operations at the 
Facility. The Contracted Capacity Test shall be conducted utilizing as the sole 
fuel source renewable fuels or energy sources included in the defmition in 
Section 366.91, Florida Statutes. The Contracted Capacity Test Period shall 
commence at the time designated by the REQF pursuant to Section 6.6.1 or at 
such time requested by Buyer pursuant to Section 6.5.3; provided, however, 
that the Contracted Capacity Test Period may commence earlier than such 
time in the event that Buyer is notified of, and consents to, such earlier time. 
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Normal station service use of unit auxiliaries, including, without limitation, 
cooling towers, heat exchangers, and other equipment required by law, shall 
be in service during the Contracted Capacity Test Period. Normal deliveries of 
the contracted quantity and quality of co generated steam to the steam host, if 
any, shall be required during the Contracted Capacity Test Period. 

6.6.4 The Capacity of the Facility (the "Capacity') shall be the average net capacity 
(generator output minus auxiliary) measured over the Contracted Capacity 
Test Period. 

6.6.5 The Contracted Capacity Test shall be performed according to standard 
industry testing procedures for the appropriate technology of the REQF. 

6.6.6 Except as otherwise provided herein, results of any Contracted Capacity Test 
shall be submitted to Buyer by the REQF within seven (7) days of the 
conclusion of the Contracted Capacity Test. 

7. ELECTRIC ENERGY DELIVERY 

7.1 Delivery of Electric Energy. Subject to the terms and conditions of this Contract, 
REQF shall sell, make available and deliver at the Point ofDelivery and Buyer shall 
receive and purchase from REQF at the Point of Delivery, all Electric Energy 
tendered by REQF. All Electric Energy shall be measured by the Revenue Meter 

· located at the Point oflnterconnection. 

7.2 Delivery of Test Energy. Subject to the terms and conditions ofthis Contract, REQF 
shall sell, make available and deliver at the Point of Delivery and Buyer shall receive 
and purchase from REQF at the Point of Delivery, all Test Energy tendered by REQF 
prior to the CCDD of the Facility. 
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7.3 Point of Sale. Title and Risk of Loss. The point where sale of Electric Energy and 
associated Environmental Attributes will take place is at the Point of Delivery, free 
and clear of all liens, claims and encumbrances. Title to and risk of loss with respect to such Electric Energy and associated Environmental Attributes shall transfer from 
REQF to Buyer upon delivery of such Electric Energy at the Point of Delivery. 
Buyer shall be responsible for any transmission beyond the Point of Delivery. REQF 
shall be deemed to be in exclusive control of, and responsible for, any damage or injury caused by the Electric Energy up to and at the Point of Delivery. Buyer shall 
be deemed to be in exclusive control of, and responsible for, any damages or injury 
caused by, the Electric Energy from the Point of Delivery. 

7.4 Dispatch and Control 

7.4.1 Power supplied by the REQF hereunder shall be in the form of three-phase 60 
Hertz alternating current, at a nominal operating voltage of ,000 volts 
(kV) and power factor dispatchable and controllable in the range of 90% 
lagging to 90% leading as measured at the interconnection point to maintain 
system operating parameters, as specified by Buyer. 

7.4.2 The REQF shall operate the Facility with all system protective equipment in 
service whenever the Facility is connected to, or is operated in parallel with, 
Buyer's system, except for normal testing and repair in accordance with Good 
Utility Practices. The REQF shall provide adequate system protection and 
control devices to ensure safe and protected operation of all energized 
equipment during normal testing and repair. The REQF shall have qualified 
personnel test. and calibrate all protective equipment at regular intervals in 
accordance With Good Utility Practices. A unit functional trip test shall be 
performed after each overhaul of the Facility's turbine, generator or boilers 
and the results shall be provided to Buyer prior to returning the equipment to 
service. The specifics of the unit functional trip test will be consistent with 
Good Utility Practices. 
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7.4.3 If the Facility is separated from the Buyer system for any reason, under no 
circumstances shall the REQF reconnect the Facility into Buyer's system 
without first obtaining Buyer's specific approval. 

7.4.4 During the term of this Contract, the REQF shall employ qualified personnel 
for managing, operating and maintaining the Facility and for coordinating 
such with Buyer. The REQF shall ensure that operating personnel are on duty 
at all times, twenty-four hours a calendar day and seven calendar days a week. 
Additionally, during the term of this Contract, the REQF shall operate and 
maintain the Facility in such a manner as to ensure compliance with its 
obligations hereunder and in accordance with applicable law and prudent 
utility practices. 

7.4.5 After providing notice to the REQF, Buyer shall not be required to accept or 
purchase energy from the REQF during any period in which, due to 
operational circumstances, acceptance or purchase of such energy would 
result in Buyer's incurring costs greater than those which it would incur if it 
did not make such purchases. An example of such an occurrence would be a 
period during which the load being served is such that the generating units on 
line are base load units operating at their minimum continuous ratings and the 
purchase of additional energy would require taking a base load unit off the 
line and replacing the remaining load served by that unit with peaking-type 
generation. Buyer shall give the REQF as much prior notice as practicable of 
its intent not to accept energy pursuant to this Section. 

7.4.6 If the Facility has a contracted capacity of 25 MW or greater as 
defined by Section 6.5, Buyer may, at any time during the term hereof, by 
oral, written, or electronic notification to the REQF, request the REQF to 
deliver capacity and associated energy up to the full Contracted Capacity to 
meet Buyer's system requirements. The REQF shall comply with such request 
within ten (1 0) minutes of receiving such notification from Buyer. Any clock 
hour for which Buyer requests the delivery of such capacity and energy 
("Scheduled Energy") shall be referred to herein as a "Dispatch Hour." 
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If the Facility has a Contracted Capacity as defmed in Section 6.5 greater than 
or equal to 25 MW, the REQF shall operate the facility subject to dispatch and 
control rights of Buyer. Control of the Facility will either be by Seller's 
manual control under the direction of Buyer (whether orally or in writing) or 
by Automatic Generation Control by Buyer's system control center as 
determined by Buyer. Buyer may at times request that the real power output 
be equal to the Peaking Capability of the Facility but shall not require the real 
power output of the facility to be below the Facility's Minimum Load without 
decommitting the Facility. Buyer's exercise of its rights under this Section 
7.4.7 shall not give rise to any liability on the part of Buyer, including any 
claim for breach of contract or for breach of any covenant of good faith and 
fair dealing. 

7.5 Communications. The Parties will develop mutually acceptable procedures for 
communications between REQF's control room and Buyer's system operations 
center. 

7.6 Remote SCADA Monitoring. REQF shall furnish data communication ports and 
associated cabinetry on its SCADA ("Supervisory Control and Data Acquisition") 
control system(s) such that Buyer may remotely monitor (read only) selected 
operating data. Buyer shall be responsible for .all data communication equipment 
from the data communications port interface to the point of remote monitoring, 
including the cost of equipment purchase, installation, operations, maintenance and 
upkeep. REQF shall furnish or shall cause to be furnished in a timely fashion the 
necessary interface protocol requirements and specifications of its control system 
such that Buyer may specify its compatible equipment. REQF shall have the right 
and opportunity to review and approve the specification of the first interface and 
protective devices of the Buyer to assure that such devices are compatible with and 
shall not interfere with REQF's control system(s), and such approval shall not be 
unreasonably withheld. The data to be sampled, transmitted, and monitored shall 
include everything that is essential to Buyer's Dispatch of Buyer's own generating 
pool. 
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7.7 Emergency Conditions. During an Emergency Condition, REQF may increase, 
reduce, curtail or interrupt electrical generation at the Facility in accordance with 
Good Utility Practices or take other appropriate action in accordance with the 
applicable provisions of the Generation Interconnection Contract which in the 
reasonable judgment of the Interconnected Utility may be necessary to operate, 
maintain and protect the Interconnected Utility System during an Emergency 
Condition or in the reasonable judgment of REQF may be necessary to operate, 
maintain and protect the Facility during an Emergency Condition. 

7.8 Rights to Renewable Energy Green Attributes. The REQF hereby certifies that the 
Electric Energy being sold by the REQF to the Buyer is being generated from a 
Renewable Fuel source ("Green Electricity"). REQF agrees that the Buyer shall 
receive any and all Environmental Attributes of the Green Electricity being 
purchased pursuant to this Contract by purchase of the Electric Energy, including, 
but not limited to, any Green Tags, carbon dioxide credits, renewable energy credits 
or other similar rights or benefits attributable to Green Electricity. Buyer's receipt of 
Green Tags is limited to those above and beyond those required by the Facility to 
meet current or future environmental law, regulations or permit requirements of any 
jurisdictional governmental agency. REQF shall have the right to reclaim and use 
any Environmental Attributes or Green Tags it finds necessary exclusively for this 
Facility, in its sole judgment, for complying with any current or future change in 
environmental law, regulation or permit of any jurisdictional Government Agency. 

8. METERING; BILLING; PAYMENT 

8.1 Metering Electricity. All Electric Energy delivered by REQF to Buyer from the 
Facility under this Contract shall be metered by the Revenue Meters at the Point of 
Delivery at the REQF's System and the readings of such Revenue Meters shall be 
made in accordance with Good Utility Practice consistently applied. REQF and 
Buyer will maintain-the Revenue Meters according to Good Utility Practice and all 
Legal Requirements. 

The Buyer will provide the actual Revenue Meter which will be installed by the 
Buyer into the panel provided by the REQF, but owned, operated and maintained 
exclusively by the Buyer. The REQF is required to provide open access to the 
Revenue Meter and associated telemetry. 
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All recurring telecommunications service charges for the Revenue Meter shall be 
contracted for and provided by the Buyer, except that any physical facilities 
(including phone line installation charges) shall be the responsibility of the REQF. 

8 .1.1 Meter Testing. The Revenue Meters shall be tested by the Buyer at least once 
each year at Buyer's expense and at any other reasonable time upon request 
by either Party, at the requesting Party's expense. Buyer shall give REQF at 
least fourteen (14) days notice of any testing of the Revenue Meters, REQF 
shall have the right to be present during all testing and shall be furnished all 
testing results on a timely basis. 

8.1.2 Inaccurate Meters. If testing of the Revenue Meters indicates that an 
inaccuracy of more than ±0.5% in measurement of Electric Energy has 
occurred, the affected Revenue Meter shall be re-calibrated promptly to 
register accurately within the Revenue Meter manufacturer stated tolerances. 
Each Party shall comply with any reasonable request of the other concerning 
the sealing of meters, the presence of a representative of the other Party when 
the seals are broken and the tests are made, and other matters affecting the 
accuracy of the measurement of Electric Energy. If either Party believes that 
there has been a meter failure or stoppage, it shall immediately notify the 
other Party. 

8.1.3 Failed Meters. If, for any reason, any Revenue Meter is out of service or out 
of repair so that the amount of Electric Energy delivered cannot be ascertained 
or computed from the readings thereof, the Electric Energy delivered during 
the period of such outage shall be computed from the Backup Meter owned by. 
the REQF and agreed upon by the Parties hereto upon the basis of the best 
data available, and any failure to agree shall be subject to resolution in 
accordance with Section 12. 

8.2 Adjustment for Inaccurate Meters. If a Revenue Meter fails to register, or if the 
measurement made by a Revenue Meter is found upon testing to be inaccurate by 
more than ± 0.5% in measurement, an adjustment shall be made correcting all 
measurements by the inaccurate or defective Revenue Meter for both the amount of 
the inaccuracy and the period of inaccuracy, in the following manner: 
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8 .2.1 As may be mutually agreed upon by the Parties in writing, or 

8.2.2 In the event that the Parties cannot agree on the amount of the adjustment 
necessary to correct the measurements made by any inaccurate or defective 
Revenue Meter, the Parties shall use REQF's backup metering to determine 
the amount of such inaccuracy. REQF's backup metering shall be tested and 
maintained in accordance with the provisions of Section 8.1. In the event that 
REQF's backup metering also is found to be inaccurate by more than the 
allowable limits set forth in Section 8.2, the Parties shall mutually agree to 
estimate the amount of the necessary adjustment on the basis of deliveries of 
Electric Energy during periods of similar operating conditions when the 
Revenue Meter was registering accurately. 

8.2.3 ·In the event that the Parties cannot agree on the actual period during which the 
Revenue Meter(s) made inaccurate measurements, the period during which the 
measurements are to be adjusted shall be the shorter of (a) the last one-half of 
the period from the last previous test of the Revenue Meter to the test that 
found the Revenue Meter to be defective or inaccurate, or (b) the one hundred 
eighty (180) days immediately preceding the test that found the Revenue 
Meter to be defective or inaccurate. 

8.2.4 In the event that the Parties cannot agree to the adjustment per Section 8.2.1, 
8.2.2 and 8.2.3, then the dispute will be resolved in accordance with Section 
12 of this Contract. 

8.2.5 To the extent that the adjustment period covers a period of deliveries for 
which payment has already been made by Buyer, REQF shall use the 
corrected measurements as determined in accordance with Sections 8.2.1, 
8.2.2, or 8.2.3 hereof to re-compute the amount due for the period of 
inaccuracy and shall subtract the previous payments by Buyer for this period 
from such re-computed amount. If the difference is a positive number, the 
difference shall be paid by Buyer to REQF; if the difference is a negative 
number, that difference shall be either paid by REQF to Buyer directly or paid 
in the form of an offset to payments due REQF by Buyer hereunder at Buyer's 
sole option. Adjustment of such difference by the owing Party shall be made 
not later than thirty (30) days after the owing Party receives notice of the 
amount due, unless Buyer elects payment via an offset. 
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Billing. Within ten (10) days after the last day of each month during the Term, 
REQF shall render a statement to Buyer for the amounts due in respect of such · 
month under Section 7, which statement shall contain reasonable detail, in Buyer's 
reasonable opinion, showing the manner in which the applicable charges were 
determined. 

8.4 Payments. The amount due to REQF as shown on any monthly statement rendered 
by REQF pursuant to Section 8.3 shall be paid by Buyer by electronic wire transfer 
to an account specified by REQF within thirty (30) days after the date such statement 
is received by Buyer. Any amount not paid by Buyer when due shall bear interest at 
the Default Rate from the date that the payment was due until the date payment by 
Buyer is made. 

8.5 Offsets. Amounts due to Buyer as a result of Fuel Offsets as set out in Section 9.1.2 
shall be offset against current and future payments due from Buyer with interest 
accrued daily at the Default Rate until fully offset or paid. 

8.6 Billing Disputes. If either Party, in good faith, disputes any amounts due pursuant to 
an invoice rendered pursuant to this Contract, such Party shall notify the other Party 
of the specific basis for the dispute and, if the invoice shows an amount due, shall 
pay that portion of the statement that is undisputed, on or before the due date. Any 
such notice shall be provided within 12 months ofthe date ofthe invoice in which 
the error first occurred. If any amount disputed by such Party is determined to be 
due to the other Party, or if the Parties resolve the payment dispute, the amount due 
shall be paid within 30 days of such determination or resolution, along with interest 
accrued at the Default Rate from the date due until the date paid. 

8. 7 Examination of Records. Each Party (and its representative(s)) has the right, at its 
sole expense, upon reasonable notice and during normal working hours, to have an 
independent third party examine· the records of the other Party to the extent 
reasonably necessary to verify the accuracy of any statement, charge or computation 
relating to the output of Electric Energy. If requested, a Party shall provide to the 
other Party statements evidencing the amounts of Electric Energy delivered at the 
Point ofDelivery. 
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9. OPERATION AND MAINTENANCE OF THE FACILITY 

9.1 Standard of Operation 
9.1.1 Operation and Maintenance. REQF shall manage, control, operate and 

maintain the Facility in a manner consistent with Good Utility Practice, in 
accordance with (a) the practices, methods, acts, guidelines, standards and 
criteria of FRCC, NERC, the ISO and any successors to the functions thereof; 
(b) the requirements of the Generation Interconnection Contract; and (c) all 
applicable Legal Requirements and (d) permits. 

9.1.2 Fuel Arrangements. REQF shall obtain and maintain fuel supply and 
transportation arrangements in a manner consistent with Good Utility Practice 
and all1egal requirements. 

9.2 Permits and Licenses. REQF will obtain and maintain all certifications, permits, 
licenses and Governmental Approvals necessary to operate and maintain the Facility 
and to perform its obligations under this Contract during the Term and required 
pursuant to any and all Legal Requirements. 

9.3 Scheduled Maintenance. Buyer understands that REQF shall shut down the Facility 
for maintenance as conditions require. The Parties shall mutually agree to an annual 
schedule of all scheduled maintenance that results in a curtailment of Buyer's 
Contracted Capacity. This schedule shall be established by the parties on or before 
October 5 of each year the Contract is in force for the next calendar year. REQF 
shall also notifY Buyer immediately of any changes to the annual maintenance 
schedule. To the extent possible, Buyer and REQF shall coordinate maintenance 
outages to off.peak periods of the year. 

9.3 .1 Major Planned Outages - There shall be no Planned Outages during any 
portion of the months of December, January, February or Jtme, July, August, 
or September. 

9.3.2 Minor Planned Outages- REQF will notifY Buyer when the Facility is down 
for preventative maintenance and the expected duration of the Outage. 
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9.3.3 Maintenance Outages - Whenever REQF reasonably determines that it is 
necessary to schedule a Maintenance Outage, REQF shall notify Buyer of the 
proposed Maintenance Outage at least five (5) days before the outage begins. 
Upon such notice, the Parties shall plan the Maintenance Outage to mutually 
accommodate the reasonable requirements of REQF and the· service 
obligations of Buyer; provided, however, that unless Buyer otherwise 
reasonably consents no Maintenance Outages may be scheduled between the 
hour ending 0700 through the hour ending 2200, Monday through Friday, 
during the months of December, January, February, June, July, August and 
September. Notice of a proposed Maintenance Outage shall include the 
expected start date of the Maintenance Outage, the amount of generation 
capability of the Facility that will not be available, and the expected 
completion date of the Maintenance Outage. REQF shall give Buyer notice of 
the Maintenance Outage as soon as the REQF determines that the 
Maintenance Outage is necessary. Buyer shall promptly respond to such 
notice and may request reasonable modifications in the schedule for the 
Maintenance Outage. REQF shall use all reasonable efforts to comply with 
any request to modify the schedule for a Maintenance Outage. REQF shall 
immediately notify Buyer of any subsequent change in the Maintenance 
Outage completion date. As soon as practicable, any notifications given orally 
shall be confirmed in writing. REQF shall take all reasonable measures and 
exercise its best efforts to minimize the frequency and duration of 
Maintenance Outages. 

9.3.4 Forced Outages- REQF shall promptly provide to Buyer an oral report of any 
Forced Outage to the Facility. This report shall include the amount of the 
generation capability of the Facility that will not be available because of the 
Forced Outage and the expected return date of the generation capability. 
REQF shall promptly update the report as necessary to advise Buyer of 
changed circumstances. 

9.3.5 Notice of Deratings and Outages- Without limiting the foregoing, REQF will 
inform Buyer of any major limitations, restrictions, deratings or outages 
known to REQF affecting the Facility for the following day and will 
promptly update REQF's notice to the extent of any material changes in this 
information, with "major" defined as affecting more than ten percent (1 0%) 
of the Nameplate Capability Rating of the Facility. 
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· 9.3.6 Scheduling - Cooperation and Btanoards - To the extent that scheduling is 
required now or in the future, (a) REQF will reasonably cooperate with Buyer 
with respect to the scheduling of output and (b) each Party shall designate 
authorized representatives to communicate with regard to scheduling and 
related matters arising under this Contract. Each Party shall comply with the 
applicable standards and criteria of PERC, NERC, and or any regional or 
subregional reliability council. 

9.4 Records. Each Party shall keep and maintain all records as may be necessary or 
useful in performing or verifying any calculations made pursuant to this Contract, or 
in verifying such Party's performance hereunder. All such records shall be retained 
by each Party for at least six (6) calendar years following the calendar year in which 
such records were created. Each Party shall make such records available to the other 
Party for inspection and copying at the other Party's expense, upon reasonable notice 
during such Party's regular business hours. Each Party shall have the right, upon 
thirty days written notice prior to the end of an applicable six (6) calendar year 
period to request copies of such records. Each Party shall provide such copies, at the 
other Party's expense, within thirty (30) days of receipt of such notice or shall make 
such records available to the other Party in accordance with the foregoing provisions 
ofthis Section 9.4. 

9.5 Access Rights. Upon reasonable prior notice and subject to the safety rules and 
regulations of REQF, REQF shall provide Buyer and its authorized agents, 
employees and inspectors with reasonable access to the Facility: (a) for the purpose 
of reading or testing metering equipment, (b) as necessary to witness any required 
generation capability tests necessary to determine the amount of generation 
capability associated with the Facility, (c) in connection with the operation and 
maintenance of the Interconnection Facilities for the Facility, (d) to provide tours of . 
the Facility to customers and other guests of Buyer (not more than 12 times per 
year), (e) for purposes of implementing Section 8.7 (Examination of Records), and 
(f) for other reasonable purposes at the reasonable request of Buyer. 

9.6 Reports. REQF shall furnish to Buyer the following reports: 

(a) In accordance with Section 6.4, REQF will provide a status report each month 
starting 30 days after the Effective Date. 

(b) In accordance with Section 9.3, REQF will provide a maintenance schedule on or 
before October 5 of each year the Contract is in effect. 
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(c) Within ten (10) working days after the end of each calendar month during the 
Tenn (a "Reporting Month") and after the CCDD, REQF shall provide to Buyer 
a report in electronic format which includes:!) the Facility's total net energy 
output (in MWH), 2) the number of hours of outages, amount of duration, 
amount of unavailability due. to transmission or Buyer's constraints and other 
data necessary to calculate· the Availability Factor, 3) total heat input of 
renewable and non-renewable fuel used, 4) summary of any other significant 
events related to the operation of Facility for the Reporting Month and 5) any 
change in the Facility or its operations which would reasonably be expected to 
negatively impact the Buyer's right to or use of the Environmental Attributes or 
Green Tags. · 

10. COMPENSATION 

10.1 Energy Rate. Buyer agrees to pay the REQF for renewable energy produced by the 
Facility and delivered to Buyer in accordance with the rates and procedures 
contained in Appendix A, as it may be amended and approved from time to time by 
Buyer. 

10.2 Capacity. Buyer agrees to pay the REQF for the renewable capacity described in 
Section 6.5 in accordance with the rates and procedures contained in Appendix A, as 
it may be amended and approveq from time to time by the Buyer. 

10.3 Rates Not Subject to Review. The rates for service specified herein (i.e., delivery of 
Electric Energy) shall remain in effect for the Tenn, and shall not be subject to 
cpange through application to the PERC pursuant to provisions of Section 205 et 
seq. of the Federal Power Act, absent Contract of the Parties. 

10.4 Costs and Charges for Ownership and Operation. Without limiting the generality of 
any other provision of this Contract, REQF shall be solely responsible for paying 
when due: (a) all costs, fees and charges of owning and operating the Facility in 
compliance with all existing and future Legal Requirements and regulations and the 

· terms and conditions of this Contract, and (b) all Taxes and charges (however 
characterized) now existing or hereinafter imposed on or with respect to the Facility, 
its operation, or on or with respect to emissions or other environmental impacts of 
the Facility. 
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11. LIMITATION OF LIABILITY AND EXCLUSIVE REMEDIES 

11.1 CONSEQUENTIAL DAMAGES. TO THE EXTENT ALLOWABLE BY 
APPLICABLE . FLORIDA LAW, IN NO EVENT OR UNDER ANY 
CIRCUMSTANCES SHALL EITHER PARTY OR ITS AFFILIATES, OR THE 
DIRECTORS, OFFICERS, EMPLOYEES OR AGENTS OF SUCH PARTY OR 
AFFILIATES BE LIABLE TO THE OTHER PARTY.FOR ANY SPECIAL, 
INCIDENTAL, EXEMPLARY, INDIRECT, PUNITIVE OR CONSEQUENTIAL 
DAMAGES OR DAMAGES IN THE NATURE OF LOST PROFITS, WHETHER 
SUCH LOSS IS BASED ON CONTRACT, WARRANTY OR TORT. A PARTY'S 
LIABILITY UNDER THIS CONTRACT. SHALL BE LIMITED TO DIRECT, 
ACTUAL DAMAGES. 

12. RESOLUTION OF DISPUTES 

12.1 Negotiations. The Parties shall attempt in good faith to resolve all disputes promptly 
by negotiation, as follows. Any Party may give the other Party written notice of any 
dispute not resolved in the normal course of business. If the matter has not been 
resolved within thirty (30) days, either Party may initiate litigation as provided 
hereinafter. If a Party intends to be accompanied at a meeting by an attorney, the 
other Party shall be given at least three (3) Business Days' notice of such intention 
and may also be accompanied by an attorney. Subject to Florida's Public Records 
Law, Chapter 119, Florida Statutes, and Florida Sunshine Law, Section 286.011, 
Florida Statutes, all negotiations pursuant to this clause shall be confidential. 

12.2 Choice of Forum. Each of REQF and Buyer consents and agrees that any legal 
action or proceeding arising out of this Contract or the actions of the parties hereto 
leading up to the Contract shall be brought exclusively in the. courts of competent 
jurisdiction located in Jacksonville, Duval County, Florida. 

12.3 Costs. Each party shall bear its own fees and expenses, including attorney's fees, 
with respect to the litigation and any proceeding related thereto and the parties shall 
share equally the fees and expenses of the American Arbitration Association and the 
arbitrators. 
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12.4Settlement Discussions. The Parties agree that no statements of position or offers of 
settlement made in the course of the negotiations described in this Section 12 will be 
offered into evidence for any purpose in any litigation between the Parties, nor will 
any such statements or offers of settlement be used in any manner against either 
Party in any such litigation. Further, no such statements or offers of settlement shall 
constitute an admission or waiver of rights by either Party in connection with any 
such litigation. At the request of either Party, any such statements and offers of 
settlement, and all copies thereof, shall be promptly returned to the Party providing 
the same. 

12.5 Obligations to Pay Charges and Perform. If a dispute regarding this Contract arises 
on any matter which is not resolved as provided in Section 12.1 above, then, REQF 
shall continue to perform its obligations hereunder including its obligations to 
operate the Facility in a manner consistent with the applicable provisions of this 
Contract and Buyer shall continue to pay all charges and perform all other 
obligations required in accordance with the applicable provisions ofthis Contract. 

13. ASSIGNMENT AND PROJECT FINANCING 

13.1 Assignment. Except as set forth in this Section 13, neither Party may assign its rights 
or obligations under this Contract without the prior written consent of the other Party 
and such consent shall not be unreasonably withheld. Either Party may assign this 
Contract, with the consent of the other Party, to an Affiliate or the parent company 
of an Affiliate, but no such assignment shall release such assignor from any 
obligations hereunder whether arising before or after such assignment. REQF shall 
provide a copy of the Assignment Document to the Buyer as part of this Contract. 
Any other assignments shall not be approved without the written consent of the other 
Party. 

13.2 Consent to Assignment to Lender. Notwithstanding the foregoing, either Party may, 
without the need for consent but upon notice to the other Party, transfer, sell, pledge, 
or encumber the accounts, revenues or proceeds hereof in connection with any 
fmancing or other financial arrangements necessary for REQF's operation of the 
Facility in each and every assignment of this Contract. The assignee shall (i) agree 
in writing to be bound by the terms and conditions hereof, (ii) possess the same or 
similar experience, and possess the same or better credit worthiness as the assignor. 
The assignor shall remain liable for its obligations hereunder. 
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13.3Assignments Not in Accordance Herewith. Any assignment of any interest in the 
Facility or in this Contract made without fulfilling the requirements of this Section 
11 shall be null and void and shall constitute an Event of Default. 

14. COMPLETION/PERFORMANCE SECURITY 

14.1 As security for the achievement of the CCDD and satisfactory performance of its 
obligations hereunder, the REQF shall provide Buyer either: (a) an unconditional, 
irrevocable, direct-pay letter(s) of credit in effect through the completion of the Term 
of the contract, issued by a fmancial institution( s) having an investment grade credit 
rating of at least AA- or its equivalent by at least two of the three nationally 
recognized credit reporting agencies of Fitch, Moody's and Standard and Poors, in 
form and substance acceptable to Buyer (including provisions (i) permitting partial 
and full draws and (ii) permitting Buyer to draw in full if such letter of credit is not 
renewed or replaced as required by the terms hereof at least ten (1 0) business days 
prior to its expiration date); (b) a bond issued by a financially sound company in 
form and substance acceptable to Buyer; or (c) a cash deposit(s) with Buyer. Such 
letter(s) of credit or cash deposit (a) shall be provided in the amount and by the date 
listed below: 

$30.00 per kW (for the number ofkW set forth in Section 6.5.1) within thirty (30) 
calendar days of the execution of this Contract by the Parties hereto. 

14.2 The specific security instrument provided for purposes of this Contract is: 

( ) unconditional, irrevocable, direct pay letter(s) of credit. 
()Bond. 
( ) cash deposit(s) with Buyer. 

14.3 Buyer shall have the right to monitor the financial condition of the issuer(s) in the 
event any letter of credit is provided by the REQF. In the event the senior debt rating 
of any issuer(s) has deteriorated to a level below investment grade A, Buyer may 
require the REQF to replace the letter(s) of credit. The replacement letter(s) of credit 
must be issued by a financial institution(s) with an investment grade credit rating, and 
meet the requirements of Section 14.1, within thirty (30) calendar days following 
written notification to the REQF of the requirement to replace. Failure by the REQF 
to comply with the requirements of this Section 14.3 shall be grounds for Buyer to 
draw in full on the existing letter of credit and to exercise any other remedies it may 
have hereunder. 

(Continued on Sheet No. 32.39) 

RAYMOND E. TULL, MANAGER 
FINANCIAL PLANNING AND RATES 

Effective January 1, 2013 



) 

JEA Second Revised Sheet No. 32.39 
Canceling First Revised Sheet No. 32.39 

(Continued from Sheet No. 32.38) 

14.4If an Event of Default under Section 15.1 occurs, Buyer shall be entitled 
immediately to receive, draw upon, or retain, as the case maybe, one-hundred 
percent (100%) ofthe then-applicable Completion/Performance Security. 

14.5 If an Event of Default has no~ occurred and the REQF fails to achieve the CCDD on 
or before December 1, 20_ (irrespective of any extension that may be granted by 
Buyer under Section 6.5), Buyer shall be entitled illltnediately to receive, draw upon, 
or retain, as the case may be, one-hundred (1 00%) of the Completion/Performance 
Security. The Parties acknowledge that the injury that Buyer will suffer as a result of 
delayed availability of Contracted Capacity and energy is difficult to ascertain and 
that Buyer may accept such sums as liquidated damages or resort to any other 
remedies which may be available to it under law or in equity. If the Capacity 
Delivery Date occurs on or before December 1, 20_, then the REQF shall be 
entitled to reduce the amo-imt of the Completion/Performance Security to an amount 
equal to $15.00 per kW (for the number ofkW set forth in Section 6.5.1). 

14.6In the event that Buyer requires the REQF to perform one or more Contracted 
Capacity Test(s) at any time on or before the first anniversary of the CCDD pursuant 
to Section 6.6 and, in connection with any such Contracted Capacity Test(s), the 
REQ:F fails to demonstrate a Capacity of at least one-hundred percent (100%) of the 
Contracted Capacity set forth in Section 6.5, Buyer shall be entitled immediately to 
receive, draw upon, or retain, as the case may be, one-hundred percent (100%) of the 
then-remaining amount of the Completion/Performance Security. In the event That . 
Buyer does not require the REQF to perform a Contracted Capacity Test or if the 
REQF successfully demonstrates (in connection with all such Contracted Capacity 
Tests required by Buyer pursuant to Section 6.6) a Capacity of at least one-hundred 
percent (100%) of the Contracted Capacity set forth in Section 6.5, in either case, on 
or before the first anniversary of the CCDD, then the REQF shall be entitled to a 
refund of or Buyer shall return, as applicable, any remaining amount of the 
Completion/Performance Security within thirty (30) days of the first anniversary of 
theCCDD. 

15. DEFAULT, TERMINATION AND REMEDIES; NOTICE OF DEFAULT 

15.1 REOF Event of Default. The following shall constitute Events of Default of REQF 
("REQF Events of Default") upon their occurrence unless cured as indicated below: 

(Continued on Sheet No. 32.40) 

RAYMOND E. TULL, MANAGER 
FINANCIAL PLANNING AND RATES 

Effective January 1, 2013 



) 

JEA 

(a) 

(b) 

(c) 

(d) 

(e) 

(f) 

(g) 

Second Revised Sheet No. 32.40 
Canceling First Revised Sheet No. 32.40 

(Continued from Sheet No. 32.39) 

REQF's dissolution or liquidation or other Bankruptcy Event which occurs 
with respect to REQF and REQF files a petition in connection with a 
Bankruptcy Event and such petition is not withdrawn or dismissed within 60 
days after such filing. 

REQF' s failure to cure any commercial or financing Contracts or other written 
instrument to which REQF is a party that is material to REQF's ability to 
perform its responsibilities under this Contract within the time allows for a 
cure under such Contract or instrument. 

REQF's failure to make any payment when due under this Contract other than 
billing disputes covered under Section 8.6, if any, if the failure is not cured 
within 10 days after the Buyer gives the REQF notice of the default. 

Any omission of material fact or a representation made by REQF under 
Section 20.1 shall be false or misleading in any material respect, or REQF has 
otherwise breached any representation or warranty made by REQF pursuant to 
this Contract and such breach, omission or representation is not cured within 
30 days after the Buyer gives REQF notice of the default. 

REQF's sale of Green Tags, or Environmental Attributes from the Facility to 
a Party other than Buyer in breach of this Contract and if REQF does not 
permanently cease such sale and compensate Buyer for the damages arising 
from the breach within 10 days after Buyer gives REQF notice ofthe default. 

REQF's assignment of this Contract or any of REQF's rights under the 
Contract not in compliance with the provisions of Section 13 and not cured 
within 90 days. 

REQF otherwise fails to perform any material obligation imposed upon the 
REQF by this Contract if the failure is not cured within 30 days after the 
Buyer gives the REQF notice of the default, provided however, that upon 
written notice from the REQF, this 30 day period shall be extended by an 
additional60 days if (i) the failure cannot reasonably be cured within the 30 
day period despite diligent efforts, (ii) the default is capable of being cured 
within the additional 60 day period and (c) the REQF commences the cure 
within the original30 day period and is at all times thereafter diligently and 
continuously proceeding to cure the failure;providedfurther, that any 
material violation or breach of any Legal Requirement shall be deemed a non­
curable event. 
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The REQF fails to meet the fue 1 requirements specified in Section 2 of this 
Contract; 

The REQF changes or modifies the Facility from that provided in Section 2 
with respect to its type, location, technology or fuel source, without prior 
written approval from Buyer; 

After the Contract Capacity Delivery Date, the Facility fails for twelve 
consecutive months to maintain an Annual Capacity Billing Factor, as 
described in Appendix A, of at least 90%; 

The REQF fails to comply with any of the provisions of Section 14 hereof; 

The REQF fails to give proper assurance of adequate performance as specified 
under this Contract within 30 days after Buyer., with reasonable grounds for 
insecurity, has requested in writing such assurance; 

The REQF materially fails to perform as specified under this Contract, 
including, but not limited to, the REQF's obligations under Sections 7, 8,9, 
14, 17, 18,19, 20.1 and23. 

The REQF fails to achieve licensing, certification, and all federal, state and 
local governmental environmental and licensing approvals required to initiate 
construction of the Facility by no later than June 1, 20_; 

The occurrence of an event of default by the REQF under the Interconnection 
Agreement; 

The REQF fails to satisfy its obligations, if a Facility has a CCDD over 25 
MW, under Section 7.4.6 more than two (2) times in any calendar year; 

The REQF breaches any material provision of this Contract not specifically 
mentioned in this Section 15; or 

If at any time after the CCDD, the REQF reduces the Contracted Capacity due 
to an event of Force Majeure and fails to repair the Facility and reset the 
Contracted Capacity to the level set forth in Section 6.1 (as such level may be 
reduced by Section 6.3) within twelve (12) months following the occurrence 
of such event of Force Majeure. 
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15.2 Buyer's Rights in the Event of Default. 

15.2.1 Upon the occurrence of any of the Events of Default in Section 15.1, Buyer 
may, at its option: 

(a) terminate this Contract, without penalty or further obligation, except as set 
forth in Section 15.2.2, by written notice to the REQF, and offset against 
any payment(s) due from Buyer to the REQF, any monies otherwise due 
from the REQF to Buyer; 

(b) enforce the provisions of the Termination Security requirement pursuant 
to Section 15 hereof, or 

(c) exercise any other remedy(ies) which may be available to Buyer at law or 
in equity. 

15.2.2 Termination shall not affect the liability of either Party for obligations arising 
prior to such termination or for damages, if any, resulting from any breach of 
this Contract. 

15.3 Buyer Event of Default. The following shall constitute Events of Default of Buyer 
("Buyer Events of Default") upon their occurrence unless cured as indicated below: 

(a) Buyer's dissolution or liquidation or other Bankruptcy Event which occurs 
with respect to Buyer and Buyer files a petition in connection with a 
Bankruptcy Event and such petition is not withdrawn or dismissed within 60 
days after such filing. 

(b) Buyer's failure to make any payment when due under this Contract, if any, if 
the failure is not cured within 1 0 days after the REQF gives the Buyer notice 
of the default. 

(c) Buyer's assignment of this Contract or any of Buyer's rights under the 
Contract not in compliance with the provisions of Section 13 and not cured 
within 90 days. 
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(d) Any omission of material fact or a representation made. by Buyer under 
Section 20.2 shall be false or misleading in any material respect, or Buyer has 
otherwise breached any representation or warranty made by Buyer pursuant to 
this Contract and such breach, omission or representation is not cured within 
30 days after the REQF gives Buyer notice of the default. 

(e) Buyer otherwise fails to perform any material obligation imposed upon the 
Buyer by this Contract if the failure is not cured within 30 days after the 
REQF gives the Buyer notice of the default, provided however, that upon 
written notice from the Buyer, this 30 day period shall be extended by an 
additional 60 days if (i) the failure cannot reasonably be cured within the 30 
day period despite diligent efforts, (ii) the default is capable of being cured 
within the additional 60 day period and (c) the Buyer commences the cure 
within the original 30 day period and is at all times thereafter diligently and 
continuously proceeding to cure the failure; provided further, that any 
material violation or breach of any Legal Requirement shall be deemed a non­
curable event. · 

15.4 Remedies. 

15.4.1 Upon the occurrence and during the continuance of a Buyer Event of Default 
or- a REQF Event of Default, the non-defaulting Party may at its discretion 
suspend performance hereunder or terminate this Contract by delivering 
notice of termination to the defaulting Party. 

· 15.4.2If a Buyer Event of Default under Section 15.3 has occurred and is continuing, 
REQF shall have the right to sell Electric Energy from the Facility on a daily 
basis to third parties during the continuance of such Buyer Event of Default. 
REQF is responsible for all transmission and ancillary services or other 
services needed to effect such sales. 

15.4.3 Upon termination, the non-defaulting Party may pursue any and all legal or 
equitable remedies provide by law, equity or this Contract. The rights 
contemplated by this Section are cumulative such that the exercise of one or 
more rights shall not constitute a waiver of any other rights. 

15.4.4If this Contract is terminated because of REQF's default, REQF may not 
require Buyer to purchase the Electric Energy from the Facility before the date 
of which the term would have ended had this Contract remained in effect. 
REQF hereby waives its rights to require Buyer to do so. 
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16. CONFIDENTIALITY 

To the extent allowed by law and subject to the restrictions and provisions of Chapter 
119, Florida Statutes, each Party agrees that it will treat in confidence all documents, 
materials and other information marked "Confidential" or "Proprietary" by the disclosing 
Party ("Corifidential Information") which it shall have obtained during the course of the 
negotiations leading to, and its performance of, this Contract (whether obtained before or 
after the date of this Contract). Confidential Information shall not be communicated to 
any third party (other than, in the case of REQF, to its Affiliates, to its counsel, 
accountants, financial or tax advisors, or insurance consultants, to prospective partners 
and other investors in REQF and their counsel, accountants, or financial or tax advisors, 
or in connection with its financing or REQFinancing; and in the case of Buyer, to its 
Affiliates, or to its counsel, accountants, financial advisors, tax advisors or insurance 
consultants). As used herein, the term "Confidential Information" shall not include any 
information which (i) is or becomes available to a Party from a source other than the 
other Party, (ii) is or becomes available to the public other than as a result of disclosure 
by the receiving Party or its agents or (iii) is required to be disclosed in the opinion for a 
Party's legal counsel under applicable law or judicial, administrative or regulatory 
process, but only to the extent it must be disclosed. The timing and content of any press 
releases associated with this Contract shall be agreed to by the Parties prior to any public 
disclosure or distribution. 

Notwithstanding any provision herein to the contrary, the parties acknowledge and agree 
that Buyer is subject to Chapter 119, Florida Statutes, and related statutes known as the 
"Public Records Laws'' and that this Contract shall be a public record as defined therein. 
Any specific information that REQF deems to be confidential must be clearly identified 
as such by REQF. To the extent consistent with Florida Law, Buyer shall maintain the 
confidentiality of all such information marked by REQF as confidential. If a request is 
made to view such Confidential Information, the Buyer will immediately notifY REQF of 
such request and the date that such records relating to the Confidential Information will 
be released to the requester unless REQF obtains a court order enjoining such disclosure. 
If REQF fails to obtain that court order enjoining disclosure, Buyer will release the 
requested information on the date specified. Such release of any Confidential 
Information shall be deemed to be made with REQF' s consent and will not be deemed to 
be a violation oflaw or this Contract. 
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17. INDEMNIFICATION 

To the extent allowed by law and subject to the provisions and limitations of Section 
768.28, Florida Statutes, each Party shall indemnifY and hold harmless the other Party, and its 
officers, directors, governing body, agents representatives, and employees from and against any 
and all claims, demands, actions, losses, liabilities, expenses (including reasonable legal fees and 
expenses), suits and proceedings of any nature whatsoever (a) arising directly or indirectly out of 
any of the indemnifYing Party's operations, work or services performed in connection with this 
Contract including, but not limited to, for personal irijury, death or property damage to each 
other's property or facilities or personal injury, death or property damage to third parties 
(collectively "Liabilities") caused by the negligent act or omission of the indemnifying Party or 
(b) arising out of the failure of any of the indemnizyhig Party to keep, observe or perform any of 
its obligations under this Contract or in any other document or instrument delivered by the 
Parties pursuant to this Contract except to the extent such injury or damage is attributable solely 
or in part to the negligence or willful misconduct of, or breach of this Contract by, the Party 
seeking indemnification hereunder, in which event the prior obligations as set forth herein shall 
be comparatively reduced to the extent that the claim is caused in part by the negligent act or 
omission or breach of the Parties. 

Notwithstanding any provision in the Contract to the contrary, nothing shall be construed 
in any manner as either altering, expanding or waiving Buyer's sovereign itnmunity beyond the 
legislative waiver found in section 768.28 Florida Statutes, nor shall it be construed to impose 
any liability on Buyer for which it would not otherwise, by law, be responsible. 

18. INSURANCE 

18.1 Required Coverages. The REQF shall procure or cause to be procured and shall 
maintain, at its sole expense, throughout the entire term of this Contract, a policy or 
policies of: (a) workers' compensation insurance; (b) employer's liability insurance; 
(c) automobile liability insurance; (d) all-risk property damage (REQF's property, 
plant and equipment); and (e) general liability insurance issued by an insurer or. 
insurers licensed to do business in Florida and reasonably acceptable to Buyer on a 
standard "Insurance Services Office" commercial general liability form (such policy 
or policies, collectively, the "REQF Insurance"). A certificate or certificates of 
insurance shall be delivered to Buyer, at JEA: Attention: Procurement Services, 
Customer Case Center, 6th Floor, 21 West Church Street, Jacksonville, FL 32202-
3139, at least fifteen (15) calendar days prior to the start of any interconnection work. 
At a minimum, the REQF Insurance shall· contain (a) an endorsement providing 
coverage, including products liability/completed operations coverage for 
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the term of this Contract, and (b) a broad form contractual liability endorsement 
covering liabilities (i) which might arise under, or in the performance or 
nonperformance of, this Contract and the Interconnection Agreement, or (ii) caused 
by operation of the Facility of any of the REQF's equipment or by the REQF's 
failure to maintain the Facility or the REQF's equipment in satisfactory and safe 
operating condition. Effective at last fifteen (15) calendar days prior to the 
synchronization of the Facility with Buyer's system, the REQF Insurance shall be 
amended to include coverage for interruption or curtailment of power supply in 
accordance with industry standards. Without limiting the foregoing, the REQF 
Insurance must be reasonably acceptable to Buyer. Any premium assessment or 
deductible shall be for the account of the REQF and not Buyer. 

l8.2Minimum General Liability Insurance. The REQF Insurance shall have a minimum 
limit of one million ($1,000,000) per occurrence, combined single limit, for bodily 
injury (including death) or property damage. 

18.3 Unavailability. In the event that such insurance become totally unavailable or 
procurement thereof becomes commercially impracticable, such unavailability shall 
not constitute an Event of Default under this Contract, but Buyer artd the REQF shall 
enter into negotiations to develop substitute protection which the parties in their 
reasonable judgment deem adequate. 

18.4 "Claims Made" Insurance. To the extent that the REQF Insurance is on a "claims 
made" basis, the retroactive date of the policy(ies) shall be the effective date of this 
Contract or such other date as may be agreed upon to protect the interests of the 
Buyer Entities and the REQF Entities. Furthermore, to the extent that the REQF 
Insurance is on a "claims made" basis, the REQF's duty to provide insurance 
coverage shall survive the termination of this Contract until the expiration of the 
maximum statutory period of limitations in the State of Florida for actions based in 
contract or in tort. To the extent the REQF Insurance is on an "occurrence" basis, 
such insurance shall be maintained in effect at all times by the REQF during the term 
of this Contract. 

18.5 Cancellation or Material Alteration. The REQF Insurance shall provide that it may 
not be cancelled or materially altered without at least thirty (30) calendar days' 
written notice to Buyer. The REQF shall provide Buyer with a copy of any material 
communication or notice related to the REQF Insurance within ten (10) business days 
ofthe REQF's receipt or issuance thereof. 
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18.6Named Insureds. The REQF shall be designated as the named insured and Buyer 
shall be designated as an additional insured under the REQF Insurance. The REQF 
Insurance shall be endorsed to be primary to any coverage maintained by Buyer. 

19. FORCE MAJEURE 

19.1 Defmition. For the purposes of this Contract, "Force Majeure Event" means an 
event, condition or circumstance that is not reasonably foreseeable, is beyond the 
reasonable control of and is not caused by the negligence of lack of due diligence of 
the Party affected (the "Affected Party") or its contractors or suppliers, which, 
despite all reasonable efforts of the Affected Party to prevent it or mitigate its 
effects, prevents the performance by such. Affected Party of its obligations 
hereunder. Subject to the foregoing, "Force Majeure Event" as to either Party, shall 
include, but are not limited to: 

19.1.1 blockades, embargoes, sabotage, epidemics, explosions and fire (in either case 
to the extent not attributable to the fault or the negligence of the Affected 
Party); 

19.1.2lightning, flood, earthquake, landslide, tornado, hurricanes, unusually severe 
storms, or other natural calamity or act of God; 

19.1.3 strike or other labor dispute other than any labor dispute or strike by REQF's 
employees or the employees of any contractor or subcontractor employed at or 
performing work with respect to the Facility; 

19.1.4war, insurrection, civil disturbance, ~abotage or riot; 

19.1.5 actions or inactions of civil or military authority (including courts, 
Governmental Agencies or administrative agencies; 

19.1.6failure to obtain Governmental Approvals as a result of a change in any Legal 
Requirement; 

19 .1. 7 changes in law materially adversely affecting operation of the Facility; 

19 .1.8lack of fuel caused by a Force Majeure Event; 
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19.1.9the failure of performance by any third party having an Contract with REQF, 
including, without limitation, any vendor, supplier, or customer of REQF that 
is excused by reason of Force Majeure (or comparable tenn), as defined in 
REQF's Contract with such third party but only if such event would also 
constitute Force Majeure as defined in this Contract; and 

19.2Equipment breakdown or inability to use equipment caused by its design, 
construction, operation, maintenance or inability to meet regulatory standards, or 
otherwise caused by an event originating in the Facility, shall not be considered an 
event of Force Majeure, unless the REQF can conclusively demonstrate, to the 
reasonable satisfaction of Buyer, that the event was not reasonably foreseeable, was 
beyond the REQF's reasonable control and was not caused by the negligence or lack 
of due diligence of the REQF or its contractors or suppliers. 

19.3 Obligations Under Force Majeure. 

19.3.1 If either Party is rendered unable, wholly or in part, to perfonn soine or all 
of its obligations under this Contract (other than obligations to pay money) 
as a direct result of a Force Majeure event, despite all reasonable efforts of 
such Party to prevent or mitigate its effects, then, during the continuance of 
such inability, the obligation of such Party to perfonn the obligations so 
affected shall be suspended, except as provided in this Section 19. IfREQF 
is the Affected Party, the CCDD shall be extended day for day for the 
duration of the effects of a Force Majeure Event. 

19.3.2 In the event of any delay or nonperfonnance resulting from an event of 
Force Majeure, the Party claiming Force Majeure shall notify the other Party 
in writing within five (5) business days of the occurrence of the event of 
Force Majeure, of the nature, cause, date of commencement thereof and the 
anticipated extent of such delay, and shall indicate whether any deadlines or 
date(s), imposed hereunder may be affected thereby. The suspension of 
perfonnance shall be of no greater scope and of no greater duration than the 
cure for the Force Majeure requires. A Party claiming Force Majeure shall 
notify the other Party of the cessation of the event of Force Majeure or of 
the conclusion of the affected Party's cure for the event of Force Majeure, in 
either case within two (2) business days thereof. Upon the conclusion of the 
Force Majeure Event, the Party relying on such Force Majeure Event shall, 
with all reasonable dispatch, take all steps reasonably necessary to resume 
the obligation(s) previously suspended. 
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The Party claiming Force Majeure shall use its best efforts to cure the 
cause(s) preventing its performance ofthis Contract; provided, however, the 
settlement of strikes, lockouts and other labor disputes shall be entirely 
within the discretion. of the affected Party, and such Party shall not be 
required to settle such strikes, lockouts or other labor disputes by acceding 
to demands which such Party deems to be unfavorable. 

19.4If the REQF suffers an occurrence of an event of Force Majeure that reduces the 
generating capability of the Facility below the Contracted Capacity, the REQF may, 
upon notice to Buyer, temporarily adjust the Contracted Capacity as provided below. 
Such adjustment shall be effective the first calendar day immediately following 
Buyer's receipt of the notice or such later date as may be specified by the REQF. 
Furthermore, such adjustment shall be the minimum amount necessitated by the 
event of Force Majeure. 

19.5 If the Facility is rendered completely inoperative as a result of Force Majeure, the 
REQF shall temporarily set the Contracted Capacity equal to 0 KW until such time 
as the Facility can partially or fully operate at the Contracted Capacity that existed 
prior to the Force Majeure. If the Contracted Capacity is 0 KW, Buyer shall have no 
obligation to make capacity payments hereunder. 

19.6If at anytime during the occurrence of an event of Force Majeure or during its cure, 
the Facility can partially or fully operate, then the REQF shall temporarily set the 
Contracted Capacity at the maximum capability that the Facility can reasonably be · 
expected to operate. 

19.7Upon the cessation of the event of Force Majeure or the conclusion ofthe cure for 
the event of Force Majeure, the Contracted Capacity shall be restored to the 
Contracted Capacity that existed immediately prior to the Force Majeure. 
Notwithstanding any other provision of this co11tract, upon such cessation or cure, 
Buyer shall have the right to require a Contracted Capacity Test to demonstrate the 
Facility's compliance with the requirements of this Section. Any Contracted 
Capacity Test required by Buyer under this Section shall be additional to any 
Contracted Capacity test under Section 6.5. 

19.8During the occurrence of an event of Force Majeure and a reduction in Contracted 
· Capacity under this Section, all Monthly Capacity Payments shall reflect pro rata, 
the reduction in Contracted Capacity. 
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19.9The REQF agrees to be responsible and pay for the costs necessary to reactivate the 
Facility and/or the interconnection with the Buyer's system if the same is (are) 
rendered inoperable due to actions of the REQF, its agents, or Force Majeure events 
affecting the REQF, the Facility or the interconnection with the Buyer. Buyer agrees. 
to reactive, at its own cost, the interconnection with the Facility in circumstances 
where any interruptions to such interconnections are caused by Buyer or its agents. 

19.10 Notwithstanding the foregoing, a Party shall not be excused under this Section 19, 
(i) for any non-perfonnance of its obligations under this Contract having a greater 
scope or longer period than is justified by the Force Majeure Event, (ii) for the 
performance of obligations that arose prior to the Force Majeure Event, or (iii) to the 
extent absent the Force Majeure Event the Affected Party would nonetheless have 
been unable to perfonn its obligations under this Contract. 

19.11 No Economic Force Majeure. Force Majeure Events do not include changes in 
market conditions. 

19.12 Extended Force Majeure Event After the CCDD. 

19.13 If an Affected Party reasonably believes that a Force Majeure Event that is 
preventing it from performing its obligations hereunder could result in a 
suspension of such performance for a period of one (1) month or longer, the 
Affected Party shall submit a plan acceptable to the other Party to overcome the 
Force Majeure Event. Such plan shall be submitted within thirty (30) Business 
Days of the start of the Force Majeure Event. The plan shall set forth a course of 
repairs, improvements, changes to operations or other actions which could 
reasonably be expected to permit the Affected Party to resume perfonnance its 
obligations under this Contract within a reasonable time frame projected in the 
plan. · While such a plan is in effect, the Affected Party shall provide weekly status 
reports to the other Party notifying the other Party of the steps which have been . 
taken to remedy the Force Majeure Event and the expected remaining duration of 
the Party's inability to perfonn its obligations. If the Force Majeure Event has not 
been overcome within five (5) months from its inception, the Parties shall meet to 
reassess the amount of time that is likely to pass before the Affected Party can 
reasonably be expected to resume perfonnance under this Contract, and the 
Affected Party shall have thirty (30) days to establish a revised plan acceptable to 
the Non-Affected Party to overcome the Force Majeure Event within twelve (12) 
months of its beginning. If at the end of such thirty (3 0) days one or both of the 
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Parties reasonably concludes that the Force Majeure Event cannot be reasonably be 
expected to be overcome Within twelve months of the beginning of the Force 
Majeure Event, the Non-Affected Party may terminate this Contract with five (5) 
days notice to the Affected Party. Upon termination of this Contract as provided in 
this Section 19.4, the Parties shall have no further liability or obligation to each 
other except for any obligation arising prior to the date of such termination and 
those that survive termination as listed in Section 3.2. In addition to the foregoing, 
the Non-Affected Party not prevented from performing its obligations due to the 
Force Majeure Event may terminate this Contract upon ten (10) Days prior written 
notice if (a) the Mfected Party fails to provide a Force Majeure remedy plan as 
provided for in this Section 19.4, (b) the Affected Party fails to carry out the Force 
Majeure remedy plans in a method reasonably designed to cause that Party to be 
able to perform it obligations hereunder within twelve (12) months of the Force 
Majeure Event occurring, or (c) within five (5) Business Days after a request, the 
REQF fails to provide a weekly. status report to the other Party. 

" 19.14 No obligation of either Party that arose before the Force Majeure Event causing the 
suspension of performance or that arise after the cessation of the Force Majeure 
Event shall be excused by the Force Majeure Event. The suspension of 
performance shall be of no greater scope and of no longer duration than is required 
by the Force Majeure Event. ·· 

20. REPRESENTATIONS AND WARRANTIES 

20.1 Representations and Warranties of REQF. REQF hereby makes the following 
representations and warranties to Buyer that as of the Effective Date: 

20.1.1 REQF is a [insert] (cotporation, partnership, or other, as applicable) duly 
organized, validly existing and in good standing under the laws of the State 
of [insert] and has the full corporate and legal power and authority to own 
(or hold under lease) and use its properties, to carry on its business as now 
being conducted and to enter into this Contract and, subject to the receipt of 
applicable Governmental Approvals and other regulatory approvals, carry 
out the transactions contemplated hereby and perform and carry out all 
covenants and obligations on its part to be performed under and pursuant to 
this Contract. 
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20.1.2This Contract constitutes the legal, valid and binding obligation of REQF, 
enforceable in accordance with its terms. Upon the execution and delivery 
by REQF of this Contract and each other Contract to be executed or 
delivered by any or all of REQF and Shareholders at the Closing 
(collectively, the "REQF's Closing Documents), each of REQF's Closing 
Documents will constitute the legal, valid and binding obligation of each 
enforceable in accordance with its terms. REQF has the absolute and 
unrestricted right, power and authority to execute and deliver this Contract 
and the RBQF's Closing Documents to which it is a party and to perform its 
obligations under this Contract and the REQF's Closing Documents, and 
such action has been duly authorized by all necessary action by REQF's 
shareholders and board of directors and any other applicable committees of 
the board. 

20.1.3Neither the execution and delivery of this Contract nor the consummation or 
performance of any of the terms and conditions of this Contract will, 
directly or indirectly (with or without notice or lapse of time): 

(a) Breach (a) any provision of any of the Governing Documents ofRBQF 
or (b) any resolution adopted by the board of directors or the 
shareholders ofREQF; 

(b) Breach or give any Governmental Agency or other person the right to 
challenge any of the contemplated transactions pursuant to this Contract 
.or to exercise any remedy or obtain any relief under any Legal 
Requirement or any order to which RBQF may be subject; 

(c) Contravene, conflict with or result in a violation or breach of any of the 
terms or requirements of, or give any Governmental Agency the right to 
revoke, withdraw, suspend, cancel, terminate or modifY, any 
Government Approval that is held by RBQF or that otherwise relates to 
the Facility or to the business ofRBQF; 

(d) Cause Buyer to become subject to, or to become liable for the payment 
of, any Tax; 

(e) Breach any provision of, or give any person the right to declare a 
default or exercise any remedy under, or to accelerate the maturity or 
performance of, or payment under, or to cancel, terminate or modify, 
any contract to which REQF is a party that is material to and would 
permanently prevent REQF from performing its responsibilities under 
this Contract; 
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REQF is not required to give any notice to or obtain any consent from 
any person in connection with the execution and delivery of this 
Contract or the consummation or performance of any of the terms and 
conditions as contemplated herein. REQF has obtained all permits, 
licenses, Governmental Approvals and consents of Governmental 
Agencies required for the lawful performance of its obligations 
hereunder. 

20.1.4 This Contract constitutes the legal, valid and binding obligation of REQF 
enforceable in accordance with its terms, except as such enforceability may 
be limited by Bankruptcy, insolvency, reorganization or similar laws 
relating to or affecting the enforcement of creditors' rights generally or by 
general equitable principles, regardless of whether such enforceability is 
considered in a proceeding in equity or at law. 

20.1.5There is no pending, or to the Knowledge of REQF, threatened action or 
proceeding affecting REQF before any Governmental Agency which 
purports to affect the legality, validity or enforceability of this Contract. · 
REQF has knowledge of all laws and business practices that must be 
followed in performing its obligations under this Contract. REQF is in 
compliance with all Legal Requirements and Governmental Approvals as 
more fully stated below, except to the extent that failure to comply therewith 
would not, in the aggregate, have a material adverse effect on REQF or 
Buyer. 

20.1.5(A) Legal Requirements. 
(a) REQF is, and at all times since , 20_ has 

been, in full compliance with each Legal Requirement that is 
or was applicable to it or to the conduct or operation of its 
business or the ownership or use of the Facility; 

(b) No event has occurred or circumstance exists that (with or 
without notice or lapse of time): (i) may constitute or result in 
a violation by REQF of, or a failure on the part of REQF to 
comply with, any Legal Requirement; or (ii) may give rise to 

. any obligation on the part of REQF to undertake, or to bear 
all or any portion of the cost of, any remedial action of any 
nature; and 

(Continued on Sheet No. 32.54) 

RAYMOND E. TULL, MANAGER 
FINANCIAL PLANNING AND RATES 

Effective January 1, 2013 



JEA Second Revised Sheet No. 32.54 
Canceling First Revised Sheet No. 32.54 

(Continued from Sheet No. 32.53) 

(c) REQF has not received, at any time since , 20 _ , 
any notice or other communication (whether oral or written) 
from any Governmental Agency or any other persoh 
regarding (i) any actual, alleged, possible or potential 
violation of, or failure to comply with, any Legal 
Requirement; or (ii) any actual, alleged, possible or potential 
obligation on the part of REQF to undertake, or to bear all or 
any portion of the cost of, any remedial action of any nature; 

20.1.5(B) Governmental Approvals. 
(a) REQF is, and at Ftll times since , 20_ has 

been, in full compliance with each Governmental Approval 
that is or was applicable to it or to the conduct or operation of 
its business or the ownership or use of the Facility; 

(b) Except as expressly contemplated herein, neither the 
execution and delivery by the REQF of this Contract, nor the 
consummation by the REQF of any of the transactions 
contemplated thereby, requires the consent or approval of, 
the giving of notice to, the registration with, the recording or 
filing or any document with, or the taking of any other action 
in respect of Governmental Authority, except in respect of 
permits (i) which have already been obtained and are in full 
force and effect or (ii) are not yet required (and with respect 
to which the REQF has no reason to believe that the same 
will not be readily obtainable in the ordinary course of 
business upon due application therefore); 

(c) No event has occurred or circumstance exists that may (with 
or without notice or lapse of time): (i) constitute or result 
directly or indirectly in a violation of or a failure to comply 
with any term or requirement of any Governmental Approval 
or (ii) result directly · or indirectly in the revocation, 
withdrawal, suspension, cancellation or termination of, or 
any modification to, any applicable Governmental Approval; 

(Continued on Sheet No. 32.55) 

RAYMOND E. TULL, MANAGER 
FINANCIAL PLANNING AND RATES 

Effective January 1, 2013 



JEA Second Revised Sheet No. 32.55 
Canceling First Revised Sheet No. 32.55 

(Continued from Sheet No. 32.54) 

(d) REQF has not received, at any time since , 20 _ any 
notice or other communication (whether oral or written) from 
any Governmental Agency or any other person regarding: (i) 

· any actual, alleged, possible or potential violation of or 
failure to comply with any term or requirement of any 
Governmental Approval or (ii) any actual, proposed, possible 
or potential revocation, withdrawal, suspension, cancellation, 
termination of or modification to any Governmental 
Approval; and 

(e) All applications required to have been filed for the renewal of 
the Governmental Approvals have been du1y filed on a timely 
basis with the appropriate Governmental Agencies, and all 
other filings required to have been made with respect to such 
Governmental Approvals have been duly made on a timely 
basis with the appropriate Governmental Agencies. 

20.1.6 There is no pending or, to REQF's Knowledge, threatened action, suit, 
investigation or proceeding at law or in equity (a) by or against REQF or 
that otherwise relates to or may affect the business of, or the Facility 
owned or used by REQF; of (b) that challenges, or that may have the 
effect of preventing, delaying, making illegal or otherwise interfering 
with, any of the transactions contemplated herein. To the Knowledge of 
REQF: (a) there has been no violation or default with respect to any law 
which cou1d adversely affect or impair the transactions contemplated 
herein; (b) no event has occurred or circumstance exists that is. reasonably 
likely to give rise to or serve as a basis for the commencement of any such 
proceeding; and, (c) there are no proceedings that could have a material 
adverse effect on the business, operations, assets, condition or prospects of 
REQF or upon the Facility. 

20.1.7 There are no claims, liabilities, investigations, litigation, administrative 
hearings, whether pending, or, to the Knowledge of the REQF, threatened, 
or judgments or orders relating to any Hazardous Material (collectively 
called "Environmental Claims") asserted or threatened against the REQF 
or relating to the Facility. The REQF has not caused or permitted any 
Hazardous Material to be used, generated, reclaimed, transported, 
released, treated, stored or disposed of in a manner which could form the 
basis of an Environmental Claim against the REQF or potentially the 
Buyer. 
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To the best of its knowledge after diligent inquiry, the REQF knows of no 
(a) existing violations of any environmental laws at the Facility, including 
those governing hazardous materials or (b) pending, ongoing, or 
unresolved administrative or enforcement investigations, compliance 
orders, claims, demands, actions, or other litigation brought by 
Governmental Authorities or other third parties alleging violations of any 
environmental law or permit which would materially and adversely affect 
the operation of the Facility as contemplated by this Contract. 

REQF is not now insolvent and will not be rendered insolvent by any of 
the transactions contemplated herein. As used in this section, "insolvent" 
means that the sum of the debts and other probable liabilities of REQF 
exceeds the present fair saleable value ofREQF's assets. 

20.1.10 REQF has paid, or made provision for the payment of, all Taxes that have 
or may have become due for all pe1iods covered by the Tax Returns or 
otherwise, or pursuant to any assessment received by REQF, except such 
Taxes, if any, that are being contested in good faith and as to which 
adequate reserves (determined in accordance with Generally Accepted 
Accounting Principals). 

20.1.11 The REQF represents and warrants that the Facility meets the renewable 
energy requirements of Section 366.91, Florida Statutes, and that the 
REQF shall continue to meet the requirements of that Section throughout 
the term of this Contract. Buyer shall have the right at all times to inspect 
the Facility and to examine any books, records, or other documents of the 
REQF that Buyer deems necessary to verify that the Facility meets such 
requirements. 

20.2 Representations and Warranties of Buyer. Buyer hereby makes the following 
representations and warranties to REQF: 

20.2.1 Buyer is a body politic and corporate duly organized, validly existing and 
in good standing under the laws of the State of Florida. Buyer is qualified 
to do business in the State of Florida and has the legal power and authority 
to own its properties, to carry on its business as now being conducted and 
to enter into this Contract and carry out the transactions contemplated 
hereby and perform and carry out all covenants and obligations on its part 
to be performed under and pursuant to this Contract. 
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The execution, delivery and performance by Buyer of this Contract has 
been duly authorized by all necessary corporate action in accordance with 
Buyer's policies and procedures, and does not and will not require any 
consent or approval other than that which has been obtained. 

The execution and delivery of this Contract, the consummation of the 
transactions contemplated hereby and the fulfillment of and compliance 
with the provisions of this Contract do not and will not conflict with or 
constitute a breach of or a default under, any of the terms, conditions or 
provisions of any Legal Requirements, or its Sections of incorporation or 
bylaws, or any deed of trust, mortgage, loan Contract, other evidence of 
indebtedness or any other Contract or instrument to which either Buyer is 
a party or by which it or any of its property is bound, or result in a breach 
of or a default under any of the foregoing. 

This Contract constitutes the legal, valid and binding obligation of Buyer 
enforceable in accordance with its terms, except as such enforceability 
may be limited by Bankruptcy, insolvency, reorganization or similar laws 
relating to or affecting the enforcement of creditors' rights generally or by 
general equitable principles, regardless of whether such enforceability is 
considered in a proceeding in equity or at law. 

20.2.5 There is no pending, or to the Knowledge of buyer, threatened action or 
proceeding affecting it before any Governmental Agency which purports 
to affect the legality, validity or enforceability of this Contract. 

21. INTERCONNECTION 

21.1 Facilities. REQF shall own, operate, maintain and control during the Term at its sole 
cost and expense all Interconnection Facilities located on the Facility Site up to, but 
not including, the Point of Interconnection. REQF shall pay all costs associated with 
interconnecting the Facility to the Interconnected Utility System. 
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22. TAXES 

22.1 Applicable Taxes. Subject to the provisions of Section 1 0.3, each Party shall be 
responsible for the payment of all Taxes imposed on its own income or net worth. 
Except as provided in this Section 22, REQF shall be responsible for the payment of 
all present or future federal, state, municipal or other lawful Taxes applicable by 
reason of the operation of the Facility or assessable on REQF's property or 
operations including taxes on (a) the purchase by REQF or delivery of fuel to the 
Facility, and (b) production of electricity. To the extent required by applicable law, 
Buyer shall pay any sales, use, excise, and any other similar Taxes, if any, imposed 
or levied by a governmental agency on the sale or use of or payments for the Electric 
Energy sold and delivered under this Contract arising at or after the Point of 
Delivery. 

Subject to the provisions and limitations of Section 768.28, Florida Statutes, Buyer 
shall indemnify, defend, and hold REQF harmless from any liability for all such 
Taxes for which Buyer is responsible. REQF shall indemnify, defend, and hold 
Buyer harmless from any liability from all such Taxes for which REQF is 
responsible. Buyer shall reimburse REQF promptly on demand for the amount of 
any such Tax that is Buyer's responsibility hereunder that REQF remits, plus any 
penalties and interest incurred and remitted, except such penalties as result from 
REQF's conduct. REQF shall reimburse Buyer promptly on demand for the amount 
of any such tax that is REQF's responsibility hereunder that Buyer remits, plus any 
penalties, interest incurred and remitted, except penalties as result from Buyer's 
conduct. 

22.2 Contested Taxes. Neither Party shall be required to pay any such Tax, assessment, 
charge, levy, account payable or claim if the validity, applicability or amount thereof 
is being contested in good faith by appropriate actions or proceedings (including 
posting security as may be required) which will prevent the forfeiture or sale of any 
property utilized under this Contract or any material interference with the use 
thereof. 
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22.3 Other Costs and Charges. REQF and Buyer will pay and discharge all lawful 
assessments and governmental charges or levies imposed upon it or in respect to all 
or any part of its property or business, all trade accounts payable in accordance with 
usual and customary business terms, and all claims for work, labor, or materials 
which, if unpaid might become a lien or charge upon any of its property. REQF shall 
be responsible for all costs or charges imposed in connection with the delivery of the 
Electric Energy at the Point of Delivery, including but not limited to transmission 
costs and charges. Without limiting the generality of the foregoing or any other 
provision in this Contract, REQF shall be solely responsible for paying when due (a) 
all costs of owning and operating the Facility in compliance with existing and future 
Legal Requirements and the terms and conditions of this Contract, and (b) all Tax:es 
and charges, however characterized, or now existing or hereinafter imposed on or 
with respect to the Facility, and its Operation. 

23. MISCELLANEOUS PROVISIONS 

23.1 Non-Waiver. The failure of either Party to insist in any one or more instances upon 
strict performance of any provisions of this Contract, or to take advantage of any of 
its rights hereunder, shall not be construed as a waiver of any such provisions or the 
relinquishment of any such right or any other right hereunder, which shall remain in 
full force and effect. 

23.2 Relationship of Parties. This Contract shall not be interpreted or construed to create 
an association, joint venture, or partnership between the Parties or to impose any 
partnership obligation or liability upon either Party. Neither Party shall have any 
right, power or authority to enter into any Contract or undertaking for, or to act on 
behalf of, or to act as or be an agent or representative of, or to otherwise bind, the 
other Party. 

23.3 Successors and Assigns. This Contract shall inure to the benefit of and be binding 
upon the successors and Permitted Assigns of the Parties. 

23.4 Governing Laws. This Contract shall be construed in accordance with and governed 
by the laws of the State of Florida without regard to its conflicts of laws provisions. 
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23.5 Counterparts. This Contract may be executed in more than one counterpart, each of 
which may be signed by fewer than all Parties, but all of which constitute the same 
Contract. 

23.6 Third Party Beneficiaries. This Contract is intended solely for the benefit of the 
Parties hereto. Nothing in this Contract shall be construed to create a duty to or 
standard of care with reference to, or any liability to, any Person not a Party to this 
Contract. 

23.7 Venue; Any legal action pertaining to this Contract should be originated in Duval 
County, Florida and shall be interpreted and enforced in accordance with the laws 
ofthe State of Florida. 

23.8 Several Obligations. Nothing contained in this Contract shall be construed to create 
an association, trust, partnership or joint venture or to impore a trust, partnership or 
fiduciary duty, obligation, or liability on or between the Parties. If REQF includes 
two or more parties, each such party shall be jointly and severally liable for REQF's 
obligations under this Contract. 

23.9 Partial Invalidity. The Parties do not intend to violate any laws governing the 
subject matter in this Contract. If any of the terms of this Contract are finally held 
or determined to be invalid, illegal or void as being contrary to any applicable law 
or public policy, all other terms of the Contract shall remain in effect. The Parties 
shall use best efforts to amend this Contract to reform or replace any terms 
determined to be invalid, illegal or void, such that the amended terms (a) comply 
with and are enforceable under applicable law, (b) give effect to the intent of the 
Parties in entering into this Contract and (c) preserve the balance of the equities 
contemplated by this Contract in all material respects. 

23.10 Media. Any media announcement, publication etc using referring to Buyer is 
required to have Buyer's review and approval prior to publishing. 

23.11 Project Viability. To assist Buyer in assessing the REQF' s financial and technical 
viability, the REQF shall provide the information and documents requested in 
Appendix B or substantially similar documents, to the extent the documents apply 
to the type of Facility covered by the Contract, and to the extent the documents are 
available. All documents to be considered by Buyer must be submitted at the time 
this Contract is presented to Buyer. Failure to provide the following such 
documents may result in a determination of non-viability by the Buyer. , 
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23.12 Disclaimer. In executing this Contract, JEA does not, nor should it be construed, to 
extend its credit or financial support for the benefit of any third parties lending 
money to or having other transactions with the REQF or any assignee of this 
Contract. 

23.13 Complete Agreement and Amendments. All previous communications or 
agreements between the Parties, whether verbal or written, with reference to the 
subject matter of this Contract are hereby abrogated. No amendment or 
modification to this Contract shall be binding unless it shall be set forth in writing 
and duly executed by both Parties. This Contract constitutes the entire agreement 
between the Parties. ' · 

23.14No Waiver. No waiver of any of.the terms and conditions of this Contract shall be 
effective unless in writing and signed by the Party against whom such waiver is 
sought to be enforced. Any waiver of the terms hereof shall be effective only in the ' 
specific instance and for the specific purpose given. The failure of a Party to insist, 
in any instance, on the strict performance of any of the terms and conditions hereof 
shall not be construed as a waiver of such Party's right in the future to insist on such 
strict performance. 

23.15 Set-Off. JEA may at any time, but shall be under no obligation to, set off any and 
all sums due from the REQF against sums due to the REQF hereunder. 

24. NOTICES 

Unless otherwise provided in this Contract, any notice, consent or other communication 
required to be made under this Contract shall be in writing and shall be delivered to the 
address set forth below or such other address or persons as the receiving Party may from time 
to time designate by written notice: 

If to Buyer, to: 
Contractual: 

Ifto REQF, to: 

Buyer 
JEA 
21 W. Church Street T-12 
Jacksonville, FL 32202 

All notices shall be effective when received. 
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25. ENTIRE CONTRACT AND AMENDMENTS. 

This Contract supersedes all previous representations, understandings, negotiations and 
Contracts either written or oral between the Parties hereto or their representatives with 
respect to the subject matter hereof and constitutes the entire Contract of the Parties with 
respect to the subject matter hereof. No amendments or changes to this Contract shall be 
binding unless made in writing and duly executed by both Parties. 

IN WITNESS WHEREOF, the Parties hereto have executed this Contract as of the date 
set forth at the beginning of this Contract. 

BUYER: JEA 

By: 

Name: ____________________ ___ 

Title: ------------------------
REQF: By: _______ ___ 

Form Approved by: 

Assistant General Counsel 
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APPENDIX A 

TO THE STANDARD OFFER CONTRACT STANDARD RATE FOR PURCHASE OF 
FIRM CAP A CITY AND ENERGY FROM A RENEWABLE ENERGY QUALIFYING 
FACILITY 

I. RATES FOR PURCHASES BY THE BUYER 
Firm Renewable Capacity and Renewable Energy are purchased at a unit cost; in dollars per 
kilowatt per month and cents per kilowatt-hour, respectively, based on the value of deferring 
additional capacity required by the Buyer. For the purpose of this Rate, an Avoided Unit has 
been designated by the Buyer. The Buyer's Avoided Unit has been identified as a 82 MW 
simple-cycle combustion turbine unit with an in-service date of December 1, 2010. 

A. Firm Renewable Capacity Rates 
The avoided capacity costs, in dollars per kilowatt per month, associated with renewable 
capacity sold to a utility by a REQF pursuant to the Buyer's Standard Offer Contract shall be 
defined as the year-by-year value of deferral of the Buyer's Avoided Unit with an in-service 
date of December 1, 2010. The year-by-year value of deferral is calculated as the levelized 
debt service over a 20 year period including operation and maintenance costs for a simple­
cycle combustion turbine. Capacity payments will be adjusted annually for inflation at an 
escalation of2%. 

EXAMPLE MONTHLY RENEWABLE CAPACITY PAYMENT IN $/kW/MONTH 2010 
COMBUSTION TURBINE AVOIDED UNIT (82 MW) STANDARD OFFER 
CONTRACT AVOIDED CAPACITY PAYMENTS ($/kW/MONTH) 

Contract Year 
From 

12/1/2010 
12/1/2011 
12/1/2012 
12/1/2013 
12/1/2014 
12/1/2015 

Normal Payment 
Starting 

To 12/01/2010 

11/30/2011 3.90 
11/30/2012 4.00 
11/30/2013 4.10 
11/30/2014 4.20 
11/30/2015 4.30 
11/30/2016 4.41 
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Performance Criteria 
Payments for Firm Renewable Capacity are conditioned on the REQF's ability to maintain the 
following performance criteria: 

1. Capacity Delivery Date 
The Capacity Delivery Date shall be no later than the projected in-service date of the 
Buyer's Avoided Unit (i.e., December 1, 2010). 

2. Availability and Capacity Factor 
The Renewable Facility's availability and capacity factor are used in the determination of 
firm renewable capacity payments through a performance based calculation as detailed 
below. Renewable Monthly Capacity Payments (MCP) for each Monthly Billing Period 
shall be computed according to the following: 

(a) Annual Capacity Billing Factor (ACBF) ~This factor is calculated using the 12-
month rolling average of the Monthly Capacity Factor. This 12-month rolling average 
shall be defmed as the sum of the 12 consecutive Monthly Capacity Factors preceding 
the date of the calculation, divided by 12. During the first 12 consecutive Billing 
Periods, commencing with the first Monthly Billing Period in which Capacity 
payments are to be made, the calculation of the ACBF shall be performed as follows: 
(a) during the first Monthly Billing Period, the ACBF shall be equal to the Monthly 
Capacity Factor (b) thereafter, the calculation of the ACBF shall be computed by 
dividing the sum of the Monthly Capacity factors during the first year's Monthly 
Billing Periods in which Capacity payments are to be made by the number of 
Monthly Billing Periods which have elapsed. This calculation shall be performed at 
the end of each Monthly Billing Period until enough Monthly Billing Periods have 
elapsed to calculate a true 12-month rolling average ACBF. 

(b) Monthly Capacity Factor (MCF) - The total Scheduled Renewable Energy 
received during the Monthly Billing Period for which the calculation is made, divided 
by the total Scheduled Renewable Energy requested during the Monthly Billing 
Period. During Monthly Billing Period where the number of Dispatch Hours equals 
zero (0), MCF shall equal 1.0. Dispatch hours are as defmed in Section 7.4.6 of the 
Standard Offer Contract. 
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(c) Monthly Billing Period- The period beginning on the ftrst calendar day of each 
calendar month, except that the initial Monthly Billing Period shall consist of the 
period beginning 12:01 am on the CCDD and ending with the last calendar date of 
such month. 

(d) In the event that the ACBF at the end of the current Monthly Billing Period is less 
than 0.9 (90%), then no Monthly Capacity Payment shall be due. 

(e) In the event that the ACBF >= 0.9, then the Capacity Payments($) is calculated 
as the Capacity Payment (above in $/KW/month) times the Committed Renewable 
Capacity specified in Section 6.5 in KW. 

B. Renewable Energy Rates 
The energy rate, in cents per kilowatt-hour (¢/kWh), shall be based on the BUYER's actual 
hourly avoided energy costs which are calculated by JEA. BUYER's projected avoided 
energy costs are calculated based on BUYER's forecast of fuel prices, system characteristics, 
and system operations. BUYER's actual avoided energy costs are determined by evaluating 
the marginal cost of BUYER's generation for each historical hour of the billing period and 
multiplying this cost times the energy produced and delivered to BUYER during the same 
hour by the REQF. All purchases of renewable energy shall be adjusted for losses from the 
point of metering to the point of interconnection. 

Estimated As~Available Energy Cost 
For informational purposes only, the estimated incremental avoided energy costs for the next 
four semi-annual periods are as follows. 

A:m~licable Period (Fiscal Year) On~ Peak Off-Peak Average 
¢/KWH ¢/KWH ¢/KWH 

2013 4.49 3.79 3.97 
2014 4.79 3.83 4.07 
2015 5.06 4.06 4.32 
2016 5.42 4.23 4.54 
2017 5.41 4.35 4.62 

For the purpose of this Schedule, the on-peak hours shall be those hours occurring April 1 
through October 31 Mondays through Fridays, from 12 noon to 9:00 p.m. excluding 
Memorial Day, Independence Day and Labor Day; and November 1 through March 31 
Mondays through Fridays from 6:00 a.m. to 10:00 a.m. and 6:00 p.m. to 10:00 p.m. 
prevailing Eastern time excluding Thanksgiving Day, Christmas Day, and New Year's Day. 
BUYER shall have the right to change such On-Peak Hours by providing the REQF a 
minimum of thirty calendar days' advance written notice. 
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II. CHARGES TO RENEW ABLE ENERGY FACILITY 
The REQF shall be responsible for all applicable charges as currently approved or as they may 
be approved by the Buyer's Governing Board, including, but not limited to: 

A. Customer Charges 
REQF, as a customer of Buyer and as a Facility who receives energy from Buyer, will'be 
applicable for all charges in the Applicable JEA Electric Tariff. 

B. Interconnection Charge for Non~ Variable Utility Expenses 
The REQF shall bear the cost required for interconnection, including the metering. The 
REQF shall have the option of (i) payment in fall for the interconnection costs including the 
time value of money during the construction of the interconnection facilities and providing a 
surety bond, letter of credit or comparable assurance of payment acceptable to the Buyer 
adequate to cover the interconnection cost estimates, (ii) payment of monthly invoices from 
the Buyer for actual costs progressively incurred by the Buyer in installing the 
interconnection facilities, or (iii) upon a showing of credit worthiness, making equal monthly 
installment payments over a period no longer than thirty-six (36) months toward the full cost 
of interconnection. In the latter case, the Buyer shall assess interest at the rate then prevailing 
for thirty (30) day highest grade commercial paper, such rate to be specified by the Buyer 
thirty (30) days prior to the date of each installment payment by the REQF. 

C. Interconnection Charge for Variable Utility Expenses 
The REQF shall be billed monthly for the variable utility actual expenses associated with the 
operation and maintenance of the interconnection facilities. These include (a) the Buyer's 
inspections of the interconnection facilities and (b) maintenance of any equipment beyond 
that which would be required to provide normal electric service to the REQF if no sales to 
the Buyer were involved. · 

III. TERMS OF SERVICE 
(1) It shall be the REQF's responsibility to inform the Buyer of any change in its electric 
generation capability. 

(2) Any electric service delivered by the Buyer shall be metered separately and billed under 
the applicable retail rate schedule(s), whose terms and conditions shall pertain. 

(3) The Buyer shall specify the point of interconnection and voltage level. 

( 4) The REQF must enter into an interconnection agreement with the Buyer which will, 
among other things, specify safety and reliability standards for the interconnection to the 
Buyer's system. 

(5) Service under this rate schedule is subject to the rules and regulations of the Buyer. 
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SPECIAL PROVISIONS 
Special contracts deviating from the above standard rates are allowable provided the Buyer 
agrees to them. 

APPENDIXB 

TO THE STANDARD OFFER CONTRACT DETAILED PROJECT INFORMATION 

Each eligible Renewable Contract received by JEA will be evaluated to determine if the 
underlying REQF project is financially and technically viable. The REQF shall to the extent 
available, provide JEA with a detailed project proposal which addresses the information 
requested below. 

I. FACILITY DESCRIPTION 
Project Name 
Project Location 

Street Address 
Site Plot Plan 
Legal Description of Site 

Generating Technology 
Facility Classification (include types from statute) 
Primary Renewable Fuel 
Alternate Renewable Fuel (if applicable) 
Committed Capacity 
Expected In~Service Date 
Steam Host (for cogeneration facilities) 

Street Address 
Legal Description of Steam Host 
Host's annual steam requirements (lbs/yr) 

Contact Person 

' . 
Individual's Name and Title 
Company Name 
Address 
Telephone Number 
Telecopy Number 

(Continued on Sheet No. 32.68) 

RAYMOND E. TULL, MANAGER 
FINANCIAL PLANNING AND RATES 

Effective January 1, 2013 



) 

JEA Second Revised Sheet No. 32.68 
Canceling First Revised Sheet No. 32.68 

(Continued from Sheet No. 32.67) 

II. PROJECT PARTICIPANTS 
Indicate the entities responsible for the following project management activities and 
provide a detailed description of the experience and capabilities of the entities: 

Project Development 
Siting and Licensing the Facility 
Designing the Facility 
Constructing the Facility 
Securing the Renewable Fuel Supply 
Operating the Facility 
Provide details on all electrical generation facilities which are currently under 
construction or operational which were developed by the REF. 
Describe the fmancing structure for the projects identified above, including the type 
of fmancing used, the permanent fmancing term, the major lenders, and the 
percentage of equity invested at fmancial closing. 

III. RENEW ABLE FUEL SUPPLY 
Describe all fuels to be used to generate electricity at the Facility. Indicate the specific 
physical and chemical characteristics of each fuel type (e.g., Btu content, sulfur content, 
ash content, etc.). Identify special considerations regarding renewable fuel supply origin, 
source and handling, storage and processing requirements. 

Provide annual renewable fuel requirements (ARFR) necessary to support the 
requirements pursuant to Section 366.91, Florida Statutes, and the planned levels of 
generation and list the assumptions used to determine these quantities. 

Provide a summary of the status of the fuel supply arrangements in place to meet the 
ARFR in each year of the proposed operating life of the Facility. Use the categories 
below to describe the current arrangement for securing the APR. 

Category Description of Renewable Fuel Supply Arrangement 
Developed =renewable fuel is from a fully developed 
owned source owned by one or more of the project participants 
contract fully executed firm renewable fuel contract exists between the developer(s) 

arid renewable fuel supplier(s) 
LOI a letter of intent for the renewable fuel supply exists between developer(s) 

and renewable fuel supplier(s) 
REF renewable energy facility will bum biomass, waste, or another renewable 

resource 
spot renewable fuel supply will be purchased on the spot market 
none no firm renewable fuel supply arrangement currently in place 
other renewable fuel supply arrangement which does not fit any of the above 

categories (please describe) 
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Indicate the percentage of the Facility's ARFR which is covered by the above renewable 
fuel supply arrangement(s) for each proposed operating year. The percent of ARFR 
covered for each operating year must total 100%. For renewable fuel supply 
arrangements identified as owned, contract, or letter of intent, provide documentation to 
support this category and explain the fuel price mechanism of the arrangement. In 
addition, indicate whether or not the fuel price includes delivery and, if so, to what 
location. 

Describe fuel transportation networks available for delivering all primary and secondary 
fuel to. the Facility site. Indicate the mode, route and distance of each segment of the. 
journey, from fuel source to the Renewable Energy Facility site. Discuss the current 
status and pertinent factors impacting future availability of the transp-ortation network. 

Provide annual renewable fuel transportation requirements (ARFTR) necessary to 
support planned levels of generation and list the assumptions used to determine these 
quantities. 

Provide a summary of the status of the renewable fuel transportation arrangements in 
place to meet the ARFTR in each year of the proposed operating life of the Renewable 
Energy Facility. Use the categories below to describe the current arrangement for 
securing the ARFTR. 

owned = renewable fuel transport via a fully developed system owned by one or more 
of the project participants 

contract = fully executed firm renewable transportation contract exists between the 
developer(s) and renewable fuel transporter(s) 

LOI = a letter of intent for renewable· fuel transport exists between developer(s) 
and renewable fuel transporter(s) 

Spot = renewable fuel transportation will be purchased on the spot market 
none no firm renewable fuel transportation arrangement currently in place 
other renewable fuel transportation arrangement which does not fit any of the 

above categories (please describe) 

Indicate the percentage of the Facility's ARFR which is covered by the above renewable 
fuel supply arrangement(s) for each proposed operating year. The percent of ARFR 
covered for each operating year must total 100%. For renewable fuel supply 
arrangements identified as owned, contract, or LOI, provide documentation to support 
this category and explain the transportation price mechanism of the arrangement, 

Provide the maximum, minimum, and average renew_able fuel inventory levels to be 
maintained for primary and secondary fuels at the Facility site. List the assumptions used 
in determining the inventory levels. 
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IV. PLANT DISPATCHABILITY/CONTROLLABILITY 

Provide the following operating characteristics and a detailed explanation supporting the 
performance capabilities indicated. 

Ramp Rate (MW/minute) 
Peak Capability (% above Committed Capacity) 
Minimum power level (% of Committed Capacity) 
Facility Turnaround Time, Hot to Hot (hours) 
Start-up Time from Cold Shutdown (hours) 
Unit Cycling(# cycles/yr) 
MW and MV AR Control (AGC, Manual, Other (please explain)) 

V. SITING AND LICENSING 

Provide a licensing/permitting milestone schedule which lists all permits, licenses and 
variances required to site the Facility. The milestone schedule shall also identify, key 
milestone dates for baseline monitoring, application preparation, .agency review, 
certification and licensing/siting board approval, and agency permit issuance. 

Provide a licensing/permitting plan that addresses the issues of air emissions, water use, 
wastewater discharge, wetlands, endangered species, protected properties, solid waste, 
surrounding land use, zoning for the Facility, associated linear facilities, and support of 
and opposition to the Facility. 

List the emission/effluent discharge limits the Facility will meet, and describe in detail 
the pollution control equipment to be used to meet these limits. 

VI. FACILITY DEVELOPMENT AND PERFORMANCE 

Submit a detailed engineering, procurement, construction, startup and commercial 
operation schedule. The schedule shall include milestones for site acquisition, 
engineering phases, selection of the major equipment vendors, architect engineer, EPC 
contractor, and Facility operator, steam host integration, and delivery of major 

, equipment. A discussion of the current status of each milestone should also be included 
where applicable. 

Attach a diagram of the power block arrangement. Provide a list of the major equipment 
vendors and the name and model number of the major equipment to be installed. 

Provide a detailed description of the proposed environmental control technology for the 
Facility and describe the capabilities of the proposed technology. 
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Attach preliminary flow diagrams for the steam system, water system, and renewable fuel 
system, and a main electrical one line diagram for the Facility. 

State the expected heat rate (HHV) at 75 degrees Fahrenheit for loads of 100%, 75%, and 
50% and minimum load. In addition, attach a preliminary heat balance for the Facility. 

[NOTE: add any requirements related to demonstrating that the facility meets the 
requirements under the statute] 

VII. FINANCIAL 
Provide JEA with assurances that the proposed REF project is financially viable by 
attaching a detailed pro-forma cash flow analysis. The pro-forma must include, at a 
minimum, the following assumptions for each year of the project. 

Annual Project Revenues 
Capacity Payments($ and $/kW/Mo) 
Variable O&M ($and $/MWh} 
Energy ($ and $/MWh) 
Steam Revenues($ and %/lb.) 
Tipping Fees ($ and $/ton) 
Interest Income 
Other Revenues 
Variable O&M Escalation (%/yr) 
Energy Escalation (%/yr) 
Steam Escalation (%/yr) 
Tipping Fee Escalation (%/yr) 

• Annual Project Expenses 
Fixed O&M ($and $/kW/Mo) 
Variable O&M ($and $/MWh) 
Energy ($ and $/MWh) 
Property Taxes ($) 
Insurance($) 
Emission Compliance ($ and $/MWh) 
Depreciation ($ and %/yr) 
Other Expenses($) 
Fixed O&M Escalation (%/yr) 
Variable O&M Escalation (%/yr) 
Energy Escalation (%/yr) 
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Other Project Information 
Installed Cost of the Renewable Energy Facility($ and $/kW) 
Committed Renewable Capacity (kW) 
Average Heat Rate- HHV (MBTU/kWh) 

• Federal Income Tax Rate(%) 
Facility Capacity Factor(%) 

. Renewable Energy Sold to JEA (MWhs) 
Permanent Financing 

Permanent Financing Term (yrs) 
Project Capital Structure (percentage of long-term debt, subordinated debt; tax 
exempt debt, and equity) 
Financing Costs (cost of long-term debt, subordinated debt, tax exempt debt, and 
equity) 
Annual Interest Expense 
Annual Debt Service ($) 
Amortization Schedule (beginning balance, interest. expense, principal reduction, 
ending balance) 

Provide details of the financing plan for the project and indicate whether the project will 
be non-recourse project financed. If it will not be project financed please explain the 
alternative financing arrangement. 

Submit financial statements for the last two years on the principals of the· project, and 
provide an illustration of the project ownership structure. 
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AMENDED AND RESTATED 

ELECTRIC SERVICE CONTRACT 

THIS AMENDED ~AND \_RESTATED ELECTRIC SERVICE CONTRACT, 
. ove ~ v-er, J?(p entered ~nto as of - ~g.., 2008 between JEA, a body politic 

and corporate existing under the laws of the State of Florida, 
hereinafter called the Authority or JEA, and the FLORIDA PUBLIC 
UTILITIES COMPANY, a Florida Corporation hereinafter called the 
Company. Individually, Authority or Company may be referred to as 
"Party" and collectively, the Authority and Company may be 
referred to as "Parties". 

RECITALS 

WHEREAS, JEA (formerly Jacksonville Electric Authority) and 
Company entered into the original Electric Service Agreement on 
January 29, 1996 (hereinafter "1996 Agreement"); and 

WHEREAS, the 1996 Agreement was amended by the Parties by 
that certain amendment dated February 7, 2000 (the "2000 
Amendment"); and 

WHEREAS, the Parties entered into a subsequent amendment 
dated September 25, 2006 (the "2006 Amendment"); and 

WHEREAS, the Parties believe that it is in their best 
interests to Amend and Restate the 1996 Agreement to incorporate 
the 2000 and 2006 Amendments, and provide certain new 
amendments. 

IN CONSIDERATION OF THE PREMISES AS SET FORTH HEREIN, and 
the mutual covenants and agreements hereinafter contained, the 
parties agree as follows: 

Section 1. Scope of Contract 

Subject to the terms and conditions hereinafter set forth, 
the Authority shall sell and deliver to the Company and the 
Company shall purchase and receive from the Authority its full 
requirements for electric energy required by the Company herein 
described except that which may be generated by the Company in 
cases of emergency with its owned generation or which may be 
received from a co-generator or small power producer which the 
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Company is legally obligated to accept under the rules of any 
agency having such jurisdiction. The Company shall not purchase 
electric energy elsewhere without the written consent of the 
Authority unless the Authority fails to furnish energy. 

Section 2. Term and Termination of Contract 

(a) The Term shall commence at hour ending 0100 hours, 
January 1, 2008, and end at hour ending 2400 hours, on December 
31, 2017 ("Ten Year Term"). The parties may, by mutual 
agreement at least thirty (30) months prior to the expiration of 
the Ten Year Term, extend the Ten Year Term for a period that 
may be mutually agreed upon by the parties. 

(b) If the Florida Public Service Commission (FPSC) rejects 
or fails to approve in a timely manner any part of Company's 
request to adjust its fuel related costs based on the rates and 
prices that Company has agreed to pay Authority pursuant to this 
Agreement, the parties shall, in good faith, negotiate such 
amendments as may be appropriate to address the FPSC's concerns. 
Company shall, in its discretion, take such actions to appeal 
any FPSC determination, and Authority shall, in its discretion, 
assist in such efforts. 

(c) If the FPSC rejects or fails to approve in a timely 
manner any· part of any such request by Company to adjust its 
fuel related costs due to a rate adjustment under this 
Agreement, and the Parties negotiate but are unable to agree to 
changes to this Agreement to address FPSC concerns, then at 
Company 1 s option, Company may terminate this Agreement by 
providing written notice to Authority at least one year before 
Company's proposed date of termination of this Agreement (the 
"notice period") . The rates as determined under this Agreement 
as appropriate will apply during the notice period. 

Section 3. Rates 

The following rates shall apply during the Ten Year Term: 

(a) For the billing period commencing 1/1/2008 through 
12/31/2008: 

i.. The Demand Charge shall be $7. 00/kW-month 
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ii. The Fuel Rate Shall be the Retail Tariff Fuel Rate, as 
set by the Authority from time to time. 

iii. The Other Energy Rate shall be $0.003/kWh. 

(b) For the billing period commencing 1/1/2009 through 
12/31/2017: 

i. The Fuel Rate shall be the Retail Tariff Fuel Rate, as 
set by the Authority from time to time. 

ii. Rates shall be set by the JEA Board of Directors in 
public meetings. Notice of such meetings will be given 
Company at least 30 days prior to such meetings. Rates 
shall be set to recover the fully allocated costs of 
serving Company based upon the Cost of Service Principles 
as defined in Section 3(f). 

(c) During the term of this Agreement, Authority may 
retain reasonably credentialed and experienced electricity cost 
of service and rates consultants to assist Authority in 
preparing cost of service models, studies and reports. These 
studies shall follow the principles set forth in Section 3 (f). 
Authority will bear the costs of such consultants. 

(d) Authority may update its cost of service study, where 
such study follows the principles set forth in Section 3(f), and 
adjust Company rates no more frequently than every two years, 
unless Authority adjusts its retail base rates sooner, in which 
event Authority may adjust Company rates at the time of the 
retail base rate adjustment. All invoice charges and billings by 
Authority to Company for services rendered, cannot be changed 
retroactively as a result of changes in rates resulting from 
Authority's cost of service study. 

(e) Except as may be expressly stated in this Agreement, 
the parties agree that nothing herein shall be construed as a 
waiver of any rights of Company or Authority. Further, the 
parties agree that nothing herein shall be construed as the 
Company or Authority's consent or submission to the 
jurisdiction, or the scope of current jurisdiction, of any 
regulatory authority that does not, independently of this 
Agreement, have jurisdiction over the Company or Authority. 
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(f) Cost of Service Principles: 

i. Purpose of COS Methodology. The Cost of Service (COS) 
Methodology determines the allocated share of Authority's 
Electric Revenue Requirements attributable to Company for the 
services provided by Authority to Company. 

ii. Authority's Revenue Requirements are determined on a 
cash needs basis at the direction of the Authority's Board and 
currently include debt service expense and coverage amounts, 
reserve funds, operating and maintenance expenses including fuel 
and non-fuel purchased power 1 capital outlay, taxes and levies 
including contributions to the City of Jacksonville 1 an 
allocated share of general overhead expenses, and expenses 
related to general plant and related facilities. 

iii. Comparability. Authority shall apply the COS 
Methodology in a manner that is not unduly discriminatory to 
Company, such that the total allocated cost of service for the 
Company shall be no greater than that implied for any other 
wholesale customer similarly situated as Company. The level of 
total charges paid by Company shall not be significantly greater 
than the allocated cost of service level implied by the ·COS 
Methodology. 

iv. The COS Methodology shall allocate the Authority's 
non-fuel Revenue Requirements to the Company on bases that 
reflect the peak electric demands and electric energy provided 
by the Authority to wholesale and retail customers. 

v. Price Terms including non-fuel energy charges and 
demand charges, shall not deviate significantly from that 
implied by the demand and energy related costs attributable to 
Company, which result from the COS Methodology. 

(g) Termination of Transmission Service: 

On January 1, 2008, Authority will no longer provide 
transmission service under the terms of this Agreement. Rather 
on or before January 1, 2008, Company must apply to and obtain 
Network Transmission Service from Authority, as defined by the 
procedures of the Authority's Open Access Transmission Tariff 
(OATT). 
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(h) JEA Resources: 

Authority will continue to supply Company capacity and energy 
requirements from the system generation resources of Authority 
which may be augmented by additional system generation reso~rces 
in the future. No particular generation resource of the 
Authority is specifically committed to supplying the generation 
services provided under this Amendment. Company has no right to 
any particular resource of the Authority. 

(i) Ancillary Services: 

Authority hereby agrees to supply, as part of the generation 
services herein, services identified as Schedules 3 {Regulation 
Reserves), 4 (Energy Imbalance), 5 (Spinning Reserves), and 6 
(Supplemental Reserves) in the OATT in order to facilitate self­
supply of these s.ervices by Company. Provision of these services 
is included in the rates for generation service in this Section 
3. Authority shall not charge for Reactive Supply and Voltage 
Control under this agreement, as the costs for such services 
shall be charged under the OATT. 

Section 4. Payments 

Payments for the service rendered hereunder to the service 
location shall be made monthly on submission of a bill 
containing a statement of meter readings at the beginning of the 
billing period, end of the billing period, meter constants, 
energy consumption and demand, and such other pertinent data as 
shall be required. Payments shall be made by wire transfer to: 
Wachovia Bank, N.A., Jacksonville, FL, ABA No Account 
No. , within ten (10) days of the date thereof or by 
the 20th calendar day of that month, whichever is later. Late 
payments shall accrue interest on a daily basis at JEA' s then 
current late charge rate pursuant to JEA's Policies and 
Procedures. In the unlikely event that payments cannot be made 
by wire transfer due to storms or other similar events, payments 
shall be made by check, in legally available funds, within the 
same time frames. set forth above, to JEA, 21 W. Church St., 
Jacksonville, FL 32202, Attention: Payment Processing CC-3. 
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Section 5. Company and Authority Facilities 

(a) The Company shall, at its own risk and expense, 
furnish, install and maintain all necessary apparatus for 
utilizing the energy to be supplied hereunder, such as 
transformers, switchboards, circuit breakers, safety devices, 
wiring, etc., and said installation shall be of such character 
as will not introduce disturbances on the Authority's lines, and 
the apparatus shall be selected and used so as to secure the 
highest practicable power factor. 

(b) The Authority shall have the right of general 
supervision over all apparatus connected to its circuits, and 
the manner of operation of such apparatus in the interest of the 
proper operation of the Authority system as a whole and the 
continuity of service to all its customers. The Authority 
reserves the right to review the operation and interconnection 
scheme of any generating customer of the Company which may 
engage in parallel operation with the Company's electrical 
system. The Authority may refuse to make connections, or to 
commence or to continue to give service unless the installation 
and apparatus and operation of the preceding shall meet with its 
approval, and approval of any municipal or other agents having 
lawful jurisdiction. The Company agrees to abide by any 
reasonable regulations which may be established by the Authority 
for the operation of the apparatus connected by the Company to 
the Authority's lines. 

(c) The Company shall provide, when needed, 
place or building for properly housing the meters 
service equipment of the Authority, all in accordance 
and specifications furnished by the Authority. 

a suitable 
and other 
with plans 

(d) The Authority shall provide, install and maintain the 
necessary watt-hour meter and its accessories of a standard 
manufacture for the measurement of demand and energy consumed 
under this Contract. 

Section 6. Service Location 

The electric energy to be furnished by the Authority under 
this contract shall be delivered to the Company from the Nassau 
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Substation which is located in Section 43, Township 2 North, 
Range 27 East, Nassau County, Florida. 

Section 7. Service Specifications 

(a) The Authority shall furnish electric service of the 
following characteristics at the point of delivery: 

Phase 3 

Wire 3 

Cycles 60 

Voltage 138 000 

Current Alternating 

Metering Voltage 138 000 

KVA Capacity 150,000 KVA 

(b) The Company shall use reasonable diligence to take and 
use electric energy hereunder from each of the phases 
in such a manner that the total energy shall be 
divided equally between the three phases. 

(c) Company will maintain an electrical power factor at 
the point of interconnection of 90% or greater. Should 
the power factor fall below 90% within a billing 
period, Company will be billed in accordance with the 
rate and measurement methodology of Authority's Retail 
Rates Tariff sheet 5.1. 

Section 8. Measurement of Energy 

All electric energy furnished by the Authority hereunder 
shall be measured at the service location specified in Section 6 
of this contract by suitable meter of standard manufacture, to 
be furnished, installed, maintained, calibrated and read by the 
Authority at its expense. In the event any meter (s) fails to 
register, or registers incorrectly the electric energy furnished 
therethrough during any month, the Authority shall determine the 
length of the period in such month during which such meter (s) 
failed to register or registered incorrectly, and the quantity 
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of electric energy delivered during such period utilizing the 
Company's check metering located at the Company's Stepdown 
Substation (adjusted for losses), and an appropriate adjustment 
based thereon shall be made in the Company's bill solely for 
such month; provided that in no event shall an adjustment be 
made for any month unless such meter shall have been tested by 
the Authority of its own volition or at the written request of 
the Company within thirty (30) days from and after the date upon 
which the bill for such month shall have been rendered. Any 
meter which registers not more than ±0.5% slow or fast shall be 
deemed correct. No device or connection shall be maintained by 
the Company at the service location which will prevent any meter 
from registering correctly the energy used or to be used. 

Section 9. Meter Test 

The Authority, at its expense, shall periodically inspect 
and test the meter(s) installed by it at intervals not exceeding 
one (1) year. At the written request of the Company, the 
Authority shall make additional tests of any or all of such 
meters in the presence of representatives of the Company. The 
cost of such additional tests shall be borne by the Company if 
the percentage of error is found to be not more than ±0.5% slow 
or fast. 

Section 10. Change in Load 

Whenever possible, reasonable notice shall be given by the 
Company to the Authority respecting any material changes 
proposed in the connected load or in the characteristics of such 
load at the service location. 

Section 11. Continuity of Service and Consumption 

(a) The Authority shall not be liable to the Company 
hereunder, nor shall the Company be liable to the Authority 
hereunder by reason of failure of the Authority to deliver or 
the Company to receive electrical energy as the result of fire, 
strike, riot, explosion, flood, accident, breakdown, acts of 
God, or the public enemy, prohibition by governmental authority 
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or court decree, or other acts beyond the control of the party 
affected; it being the intention of each party to relieve the 
other of the obligation to supply electric energy or to receive 
and pay for electric energy when as a result of any of the above 
mentioned causes either party may be unable to deliver or use in 
whole or in part the electric energy contracted to be delivered 

or received. Both parties shall be prompt and diligent in using 
their best efforts to remove and overcome the cause or causes of 

said interruption, but nothing herein contained shall be 
construed as permitting the Authority to refuse to deliver or 
the Company to refuse to receive electric energy after the cause 
of interruption has been removed. 

(b) The Authority does not guarantee that the supply of 
electric energy hereunder shall be free from interruption 
occasioned by any of the causes mentioned in the foregoing 
paragraph and it is agreed that such interruption shall not 
constitute a breach of this Contract on the part of the 

Authority and the Authority shall not be liable to the Company 
for damages resulting there from. In the event of such 
interruption of service, the Authority will restore the service 
as soon as it can reasonably do so and will at all times exert 
the greatest efforts toward the end of supplying as nearly 
constant service as is reasonable and practicable. In case of 
impaired or defective service, the Company shall immediately 
give notice to the nearest office of the Authority by telephone, 
confirming such notice in writing as soon thereafter as 

practicable. 

Section 12. Access to Service Location 

The Company hereby grants to the Authority the right, at 
all reasonable times, by its duly authorized agents and 
employees, to enter the premises of the Company for the purpose 

of inspecting and repairing or removing the property of the 
Authority, of reading meters, or of performing any work 
incidental to the supplying of all services hereby contracted 

for. 
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Section 13. Liability for Accidents 

The electric energy supplied under this Contract is 
supplied upon the express condition that after it passes the 
meter equipment of the Authority, it becomes the property of the 
Company. The Company shall indemnify and save harmless and 
defend the Authority for loss, damage or injury (including 
death) to any person or property whatsoever resulting directly 
or indirectly from the use or misuse or presence of said 
electric energy on the Company's premises after it passes the 
point of delivery to the Company, except where such loss, damage 
or injury shall be shown to have been occasioned by the sole 
negligence of the Authority, its agents, servants or employees. 
In the event of joint negligence on the part of the company and 
the Authority, any loss or damages shall be apportioned in 
accordance with the Uniform Contribution Among Tortfeasors Act 
(Section 768.31, Florida Statutes) as it exists on the effective 
date of this Contract. 

Section 14. Default 

If the Company defaults in the performance of any 
obligations under this Contract, the Authority will provide the 
Company with 30 days written notice to cure such default. If 
the Company fails to cure such default, the Authority may 
suspend service, such suspension not to interfere with the 
enforcement by the Authority of any other legal right or remedy, 
and at its option the Authority may cancel this contract in the 
event of any such default. No delay by the Authority in 
enforcing any of its rights hereunder shall be deemed a waiver 
of such rights, nor shall a waiver by the Authority of one of 
the Company's defaults be deemed a waiver of any other or 
subsequent default. 

No dispute with reference to the amount due for electric 
service hereunder shall excuse the Company from paying when due 
the amount stated by the Authority to be due, but any amount 
which the Company may have so paid that is deficient or in 
excess of the amount actually found upon investigation to be due 
shall be promptly paid by the Company or the Authority vlith 
interest at the same rate indicated in Section 4, above. 
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Should the uncured default lie in the failure of the 
Company to make prompt payments of the bills in accordance with 
Section 4, above, then the Authority shall have the right 
immediately to discontinue service and this Contract shall, at 
the election of the Authority, be wholly at an end and the 
parties shall thereby be severally released from all obligations 
hereunder, save the rights of action then already accrued. 

Section 15. Assignment 

(a) Subject to the provisions in the next sentence, this 
Agreement shall be binding upon Company and Authority and their 
respective successors and assigns; provided, however, that 
neither Party may assign this Agreement or any rights or 
obligations hereunder without first obtaining the prior written 
consent of the other Party (which consent shall not be 
unreasonably withheld or delayed) , the consent of any lenders, 
if required, and any necessary governmental or regulatory 
authorization, if required. No assignment shall be acceptable 
unless the assignee shall meet the standards of 
Creditworthiness, as defined herein to be a rating of Baa 1 by 
Moody's Investor Services, or BBB+ for Standard & Poor's (S&P) 
or Fitch, or, in Authority's sole discretion, meet the standards 
set forth in Section 19 of this Agreement. In addition, the 
assignee shall provide an agreement to be bound by and abide by 
all the terms and conditions contained in this Agreement. 

(b) If the assignee shall fail to maintain the 
Creditworthiness standards as set forth herein, the assignee 
shall be required to provide Authority with notice, and provide, 
within five (5) business days of such notice, an irrevocable 
letter of credit in accordance with the requirements set forth 
in Section 19 of this Agreement. 

Section 16. Notices 

Any notice contemplated by this Contract shall be made in 
writing and shall be delivered in person or by deposit in the 
U.s. mail, first class mail, certified receipt requested, to 
JEA, 21 West Church Street, Jacksonville, Florida 32202, 
ATTENTION: CEO/Managing Director in the case of the Authority; 
and to FLORIDA PUBLIC UTILITIES COMPANY, Post Office Box 3395, 
West Palm Beach, Florida 33402-3395, ATTENTION: President as 
to the Company. The designation of the person to be notified or 
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the address of such person may be changed at any time by similar 
notice. 

Section 17. Successors and Assigns 

This Agreement shall inure to the benefit of and be binding 
upon any respective successors and assigns of the Parties. 

Section 18. Sole Agreement 

This Amended and Restated Electric Service Contract 
embodies the entire Agreement and understanding between the 
parties hereto, and incorporates all the previous 
amendments to the 1996 Agreement as set forth in the 
Recitals stated herein, and there are no other prior 
agreements or understandings, oral or written with 
reference to the subject matter thereof that are not merged 
herein and superseded hereby. 

Section 19. Credit 

(a) At all times during the term of this contract, Company 
shall maintain an acceptable standard of creditworthiness which 
shall be the more stringent (as to each measure) of a level 
equivalent to (i) that defined by Company's current commercial 
bank lenders at the time or (ii) (A) Total Liabilities to 
Tangible Net Worth less than 3.75 and (B) Fixed Charge Coverage 
Ratio greater than 1. 50 (as both of such ratios are defined in 
Attachment A hereto). An example of Company's current standard 
of creditworthiness, as defined by its current bank lender, is 
shown in Attachment A. 

(b) Should Company not satisfy the standards of 
creditworthiness defined above, Company shall notify Authority 
of the failure to meet either of these standards as soon as 
Company is aware of such failure and in no case later than when 
Company notifies Company's commercial bank lender (s). Company 
shall provide within five (5) days of such notice, the 
irrevocable letter of credit substantially in the form of 
Attachment B from either (i) a commercial bank rated no lower 
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than Aa3/AA- by Moody's Investors Service or Standard & Poor's 
or (ii) a commercial bank acceptable to Authority in its sole 
discretion, with a term of one ( 1) year in the amount of the 
highest one month's amount due Authority for service hereunder 
prior to such date or $3, 000, 0 00. 0 0, whichever is greater. In 
addition, Company shall require that any Commercial lender ( s) 
shall agree to forebear from pursuing any and all remedies for 
default for a minimum period of 30 days following notice of such 
failure. 

(c) Company shall not be obligated to renew such letter of 
credit if, during its one (1) year term or extensions thereof, 
Company cures the substandard condition of creditworthiness. 
If such letter of credit is required by the terms hereof to be 
renewed and Authority does not receive written evidence from the 
letter of credit bank by the date which is 10 days prior to the 
expiration date of such letter of credit of such renewal for an 
additional one-year period (or a new letter of credit from 
another bank meeting the requirements established in this 
Section) , Authority may draw the full amount available under 
such letter of credit and retain such amount as a permanent 
deposit for amounts due hereunder. If at any time the deposit 
is reduced from an amount less than the full amount of such 
letter of credit or if such letter of credit is drawn upon and 
the full amount of the draw is not reinstated within five (5) 
days of such draw, Authority may elect to terminate its 
obligation hereunder to supply energy to Company. 

(d) Company provides bank lenders certification reports of 
credit standards quarterly, and Company shall furnish the same 
certification reports to Authority. 

Section 20. Reps and Warrants 

The parties hereby represent and warrant to each other this 
Amended and Restated Electric Service Contract has been duly and 
validly executed and delivered by such party and constitutes 
such party's legal, valid and binding obligation, enforceable 
against it in accordance with its terms. The Authority further 
represents and warrants that as of the date hereof, Company is 
not in default of any provisions of the 1996 Agreement, as 
amended by the 2000 Amendment, and the 2006 Amendment. 
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Signature Page Follows 
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IN WITNESS WHEREOF, JEA, and FLORIDA PUBLIC UTILITIES 
COMPANY, a Florida corporation, have caused this Contract to be 
executed and attested by their duly authorized officer on the 
day and date first above written. 

ATTEST: 

Form Approved: 

ATTEST 

RBRandyDebracomblnedUpdatesfpuservlce contract2.doc-2008 

JEA 

FLORIDA PUBLIC UTILITIES CO. 

15 

Signature 
John T. English 
CEO 

(SEAL) 



ATIACHMENTA 

MAINTENANCE OF $20 M LINE OF CREDIT FROM BANK OF AMERICA 

Compliance Ratios for Uoe of Credit Are As Follows: 

I) Total Liabilities to Tangible Net Worth Ratio. 
Maintain as at the end of each fiscal year a ratio of Total Liabilities (excluding the non­

current portion of Subordinated Liabilities) to Tangible Net Worth not exceeding 4:1. 

"Tangible Net Worth" means the value of the Company's total assets (excluding 

intangibles such as goodwill and patents) less Tota 1 Liabilities. 

"Subordinated Liabilities" means liabilities subordinated to the Company's obligations to 

the Lender in a manner acceptable to the Lender in its sole discretion. 

ii) Fixed Charge Coverage Ratio: 
Maintain a Fixed Charge Coverage Ratio of at least 1.25:1.00. 

"Fixed Charge Coverage Ratio" means the ratio of (i) net income after income taxes, plus 

depreciation and amortization, plus Interest expense, plus rent/lease expense, 

plus/minus the change in the value of any Interest Rate Protection Agreement to (ii) 

current maturities of long term debt and Capital Lease obligations, plus interest 

expense, plus rent/lease expense. 
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ATIACHMENTB 

(Bank Letterhead) 

[Date] 

JEA 
21 W. Church Street 
Jacksonville, FL 32202 

RE: IRREVOCABLE LETIER OF CREDIT NO. ----- U.S.$-----

To the [ ] Department: 

We hereby issue our irrevocable, unconditional Letter of Credit No. ____ in favor of JEA 

for the account of JEA {the "Account Party"). 

We undertake to honor from time to time your draft or drafts on us at sight in an amount or 

amounts not exceeding, in the aggregate U.S. $ ___ _ 

Drafts drawn hereunder must be marked "Drawn under Letter of Credit No. __ , dated 

_______ _, 2006" accompanied by your certification as follows: 

Under Section {19] of the Amended and Restated Agreement dated_, 2008 

between lEA and the Florida Public Utilities, Inc. (FPU), lEA is entitled to the 

amount of such draw in satisfaction of certain past due amounts from FPU as 

defined under the current agreement 

OR 

Under Section [19] of the Amended and Restated Agreement dated_, 2008 
between JEA and the Florida Pubfic Utilities, Inc., JEA is entitled to draw the full 

amount available to be drawn hereunder because JEA has not received written 

notice from you within 10 days prior to the scheduled expiration that the term of 

such Letter of Credit has not been extended by an additional year. 

We agree that we shall have no duty or right to inquire as to the basis upon which JEA has 

determined to present to us any draft under this Letter of Credit and shall honor such draft upon 

presentation in accordance with the terms hereof. Partial drawings are permitted. 

This Letter of Credit is valid until , provided; however, that this Letter of Credit 

will be automatically extended without amendment for one (1) year from the present or any future 

expiry date hereof unless sixty (60) days prior to such expiry date we notify you by overnight courier or 

certified mail that we elect not to extend this Letter of Credit beyond the then current expiration date. 

This Letter of Credit contains all the terms and conditions of this credit which shall not be 

altered except by reduction in amount due to corresponding payments in like amount in compliance 

with the above terms. We hereby waive any defense based on any allegation offraud. 
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This letter of Credit is subject to the International Standby Practices, International Chamber of 
Commerce Publication No. 590 (the "ISP98") and the laws of the State of Florida to the extent not 
inconsistent therewith. 

This Letter of Credit is transferable and assignable in its entirety. There are no other conditions 
to this Letter of Credit. 

Very truly yours, 

[Bank) 
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AGREEMENT FOR GENERATION SERVICES 
BETWEEN 

GULF POWER COMPANY 
AND 

FLORIDA PUBLIC UTILITIES COMPANY 

CONFIDENTIAL 

This Agreement for Generation Services ("Agreement") is entered into and effective as of 

the 28th day of December 2006 ("Effective Date"), by and between GULF POWER 

COMPANY (acting through its agent, Southem Company Services, Inc., a corporation organized 

and existing under the laws of the State of Alabama ("SCS")), a corporation organized and 

existing tmder the laws of the State of Florida (''Gulf Power") and FLORIDA PUBLIC 

UTILITIES COMPANY, a corporation organized and existing under the laws of the State of 

Florida ("FPUC"). Gulf Power and FPUC are individually referred to as a "Party" and 

collectively referred to as the "Parties.'' 

W ITNE SSE TJI: 

WHEREAS, Gulf Power is engaged in, among other things, the sale of electric power at 

wholesale for resale and has received authorization from FERC to provide such service at 

market~based rates in accordance with the Southern Operating Companies' PERC Electric Tariff, 

Second Revised Volume No.4, Market-Based Rate Tariff; 

WHEREAS, FPUC supplies the native load electric requirements of its electric system 

headquartered in Mariatma, Florida ("Northwest Division"); and 

WHEREAS, subject to the terms and conditions of this Agreement, the Parties desire for 

Gulf Power to supply the native load electric requirements of the Northwest Division through 

FPUC' s purchase of capacity and associated energy pursuant to this Agreement. 

NOW, THEREFORE, in consideration of the premises and of the mutual covenants 

herein set forth, and other good and valuable consideration, the receipt, sufficiency and adequacy 
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of which are hereby acknowledged, each Party intending to be legally bound, hereby agrees as 

follows: 

ARTICLE! 

DEFINITIONS & INTERPRETATION 

1.1 Definitions. In addition to the initially capitalized terms and phrases defined in 

the preamble of this Agreement, the following capitalized terms used herein and not otherwise 

defined, whether singular or plural~ shall have the following respective meanings: 

"AAAH shall have the meaning set forth in Section 16.2.2. 

"Acceptable Rating" shall mean, with respect to a Person, such Person has: (A) (i) an 

issuer rating (and senior 1msecured rating if also available) of at or above Baa3 (or future 

equivalent) by Moody's, or (ii) an issuer credit rating (and senior unsecured rating if also 

available) of at or above BBB~ (or future equivalent) by S&P; or (B) the Required Ratios but 

does not have an issuer credit rating or senior unsecured rating by S&P and does not have an 

issuer rating or senior unsecured rating by Moody's. 

"Adjusted Hourly Demand" shall mean, for a given Hour, the sum of: (a) the Northwest 

Hourly Demand; plus (b) the amount of any demand satisfied by generation connected to the 

Northwest Division System (including distributed generation); plus (c) contract intenuptible or 

curtailable load on such electric system curtailed at Gulf Power's request and any firm load 

reductions occurring as a result of system emergencies; plus (d) transmission and other losses 

from the Delive1y Point(s) that would be associated with the foregoing (b) and (c) as if such 

demand and loads (whether or not curtailed, interrupted o:i' reduced) were served by Gulf Power 

under this Agreement (such transmission losses on the Transmission System to be determined 

pursuant to the then-current transmission tariff (or other applicable arrangement governing 
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transmission on the Transmission System) applicable to transmission service on the 

Transmission System, as amended from time to time), all expressed in megawatt-hours per hour 

(MWH/H). In determining the total Northwest Hourly Demand for any Hour, the demand 

measurements at all applicable Meter Point(s) shall be cumulated simultaneously. 

"Affiliate" shall mean, with respect to any Person, any other Person directly or indirectly 

controlling or controlled by or tmder direct or indirect common control with such specified 

Person. For purposes of this definition, "control" means the power to direct the management and 

policies of such Person, directly or indirectly, whether through the ownership of voting securities, 

by contract or otherwise. The terms "controlling" and "controlled'' have meanings correlative to 

the foregoing. 

'~After" Tax Basis'' means, with respect to a specified amount owing or to be paid to any 

Person, such amount ("Base Amooot") supplemented by a further payment ("Additional 

Payment») to that Person so that the sum of the Base Amount plus the Additional Payment shall, 

after deduction of the amount of all Federal, state and local income taxes required to be paid by 

such Person in respect of the receipt or accrual of the Base Amount and the Additional Payment 

(taking into account the net present value of any reduction in such income taxes resulting from 

tax benefits realized by the recipient as a result of the payment or the event giving rise to the 

payment), be equal to the amotmt required to be received. Such calculations shall be made on the 

basis of the highest generally applicable Federal, state and local income tax rates applicable to 

the Person for whom the calculation is being made for all relevant periods, and shall take into 

accotmt the deductibility of state and local income taxes for Federal income tax purposes. 

"Agreement" shall mean this Agreement for Generation Services as set forth in the 

preamble above. 
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"Applicable Year'' shall have the meaning set forth in Appendix C. 

"Approval Deadline' shall have the meaning set forth in Section 9.4. 

"Arbitration Expensesn shall have the meaning set forth in Section 16.5. 

"Assignment Conditions" shall have the meaning set forth in Section 17 .1.2. 

"Banking Day" shaH mean any Day other than a Saturday, Sunday or any Day on which 

the Federal Reserve Bank ofNew York is closed. 

"Benefited Party" shall have the meaning set forth in Section 5.3. 

"CAIR" shall mean the final rule issued by the Environmental Protection Agency on 

March 10, 2005 entitled "Rule to Reduce Interstate Transport of Fine Particulate Matter and 

Ozone," often referred to as the Clean Air Interstate Rule, including any ndes, regulations or 

other actions of any Governmental Authority(ies) to comply with or implement such rule. 

"Calculation Year" shall have the meaning set forth in Appendix A. 

"CAMR" shall mean the final rule issued by the Environmental Protection Agency on 

March 15, 2005 entitled "Standards of Perfonnance for New and Existing Stationaty Sources: 

Electric Utility Steam Generating Units/' often referred to as the Clean Air Mercury Rule, 

including any rules, regulations or other actions of any Governmental Authority(ies) to comply 

with or implement such rule. 

"Capacity Purchase" shall have the meaning set forth in Appendix A. 

HCash Security" shall mean cash security, free and clear of any adverse lien or interest, 

pursuant to a pledge agreement in form and substance reasonably acceptable to the Party(ies) to 

which such security is being provided. 

"Change in Law'' means the adoption, enactment, promulgation or issuance of, a change 

in, or a new or changed interpretation by a Governmental Authority of, any Law or any standards 
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or criteria contained in a permit, license or other approval of a Governmental Authority after June 

21,2005. 

"Change in Law Notice" shall have the meaning set forth in Section 9.1.2. 

"Confidential Information" shall have the meaning set forth in Section 15.1. 

"Continuation Period" shall have the meaning set forth in Section 9.5.2. 

"Current Year" shall have the meaning set forth in Appendix C. 

"Day" shall mean a calendar day; provided, however, for purposes of this Agreement, a 

Day shall begin and end at the applicable Operating Time. 

"Decreased Costs" means the amount of any reduction in Gulf Power's costs and/or 

expenses (fixed and variable) that result from complying with or recognizing a Change(s) in Law 

and which: (i) is associated with any of Gulf Power's generating and power supply resources; (ii) 

is associated with capacity and energy provided under this Agreement; or (iii) is realized by Gulf 

Power in performing its obligations under tlris Agreement; provided, however, with respect to 

any Decreased Costs under the foregoing (i), any benefit or credit that FPUC is entitled to receive 

as a result of such Decreased Costs shall be limited to a proportionate share based on the amount 

of capacity provided under this Agreement and FPUCs actual load served under this Agreement. 

In no event shall Decreased Costs be reflected in a separate Change in Law Component pursuant 

to Section 9 .1.3 if such Decreased Costs are also reflected in the Gulf Energy Rate pursuant to 

the fonnula in Appendix C. 

"Defaulting Party" shall have the meaning set forth in Section 12.1. 

"Delivered Energy" shall mean, for a given Hour, all energy (expressed in megawatt­

Hours (MWH)) delivered by Gulf Power to FPUC under this Agreement at the Delivery Point(s), 

which energy shall be measured at the Meter Point(s) and shall be increased for transmission and 
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other losses from the Delivery Point(s) to the Meter Point(s), where such transmission losses on 

the Transmission System are to be determined pursuant to the then-cunent OA TT (or other 

arrangement governing transmission on the Transmission System) applicable to transmission 

service on the Transmission System, as amended from time to time. 

"Delivery Point(s )'' shall mean (as applicable): (i) the high voltage side of the generator 

step-up transformer(s) at each of the generating units and plants from which capacity and energy 

are provided under this Agreement, if such units and/or plants are cmmected to the Transmission 

System; and/or or (ii) the interface(s) between the Transmission System and the system(s) to 

which the generating units and plants from which capacity and energy are provided under this 

Agreement are connected, if such units and/or plants are not connected to the Transmission 

System. 

"Disallowance Ol'der" shall have the meaning set forth in Section 9.5.1. 

"Dispute Response" shall have the meaning set forth in Section 16.1.1. 

"Disputing Party" shall have the meaning set forth in Section 16.1.1. 

"Due Date" shall have the meaning set forth in Section 6.1.3. 

"Effective Date)) shall have the meaning set forth in the preamble of this Agreement. 

"Eligible Collateral'' shall mean an Eligible Letter of Credit, an Eligible Guaranty, or 

Cash Security. 

"Eligible Guaranty" shall mean a continuing parent guaranty in form and substance 

reasonably acceptable to the receiving Party issued by an entity who has and maintains an 

Acceptable Rating. 

"Eligible Letter of Credit" shall mean a letter of credit in form and substance reasonably 

acceptable to the receiving Party issued by a major U.S. commercial bank with assets of at least 
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$25 billion and a senior unsecured rating of at least A2 (or future equivalent) by Moody's or at 

least A (or future equivalent) by S&P. 

"Event of Default" shall have the meaning set forth in Section 12.1. 

"Federal Power Act" means the Federal Power Act, 16 U.S.C.A. §§ 791a·828c, as the 

same may hereafter be amended from time to time. 

"FERC" shall mean the Federal Energy Regulatory Commission or any Governmental 

Authority succeeding to the powers and functions thereof under the Federal Power Act. 

'~F'orce Majeure Event" shall have the meaning set forth in Section 11.1.1. 

"Forecasted Northwest Annual Peak Demand" shall mean the quantity determined 

pursuant to Appendix A of this Agreement. 

"FPSC' shall mean the Florida Public Service Commission, or any Governmental 

Authority succeeding to the powers and ftmctions thereof. 

"FPSC Approval" shall have the meaning set fotih in Section 9 .4.1. 

''FPUC Information" shall have the meaning set fotih in Section 17.16. 

"FPUC Liquidated Damages" shall have the meaning set forth in Section 12.3.3. 

"FPUC Termination Date" shall have the meaning set forth in Section 12.3 .2. 

"FPUC'' shall have the meaning set fotih in the first paragraph of this Agreement. 

"Funds From Operations Interest Coverage Ratio" shall mean, with respect to a Party, 

the sum of such Party's Net Income from Continuing Operations plus Depreciation and 

Amortization plus Deferred Income Taxes plus gross interest expense incurred before subtracting 

capitalized interest and interest income divided by such Party's gross interest expense incurred 

before subtracting capitalized interest and interest income. All items included in the calculation 
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of the Funds From Operations Interest Coverage Ratio shall be prepared and calculated in 

accordance with GAAP. 

"GAAP" means generally accepted accounting principles in the United States applied on 

a consistent basis. 

"Governmental Authority" means any federal, state, local, territorial or municipal 

government and any department, commission, board, court, bureau, agency, instrumentality, 

judicial or administrative body thereof. 

"Growth Rate" shall have the meaning set forth in Appendix A. 

"Guarantor" shall mean, with respect to a Party, an entity that guarantees such Party's 

obligations under this Agreement, including through an Eligible Guaranty. 

"Gulf Energy Rate" shall have the meaning set forth in Appendix C. 

"Gulf Liquidated Damages" shall have the meaning set forth in Section 12.4.3. 

"Gulf Power" shall have the meaning set forth in the preamble of this Agreement. 

"Gulf Termination Date" shall have the meaning set forth in Section 12.4.2. 

"Harmed Party" shall have the meaning set forth in Section 5.3. 

"Hour" shall mean one (1) of the clock-hours of a Day. 

"Hourly'' shall have a meaning correlative to that ofHotu'. 

"Impacted Party" shaH have the meaning set forth in Section 9.3.1. 

"Impasse Notice" shall have the meaning set forth in Section 16.1.2. 

"Increased Costs" means the additional costs and expenses (fixed and variable) incurred 

by Gulf Power that result from complying with or recognizing a Change(s) in Law and which: (i) 

are associated with any of Gulf Power's generating and power supply resources; (ii) are 

associated with capacity and energy provided under this Agreement; or (iii) are incurred by Gulf 
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Power in performing its obligations under this Agreement; provided, however, with respect to 

any Increased Costs under the foregoing (i), FPUC's responsibility for such costs shall be limited 

to a proportionate share based on the amount of capacity provided under this Agreement and 

FPUC's actual load served under this Agreement. Examples of Increased Costs shall include 

costs and expenses resulting from: (i) compliance with environmental Laws changing existing 

emissions limits ~ NOx) ot· establishing limits for currently uncontrolled substances (~ 

C02 and mercury); (ii) the imposition of or increases in taxes (such as taxes on power and gas 

sales) except for income taxes; and (iii) compliance with health and safety Laws. For purposes 

of calculating the Increased Costs associated with capitalized additions or modifications or other 

capital expenditures (detemlined in accordance with GAAP), the Parties will at that time jointly 

establish an appropriate annual fixed charge rate for application to the original capital cost (less 

depreciation) of such additions, modifications, or other capital expenditures. Such fixed charge 

rate shall be consistent with the methodology and approach used by the FPSC to determine the 

weighted average cost of capital (otherwise known as the overall rate of return) for the purpose of 

establishing prices for retail electricity service provided by Gulf Power. This calculation will 

represent the total cost associated with the identified addition, modifications, or other capital 

expenditures including and recognizing the key factors such as depreciation, useful life, carrying 

costs, and any other cost or expense item directly related to capital investments. Any costs 

and/or expenses not otherwise reflected in a fixed charge rate calculation shall be treated as 

Increased Costs as incurred; provided, however, that in no event shall Increased Costs be 

reflected in a separate Change in Law Component pursuant to Section 9.1.3 if such Increased 

Costs are also reflected in the Gulf Energy Rate pursuant to the fonnula in Appendix C. 

"Incremental Benefit'' shall have the meaning set forth in Section 5.3. 
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"Incremental Burden" shall have the meaning set forth in Section 5.3. 

"Indemnified Party" shall have the meaning set forth in Section 10.1.4. 

"Indemnifying Party'' shall have the meaning set forth in Section l 0.1.4. 

CONFIDENTIAL 

"Interest Rate" shall mean the rate per annum equal to the lesser of: (i) the highest 

interest rate allowed by Law; or (ii) (a) for the first 14 Days of a given consecutive period of time 

during which interest shall accrue under this Agreement at the Interest Rate, the prime rate as 

stated in the Wall Street Journal on the date payment is due; and (b) for the remainder of such 

consecutive period of time after such 14 Day period has expired, two percent (2%) plus the prime 

rate as stated in the Wall Street Journal on the date payment is due. 

"Law" means any act; statute; law; requirement; ordinance; order; ruling or rule; 

regulation; standards and/or criteria contained in any permit, license or other approval; legislative 

or administrative action; or a decree, judgment or order of any Governmental Authority imposed, 

whether in effect now or at any time in the future. 

"Meter Point(s)" shall mean the points of interconnection between the Northwest 

Division System and the Transmission System. 

"Month" shall mean a calendar month. 

"Monthly" shall have a meaning correlative to that of Month. 

"Monthly Capacity Payment" shall have the meaning set forth in Section 4.1. 

"Monthly Capacity Rate" shall mean, for each Month during the Service Term, the 

applicable rate per kilowatt Month ($/kW~Mo.) for the Year in which such Month occurs, 

determined pursuant to the following table: 
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Y~r Capacity Rate ($/kW-Mo.) 
2008 $7.80 

2009 $8.35 

2010 $8.45 

2011 $8.70 

2012 $9.00 

2013 $9.50 

2014 $10.05 

2015 $10.55 

2016 $11.15 

2017 $11.70 

"Monthly Energy Payment" shall have the meaning set forth in Section 4.2. 

"Moody's" shall mean Moody's Investors Service or its successor, provided that, if 

Moody's ceases to exist or publish ratings, Moody's shall mean a nationally recognized rating 

agency mutually agreed upon by the Parties, which agreement will not be unreasonably withheld 

or delayed. 

"Negotiation Period" shall have the meaning set forth in Section 16.1.2. 

"NERC" shall mean the Notih American Electric Reliability Council, including the 

regional reliabi1ity organization(s) to which the Southetn Operating Companies belong, and any 

successor organization(s). 

"Non-Defaulting Party" shall have the meaning set forth in Section 12.1. 

"Northwest Annual Peak Demand" shall mean the amount of the Adjusted Houdy 

Demand for the Northwest Division for the one Hour period during the Peak Season in which the 

Northwest Division experiences the highest Adjusted Hourly Demand. 

"Northwest Division" shall have the meaning set forth in the preamble of this 

Agreement. 
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"Northwest Division System" shall mean the integrated transmission and/or distribution 

system of the Northwest Division, as such system may be modified or expanded from time-to­

time, as well as any successor transmission and/or distribution system(s). 

"Northwest Hourly Demand" shall mean, for a given Hour, the sum of: (i) the 

integrated Homly energy requirements for the Northwest Division expressed in kilowatt"Hours 

per Hour (kWH/H), as measured conjunctively at the Meter Point(s), plus: (ii) transmission and 

other losses from the Delivery Point(s) to the Meter Point(s) that would be associated with such 

demand (such transmission losses on the Transmission System to be determined pursuant to the 

then-current OATT (or other arrangement governing transmission on the Transmission System) 

applicable to transmission service for the Transmission System, as amended from time to time). 

"Notice of Dispute" shall have the meaning set forth in Section 16.1.1. 

"OATT'' shall mean the Open Access Transmission Tariff governing transmission 

service on the Transmission System, as such tariff is filed at FERC and as such tariff may be 

revised or amended from time to time. 

"Operating Time'' shall mean the time standard used to dispatch, schedule and control 

generation in the Southern Control Area (currently, central prevailing time). 

"Oliginal Amount" shall have the meaning set forth in Section 9.3.1. 

"Party~Appointed Arbitrators" shall have the meaning set forth in Section 16.2.1. 

"Peak Season'' shall mean the period of time comprising the Months of May through 

September. 

"Person" means any individual, corporation, limited liability corporation, pattnership, 

joint venture, tmst, unincorporated organization, Governmental Authority, municipal, city or 

other entity. 
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"Previous Season" shall have the meaning set forth in Appendix A. 

"Previous Year" shall have the meaning set forth in Appendix C. 

"Proposed Resolutions" shall have the meaning set forth in Section 16.3. 

CONFIDENTIAL 

"Prudent Utility Practices" shall mean, at a particular time, any of the practices, 

methods and acts engaged in or approved by a significant p01iion of the electric utility industry 

prior to such time, or any of the practices, methods and acts which, in the exercise of reasonable 

judgment in light of the facts known at the time the decision was made, could have been 

expected to accomplish the desired results at a reasonable cost consistent with good business 

practices, reliability, safety and expedition. Prudent Utility Practices is not intended to be limited 

to the optimum practice, method or act to the exclusion of all others, but rather to be a spectrum 

of possible practices, methods or acts, having due regard for, among other things, manufacturers' 

warranties and the requirements of Governmental Authorities of competent jurisdiction and the 

requirements ofthis Agreement. 

"Required FPUC Collateral Amount" shall be equal to the aggregate Monthly Capacity 

Payments as calculated in Appendix B hereto that are reasonably expected to become due under 

this Agreement (as reasonably calculated by Gulf Power (assuming no Event of Default has 

occurred or will occur heretmder and no termination or modification of this Agreement will 

occur)) during the 12 Months immediately following the date the Required FPUC Collateral 

Amount is determined by Gulf Power from time to time; provided, however, before the 

commencement of the Service Term, the Required FPUC Coliateral Amount shall be the 

aggregate Monthly Capacity Payments as calculated in Appendix B hereto that are reasonably 

expected to become due under this Agreement (as reasonably calculated by Gulf Power 

(assuming no Event of Default has occurred or will occur hereunder and no termination or 
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modification of this Agreement will occur)) for the first 12 Months of the Service Tenn; 

provided, further, upon the expiration of the Service Tenn and until all amounts under this 

Agreement that will be due to be paid by FPUC are indefeasibly paid (including all true~up 

amounts after the expiration of the Service Term under Appendix C), the Required FPUC 

Collateral Amount shall be equal to the Monthly Capacity Payment for the final Month of the 

Service Term (regardless of whether such capacity payment has been paid). 

"Required Gulf Collateral Amount" shall be equal to the aggregate Monthly Capacity 

Payments as calculated in Appendix B hereto that are reasonably expected to become due under 

this Agreement (as reasonably calculated by Gulf Power (assuming no Event of Default has 

occurred or will occur hereunder and no termination or modification of this Agreement will 

occur)) during the 12 Months immediately following the date the Required Gulf Collateral 

Amount is determined by Gulf Power from time to time; provided, however, before the 

commencement ofthe Service Tetm, the Required Gulf Collateral Amount shall be the aggregate 

Monthly Capacity Payments as calculated in Appendix B hereto that are reasonably expected to 

become due under this Agreement (as reasonably calculated by Gulf Power (assuming no Event 

of Default has occurred or will occur hereunder and no termination or modification of this 

Agreement will occur)) for the first 12 Months of the Service Term. 

"Required Ratios" means a Funds From Operations Interest Coverage Ratio of at least 

2.0 and a Total Debt to Total Capital Ratio not to exceed .65, as tested quarterly as of the end of 

each quruter averaged over the 6 consecutive quarters then ending. 

"Reserve Requirement" means fifteen percent (15%). 

"RTO" shall have the meaning set forth in Section 5.3. 
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"S&P" means Standard & Poor's, a division of The McGraw-Hill Companies, Inc., or its 

successor, provided that, if S&P ceases to exist or publish ratings, S&P shall mean a nationally 

recognized rating agency mutually agreed upon by the Parties, which agreement will not be 

unreasonably withheld or delayed. 

HSCGen" shall have the meaning set forth in Section 17 .16. 

"SCS" shall have the meaning set forth in the preamble of this Agreement. 

"SEC" shall have the meaning set forth in Section 15.2.3. 

"Service Term" shall have the meaning set forth in Section 2.1. 

"Southern Company~~ shall mean The Southern Company, a Delaware corporation. 

"Southern Control Area" shall mean the electric service area encompassed by tie lines, 

including, the pseudo tie lines (as defined in NERC's "Terms Used in the Policies"), between the 

Southern Operating Companies and other utilities. 

"Southern Operating Companies" shall mean, collectively, the electdc utility operating 

company Affiliates of Southern Company engaged in common dispatch and control of generating 

resources within the Southern Control Area, which, as of the Effective Date, include Alabama 

Power Company, Georgia Power Company, Gulf Power, Mississippi Power Company, and 

Southern Power Company. 

"Tariff" shall mean Southern Operating Companies' FERC Electric Tariff, Second 

Revised Volume No.4, MarketwBased Rate Tariff, as superseded or amended from time to time. 

HTerm'' shall mean the period of time commencing on the Effective Date and ending 

December 31, 2017 as set forth in Article 2. 

"Third Arbitrator" shall have the meaning set forth in Section 16.2.1. 
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"Total Debt to Total Capital Ratio" shall mean, with respect to a Party, such Party's 

Long Term Debt plus Current Maturities plus Commercial Paper plus Other Short Term 

Borrowings divided by such Pruiy's Long Term Debt plus Current Maturities plus Commercial 

Paper plus Other Short Term Borrowings plus Shareholder's Equity (Including Preferred) plus 

Minority Interest. All items included in the calculation of the Total Debt to Total Capital Ratio 

shall be prepru·ed and calculated in accordance with GAAP. 

<~Transmission Force Majeure Event" means the occurrence of a circumstance where: 

(i) a Force Majeure Event causes physical damage to transmission facilities; (ii) FPUC has 

procured fum transmission service or network integration transmission service under the OATT 

with respect to the energy to be supplied by Gulf Power under this Agreement; and (iii) as a 

result of such physical damage to transmission facilities, FPUC is unable to utilize such pmcured 

firm and/or network integration transmission service to deliver such energy from the Delivery 

Point(s) to the Meter Point(s). Unless the circumstances in (i) through (iii) above exist, a 

curtailment or interruption of transmission service shall not constitute a Transmission Force 

Majeure Event. 

"Transmission Risk" means the ramifications (performance, economic or otherwise) 

resulting from the unavailability of transmission service, including inadequacy, interruption or 

curtailment oftrru1smission service. 

"Transmission System" shall mean the integrated transmission systems of the electric 

utility operating companies of Southern Company, as such systems may be modified or expanded 

from time-to-time, as well as any successor transmission system(s). 

"Year" shall mean a calendar year. 
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1.2 Interpretation. In this Agreement, unless the context otherwise requires, the 

singular shall include the plural and any pronoun shall include the corresponding masculine, 

feminine and neuter forms. The words "hereof/' "herein," "hereto'' and "hereunder" and words 

of similar import when used in this Agreement shall, unless otherwise expressly specified, refer 

to this Agreement as a whole and not to any pruiicular provision of this Agreement. Whenever 

the terms "include'' or "including" are used herein in connection with a listing of items included 

within a prior reference, such listing shall be interpreted to be illustrative only, and shall not be 

interpreted as a limitation on or exclusive listing of the items included within the prior reference. 

Any reference in this Agreement to "Section," "Article" or "Appendix" shall be references to 

this Agreement unless otherwise stated, and all such Appendices shall be incorporated in this 

Agreement by reference. Unless specified otherwise, a reference to a given agreement or 

instrument, and all schedules, exhibits, appendices and attachments thereto, shall be a reference 

to that agreement or instmment as modified, amended, supplemented and restated, and in effect 

fi·om time to time (subject to Section 17.19). 

1.3 Construction. Both Parties acknowledge that each was actively involved in the 

negotiation and drafting ofthis Agreement and that no Law or rule of construction shall be raised 

or used in which the provisions of this Agreement shall be construed in favor of or against either 

Party because one is deemed to be the author thereof. 

ARTICLE2 

TERM OF THE AGREEMENT 

2.1 Term. This Agreement shall begin on the Effective Date and shall remain in 

effect for a term ending at the end of the Day on December 31, 2017 ("Term"), unless this 

Agreement is terminated earlier in accordance with its tenns. The Service Term under this 
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Agreement shall commence at the beginning ofthe Day (Operating Time) on January 1, 2008 and 

shall continue until the expiration or termination of this Agreement in accordance with its terms. 

2.2 Survival. All provisions of this Agreement that expressly or by implication come 

into or continue in force and effect following the expiration or termination of this Agreement 

shall remain in effect and be enforceable following such expiration or termination. 

ARTICLE3 

SALE OF ELECTRIC CAP A CITY AND ENERGY 

3.1 Sale and Supply of Capacity. During the Service Term, subject to the tenns of 

this Agreement, Gulf Power shall supply and sell to FPUC, and FPUC shall receive and purchase 

from Gulf Power, an amount of capacity equal to the Capacity Purchase as determined in 

accordance with the methodology provided in Appendix A. 

3.2 Sale and Delivery of Energy. During the Service Term, subject to the terms of 

this Agreement, Gulf Power shall sell and deliver to FPUC, and FPUC shall receive and purchase 

from Gulf Power, a supply of energy necessary to supply the Northwest Hourly Demand. Gulf 

Power shall deliver such energy to, and FPUC shall receive such energy at, the Delivery Point(s). 

3.3 Supply Sources for Energy. FPUC acknowledges and agrees that Gulf Power, or 

its agent(s), shall have the sole authority, which Gulf Power or its agent(s) may exercise in their 

sole discretion, to manage, control, operate and maintain the electricity resources used to supply 

energy to FPUC under this Agreement. Gulf Power may serve FPUC with energy from any 

resource(s) available to it. Gulf Power shall use the same method of dispatching resources to 

provide energy to FPUC under this Agreement as it uses for all of its territorial customers and 

shall make no adverse distinction against FPUC in designating resources to provide energy to 

FPUC hereunder. In addition, Gulf Power will assist FPUC in identifYing resources associated 
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with this Agreement as may be required in connection with FPUC's obtaining network 

integration transmission service under the OA IT. 

3.4 Exclusive S~pply. FPUC shall not purchase electric energy or capacity to meet 

the Northwest Division's load requirements from any party other than Gulf Power without the 

prior written consent of Gulf Power except to the extent that: (i) Gulf Power fails to furnish 

energy or capacity to FPUC in accordance with the terms of this Agreement; (ii) FPUC is 

required to purchase energy and/or capacity from third party generating facilities directly 

connected to the Northwest Division System pursuant to the Public Utility Regulatory Policies 

Act of 1978 (including regulations issued thereunder); and/or (iii) another Law requires FPUC to 

meet some portion of its load requirements by purchasing a required amount of energy (MWh) 

and/or capacity (MW) from third party generators. Provided, however, in the event that (ii) or 

I 
(iii) of the foregoing sentence is applicable, FPUC shall provide Gulf Power with prompt notice 

\ 

of the applicable requirement to purchase capacity and/or energy from third party generating 

facilities. If such notice is provided, the Parties shall promptly commence good faith 

negotiations to agree upon feasible actions, if any, to be taken by either or both Patiies that would 

facilitate the means by which FPUC can satisfy and/or comply with such requirement while 

simultaneously leaving this Agreement in full force and effect as originally executed. In the 

event that the Parties cannot agree upon such actions, FPUC and Gulf Power shall negotiate an 

appropriate amendment to this Agreement to reduce the amount of capacity and/or energy (as 

applicable) purchased under this Agreement, but only to the extent necessary for FPUC to 

comply with the specific requirement to purchase capacity and/or energy from the applicable 

third parties; provided; however, the recognition of such requirement in any such amendment and 

the reduction of the amount of capacity and/or energy purchased shall not adversely distinguish 
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against Gulf Power or this Agreement as compared to FPUC's other power suppliers and/or other 

power supply arrangements} unless such adverse distinction is required by Prudent Utility 

Practices because of transmission considerations. Any such amendment shall, to the maximum 

extent practicable, allow each Party to continue to recognize the economic bargain originally 

contemplated by this Agreement as of the Effective Date. In addition, any such amendment shall 

define the use and control of any third party generating facilities, including reliability provisions, 

such that Gulf Power can continue to meet its obligations under Section 7.2. 

ARTICLE4 

PAYMENTS 

4.1 Monthly Capacity Payment. FPUC shall pay Gulf Power, or Gulf Power's 

designated agent, a Monthly Capacity Payment for each Month of the Service Term, as calculated 

pursuant to the methodology in Appendix B. 

4.2 Monthly Energy Payment. FPUC shall pay Gulf Power, or Gulf Power's 

designated agent, a Monthly Energy Payment for each Month of the Service Term, as calculated 

pursuant to the methodology in Appendix D. 

4.3 Other Payments. In addition to the payments specified in this Article 4, each of 

FPUC and Gulf Power shall pay all amounts for which it is responsible pursuant to the other 

provisions of this Agreement. 

ARTICLES 

TRANSMISSION 

5.1 Transmission Arrangements. 

5 .1.1 FPUC shall be responsible for all costs associated with and for making all 

necessary transmission arrangements (including any required ancillary services) for ihe 
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delivery of all Delivered Energy from and beyond the Delivery Point(s). Such 

transmission arrangements (including the procurement of ancillary services) shall be 

made by FPUC pursuant to the provisions of the OATT. Gulf Power shall be responsible 

for all costs associated with and for making all necessary transmission arrangements 

(including any required ancillary services) for the delivery of all Delivered Energy prior 

to the Delivery Point(s). In the event that a Party is assessed costs that are the 

responsibility ofthe other Patty pursuant to this Section 5.1.1, the responsible Patty shall 

promptly reimburse the assessed Party for such costs actually incurred. 

5.1.2 Gulf Power shall, at no additional cost to Gulf Power, provide such 

administrative assistance to FPUC as it may reasonably request consistent with applicable 

Law in connection with FPUC's application for network integration transmission service 

under the OA TI for Delivered Ener&ry purchased hereunder; provided, however, that 

FPUC acknowledges that it is solely responsible for requesting and contracting for such 

service (including the negotiation of all terms and conditions of the pertinent transmission 

agreements). 

5.2 Transmission Risk. Notwithstanding any other provision of this Agreement, any 

and all Transmission Risk associated with energy to be scheduled and/or delivered at and beyond 

the Delivery Point(s) in connection with this Agreement, whether before or after the Meter 

Point(s), shall be expressly borne by FPUC. In no event shall Gulf Power or any of Gulf Power's 

Affiliates be responsible or have any liability to FPUC whatsoever under this Agreement in 

connection with, and in no event shall the Monthly Capacity Payment (subject to Section 

11.1.3.2) be reduced as a result of, the unavailability, inadequacy, interruption or curtailment of 

transmission service (whether before or after the Meter Point(s)) for any energy to be delivered 
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hereunder. 

5.3 Formation ofRTO. In the event that a Regional Transmission Organization(s) or 

similar organization ("RTO") is formed and the formation and/or implementation of such RTO 

results in: (i) a quantifiable monetary benefit for a Party with regard to its performance under this 

Agreement ("Benefited Party") that is greater than the monetary benefit to such Party 

contemplated on the Effective Date (the amount by which such monetary benefit is increased 

being referred to as the "Incremental Benefit"); and (ii) a quantifiable monetary harm for the 

other Party with regard to its performance m1der this Agreement C'Harmed Party") that results in 

a monetary burden to such Party that is greater than the monetary burden to ·such Party 

contemplated on the Effective Date (the amount by which such monetary burden is increased 

being referred to as the "Incremental Burden'), the Parties shall negotiate to reach mutual 

agreement regarding an amendment(s) to this Agreement establishing a method whereby the 

Benefited Party would share with the Harmed Party an amount of the Incremental Benefit equal 

to the lesser of: (i) the Incremental Benefit; or (ii) the Incremental Burden. In no event shall such 

amendment(s) require the Benefited Party to bear more of a monetaty burden or receive less of a 

monetmy benefit than as originally contemplated in this Agreement for such Party on the 

Effective Date. 

ARTICLE6 

BILLING AND PAYMENT 

6.1 Billing and Payment. 

6.1.1 As promptly as practicable after the end of each Month during the Service 

Term, but no later than the tenth (lOth) Day of the following Month, Gulf Power or its 

agent shall send FPUC an invoice stating the Monthly Capacity Payment, the Monthly 
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Energy Payment and any other amounts for which FPUC is responsible under this 

Agreement. 

6.1.2 In addition to the payments set forth in Section 6. L 1, the Monthly invoice 

shall include the following adjustments: (a) billing corrections, including charges or 

credits, identified by either of the Parties subsequent to the last Monthly invoice, which 

shall not be subject to interest; (b) any billing corrections, including charges or credits, 

that the Parties have mutually agreed upon or otherwise resolved in accordance with 

Section 6.2 subsequent to the last Monthly invoice, which shall be subject to interest in 

accordance with Section 6.2; and (c) any overdue amounts, which shall be subject to 

interest in accordance with Section 6.2. Any corrections made by Gulf Power purs11ant to 

subpart (a) of the foregoing sentence to a charge set fmth on a particular Monthly invoice 

shall be made by Gulf Power no later than 365 Days after the issuance of such invoice. 

Notwithstanding the foregoing, the adjustments contemplated by this Section 6.1.2 shall 

not include true-ups made pursuant to the calculation of the Gulf Energy Rate under 

Appendix C. 

6.1.3 Each Monthly payment shall be due and payable on or before the tenth 

(1 ot11
) Day after FPUC' s receipt of each Monthly invoice or if such Day is not a Banking 

Day, the next Banking Day ("Due Date"). FPUC shall make payment to GulfPower or 

its designated agent in accordance with such invoices on or before the Due Date in 

immediately available funds through wire transfer of funds or other means acceptable to 

Gulf Power. If FPUC does not make a payment on or before the Due Date, then interest 

shall be added to the overdue payment, from the date such overdue payment was due until 
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such overdue payment together with interest is paid, which interest shall be compounded 

Monthly at the Interest Rate. 

6.2 Billing Disputes and Final Accounting. 

6.2.1 If, after receiving a Monthly invoice (or any other statement or bill), FPUC 

reasonably questions or contests the amount or propriety of any payment or amount 

claimed by Gulf Power to be due pursuant to this Agreement, FPUC shall provide Gulf 

Power with written notice of such disputed invoice amount. Notwithstanding the notice 

of a disputed invoice amount, FPUC shall make payments in full in accordance with such 

disputed invoice and adjustments with intetest shall subsequently be made, if appropriate, 

as set forth below. 

6.2.2 FPUC shall have 12 Months after the receipt of any Monthly invoice (or 

any other statement or bill) to question or contest the amount or propriety of any charge 

or credit on such invoice or statement. In the event that FPUC questions or contests any 

such charge or credit, Gulf Power shall promptly review the questioned charge or credit 

and shall notifY FPUC of any error in the determination of amounts reflected on such 

disputed invoice and the amount of any adjusted payment that either Party is required to 

make as a result of such re~determination. The Party required to make such payment shall 

make payment to the other Party in immediately available funds by the later of: (i) 10 

Days after receipt by FPUC of any such notice of re-determination from Gulf Power as to 

the adjusted amount; or (ii) the Due Date for the next Monthly invoice. Payments made 

by a Party under this Section 6.2.2 shall include interest at the Interest Rate from the date 

the original payment was due until the date such payment together with interest at the 

Interest Rate is made. 
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6.3 Availability of Records. Until the end of 12 Months after the receipt of any 

Monthly invoice, each Party will make available to the other Party and each Party may audit, 

such books and records of the other Party (or other relevant information to which such Party has 

access) as are reasonably necessary for such Party to calculate and determine the accuracy of 

amounts shown on such invoice and thereby to verifY the appropriateness of the invoiced 

amounts. Upon written request and reasonable notice, each Party will make available to the other 

Party copies of or access to such books and records during normal business Hours, at such 

requesting Party's sole expense for purposes of conducting such an audit. In the event either 

Party determines that an invoice was not accurate or appropriate, if shall notify the other Party in 

writing of the discrepancy and of the necessary correction. The Party receiving such notice shall 

make such payments or take such other actions as are necessary to correct the discrepancy by the 

later of: (i) 10 Days following receipt of such notice; or (ii) the Due Date for the next Monthly 

invoice. 

ARTICLE7 

CHARACTER OF SERVICE 

7.1 Service Rendered. This Agreement is intended as a service agreement pursuant to 

the Tariff. Gulf Power shall provide and FPUC shall pay for services under this Agreement 

pursuant to the terms and conditions of the Tariff and of this Agreement. To the extent the terms 

and conditions of the Tariff are inconsistent with those set forth in this Agreement, the provisions 

of this Agreement shall control. 

7.2 Constancy of Supply. 

7.2.1 Gulf Power shall supply energy to meet the load requirements of the 

Northwest Division in a manner that is as firm as, and otherwise comparable with, the 
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manner in which the Southern Operating Companies meet their finn retail native load 

requirements, without any adverse distinction; provided, however, notwithstanding any 

other provision of tlus Agreement, Gulf Power does not guarantee or warrant that Gulf 

Power will supply a constant or uninterrupted supply of energy under this Agreement; 

provided, further, that Gulf Power shall use commercially reasonable best efforts, 

consistent with Prudent Utility Practices and the provisions of this Agreement, to provide 

the services contemplated herein in an uninterrupted fashion. 

7.2.2 Subject to Section 7.2.1, to the extent practicable and consistent with 

Prudent Utility Practices, Gulf Power shall raise or lower the output of the generating 

resources used to provide energy hereunder as necessary to follow the moment~by­

moment changes in the sum of the total load requirements of the Northwest Division. 

Gulf Power shall also provide FPUC with on-line and quick-start generation reserves 

consistent with the amount of capacity purchased 1.mder this Agreement. 

7.2.3 Notwithstanding any other provision of this Agreement, in the event that 

Gulf Power, or one of its respective agents, detennines in its sole discretion that it is 

necessary or appropriate for Gulf Power to shed, interrupt, or curtail firm territorial 

requirements load (including for reason that adequate resources are not available), and 

Gulf Power does shed, interrupt or curtail such loads, then FPUC's similar firm loads or 

intenuptible/curtailable loads at the Northwest Division shall share in such interruption, 

curtailment or load shedding on a load-ratio basis and without adverse distinction. FPUC 

may restore service to such shed, intem1pted or curtailed loads consistent with the 

restoration of service to Gulf Power's similar finn or interruptible/curtailable loads. For 

actions taken pursuant to this Section 7.2.3, neither Gulf Power, nor its Affiliates shall be 
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in breach of this Agreement by reason of, and shall have no liability whatsoever to FPUC 

for, any failure to make capacity available hereunder, or for any failure to deliver or any 

intenuption in the delivery of energy hereunder or for any deficiency in the quality of 

service hereunder. 

7.3 Character of Transactions. The sale of capacity by Gulf Power under this 

Agreement shall not constitute either: (i) a sale, lease, transfer or conveyance of an ownership 

interest or contractual right in or to any specific generation facility or resources; or (ii) a 

dedication of ownership or an entitlement to the capacity or output of any specific generation 

facility or resource. 

8.1 Metering. 

ARTICLES 

METERING 

8.1.1 The amount of energy transferred tmder this Agreement shall be determined 

by meters selected by Gulf Power or other methods as Gulf Power and FPUC jointly 

deem necessary. FPUC shall be responsible for and shall pay, under this Agreement, all 

costs of purchasing, installing, owning, reading, testing, inspecting, operating and 

maintaining the meters used in connection with service to FPUC under this Agreement 

(including meters owned by Gulf Power) to the extent that such costs are not otherwise 

assigned to or payable by another party under FPUC's network operating agreement 

under the OA TT. Such costs shall be paid by FPUC in addition to the Monthly Capacity 

Payment and the Monthly Energy Payment. The Parties shall cause meters to be read 

Monthly at times mutually agreed upon. Metering records shall be available at all times 

to authorized agents and employees of the Parties for the purposes of this Agreement. 
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8.1.2 Each meter used in determining the demand for or amount of electric 

energy supplied hereunder will be tested, calibrated, repaired and corrected at the times 

and in a manner consistent with the provisions of FPUC's network operating agreement 

under the OATI governing the meters that measure the delivery of energy to the 

Northwest Division load. 

8.1.3 The results of all such tests and calibrations shall be open to examination 

by FPUC and a report of every test shall be furnished to FPUC as soon as reasonably 

practical. Any meters tested and found to be not more than 2% above or below normal 

shall be considered, solely for purposes of this Agreement, to be correct and accurate 

insofar as correction of billing is concerned. If as a result of any test, any meter is found 

to register in excess of2% either above or below normal, then, solely for purposes ofthis 

Agreement, the readings of such meter previously taken for billing purposes shall be 

corrected according to the percentage of inaccuracy so found, but no such correction shall 

extend beyond 90 days previous to the day on which the inaccuracy is discovered by such 

test. 

8.1.4 For any period that a meter is found to have failed to register, then solely 

for purposes of this Agreement, it shall be assumed that the demand established, ot· 

electric energy delivered, as the case may be, during said period is the same as that for a 

period of like operation to be agreed upon by Gulf Power and FPUC during which such 

meter was in service and operating. 

8.1.5 The provisions of this Article 8 shall apply only with respect to metering 

under this Agreement and shall have no application with respect to FPUC's network 

operating agreement under the OATT. 
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ARTICLE9 

CHANGE IN LAW; ENVIRONMENTAL PROVISIONS; REGULATORY 

9.1 Change in Law. 

9.1.1 Notwithstanding any other provision of this Agreement, but subject to 

Sections 9 .1.2, 9 .1.3 and 9 .1.4 (including provision of the applicable Change in Law 

Notice): (i) FPUC shall pay Increased Costs (on an After-Tax Basis) through the Change 

in Law Component each Month pursuant to Section 9 .1.3; and (ii) FPUC shall receive the 

benefit of Decreased Costs through the Change in Law Component each Month pursuant 

to Section 9.1.3. 

9.1.2 At any time, Gulf Power may notify FPUC, or FPUC may notify Gulf 

Power, that a Change in Law will result or has resulted in: (i) Increased Costs that are 

FPUC's responsibility under this Agreement; or (ii) Decreased Costs for which FPUC is 

entitled to receive a credit under this Agreement (HChange in Law Notice"). The Change 

in Law Notice shall include: (x) the applicable Change in Law that has caused or will 

cause the Increased Costs or Decreased Costs; and (y) as applicable, the resulting 

Increased Costs that are FPUC's responsibility hereunder or the resulting Decreased 

Costs for which FPUC is entitled to receive a credit (or a projection of such costs if actual 

costs cannot reasonably be known). Such notice shall also include reasonable 

documentation of the applicable Change in Law and resulting Increased Costs or 

Decreased Costs. Within 90 Days after a Party receives a Change in Law Notice 

applicable to it, such Party shall: (a) make a good faith determination of whether the 

. Increased Costs or Decreased Costs (as applicable) result from a Change in Law as 

specified in this Agreement; (b) make a good faith determination of whether the Increased 

29 



EXECUTION COPY CONFIDENTIAL 

Costs or Decreased Costs (as applicable) are determined in accordance with this 

Agreement; and (c) send the Party providing the Change in Law Notice written notice of 

its determination. In the event that a Party teceiving a Change in Law Notice applicable 

to it does not send written notice of its determination within such time period, such Party 

shall be deemed to have concurred that the specified Increased Costs or Decreased Costs 

result from a Change in Law. If such Party does not concur, the Parties shall commence 

discussions in an effort to address and resolve the basis for the disagreement. If the 

Parties are lmable to resolve their disagreement within 120 Days after the Change in Law 

Notice was received, the Parties shall submit the issue to binding arbitration under the 

procedures set forth in Article 16. 

9.1.3 If a Party has provided a Change in Law Notice, Gulf Power shall initiate 

a Change in Law Component (or modify an existing Change in Law Component) as a 

separate and distinctly observable component of the Monthly invoic.es sent to FPUC 

hereunder that shall reflect Increased Costs that are FPUC's responsibility or Decreased 

Costs for which FPUC is entitled to a credit (whether such costs are for future or prior 

periods); provided, however, if there is a disagreement with respect to whether a Change 

in Law has occurred or the amount of Increased Costs or Decreased Costs, the Change in 

Law Component shall reflect the position of Gulf Power with respect to Increased Costs 

and the position of FPUC with respect to Decreased Costs and then be resolved under the 

provisions of Article 16, Dispute Resolution, of this Agreement; provided, further, that to 

the extent any disagreement with regard to Increased Costs or Decreased Costs is resolved 

in a Party's favor, then a payment shall be made to the applicable Party(ies) if required in 

order to refund or pay any overcharges or undercharges with appropriate interest, where 
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the amount of interest is to be calculated in accordance with the Interest Rate. As 

applicable, FPUC shall pay or receive a credit for the amount of the Change in Law 

Component, as adjusted from time to time, with each Monthly invoice. In the event that 

the Change in Law Component is based on an estimate of Increased Costs or Decreased 

Costs, there shall be included a true-up amount in a subsequent Monthly invoice (either a 

credit or an additional charge, as appropriate) to reflect actual Increased Costs or 

Decreased Costs once they are known. Any portion of a Change in Law Component that 

is for the recovery of Increased Costs or Decreased Costs incurred in prior periods shall 

include interest on such amounts at the Interest Rate. 

9.1.4 Notwithstanding anything to the contrary in this Section 9.1 above, to the 

extent that Gulf Power includes Increased Costs and/or Decreased Costs in the calculation 

of the Gulf Energy Rate, (i) Sections 9.1.1, 9.1.2 and 9.1.3 shall not apply with respect to 

such costs or the Change(s) in Law associated with such costs, and (ii) FPUC shall pay or 

receive the benefit of (as applicable) such increases or decreases in costs through the Gulf 

Energy Rate and the Monthly Energy Payment as calculated by Gulf Power. 

9.2 Clean Air Interstate Rule and Clean Air Mercury Rule. The Parties acknowledge 

that CAIR and/or CAMR impose obligations that will increase Gulf Power's costs of providing 

capacity and energy tmder this Agreement. Therefore, FPUC agrees to reimburse Gulf Power for 

an appropriate pro rata share (i.e., a proportionate share based on the amount of capacity 

provided under this Agreement and FPUC's actual load served under this Agreement) of all costs 

and expenses incurred by Gulf Power that result from complying with or recognizing CAIR and 

CAMR with respect to Gulf Power's generating and other power supply resources, including 

costs and expenses associated with obtaining emissions allowances, variable and fixed operation 
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and maintenance costs, and costs and expenses associated with making capital additions to or 

installing environmental controls at such resources. Except to the extent that Gulf Power 

includes FPUC's pro rata share of such costs and expenses in the Gulf Energy Rate, such pro rata 

share of such costs and expenses shall be calculated in the same manner as Increased Costs and 

shall be invoiced by Gulf Power and paid by FPUC through the Change in Law Component. In 

addition, Gulf Power shall provide FPUC an appropriate pro rata share of the benefit of all 

allowances (if any) allocated by any Governmental Agency under CAIR and CAMR to Gulf 

Power's generating resources, and allowances purchased by Gulf Power and its agent(s) for Gulf 

Power's generating resources to comply with CAIR and CAMR, provided that FPUC shall not 

receive such benefit after the expiration of the Service Term. 

9.3 Federal Energy Regulatory Commission. 

9.3.1 The Parties anticipate that this Agreement is not required to be filed and 

accepted by FERC because it is a market~based contract. Therefore, this Agreement shall 

not be contingent on FERC acceptance. Having freely negotiated and agreed upon the 

economic bargain among them as set forth hereunder, the Parties waive all rights under 

Sections 205 and 206 of the Federal Power Act to effect a change in the Agreement. 

Moreover, it is the Parties' mutual intent that FERC be precluded, to the fullest extent 

permitted by law, from altering this Agreement in any way. Notwithstanding the 

foregoing, if at any time PERC takes some action that adversely alters an amount(s) to be 

paid to a Party under this Agreement (the Party adversely affected by such action altering 

an amount(s) to be paid being referred to as the "Impacted Party") as contemplated on the 

Effective Date (such amount(s) as contemplated on the Effective Date being referred to as 

the "Original Amount"), Impacted Party shall be deemed to have retained rights under 
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Section 205 and/or Section 206 (as applicable) to file for changes in the Agreement, but 

only to the extent required to modify this Agreement to more closely or entirely reflect 

the Original Amount. Moreover, in the event that FERC takes some action that 

adversely alters the Original Amount, Impacted Party may take any or all of the actions 

set forth under Section 9.3.1.1 and 9.3.1.2 in its sole and absolute discretion. 

9. 3.1.1 Impacted Party may exercise its Section 205 or Section 206 rights 

(as applicable) provided under Section 9.3.1 if at any time it reasonably determines in its 

sole discretion that it may be able to have this Agreement modified so that it more closely 

or entirely reflects the Original Amount. Before exercising such rights, Impacted Party 

shall negotiate with the other Ptuty in an effort to reach mutual agreement regarding 

amendments to this Agreement so that it will more closely or entirely reflect the Original 

Amount. Impacted Party shall file any resulting amendments for acceptance by FERC (if 

required by FERC), and the other Party shall not oppose such filing(s). If the Parties are 

unable to agree upon such amendment(s), Impacted Party shall be entitled to make 

unilateral filing(s) at FERC under Section 205 or 206 (as applicable) to seek modification 

of this Agreement in order to more closely or entirely reflect the Original Amount. In this 

latter event, the other Party shall not oppose Impacted Party's right to restore the Original 

Amotmt (provided that the other Party shall retain the right to challenge the amount of 

and/or the methodology for calculating the Original Amount and/or the means by which 

the filing Party proposes to restore the Original Amount). Any amendment(s) or flling(s) 

contemplated heretmder shall restore the Original Amount (or any allowed portion 

thereof) for the remainder of the Tenn and shall provide reimbursement to Impacted Party 

for any amounts that it overpaid or was underpaid (relative to the Original Amount) in 
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prior periods (with interest) as a result of the alteration of the Original Amount. Such 

amendment(s) or filing(s) by Impacted Party shall not require the other Party to bear more 

of an economic burden than originally contemplated in this Agreement on the Effective 

Date. Nothing in this Agreement is intended to or shall restrict the number of times that 

Impacted Party may exercise the above-described Section 205 and/or Section 206 rights 

during the Term or within any specific time frame. 

9.3.1.2 If FERC takes some action that adversely alters the Original 

Amount and Impacted Party is Gulf Power, then Gulf Power shall be entitled to provide 

notice to FPUC that it is terminating this Agreement on a date that is no earlier than 365 

Days after such notice is provided. If: (i) FERC takes some action that adversely alters 

the Original Amount and Impacted Party is FPUC; (ii) FPUC has actively made 

reasonable efforts through negotiations with Gulf Power and has supported filings made 

at FERC by either Party to modifY this Agreement so that it reflects the Original Amount; 

and (iii) FERC does not allow this Agreement to reflect the Original Amount within 120 

Days after the first of such filings, then FPUC shall be entitled to provide notice to Gulf 

Power that it is terminating this Agreement on a date that is no earlier than 245 Days after 

such notice is provided. If Impacted Party provides a notice to terminate the Agreement 

under this Section; this Agreement shall terminate on the date specified in the applicable 

notice. Upon any such termination, no Party shall have any further liability or obligation 

under this Agreement to any other Party, except for any liabilities and obligations 

accruing prior to such termination. 
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9.4 Initial Approval of the Florida Public Service Commission. 

9.4.1 No later than 45 Days after the Effective Date, FPUC shall make a filing 

with the FPSC seeking approval by the FPSC for FPUC to recover from its Northwest 

Division customers all payments required to be made to Gulf Power under this 

Agreement without material modification or condition with respect to such Agreement 

("FPSC Approval"). After making such filing, FPUC shall utilize diligent efforts to 

obtain the FPSC Approval by no later than July 1, 2007 ("Approval Deadline"). FPUC 

shall promptly notifY Gulf Power when it receives a ruling from the FPSC regarding the 

requested FPSC Approval. FPUC shall keep Gulf Power reasonably informed as to the 

progress of its efforts to obtain the FPSC Approval. 

9.4.2 Ifthe FPSC Approval is not received by the Approval Deadline or if the 

FPSC issues an order denying FPUC,s request for the FPSC Approval ("FPSC Denial") 

prior to the Approval Deadline, FPUC shall be entitled to provide notice to Gulf Power 

that it desires to immediately terminate this Agreement, provided that such notice must be 

provided within 10 Days after the first to occur of the Approval Deadline or the date of 

the FPSC Denial. If FPUC does not provide such notice within such time period, then 

this Agreement shall continue in full force and effect for the remainder of the Term. If 

FPUC provides such notice within such time period, then this Agreement shall 

immediately terminate and no Party shall have any further obligation or liability to the 

other Party under this Agreement. 

9.5 Subsequent Action of the Florida Public Service Commission. 

9.5. 1 After the Approval Deadline, if the FPSC issues an order with respect to 

this Agreement that prohibits FPUC from recovering from its N01thwest Division 
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customers a material portion of the payments required to be made to Gulf Power under 

this Agreement, including payments resulting from Increased Costs (each such order 

being referred to as a "Disallowance Order"), then FPUC shall be entitled to provide 

notice to Gulf Power that it desires to terminate this Agreement, provided that such notice 

must be provided to Gulf Power within 60 Days after the issuance of the Disallowance 

Order. If FPUC does not provide such notice within such time period, then FPUC shall 

be deemed to have waived its right to provide such notice with respect to the 

Disallowance Order giving rise to such right. If FPUC provides such notice within such 

time period, then Gulf Power shall respond to FPUC within 60 Days after receiving such 

notice that Gulf Power either: (i) accepts such termination; or (ii) does not accept such 

termination. 

9.5.2 Notwithstanding the issuance of a Disallowance Order, this Agreement 

shall continue in full force and effect as originally executed on the Effective Date 

(including all payment provisions) for the next 365 Days of the Service Term after such 

Disallowance Order ("Continuation Period''). If Gulf Power elects to accept termination 

in its notice under Section 9.5.1 with respect to a Disallowance Order, upon the 

expiration of the Continuation Period, this Agreement shall immediately terminate and 

neither Party shall have any fmiher liability or obligation to the other hereunder (except 

for liabilities and obligations accruing prior to termination). If Gulf Power elects to not 

accept termination in its notice under Section 9.5.1 with respect to a Disallowance Order, 

effective upon the expiration of the Continuation Period, this Agreement shall be deemed 

amended (but only until such time that the FPSC allows FPUC to recover the previously 

disallowed amount) such that with respect to capacity and energy provided under this 
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Agreement after the Continuation Period, FPUC will only be required to pay those 

amounts which such Disallowance Order allows FPUC to recover from its Northwest 

Division customers. 

ARTICLElO 

INDEMNIFICATION; TITLE; COSTS AND EXPENSES 

10.1 Indemnification. The following provisions shall apply with respect to energy 

deemed delivered hereunder to FPUC: 

10. 1.1 Gulf Power shall defend, indemnify and save FPUC and its respective 

officers, directors, agents, employees and Affiliates harmless, on an After~ Tax Basis, 

from and against any and all claims, liabilities, actions, demands, judgments, losses, 

costs, expenses (including reasonable attorney's fees) al'ising out of, resulting fmm, Ol' in 

any way connected with the generation, transmission, or delivery of such energy and 

associated capacity prior to the Delivery Point(s) (whether or not the same is caused or 

arises out of joint, concurrent or contributory negligence of FPUC), except to the extent 

the same is caused by willful misconduct of an officer, director, subcontractor, agent or 

emp1oyee of FPUC. 

10.1.2 FPUC shall defend, indenmify and save Gulf Power, its officers, 

directors, agents, employees and Affiliates harmless, on an After-Tax Basis, from and 

against any and all claims, liabilities, actions, demands, judgments, losses, costs, 

expenses (including reasonable attorney's fees) arising out of, resulting fi·om, or in any 

way connected with the generation, transmission, or use of such energy and associated 

capacity at and after the Delivery Point(s) (whether or not the same is caused or arises out 

of joint, concurrent or contributory negligence of Gulf Power), except, in each case, to the 
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extent the same is caused by willful misconduct of an officer, director, subcontractor, 

agent or employee of Gulf Power (as applicable). 

1 0.1.3 The rights, obligations and protections afforded by this Section 10.1 shall 

survive the termination, expiration or cancellation of this Agreement, and shall apply to 

the fullest extent permitted by law. 

1 0.1. 4 A Party that becomes entitled to indemnification under this Agreement 

(''Indemnified Party") shall promptly notify the Party required to indemnify such 

Indemnified Party ('~IndemnHying Party») of any claim or proceeding in respect of which 

it is to be indemnified. Such notice shall be given as soon as reasonably practicable after 

the Indemnified Party becomes aware of such claim or proceeding. Failure to give such 

notice shall not excuse an indemnification obligation except to the extent failure to 

provide notice adversely affects the Indemnifying Party's interests. The Indemnifying 

Party shall assume the defense thereof with counsel designated by the Indemnifying 

Party; provided, however, that if the defendants in any such action include both the 

Indemnified Party and the Indemnifying Party and the Indemnified Party reasonably 

concludes that there may be legal defenses available to it that are different from or 

additional to, or inconsistent with, those available to the Indemnifying Party, the 

Indenmified Party shall have the right to select and be represented by separate counsel. 

The Indemnified Party shall be responsible for the expenses associated with such separate 

counsel, unless a liability insurer will pay the expenses of such separate counsel. If the 

Indemnifying Party fails to assume the defense of a claim, the indemnification of which is 

required under this Agreement, the Indemnified Party may, at the expense of the 

Indemnifying Party, contest, settle, or pay such claim; provided, however, that settlement 
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or full payment of any such claim may be made only with the Indemnifying Party's 

consent or, absent such consent, written opinion of the Indemnified Party's counsel that 

such claim is meritorious or warrants settlement. 

1 0.2 Fees, Charges and Taxes. Except as otherwise provided hereunder, all fees, charges 

and taxes associated with energy delivered hereunder at and after the Delivery Point(s) shall be 

the sole responsibility of FPUC. Except as otherwise provided hereunder ~ those provisions 

that require FPUC to reimburse Gulf Power for cetiain fees, charges and taxes, such as Increased 

Costs), all fees, charges and taxes associated with such energy prior to the Delivery Point(s) shall 

be the sole responsibility of Gulf Power. 

10.3 Title. Title to energy delivered hereunder shall pass fi:om Gulf Power to FPUC at 

the Delivery Point(s), and FPUC shall be deemed to be in exclusive possession and control of 

such energy at and after such point(s). 

11.1 Force Majeure Event. 

ARTICLEll 

FORCE MAJEURE 

11.1.1 For the purposes of this Agreement, a "Force Majeure Evenf' as to a 

Patiy means any occurrence, nonoccunence or set of circumstances, whether or not 

foreseeable, that is beyond the reasonable control of such Party and is not caused by such 

Party's negligence or lack of due diligence, including any strike, stoppage in labor, failure 

of contractors or suppliers of materials or services, flood, ice, earthquake, storm or 

eruption; fire; explosion; invasion, riot, war, commotion or insurrection; sabotage, 

terrorism or vandalism; military or usurped power; or act of God or of a public enemy. 

The term Force Majeure Event shall not include: (i) a change or circumstance in market 
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conditions that affects the value of this Agreement for either Party; (ii) difficulty or 

inability to make payments for any reason; (iii) FPUC's inability to use or a lack of need 

for the capacity and energy purchased hereunder except to the extent such lack of need 

arises as a result of one or more Transmission Force Majeure Events; or (iv) FPUC's 

inability, to any extent, to recover in its customer rates the amounts to be paid under this 

Agreement for any reason, including due to action or inaction of any Governmental 

Authority. 

11.1.2 Subject to Sections 11.1.3, 11.2 and 11.3 below, either Party shall be 

excused from performance (other than payment obligations) and shall not be construed to 

be in breach or default in respect of any obligation hereunder for so long as the affected 

Party is rendered unable to petform such obligation due to a Force Majeure Event. 

11.1.3 Subject to the limits set forth in Sections 11.1.3.1 and 11.1.3.2, during 

the suspension of performance due to or resulting from a Force Majeure Event, FPUC 

shall not be relieved from the obligation to make and be responsible for Monthly Capacity 

Payments and Monthly Energy Payments. 

11.1.3.1 In the event that Gulf Power suspends performance under 

this Agreement for a period greater than 90 consecutive Days due to a Force Majeure 

Event directly affecting Gulf Power's generation resources prior to the Delivery Point(s), 

the Monthly Capacity Payment(s) applicable to capacity provided after such 90 Day 

period shall be reduced on a pro rata basis to reflect the amount of energy Gulf Power 

does not provide after such 90 Day period as a result of such event. 

11.1.3.2 In the event that a Transmission Force Majeure Event 

occurs for a period greater than 90 consecutive Days, the Monthly Capacity Payment(s) 
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applicable to capacity provided after such 90 Day period shall be reduced on a pro rata 

basis to reflect the amount of energy that FPUC is unable to receive after such 90 Day 

period as a result of such event. 

11.2 Notice and Remedy of Force Majeure Events. Following the occurrence of a 

Force Majeure Event, the affected Party shall: 

11.2.1 give the other Party notice thereof, followed by written notice if the flrst 

notice is not written, as promptly as practicable after such Party becomes aware of such 

Force Majeure Event, describing the particulars of such Force Majeure Event; 

11.2.2 use its reasonable best effmis consistent with Pmdent Utility Practice to 

remedy its inability to perform as soon as practicable; provided, however, that this 

Section shall not require the settlement of any strike, walkout, lockout or other labor 

dispute on terms which in the sole judgment of the Party involved in the dispute, are 

contrary to its interest; provided further, that the settlement of strikes, lockouts or other 

labor disputes shall be enHrely within the discretion of the Party having the difficulty; and 

11.2.3 provide the other Party with written notice when it is able to resume 

performance of its obligations under this Agreement. 

11.3 Suspension of Performance. The suspension of performance due to a Force 

Majeure Event shall be of no greater scope and of no longer duration than is required by such 

Force Majeure Event. No Force Majeure Event shall extend this Agreement beyond its stated 

Tenn. 
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ARTICLE 12 

EVENTS OF DEFAULT AND TERMINATION 

12.1 Events of Default. "Event of Default" shall mean the ocoull'ence of any of the 

following events with respect to a Party (the "Defaulting Party," and the Party not in default 

being a ''Non-Defaulting Party"): 

12.1.1 the failure by the Defaulting Party to make, when due, payment of any 

ammmt required under this Agreement if such failure is not remedied within 5 Banking 

Days after written notice of such failure is 'given to the Defaulting Party by the Non­

Defaulting Party; 

12.1 .2 any representation or warranty of the Defaulting Party pursuant to this 

Agreement shall prove to have been false or misleading in any material respect when 

made or deemed made and have been known by the Defaulting Party to have been so at 

the time made or deemed made unless (a) the fact, circumstances or condition that is the 

subject of such representation or warranty is made true within 30 Days aftet notice 

thereof has been given to the Defaulting Party and (b) such cure removes any adverse 

effect on the Non-Defaulting Party of such fact, circumstance or condition being 

otherwise than as first represented; 

12.1.3 the Defaulting Party or its Guarantor: 

(a) makes a general assignment or arrangement for the benefit of its 

creditors; 

(b) (i) files a petition or otherwise commences, authorizes, ot· 

acquiesces in the commencement of a proceeding or case under any bankruptcy or 

similar law for the protection of creditors ot· (ii) has such petition filed or 
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proceeding commenced against it and, in the case of a petition filed or proceeding 

commenced against it, such petition or proceeding results in a judgment of 

insolvency or bankruptcy or the entry of any order for relief or the making of an 

order for the winding·up or liquidation of such entity, or is not dismissed, 

discharged, stayed or restrained within 5 Banking Days of the filing or 

commencement thereof; 

(c) otherwise becomes bankrupt or insolvent; 

(d) fails or is unable or admits in writing its inability generally to pay 

its debts as they become due; 

(e) is dissolved (other than pursuant to a consolidation, acquisition, 

amalgamation or merger); 

(f) has a resolution passed for its winding·up, official management or 

liquidation (other than pursuant to a consolidation, acquisition, amalgamation or 

merger); 

(g) seeks or becomes subject to the appointment of an administrator, 

provisional liquidator, conservator, receiver, trustee, custodian or other similar 

official for all or substantially all of its assets; 

(h) has a secured party take possession of all or substantially all of its 

assets, or has a distress, execution, attachment, sequestration or other legal 

process levied, enforced or sued on or against all or substantially all of its assets 

and subject secured party maintains possession, or any such process is not 

dismissed, discharged, stayed or restrained, in each case within 30 Days 

thereafter; 
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(i) causes or is subject to any event with respect to it which, under the 

applicable laws of any jurisdiction, has an analogous effect to any of the events 

specified in Section 12.1.3 clauses (a) through (h) (inclusive); 

G) takes any action in furtherance of, or indicating its consent to, 

approval of, or acquiescence in, any of the foregoing acts; or 

(k) merges with any other party and the surviving entity does not 

assume the Defaulting Party's or its Guarantor's obligations with respect to this 

Agreement; 

12.1.4 the material failure by the Defaulting Party to perfotm or observe any 

material obligation or covenant set forth in this Agreement (other than obligations which 

are otherwise specifically covered in this Section 12.1 as a separate Event of Default), and 

such failure is not cured within 60 Days after written notice of such default is given to the 

Defaulting Party; 

12.1.5 the Defaulting Party or its Guarantor defaults on obligations under one or 

more agreements or instruments in respect of debt and such default continues after the 

applicable grace period, if any, specified in such agreement or instrument if the principal 

amount of such obligations equal or exceed ten million dollars ($10,000,000.00), and 

such default results in such debt becoming, or becoming capable at such time of being 

declared, due and payable prior to its stated maturity, whether or not such debt is in fact 

declared due and payable; 

12.1.6 the failure by a Party to maintain the Eligible Collateral as required under 

Article 13, unless such failure is cured within 3 Banking Days after such Party receives 

notice of such failure. 
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12.2 Notification of Default. In the event a Party becomes aware of any event or 

circumstance that constitutes an Event of Default, such Party shall promptly notify the other 

Party. 

12.3 Event of Default by Gulf Power. 

12.3.1 Upon and after the occmrence of an Event of Default by Gulf Power, so 

long as such Event of Default is continuing, FPUC shall be entitled to suspend the 

perfmmance of its obligations to Gulf Power under this Agreement, except for the 

obligations to pay for energy and capacity provided by Gulf Power prior to termination of 

this Agreement. In addition to such suspension, if an Event of Default by Gulf Power has 

occurred and is continuing, FPUC shall have the right by notice to Gulf Power to take one 

or more of the following actions in its sole discretion: (i) terminate this Agreement; (ii) 

pmsue an action for equitable relief by recourse to a court of competent jurisdiction, but 

only to the extent necessary to effect a c1.rre of such Event of Default; or (iii) if the Event 

of Default is for the failure to pay an amount of money pursuant to this Agreement, 

pursue an action for damages equal to (but no greater than) the amount of money not paid 

pursuant to the procedure set forth in Article 16. Provided, however, notwithstanding 

anything to the contrary in this Agreement, FPUC shall not be entitled to take or maintain 

more than one of the actions in (i) through (iii) of the foregoing sentence at the same time 

with respect to the same Event of Default, and in no event shall FPUC be entitled to 

receive both FPUC Liquidated Damages and a remedy under (ii) or (iii) of the foregoing 

sentence as a result of the same Event ofDefault. 

12.3.2 If FPUC elects option (i) in a notice under Section 12.3.1, FPUC shall 

designate a Banking Day in such notice that is no more than 120 Days from the date of 
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such notice (such designated date being referred to as the "FPUC Termination Date"). 

On the FPUC Termination Date, (i) Gulf Power shall pay to FPUC the FPUC Liquidated 

Damages; and (ii) this Agreement shall tenninate and no Party shall have any further 

liability or obligation to the other Party under this Agreement, except for any obligations 

and liabilities occurring prim· to termination and Gulf Power's obligation to pay the 

amounts under this Section 12.3. 

12.3.3 As used herein, "FPUC Liquidated Damages, means the aggregate sum of 

what the Monthly Capacity Payments would have been tmder this Agreement (assuming 

no Event of Default had occurred and no termination or modification of this Agreement), 

as reasonably determined by FPUC, for the lesser of: (i) (A) if the FPUC Termination 

Date occurs after the commencement of the Service Term, the 24 Months following the 

Month in which the FPUC Termination Date occurs, or (B) if the FPUC Tennination 

Date occurs prior to the Service Term, the first 24 Months of the Service Term; or (ii) the 

Months remaining in the Service Tenn. 

12.4 Event ofDefault by FPUC. 

12.4.1 Upon and after the occurrence of an Event of Default by FPUC, so long as 

such Event of Default is continuing, Gulf Power shall be entitled to suspend the 

performance of its obligations to FPUC under this Agreement; provided, however, that 

Gulf Power shall provide FPUC with at least 5 Days prior written notice before 

suspending the provision of capacity and energy due to an Event of Default, which notice 

may be provided with (and such 5 Day notice period may run concurrent with the notice 

period in) any notice provided under Sections 12.1.1, 12.1.2, 12.1.4 or 12.1.6. In addition 

to such suspension, if an Event of Default by FPUC has occurred and is continuing, Gulf 
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Power shall have the right by notice to FPUC to take one or more of the following actions 

in its sole discretion: (i) tenninate this Agreement; (ii) pursue an action for equitable 

relief by recourse to a court of competent jurisdiction, but only to the extent necessmy to 

effect a cure of such Event of Default; or (iii) if the Event of Default is for the failure to 

pay an amount of money pursuant to this Agreement, pursue an action for damages equal 

to (but no greater than) the amOlmt of money not paid pursuant to the procedure set forth 

in Article 16. Provided, however, notwithstanding anything to the contrary in this 

Agreement, Gulf Power shall not be entitled to take or maintain more than one of the 

actions in (i) through (iii) of the foregoing sentence at the same time with respect to the 

same Event of Default, and in no event shall Gulf Power be entitled to receive both Gulf 

Liquidated Damages and a remedy under (ii) or (iii) of the foregoing sentence as a result 

of the same Event of Default. 

12.4.2 If Gulf Power elects option (i) in a notice under Section 12.4.1, Gulf 

Power shall designate a Banking Day in such notice that is no more than 120 Days from 

the date of such notice (such designated date being referred to as the "Gulf Tennination 

Date"). On the Gulf Termination Date, (i) FPUC shall pay to Gulf Power the Gulf 

Liquidated Damages; and (ii) this Agreement shall terminate and no Party shall have any 

further liability or obligation to the other Party under this Agreement, except for any 

obligations and liabilities accruing prior to tetmination and FPUC's obligation to pay the 

amounts m1der this Section 12.4. 

12.4.3 As used herein, "Gulf Liquidated Damages" means the aggregate sum of 

what the Monthly Capacity Payments would have been under this Agreement (assuming 

no Event of Default had occurred and no termination or modification of this Agreement), 
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as reasonably determined by Gulf Power, for the lesser of: (i) (A) if the Gulf Termination 

Date occurs after the commencement of the Service Term, the 24 Months following the 

Month in which the Gulf Termination Date occurs, or (B) if the Gulf Tennination Date 

occurs prior to the Service Term, the first 24 Months of the Service Term; or (ii) the 

Months remaining in the Service Term. 

12.5 Exclusive Remedy. The exercise by a Party of its rights under Section 12.3 or 

12.4 (as applicable) shall be the sole and exclusive remedy (whether arising in contract, tort or 

othetwise) of such Party for an Event of Default by or attributable to the Defaulting Party. The 

Parties acknowledge and agree that in the event of an Event of Default, all or a portion of the 

amount of damages arising therefrom are not susceptible to an accurate determination, The 

Parties further acknowledge and agree that the liquidated damages set forth above are not 

intended as a penalty and represept a fair and reasonable approximation of all or a portion of the 

damages a Non-Defaulting Party may incur in each particular case. 

ARTICLE 13 

CREDITWORTHINESS AND SECURITY 

13.1 FPUC's Provision of Eligible Collateral. If and for so long as FPUC does not 

have an Acceptable Rating and FPUC has or will have remaining payment obligations under this 

Agreement, then FPUC shall provide to and maintain in favol' of Gulf Power Eligible Collateral 

that unconditionally secures all ofFPUC's obligations to Gulf Power under this Agreement, in an 

amount not less than the Required FPUC Collateral Amount. Such Eligible Collateral shall be 

provided to Gulf Power within 10 Days after FPUC's receipt of notice fwm Gulf Power (or its 

agent) of the requirement to provide Eligible Collateral pursuant to the provisions of this Section. 

So long as no Event of Default by or attributable to FPUC shall have occurred and be 
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continuing, Gulf Power shall cooperate with FPUC, at FPUC's request and expense, to release 

and return to FPUC Eligible Collateral theretofore provided by FPUC to and then held by Gulf 

Power if and to the extent FPUC contemporaneously provides to Gulf Power replacement or 

substitute Eligible Collateral in equal or greater amount that satisfies the requirements of this 

Section. If, at any time, the Required FPUC Collateral Amount shall be more than the amount of 

the Eligible CQllateral provided by FPUC to and then held by Gulf Power, FPUC shall, within l 0 

Days of Gulf Power's request, have additional Eligible Collateral in the amount of such 

difference provided to Gulf Power unless FPUC is no longer required to maintain such Eligible 

Collateral tmder the tetms hereof. So long as no Event of Default by or attributable to FPUC 

shall have occurred and be continuing hereunder, if, on the first Banking Day of any Year, the 

Required FPUC Collateral Amount shall be less than the amount of the Eligible Collateral 

theretofore provided by FPUC to and then held by Gulf Power, Gulf Power shall cooperate with 

FPUC, at FPUC's request and expense, to have such Eligible Collateral then held by Gulf Power 

reduced by the amm.mt of such difference, subject to FPUC's obligation to thereafter provide 

Eligible Collateral to Gulf Power in order to comply with the provisions of this Section. In 

addition, at such time that FPUC has an Acceptable Rating and so long as no Event of Default by 

or attributable to FPUC shall have occurred and be continuing hereunder, FPUC may request and 

Gulf Power shall cooperate with FPUC, at FPUC's expense, to have the Eligible Collateral 

theretofore provided by FPUC and then held by Gulf Power released and returned to FPUC, 

subject to FPUC's obligation to thereafter provide Eligible Collateral to Gulf Power in order to 

comply with the provisions of this Section. Notwithstanding anything to the contrary contained 

or implied above, the Required FPUC Collateral Amm.mt shall be and remain reduced by the 
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dollar amount of any payment received by Gulf Power in connection with its realizing upon 

Eligible Collateral theretofore provided by FPUC to Gulf Power pursuant to this Section. 

13.2 Gulf Power's Provision of Eligible Collateral. If and for so long as Gulf Power 

does not have an Acceptable Rating and Gulf Power has or will have remaining payment 

obligations under this Agreement, then Gulf Power shall provide to and maintain in favor of 

FPUC Eligible Collateral that unconditionally secures all of Gulf Power's obligations to FPUC 

under this Agreement, in an amount not less than the Required Gulf Collateral Amount. Such 

Eligible Collateral shall be provided to FPUC within 10 Days after Gulf Power's receipt of notice 

:fi·om FPUC of the requirement to provide Eligible Collateral pursuant to the provisions of this 

Section. So long as no Event of Default by or attributable to GulfPower shall have occurred and 

be continuing, FPUC shall cooperate with Gulf Power, at Gulf Power's request and expense, to 

release and return to Gulf Power Eligible Collateral theretofore provided by Gulf Power to and 

then held by FPUC if and to the extent Gulf Power contemporaneously provides to FPUC 

replacement or substitute Eligible Collateral in equal or greater amount that satisfies the 

requirements of this Section. If, at any time, the Required Gulf Collateral Amount shall be more 

than the amount of the Eligible Collateral provided by Gulf Power to and then held by FPUC, 

Gulf Power shall, within 10 Days of FPUC's request, have additional Eligible Collateral in the 

amount of such difference provided to FPUC unless Gulf Power is no longer required to maintain 

such Eligible Collateral under the terms hereof So long as no Event of Default by or attributable 

to Gulf Power shall have occurred and be continuing hereunder, if, on the first Banking Day of 

any Year, the Required Gulf Collateral Amount shall be less than the amount of the Eligible 

Collateral theretofore provided by Gulf Power to and then held by FPUC, FPUC shall cooperate 

with Gulf Power, at Gulf Power's request and expense, to have such Eligible Collateral then held 
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by FPUC reduced by the amount of such difference, subject to Gulf Power's obligation to 

thereafter provide Eligible Collateral to FPUC in order to comply with the provisions of this 

Section. In addition, at such time that Gulf Power has an Acceptable Rating and so long as no 

Event of Default by or attributable to Gulf Power shall have occurred and be continuing 

hereunder, Gulf Power may request and FPUC shall cooperate with Gulf Power, at GulfPower's 

expense, to have the Eligible Collateral theretofore provided by Gulf Power and then held by 

FPUC released and returned to Gulf Power, subject to Gulf Power's obligation to thereafter 

provide Eligible Collateral to FPUC in order to comply with the provisions of this Section. 

Notwithstanding anything to the contrary contained or implied above, the Required Gulf 

Collateral Amount shall be and remain reduced by the dollar amount of any payment received by 

FPUC in connection with its realizing upon Eligible Collateral theretofore provided by Gulf 

1 · Power to FPUC pursuant to this Section. 
I 

13.3 Compliance Certificate. A Party who does not have any of: (i) an issuer credit 

rating or senior unsecured rating by S&P; or (ii) an issuer rating or senior unsecured rating by 

Moody's shall furnish or cause to be furnished to the other Party quarterly within 45 Days of the 

end of each quarter a completed certificate of the chief financial officer of such Party, 

substantially in the f01m of Appendix E hereto. 

ARTICLE14 

REPRESENTATIONS AND WARRANTIES 

14.1 Execution. Each Party represents and warrants to the other Party as of the 

Effective Date that: (i) it has all the necessary corporate and legal power and authority and has 

been duly authorized by all necessary corporate action to enable it to lawfully execute, deliver 

and perform under this Agreement; and (ii) it is a valid legal entity duly organized and validly 
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existing in good standing under the laws of the state of its formation and is, to the extent 

required, qualified to do business in the state where it is organized. 

14.2 Binding Obligations. Each Party represents and warrants to the other Party that as 

of the Effective Date this Agreement is the valid and binding obligation of such Party, 

enforceable against such Party in accordance with its te1ms, except as such enforceability may be 

limited by banlauptcy, insolvency, reorganization, fraudulent conveyance, moratorium or other 

similar laws affecting enforcement generally, and by equitable principles regardless of whether 

such principles are considered in a proceeding at law or in equity. 

14.3 Execution and Consummation. Each Party represents and warrants to the other 

Party that as of the Effective Date the execution and delivery of this Agreement, the 

consununation of the transactions contemplated hereby and the fulfillment of and compliance 

with the provisions of this Agreement do not and will not conflict with any of the terms, 

conditions or provisions of its organizational documents or any law applicable to it or result in a 

breach or default under any evidence of its indebtedness or any other agreement or instrument to 

which it is a party or by which it or any of its property is bound which has a reasonable likelihood 

of materially and adversely affecting the consummation of the transactions contemplated hereby 

or the performance by the Party of any of its obligations under this Agreement. 

14.4 Actions and Proceedings. Each Party represents and warrants to the other that as 

of the Effective Date there is no pending or, to the knowledge of such Party, threatened action or 

proceeding affecting such Party before any Governmental Authority that has a reasonable 

likelihood of materially adversely affecting or reasonably threatening the ability of such Party to 

perform its obligations under this Agreement or the validity or enforceability of this Agreement 
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against it and that there are no bankruptcy proceedings pending or being contemplated by it or, to 

its knowledge, threatened against it. 

14.5 Absence of Certain Events. Each Party represents and wan·ants to the other 

Party that as of the Effective Date no Event of Default attributable to it has occurred and is 

continuing and no such event or circumstance would occur as a result of its entering into or 

perfonning its obligations under this Agreement. 

ARTICLE 15 

CONFIDENTIALITY 

15.1 Confidential Information. "Confidential Information'' shall mean business or 

technical information of a Party rightfully in the possession of such Party, which information 

derives independent actual or potential commercial value from not being generally known or 

readily ascertainable through independent development or reverse engineering by Persons who 

can obtain economic value from its disclosure and use, and which information is the subject of 

efforts that are reasonable under the circumstances to maintain its secrecy. Confidential 

lnf01mation consists of information designated as confidential and furnished by a Party to 

another Party in discussions leading up to execution of this Agreement (including in Gulf 

Power's proposals to FPUC) and during the Term of this Agreement, and the detailed terms and 

pricing information contained in this Agreement. 

15.2 Disclosure of Confidential Information. 

15.2.1 Each Party agrees that during the Tenn of this Agreement and for a period 

of 5 Years from the date of tennination of this Agreement it will not, without the written 

consent of the other Party or as otherwise provided herein, disclose Confidential 

Information of another Party to any other party; provided, however, each Party shall be 
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entitled to disclose Confidential Information to its (or its Affiliates') agents, employees, 

officers, directors, representatives, contractors, advisors, lenders, accountants, rating 

agencies, underwriters, consultants and advisors who need to know such information in 

connection with the performance of their duties or services for such Party or Affiliates or 

in connection with the analysis, issuance or rating of any debt or equity securities Ol' 

financial activities of such Party or Affiliates; provided, further, that such pat1ies shall be 

bound by an obligation to maintain the confidentiality of such Confidential Information 

and such Party shall be responsible for any use or disclosure by such parties of any 

Confidential Information inconsistent with this Article 15. 

15.2.2 To the extent Gulf Power is required to provide Confidential Information 

in this Agreement to FERC, Gulf Power shall seek confidential treatment of such 

Confidential Information from FERC, and FPUC will provide reasonable cooperation in 

connection with such request. Notwithstanding the foregoing, the Parties acknowledge 

that cet1ain Confidential Information may need to be disclosed in filings with FERC 

which may become publicly available. In the event this Agreement becomes publicly 

available, Gulf Power will promptly notify FPUC once Gulf Power learns of this fact; 

provided, however, that regardless of whether such notification is provided, the 

provisions of this Atiicle 15 shall no longer apply to this Agreement if this Agreement 

becomes publicly available as a result of filings with FERC or otherwise. 

15.2.3 Each Party may file this Agreement and Confidential Information with the 

Securities &nd Exchange Commission ("SEC'>) as may be necessary under Laws in 

connection with such Party's application to the SEC for such Ol'ders and approvals as may 

be required for financing and/or the issuance and sale of interests in or debt issued or to 
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be issued by such Party and/or its Affiliates. Such Party shall request confidential 

treatment of this Agreement and Confidential Information in connection with such filing; 

however, the Parties acknowledge that such request may be denied in whole or in part, 

and accordingly, that confidential treatment may not be afforded by the SEC to such 

information. In addition, each Party may disclose Confidential Information as required by 

the SEC pursuant to the Securities and Exchange Act of 1934, as amended, and any rule 

or regulation promulgated thereunder. In the event any Confidential Infonnation will 

need to be disclosed in connection with a filing under this Section 15.2.3, the Patties shall 

consult and cooperate with each other prior to such disclosure, including, without 

limitation, in determining the extent to which confidential treatment will be sought for 

such terms, conditions and provisions. 

15.2.4 The Parties agree to seek confidential treatment of this Agreement and 

other Confidential Information from the FPSC to the maximum extent possible pursuant 

to Chapter 366.093, Florida Statutes, and Rule 25-22.006 of the Florida Administrative 

Code. In the event any Confidential Information will need to be disclosed in connection 

with any application for the FPSC approval of this Agreement or the rates to be charged 

hereunder, FPUC shall consult and cooperate with Gulf Power prior to such disclosure, 

including, without limitation, in determining the extent to which confidential treatment 

will be sought for such terms, conditions and provisions. 

15.2.5 Nothing in this Section 15.2 shall prohibit or otherwise limit the use or 

disclosure of Confidential Information if such Confidential Information: (a) was 

previously known to the disclosing Ol' using Party unrelated to this Agreement without an 

obligation of confidentiality; (b) was developed by or for the disclosing or using Party 
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unrelated to this Agreement using non confidential information; (c) was acquired by the 

disclosing or using Party from a third party which is not, to the disclosing or using Party's 

knowledge, under an obligation of confidence with respect to such information; (d) is or 

becomes publicly available other than through a manner inconsistent with this SecHon 

15.2; or (e) is provided or made available for inspection by any Party under public records 

or public disclosure laws but only to the extent required to be so provided or made 

available. 

15.2.6 Notwithstanding anything in this Article 15 to the contrary, if a Party is 

required by applicable Law or in the course of administrative or judicial proceedings or 

investigations, to disclose to third parties, Confidential Information of the other Party or 

this Agreement, such required Party may make disclosure of such information; provided, 

however, that all reasonable steps are taken by such Party to assure continued confidential 

treatment by the relevant administrative, regulatory or judicial agencies or other recipient 

and provided further that as soon as such Party learns of the disclosure request or 

requirement or otherwise intends to disclose any such Confidential Information pursuant 

hereto and prior to making disclosure, such Party, to the extent permitted by law, notifies 

the other Party of the requirement, request or intention and the terms thereof and such 

other Party may challenge the disclosure requirement, request or intention or seek a 

protective order or other appropl'iate remedy. The required Party, at the expense of the 

Patty whose Confidential Information would be disclosed, shall attempt to minimize the 

disclosure of such Confidential Information consistent with applicable law and attempt to 

obtain proprietary or confidential treatment of such Confidential Information by the 

Person to whom such Confidential Information will be disclosed (and if practicable, 
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reasonably prior to any such disclosure). If, in the absence of a protective order or other 

appropriate remedy, the required Party is nonetheless, in the written opinion of counsel, 

legally compelled to disclose such Confidential Information or otherwise may become 

subject to contempt or other censure or penalty, the required Party may, in such instance 

but not otherwise, without liability hereunder, disclose that portion of such Confidential 

Information which and to whom such counsel advises the required Party is legally 

required to be disclosed (but none other). 

15.3 Remedies. A breach of the confidentiality obligations of Section 15.2 by any 

Person with whom the receiving Party has shared Confidential Information of the disclosing 

Party shall be deemed a breach of this Article by the receiving Party. The Parties shall be entitled 

to all remedies available at law or in equity to enforce, or seek relief in connection with, this 

confidentiality obligation; pl'Ovided that all monetary damages shall be limited to actual direct 

damages and a breach of the confidentiality obligations of Section 15.2, notwithstanding 

anything to the contrary in this Agreement, shall not give rise to a right to suspend or terminate 

this Agreement or result in an Event of Default hereunder. 

ARTICLE16 

DISPUTE RESOLUTION 

16.1 Dispute Resolution Generally. 

16.1.1 Except as allowed otherwise in Section 12.3.1 (ii) or 12.4.1 (ii), in the event 

any dispute arises out of or in connection with this Agreement or its performance 

(including the existence, validity and interpretation of this Agreement), a Party (the 

"Disputing Party') shall provide the other Party (the HResponding Party") with a written 

notice of the particular dispute for each issue in dispute, a proposed means for resolving 
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each such issue, and support for such position (the "Notice of Dispute"). Within 30 Days 

after receiving the Notice of Dispute, the Responding Party shalt provide the Disputing 

Party with a written notice of each additional issue (if any) with respect to the dispute 

raised by the Notice of Dispute, a proposed means for resolving every issue in dispute, 

and support for such position (the ''Dispute Response"). 

16.1.2 Within 15 Days after the submission of the Dispute Response, the 

administrative representatives of each Party shall meet to discuss the matter and attempt 

in good faith to reach a negotiated resolution of the dispute. If the administrative 

representatives do not resolve the dispute by unanimous agreement within 30 Days after 

receipt of the Dispute Response, or such other time period as the Parties may agree in 

writing to allow for discussions (the "Negotiation Period"), the dispute shall be submitted 

to a senior executive of each of the Parties for resolution. If the dispute is not resolved 

after 60 Days from the submission to such senior executives, then either Party may 

provide written notice to the other Party declaring an impasse (the "Impasse Notice") and 

initiating binding arbitration in accordance with the fhrther provisions ofthis Article 16. 

16.2 Initiation of Arbitration; Selection of Arbitrators. 

16.2.1 Arbitration will be deemed to be initiated when an Impasse Notice is given 

by the delivering Party to the receiving Party in accordance with the notice provisions of 

Section 1 7 .11. The Party initiating arbitration shall nominate 1 arbitrator at the same time 

it initiates arbitration. The other Party shall nominate 1 arbitrator within 20 Days of 

receiving the Impasse Notice. Each of the 2 arbitrators appointed by the Parties (the 

"Party~Appointed Arbitrators") shall not be and shall not have been previously an 

employee or agent of or consultant or counsel to either Party and will not have a direct or 
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indirect interest in either Party or the subject matter of the arbitration. The Party­

Appointed Arbitrators shall appoint a third, neutral arbitrator (the "Third Arbitrator") 

within 10 Days after the last Party-Appointed Arbitrator is appointed. The Third 

Arbitrator shall be competent and experienced in matters involving the electric energy 

business in the United States, with at least 5 years of electric industry experience, and 

shall be impartial and independent of either Party and the Party-Appointed Arbitrators. 

16.2.2 If the Party-Appointed Arbitrators are rumble to agree on the Third 

Arbitrator within 60 Days fi·om initiation of arbitration, then the Third Arbitrator shall be 

selected by the American Arbitration Association (the "AAN') with due regard given to 

the selection criteria above and input from the Parties and the Party-Appointed 

Arbitrators. The Parties shall undertake to request the AAA to complete selection of the 

Third Arbitrator no later than 90 Days from initiation of arbitration. Costs charged by the 

AAA for this service shall be borne by the Parties in accordance with Section 16.5. 

16.2.3 In the event the AAA should fail to select the Third Arbitrator within 90 

Days from initiation of arbitmtion, then either Party may petition a court of competent 

jurisdiction in Florida to select the Third Arbitrator. Due regard shall be given to the 

selection criteria above and input from the Parties and the Party~Appointed Arbitrators. 

16.2.4 If prior to the conclusion of the arbitration a Party-Appointed Arbitrator or 

the Third Arbitrator becomes incapacitated or otherwise unable to serve, then a 

replacement arbitrator shall be appointed in the manner described above and applicable to 

the original arbitratm· being replaced. 

16.3 Discovery, Hearing. Discoveq and other pre-hearing procedures shall be 

conducted as ag1'eed to by the Parties, or if they cannot agree) as determined by a majority of the 
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Party~Appointed Arbitrators and the Third Arbitrator; provided, however, all pre-hearing 

discovery shall be completed within 180 Days following selection of the Third Arbitrator. 

Within 15 Days after completion of such pre-hearing discovery, the Parties shall submit to each 

other by overnight delivery, the Party-Appointed Arbitrators and the Third Arbitrator a separate 

precise statement for each issue in dispute, that party's proposed means of resolving each issue in 

dispute, and the factual or legal supp011 for such proposal (the "Proposed Resolutions"). No later 

than 30 Days after all pre-hearing discovery has been completed, a hearing shall be conducted at 

which the Parties shall each present such evidence and witnesses as they may choose. 

Arbitration shall be conducted in accordance with the Commercial Arbitration Rules of the AAA, 

as amended and supplemented, except where specifically modified by this Agreement. 

16.4 Decision. The Party~ Appointed Arbitrators and the Third Arbitrator shall consider 

the terms and conditions of this Agreement and all relevant evidence and testimony, and shall 

render their decision within 90 Days following conclusion of the hearing; provided, powever, the 

Party-Appointed Arbitrators and the Third Arbitrator are expressly and specifically limited to 

selecting one (1) of the Proposed Resolutions for each issue in dispute provided by the Parties; 

provided, further, the Party-Appointed Arbitrators and the Third Arbitrator shall not have the 

authority to effect any other resolution of the issues in dispute. The decision rendered by a 

majority ofthe Party·Appointed Arbitrators and the Third Arbitrator, made in writing, shall be 

final and binding upon the Parties. Any such decision may be filed in a court of competent 

jurisdiction and may be enforced by the Parties as a final judgment in such com1. The Party· 

Appointed Arbitrators and the Third Arbitrator shall have no authority to award special, 

exemplary, or consequential damages. 
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16.5 Expenses of Arbitration. Each Party shall bear the compensation and expenses of 

its respective Party-Appointed Arbitrator, own counsel, witnesses, consultants and employees. 

All other expenses of arbitration (the "Arbitration Expenses") shall be borne by the Parties 

equally. Notwithstanding the foregoing provisions of this Section 16.5, any costs incurred by the 

Parties in seeking judicial enforcement of any decision rendered in writing by a majority of the 

Party-Appointed Arbitrators and the Third Arbitrator, shall be chargeable to and borne 

exclusively by the Party against whom such court order is obtained. 

16.6 Confidentiality. All disputes resolved pursuant to this Article 16 shall be subject 

to the confidentiality provisions set forth in Article 15. 

17.1 Assignment. 

ARTICLE 17 

MISCELLANEOUS PROVISIONS 

17 .1.1 Neither Pariy may directly (by way of merger, consolidation or otherwise) 

assign this Agreement or its rights and obligations hereunder in whole, in part or 

collaterally without the written consent of the other Party (which consent shall not be 

unreasonably withheld, conditioned or delayed); provided that, notwithstanding the 

foregoing, either Party may assign this Agreement and its rights and obligations 

hereunder directly (by way of merger, consolidation or otherwise) without the consent of 

the other Party to any Person or entity who: (i) has the legal power and authority to 

perform and satisfY the obligations of such assigning Party under this Agreement; and (ii) 

has an Acceptable Rating or provides the credit support required by Article 13 of this 

Agreement. The assigning Party will notify the other Party in writing prior to any 

assignment with respect to which consent is not required hereunder. No assignment by a 
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Party of this Agreement or its rights or obligations hereunder shall relieve the assigning 

Party of liability for its obligations under this Agreement without the written release of 

the other Party. Such release shall not be withheld if the Assignment Conditions (defined 

below) are satisfied. 

17. 1.2 The non-assigning Party's obligation to recognize or perform for any 

Person or entity claiming rights in this Agreement by outright assignment, by way of 

merger or consolidation or as the result of the realization or foreclosure upon a collateral 

assignment permitted by this Agreement (an "Assignee"), shall be subject to such 

Assignee: (i) establishing that it (a) has the legal power and authority to perform and 

satisfy the obligations of its assigning Party under this Agreement and (b) has an 

Acceptable Rating or has provided the credit support required by Article 13 of this 

Agreement; (ii) having cured all existing Events of Default attributable to the assigning 

Party under this Agreement; and (iii) having executed and delivered to the non-assigning 

Party and being in compliance with an assignment and assumption agreement whereby 

the Assignee assumes and agrees to satisfy all conditions and pay and perform all 

obligations in favor of the non-assigning Party then existing and/or thereafter arising 

under this Agreement (the "Assignment Conditions"). 

17.1.3 Notwithstanding anything to the contrary contained or implied in this 

Section 17.1, either Party may (without the other Party's consent) assign, transfer, 

mortgage and/or pledge this Agreement and any and all of its rights hereunder as security 

for any obligation secured in whole or pati by any indenture, mortgage, security interest 

or other lien on any or all of its generating facilities. 
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17.2 Agents ofthe Parties. 

17.2.1 Gulf Power hereby designates SCS as its agent for purposes of the 

implementation and administration of this Agreement. Gulf Power may designate a new 

agent from time to time under this Agreement by giving FPUC written notice in which 

event SCS's role, as agent, shall cease and the newly-designated agent shall be substituted 

for the sole purpose of serving and acting as agent for Gulf Power hereunder. 

17.2.2 Wherever this Agreement requires a Party to provide information, 

schedules, notice or the like to, or to take direction from, another Party or its agent, the 

Party required to take such action shall provide such information, schedules, notice or the 

like to, or take direction from, whichever of such other Party, its agent or both that such 

other Party may direct from time to time. Each Party shall be accountable for the acts or 

omissions of its agents. In the event a Party's agent does not perform in accordance with 

this Agreement, such Party shall be in breach ofthis Agreement. 

17.3 No Partnership. The Parties do not intend for this Agreement to, and this 

Agreement shall not, create any joint venture, partnership, association taxable as a corporation, or 

other entity for the conduct of any business for profit. 

1 7.4 Successors and Assigns. This Agreement shall inure to the benefit of and be 

binding upon any respective successors and assigns of the Parties. 

17.5 No Third Party Benefit. Nothing in this Agreement shall be construed to create 

any duty, obligation or liability of Gulf Power or FPUC to any Person not a Party to this 

Agreement. 

17.6 No Consequential Damages. NOTWITHSTANDING ANY OTHER 

PROVISION OF THIS AGREEMENT~ BUT SUBJECT TO ANY OBLIGATION FOR A 
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PARTY TO PAY LIQUIDATED DAMAGES UNDER SECTION 12.3.2 OR 12.4.2, THE 

SOLE AND EXCLUSIVE REMEDY FOR ANY LIABILITY UNDER THIS AGREEMENT 

SHALL BE LIMITED TO DIRECT ACTUAL DAMAGES. SUBJECT TO ANY 

OBLIGATION FOR A PARTY TO PAY LIQUIDATED DAMAGES UNDER SECTION 12.3.2 

OR 12.4.2, NEITHER PARTY SHALL BE LIABLE TO THE OTHER PARTY FOR ANY 

SPECIAL, INDIRECT, INCIDENTAL, CONSEQUENTIAL, LOST PROFITS OR OTHER 

BUSINESS INTERRUPTION DAMAGES UNDER, ARISING OUT OF, DUE TO OR IN 

CONNECTION WITH ITS PERFORMANCE OR NONPERFORMANCE OF THIS 

AGREEMENT OR ANY OF ITS OBLIGATIONS HEREIN, WHETHER BASED ON 

CONTRACT, TORT (INCLUDING NEGLIGENCE), STRICT LIABILITY, WARRANTY OR 

OTHERWISE. TO THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER 

ARE LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE 

DIFFICULT OR IMPOSSIBLE TO DETERMINE, THAT OTHERWISE OBTAINING AN 

ADEQUATE REMEDY IS INCONVENIENT, AND THAT THE LIQUIDATED DAMAGES 

CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR LOSS. 

17.7 No Affiliate Liability. NOTWITHSTANDING ANY OTHER PROVISION OF 

THIS AGREEMENT, NO AFFILIATE OF ANY PARTY (INCLUDING ANY AFFILIATE OF 

EITHER PARTY ACTING AS SUCH PARTY'S AGENT WI-JERE SUCH PARTY'S AGENT 

IS GIVEN CERTAIN AUTHORITIES HEREUNDER) SHALL HAVE ANY LIABILITY 

WHATSOEVER FOR SUCH PARTY'S PERFORMANCE, NONPERFORMANCE OR 

DELAY IN PERFORMANCE UNDER THIS AGREEMENT UNLESS SUCH AFFILIATE 

HAS BEEN ASSIGNED THIS AGREEMENT IN ACCORDANCE WITH SECTION 17.1. 
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17.8 Disclaimer ofWarranty. EXCEPT AS EXPRESSLY PROVIDED OTHERWISE 

IN THIS AGREEMENT, THERE ARE NO WARRANTIES UNDER THIS AGREEMENT, 

AND EACH PARTY HEREBY DISCLAIMS ANY AND ALL EXPRESS, IMPLIED OR 

STATUTORY WARRANTIES RELATING TO THE SUBJECT MATTER OF THIS 

AGREEMENT, INCLUDING ANY AND ALL WARRANTIES AS TO 

MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, AVAILABILITY, 

ACCURACY, QUALITY, QUANTITY OR OTHERWISE. 

17.9 Time ofEssence: No Waiver. 

17.9.1 Time is ofthe essence of this Agreement. 

17.9.2 No Party's failure to enforce, at any time, any provision of this Agreement 

or to require at any time performance by another Party of any provision of this 

Agreement, shall in any way be construed as a waiver of any such provision, nor prevent 

such Party from enforcing each and every other provision of this Agreement at such time 

or at any time thereafter, nor in any way affect the validity of this Agreement or any pati 

hereof, or the right of either Party thereafter to enforce each and evety such provision. No 

waiver of all or any part of this Agreement shall be valid unless it is reduced to a writing, 

expressly stating that the Parties agree to such waiver, and is duly executed by the Parties. 

17.10 Amendments. Except as otherwise provided in this Agreement, this Agreement 

may be amended only by a written instrument, duly executed by each of the Parties, which has 

received all acceptances or approvals of Governmental Authorities with competent jurisdiction 

necessary for the effectiveness thereof. 

17.11 Notice. Any notice, request, consent or other communication permitted or 

required by this Agreement shall be in writing and shall be deemed given on the Day handw 
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delivered to the officer of the receiving Party identified below, or the Day received by the 

receiving Party below if other means are selected by the Party providing notice, which Day of 

receipt must be established by appropriate evidence that can be authenticated by the receiving 

Party u, certified mail, prepaid, return receipt requested, with the United States Postal 

Service). 

If given to Gulf Power, it shall be addressed to: 

Vice President, Southern Wholesale Energy 
Southem Company Services, Inc. 
600 18th Street North 
Bhmingham, AL 35203 

Facsimile: (205) 257-2163 

With a copy to: 

Vice President, Chief Financial Officer and Comptroller 
Gulf Power Company 
1 Energy Place 
Pensacola, FL 32520 

Facsimile: (850) 444-6744 

and if given to FPUC, it shall be addressed to: 

President and CEO 
Florida Public Utilities Company 
401 S. Dixie Highway 
West Palm Beach, FL 33401 

Facsimile: (561) 833-8562 

unless Gulf Power or FPUC shall have designated a different office!' or address for itself 

by appropriate notice to the other. 
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17.12 Counterparts. This Agreement may be executed in multiple counterparts~ each of 

which shall be deemed an original but all of which together shall constitute one and the same 

instrument. 

17.13 Articles and Sections Headings. The descriptive headings ofthe various Articles 

and Sections of this Agreement have been inserted for convenience of reference only and shall in 

no way modify or restrict any of the terms or provisions hereof. 

17.14 Public Announcement. The Parties agree that no public or other announcement 

concerning the detailed terms and conditions or pricing provisions hereof shall be made except 

after mutual consultation and consent; provided, however, that consent will not be required if 

either Party determines that disclosure is required by a Governmental Authority. 

17.15 Govenrlng Law. The Agreement shall be govemed by and constmed in 

accordance with the laws ofthe StateofFlorida. 

17.16 Information Exchange. The implementation and administration of this Agreement 

may require FPUC to provide certain information relating to FPUC's historical and projected 

loads, and any other necessary information as determined by the Parties ("FPUC Information"). 

Such FPUC Information may be provided to Southern Company Generation (HSCGen"), a 

division of SCS as agent for Gulf Power. SCGen includes ''energy affiliates" of the Southern 

Operating Companies as defined by FERC's Standards of Conduct regulations. FPUC 

understands that SCGen will only use FPUC Infmmation for the limited purpose of 

implementing and administering this Agreement, and for no other purpose, and that such 

information will not be used or disseminated in any manner contrary to the confidentiality 

provisions in Article 15 of this Agreement or in violation of PERC's Standards of Conduct. 
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FPUC acknowledges that FPUC Information has not been and is not being provided to SCGen in 

exchange for any preferential treatment, either operational or rate~related, by Gulf Power. 

17.17 Severability. In the event any provision of this Agreement is declared invalid or 

unenforceable by a final, non~appealable order of any Governmental Authority, the Parties shall 

promptly renegotiate to restore this Agreement as near as possible to its original intent and effect. 

17.18 Fwiher Assurances. If either Party reasonably determines or is reasonably advised 

that any further instruments or any other things are necessary or desirable to carry out the terms 

of this Agreement, the other Party shall execute and deliver all such instruments and assurances 

and do all things reasonably necessary and proper to cany out the terms of this Agreement. 

17.19 Entire Agreement. This Agreement and the Appendices attached hereto constitute 

the entire agreement between the Parties as of the time of execution relating to the subject matter 

contemplated by this Agreement and supersedes all prior agreements, whether oral or written. 

17.20 Survival of Obligations. Upon the expiration or termination of the Parties' sale, 

purchase and delivery obligations under this Agreement, any monies, penalties or other charges 

due and owing Gulf Power or subsequently becoming due and owing (including the Monthly 

Energy Payment and Monthly Capacity Payment for the last Month of the Service Term and the 

true-up amounts calculated under Appendix C) shall be paid in accordance with the terms of this 

Agreement, any corrections or adjustments to payments previously made shall be determined, 

and any refunds due FPUC made, as soon as practicable. To the extent necessary to enforce or 

resolve matters or claims hereunder, the provisions of Articles 4, 6, 9, 10, 12, 13, 16 and Sections 

2.2, 17.6, 17.7 and 17.8, including the rights and obligations of the Parties therein provided, shall 

survive the termination or expiration of this Agreement and the performance by the Parties of 

their obligations hereunder. 
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17.21 Changes in Agreement. Except for any changes and/or a termination of this 

Agreement pursuant to Section 9.3 .1, absent the agreement of the Parties to the proposed change, 

the standard of review for changes to this contract proposed by a Party, a nonMParty or FERC 

acting sua sponte shall be the 11public interest" standard of review set forth in United Gas Pipeline 

Co. v. Mobile Gas Service Cor.Q., 350 U.S. 332 (1956) and Federal Power Commission v. Sierra 

Pacific Power Co., 350 U.S. 348 (1956) (the "MobileMSierra11 doctrine). 

[The next page is the signature page.] 

69 



EXECUTION COPY CONFIDENTIAL 

IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed and 

delivered by their respective duly authorized representatives as of the date first above written. 

GULF POWER COMPANY 
By its Agent 
Southern Company Services, Inc. 

By:, ___ ~---------
Name: 
Title: 

FLORIDA PUBLIC UTILITIES COMPANY 

By: ____________ _ 

Name: 
Title: 
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Docket #160074-EQ 

Response for Staff's Third Data Request 

Question SA 

Currently Approved Standard Offer Contract (provider located outside FPU Service Territory) 

Firm Capacity Amount (MW) 20 

Capacity Factor 80% 

Resulting Energy (MWH) 140,160 

IJEA Full Requirements Supplier 

Capacity Cost ($/KW) $14.31 

Energy Cost ($/KWH) $0.01100 

Environmental Cost ($/KWH) $0.00062 

Fuel Cost ($/KWH) $0.04360 

Transmission Cost ($/KW) $1.51 

JEA Avoided Cost ($MWH) $0.04000 Estimate 

Payment to Third Party based on current SOC 

Annual Energy Annual Capacity Annual Other 

Payments Payments Payments 

Year $(000) $(000) $(000) 

2017 $6,111 $3,434 $0 

2018 $6,111 $3,434 $0 

2019 $6,111 $3,434 $0 

2020 $6,111 $3,434 $0 

2021 $6,111 $3,434 $0 

2022 $6,111 $3,434 $0 

2023 $6,111 $3,434 $0 

2024 $6,111 $3,434 $0 

2025 $6,111 $3,434 $0 

2026 $6,111 $3,434 $0 

2027 $6,111 $3,434 $0 

2028 $6,111 $3,434 $0 

2029 $6,111 $3,434 $0 

2030 $6,111 $3,434 $0 

2031 $6,111 $3,434 $0 

2032 $6,111 $3,434 $0 

2033 $6,111 $3,434 $0 

2034 $6,111 $3,434 $0 

2035 $6,111 $3,434 $0 

2036 $6,111 $3,434 $0 

Total $122,220 $68,688 $0 

NPV (2017$) $99,923 $56,157 $0 

Rate 2% 

Annual Total 

Payments 

$(000) 

$9,545 

$9,545 

$9,545 

$9,545 

$9,545 

$9,545 

$9,545 

$9,545 

$9,545 

$9,545 

$9,545 

$9,545 

$9,545 

$9,545 

$9,545 

$9,545 

$9,545 

$9,545 

$9,545 

$9,545 

$190,908 

$156,081 

NOTE: The FPU Payment to JEA and the FPU Payment to the 

Third Party Supplier are the same under the existing standard 

offer contract. 

NOTE: The reimbursement from JEA to FPU for the capacity and 

energy from the Third Party Provider would be at the JEA 

average hourly avoided cost which has been estimated based on 

previous information from JEA. 

JEA Credit to FPU for Third Party Capacity & Energy 

Annual Energy Annual Capacity Annual Other 

Payments Payments Payments 

Year $(000) $(000) $(000) 

2017 $5,606 $3,434 $0 

2018 $5,606 $3,434 $0 

2019 $5,606 $3,434 $0 

2020 $5,606 $3,434 $0 

2021 $5,606 $3,434 $0 

2022 $5,606 $3,434 $0 

2023 $5,606 $3,434 $0 

2024 $5,606 $3,434 $0 

2025 $5,606 $3,434 $0 

2026 $5,606 $3,434 $0 

2027 $5,606 $3,434 $0 

2028 $5,606 $3,434 $0 

2029 $5,606 $3,434 $0 

2030 $5,606 $3,434 $0 

2031 $5,606 $3,434 $0 

2032 $5,606 $3,434 $0 

2033 $5,606 $3,434 $0 

2034 $5,606 $3,434 $0 

2035 $5,606 $3,434 $0 

2036 $5,606 $3,434 $0 

Total $112,128 $68,688 $0 

NPV (2017$) $91,673 $56,157 $0 

Additional 

Annual Total Capacity & 

Payments Energy 

$(000) Payment ($000) 

$9,041 $505 

$9,041 $505 

$9,041 $505 

$9,041 $505 

$9,041 $505 

$9,041 $505 

$9,041 $505 

$9,041 $505 

$9,041 $505 

$9,041 $505 

$9,041 $505 

$9,041 $505 

$9,041 $505 

$9,041 $505 

$9,041 $505 

$9,041 $505 

$9,041 $505 

$9,041 $505 

$9,041 $505 

$9,041 $505 

$180,816 $10,092 

$147,830 $8,251 



Proposed Standard Offer Contract (provider located outside FPU Service Territory) 

Firm Capacity Amount (MW) 20 

Capacity Factor 80% 

Resulting Energy (MWH) 140,160 

jJEA Full Requirements Supplier 

Capacity Cost ($/KW) $14.31 

Energy Cost ($/KWH) $0.01100 

Environmental Cost ($/KWH) $0.00062 

Fuel Cost ($/KWH) $0.04360 

Transmission Cost ($/KW) $1.51 

JEAAvoided Cost ($MWH) $0.04000 Estimate 

Payment to Third Party based on proposed SOC 

Annual Energy Annual Capacity Annual Other 

Payments Payments Payments 

Year $(000) $(000) $(000) 

2017 $5,606 $3,434 $0 

2018 $5,606 $3,434 $0 

2019 $5,606 $3,434 $0 

2020 $5,606 $3,434 $0 

2021 $5,606 $3,434 $0 

2022 $5,606 $3,434 $0 

2023 $5,606 $3,434 $0 

2024 $5,606 $3,434 $0 

2025 $5,606 $3,434 $0 

2026 $5,606 $3,434 $0 

2027 $5,606 $3,434 $0 

2028 $5,606 $3,434 $0 

2029 $5,606 $3,434 $0 

2030 $5,606 $3,434 $0 

2031 $5,606 $3,434 $0 

2032 $5,606 $3,434 $0 

2033 $5,606 $3,434 $0 

2034 $5,606 $3,434 $0 

2035 $5,606 $3,434 $0 

2036 $5,606 $3,434 $0 

Total $112,128 $68,688 $0 

NPV (2017$) $91,673 $56,157 $0 

Rate 2% 

Annual Total 

Payments 

$(000) 

$9,041 

$9,041 

$9,041 

$9,041 

$9,041 

$9,041 

$9,041 

$9,041 

$9,041 

$9,041 

$9,041 

$9,041 

$9,041 

$9,041 

$9,041 

$9,041 

$9,041 

$9,041 

$9,041 

$9,041 

$180,816 

$147,830 

NOTE: The FPU Payment to JEA and the FPU Payment to the 

Third Party Supplier are different under the proposed standard 

offer contract. 

NOTE: The reimbursement from JEA to FPU for the capacity and 

energy from the Third Party Provider would be at the JEA 

average hourly avoided cost which has been estimated based on 

previous information from JEA. This amount would match the 

FPU Payment to the Third Party Supplier. 

JEA Credit to FPU for Third Party Capacity & Energy 

Annual Energy Annual Capacity Annual Other 

Payments Payments Payments 

Year $(000) $(000) $(000) 

2017 $5,606 $3,434 $0 

2018 $5,606 $3,434 $0 

2019 $5,606 $3,434 $0 

2020 $5,606 $3,434 $0 

2021 $5,606 $3,434 $0 

2022 $5,606 $3,434 $0 

2023 $5,606 $3,434 $0 

2024 $5,606 $3,434 $0 

2025 $5,606 $3,434 $0 

2026 $5,606 $3,434 $0 

2027 $5,606 $3,434 $0 

2028 $5,606 $3,434 $0 

2029 $5,606 $3,434 $0 

2030 $5,606 $3,434 $0 

2031 $5,606 $3,434 $0 

2032 $5,606 $3,434 $0 

2033 $5,606 $3,434 $0 

2034 $5,606 $3,434 $0 

2035 $5,606 $3,434 $0 

2036 $5,606 $3,434 $0 

Total $112,128 $68,688 $0 

NPV (2017$) $91,673 $56,157 $0 

Additional 

Annual Total Capacity & 

Payments Energy 

$(000) Payment ($000) 

$9,041 $0 

$9,041 $0 

$9,041 $0 

$9,041 $0 

$9,041 $0 

$9,041 $0 

$9,041 $0 

$9,041 $0 

$9,041 $0 

$9,041 $0 

$9,041 $0 

$9,041 $0 

$9,041 $0 

$9,041 $0 

$9,041 $0 

$9,041 $0 

$9,041 $0 

$9,041 $0 

$9,041 $0 

$9,041 $0 

$180,816 $0 

$147,830 $0 
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Response for Staff's Third Data Request 

Question SA 

Currently Approved Standard Offer Contract (provider located outside FPU Service Territory) 

Firm Capacity Amount (MW) 20 

Capacity Factor 80% 

Resulting Energy (MWH) 140,160 

I Gulf Full Requirements Supplier 

Capacity Cost ($/KW) $0.00 

Energy Cost ($/KWH) $0.00000 

Environmental Cost ($/KWH) $0.01834 

Fuel Cost ($/KWH) $0.03964 

Transmission Cost ($/KW) $2.94 

Gulf Avoided Cost ($MWH) $0.03100 Estimate 

Payment to Third Party based on current SOC 

Annual Energy Annual Capacity Annual Other 

Payments Payments Payments 

Year $(000) $(000) $(000) 

2017 $S,SS6 $0 $0 

2018 $5,556 $0 $0 

2019 $5,556 $0 $0 

2020 $5,556 $0 $0 

2021 $5,SS6 $0 $0 

2022 $5,556 $0 $0 

2023 $5,556 $0 $0 

2024 $5,556 $0 $0 

2025 $5,556 $0 $0 

2026 $5,556 $0 $0 

2027 $5,556 $0 $0 

2028 $5,556 $0 $0 

2029 $5,556 $0 $0 

2030 $5,556 $0 $0 

2031 $5,556 $0 $0 

2032 $5,556 $0 $0 

2033 $5,556 $0 $0 

2034 $5,556 $0 $0 

2035 $5,556 $0 $0 

2036 $5,556 $0 $0 

Total $111,119 $0 $0 

NPV (2017$) $90,848 $0 $0 

Rate 2% 

Annual Total 

Payments 

$(000) 

$5,556 

$5,556 

$5,556 

$5,556 

$5,556 

$5,556 

$5,556 

$5,556 

$5,556 

$5,556 

$5,556 

$5,556 

$5,556 

$5,556 

$5,556 

$5,556 

$5,556 
$5,556 

$5,556 

$5,556 

$111,119 

$90,848 

NOTE: The FPU Payment to Gulf and the FPU Payment to the 

Third Party Supplier are the same under the existing standard 

offer contract. 

NOTE: The reimbursement from Gulf to FPU for the energy from 

the Third Party Provider would be at the Gulf average hourly avoided 

cost which has been estimated based on previous information from Gulf 

NOTE: There is no capacity impact since the payment for capacity 

from FPU to Gulf is a fixed monthly payment and is not related 

to metered Demand. 

Gulf Credit to FPU for Third Party Capacity & Energy 

Annual Energy Annual Capacity Annual Other 

Payments Payments Payments 

Year $(000) $(000) $(000) 

2017 $4,345 $0 $0 

2018 $4,345 $0 $0 

2019 $4,345 $0 $0 

2020 $4,345 $0 $0 

2021 $4,345 $0 $0 

2022 $4,345 $0 $0 

2023 $4,345 $0 $0 

2024 $4,345 $0 $0 

2025 $4,345 $0 $0 

2026 $4,345 $0 $0 

2027 $4,345 $0 $0 

2028 $4,345 $0 $0 

2029 $4,345 $0 $0 

2030 $4,345 $0 $0 

2031 $4,345 $0 $0 

2032 $4,345 $0 $0 

2033 $4,345 $0 $0 

2034 $4,345 $0 $0 

2035 $4,345 $0 $0 

2036 $4,345 $0 $0 

Total $86,899 $0 $0 

NPV (2017$) $71,046 $0 $0 

Annual Total 

Payments 

$(000) 

$4,345 

$4,345 

$4,345 

$4,345 

$4,345 

$4,345 

$4,345 

$4,345 

$4,345 

$4,345 

$4,345 

$4,345 

$4,345 

$4,345 

$4,345 

$4,345 

$4,345 
$4,345 

$4,345 

$4,345 

$86,899 

$71,046 

Additional 

Capacity & 

Energy 

Payment ($000) 

$1,211 

$1,211 

$1,211 

$1,211 

$1,211 

$1,211 

$1,211 

$1,211 

$1,211 

$1,211 

$1,211 

$1,211 

$1,211 

$1,211 

$1,211 

$1,211 

$1,211 

$1,211 

$1,211 

$1,211 

$24,220 

$19,801 



Proposed Standard Offer Contract (provider located outside FPU Service Territory) 

Firm Capacity Amount (MW) 20 

Capacity Factor 80% 

Resulting Energy (MWH) 140,160 

I Gulf Full Requirements Supplier 

Capacity Cost ($/KW) $0.00 

Energy Cost ($/KWH) $0.00000 

Environmental Cost ($/KWH) $0.01834 

Fuel Cost ($/KWH) $0.03964 

Transmission Cost ($/KW) $2.94 

Gulf Avoided Cost ($MWH) $0.03100 Estimate 

Payment to Third Party based on proposed SOC 

Annual Energy Annual Capacity Annual Other 

Payments Payments Payments 

Year $(000) $(000) $(000) 

2017 $4,345 $0 $0 

2018 $4,345 $0 $0 

2019 $4,345 $0 $0 

2020 $4,345 $0 $0 

2021 $4,345 $0 $0 

2022 $4,345 $0 $0 

2023 $4,345 $0 $0 

2024 $4,345 $0 $0 

2025 $4,345 $0 $0 

2026 $4,345 $0 $0 

2027 $4,345 $0 $0 

2028 $4,345 $0 $0 

2029 $4,345 $0 $0 

2030 $4,345 $0 $0 

2031 $4,345 $0 $0 

2032 $4,345 $0 $0 

2033 $4,345 $0 $0 

2034 $4,345 $0 $0 

2035 $4,345 $0 $0 

2036 $4,345 $0 $0 

Total $86,899 $0 $0 

NPV (2017$) $71,046 $0 $0 

Rate 2% 

Annual Total 

Payments 

$(000) 

$4,345 

$4,345 

$4,345 

$4,345 

$4,345 

$4,345 

$4,345 

$4,345 

$4,345 

$4,345 

$4,345 

$4,345 

$4,345 

$4,345 

$4,345 

$4,345 

$4,345 

$4,345 

$4,345 

$4,345 

$86,899 

$71,046 

NOTE: The FPU Payment to Gulf and the FPU Payment to the 

Third Party Supplier are different under the proposed standard 

offer contract. 

NOTE: The reimbursement from Gulf to FPU for the energy from 

the Third Party Provider would be at the Gulf average hourly avoided 

cost which has been estimated based on previous information from 

Gulf. This amount would match the FPU payment to the Third 

Party Supplier. 

NOTE: There is no capacity impact since the payment for capacity 

from FPU to Gulf is a fixed monthly payment and is not related 

to metered Demand. 

Gulf Credit to FPU for Third Party Capacity & Energy 

Annual Energy Annual Capacity Annual Other 

Payments Payments Payments 

Year $(000) $(000) $(000) 

2017 $4,345 $0 $0 

2018 $4,345 $0 $0 

2019 $4,345 $0 $0 

2020 $4,345 $0 $0 

2021 $4,345 $0 $0 

2022 $4,345 $0 $0 

2023 $4,345 $0 $0 

2024 $4,345 $0 $0 

2025 $4,345 $0 $0 

2026 $4,345 $0 $0 

2027 $4,345 $0 $0 

2028 $4,345 $0 $0 

2029 $4,345 $0 $0 

2030 $4,345 $0 $0 

2031 $4,345 $0 $0 

2032 $4,345 $0 $0 

2033 $4,345 $0 $0 

2034 $4,345 $0 $0 

2035 $4,345 $0 $0 

2036 $4,345 $0 $0 

Total $86,899 $0 $0 

NPV (2017$) $71,046 $0 $0 

Additional 

Annual Total Capacity & 

Payments Energy 

$(000) Payment ($000) 

$4,345 $0 

$4,345 $0 

$4,345 $0 

$4,345 $0 

$4,345 $0 

$4,345 $0 

$4,345 $0 

$4,345 $0 

$4,345 $0 

$4,345 $0 

$4,345 $0 

$4,345 $0 

$4,345 $0 

$4,345 $0 

$4,345 $0 

$4,345 $0 

$4,345 $0 

$4,345 $0 

$4,345 $0 

$4,345 $0 

$86,899 $0 

$71,046 $0 
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Docket #160074-EQ 

Response for Staff's Third Data Request 

Question 6A 

Firm Capacity Amount (MW) 

Capacity Factor 

Resulting Energy (MWH) 

IJEA Full Requirements Supplier 

Capacity Cost ($/KW) 

Energy Cost ($/KWH) 

Environmental Cost ($/KWH) 

Fuel Cost ($/KWH) 

Transmission Cost ($/KW) 

Avoided Transmission Losses 

JEA Avoided Cost ($MWH) 

20 

80% 

140,160 

$14.31 

$0.01100 

$0.00062 

$0.04360 

$1.51 

1.5% 

$0.04000 Estimate 

FPU Payment to Third Party based on proposed SOC 

Annual Energy Annual Capacity Annual Other 

Payments Payments Payments 

Year $(000) $(000) $(000) 

2017 $6,204 $3,487 $0 

2018 $6,204 $3,487 $0 

2019 $6,204 $3,487 $0 

2020 $6,204 $3,487 $0 

2021 $6,204 $3,487 $0 

2022 $6,204 $3,487 $0 

2023 $6,204 $3,487 $0 

2024 $6,204 $3,487 $0 

2025 $6,204 $3,487 $0 

2026 $6,204 $3,487 $0 

2027 $6,204 $3,487 $0 

2028 $6,204 $3,487 $0 

2029 $6,204 $3,487 $0 

2030 $6,204 $3,487 $0 

2031 $6,204 $3,487 $0 

2032 $6,204 $3,487 $0 

2033 $6,204 $3,487 $0 

2034 $6,204 $3,487 $0 

2035 $6,204 $3,487 $0 

2036 $6,204 $3,487 $0 

Total $124,081 $69,734 $0 

NPV (2017$) $101,445 $57,013 $0 

Rate 2% 

Annual Total 

Payments 
$(000) 

$9,691 

$9,691 

$9,691 
$9,691 

$9,691 

$9,691 

$9,691 

$9,691 

$9,691 

$9,691 

$9,691 

$9,691 

$9,691 

$9,691 

$9,691 

$9,691 

$9,691 

$9,691 

$9,691 

$9,691 

$193,815 

$158,457 

Note: Provider is located inside the FPU Service Territory 

NOTE: The FPU Payment to the Third Party provider would be 

based on the full reduction in fuel cost, capacity and line losses 

based on the proposed standard offer contract. 

NOTE: The reduction in the JEA billing to FPU would include the 

capacity, energy, environmental, fuel and line loss components 

due to the fact that the energy and capacity are not metered 

by JEA at the interconnection point. 

Reduction in JEA billing to FPU due to Third Party Capacity & Energy 

Annual Energy Annual Capacity Annual Other Annual Total 

Payments Payments Payments Payments 

Year $(000) $(000) $(000) $(000) 

2017 $7,857 $3,487 $0 $11,344 

2018 $7,857 $3,487 $0 $11,344 

2019 $7,857 $3,487 $0 $11,344 

2020 $7,857 $3,487 $0 $11,344 

2021 $7,857 $3,487 $0 $11,344 

2022 $7,857 $3,487 $0 $11,344 

2023 $7,857 $3,487 $0 $11,344 

2024 $7,857 $3,487 $0 $11,344 

2025 $7,857 $3,487 $0 $11,344 

2026 $7,857 $3,487 $0 $11,344 

2027 $7,857 $3,487 $0 $11,344 

2028 $7,857 $3,487 $0 $11,344 

2029 $7,857 $3,487 $0 $11,344 

2030 $7,857 $3,487 $0 $11,344 

2031 $7,857 $3,487 $0 $11,344 

2032 $7,857 $3,487 $0 $11,344 

2033 $7,857 $3,487 $0 $11,344 

2034 $7,857 $3,487 $0 $11,344 

2035 $7,857 $3,487 $0 $11,344 

2036 $7,857 $3,487 $0 $11,344 

Total $157,150 $69,734 $0 $226,884 

NPV (2017$) $128,481 $57,013 $0 $185,494 

Savings from 

Capacity & 

Energy 

Payment ($000) 

$1,6S3 

$1,653 

$1,653 
$1,653 

$1,653 

$1,653 

$1,653 

$1,653 

$1,653 

$1,653 

$1,653 

$1,653 

$1,653 

$1,653 

$1,653 

$1,653 

$1,653 

$1,653 

$1,653 

$1,653 

$33,069 

$27,036 



Docket #160074-EQ 

Response for Staff's Third Data Request 

Question 6A 

Firm Capacity Amount (MW} 

Capacity Factor 

Resulting Energy (MWH) 

j Gulf Full Requirement Supplier 

Capacity Cost ($/KW) 

Energy Cost ($/KWH) 

Environmental Cost ($/KWH} 

Fuel Cost ($/KWH} 

Transmission Cost ($/KW) 

Avoided Transmission Losses 

Gulf Avoided Cost ($MWH} 

20 

80% 

140,160 

$0.00 

$0.00000 

$0.01834 

$0.03964 

$2.94 

1.5% 

$0.03500 Estimate 

FPU Payment to Third Party based on proposed SOC 

Annual Energy Annual Capacity Annual Other 

Payments Payments Payments 

Year $(000} $(000} $(000} 

2017 $5,641 $0 $0 

2018 $5,641 $0 $0 

2019 $5,641 $0 $0 

2020 $5,641 $0 $0 

2021 $5,641 $0 $0 

2022 $5,641 $0 $0 

2023 $5,641 $0 $0 

2024 $5,641 $0 $0 

2025 $5,641 $0 $0 

2026 $5,641 $0 $0 

2027 $5,641 $0 $0 

2028 $5,641 $0 $0 

2029 $5,641 $0 $0 

2030 $5,641 $0 $0 

2031 $5,641 $0 $0 

2032 $5,641 $0 $0 

2033 $5,641 $0 $0 

2034 $5,641 $0 $0 

2035 $5,641 $0 $0 

2036 $5,641 $0 $0 

Total $112,811 $0 $0 

NPV (2017$) $92,231 $0 $0 

Rate 2% 

Annual Total 

Payments 

$(000} 
$5,641 
$5,641 

$5,641 

$5,641 

$5,641 

$5,641 

$5,641 

$5,641 

$5,641 

$5,641 

$5,641 

$5,641 

$5,641 

$5,641 

$5,641 

$5,641 

$5,641 

$5,641 

$5,641 

$5,641 

$112,811 

$92,231 

Note: Provider is located inside the FPU Service Territory 

NOTE: The FPU Payment to the Third Party provider would be 

based on the full reduction in fuel cost and line losses 

based on the proposed standard offer contract. 

NOTE: The reduction in the Gulf billing to FPU would include the 

environmental, fuel and line loss components 

due to the fact that the energy and capacity are not metered 

by Gulf at the interconnection point. 

NOTE: There is no capacity impact since the payment for capacity 

to FPU from Gulf is a fixed monthly payment and is not related 

to metered Demand. 

Reduction in Gulf billing to FPU due to Third Party Capacity & Energy 

Annual Energy Annual Capacity Annual Other Annual Total 

Payments Payments Payments Payments 

Year $(000} $(000} $(000} $(000} 

2017 $8,250 $0 $0 $8,250 

2018 $8,250 $0 $0 $8,250 

2019 $8,250 $0 $0 $8,250 

2020 $8,250 $0 $0 $8,250 

2021 $8,250 $0 $0 $8,250 

2022 $8,250 $0 $0 $8,250 

2023 $8,250 $0 $0 $8,250 

2024 $8,250 $0 $0 $8,250 

2025 $8,250 $0 $0 $8,250 

2026 $8,250 $0 $0 $8,250 

2027 $8,250 $0 $0 $8,250 

2028 $8,250 $0 $0 $8,250 

2029 $8,250 $0 $0 $8,250 

2030 $8,250 $0 $0 $8,250 

2031 $8,250 $0 $0 $8,250 

2032 $8,250 $0 $0 $8,250 

2033 $8,250 $0 $0 $8,250 

2034 $8,250 $0 $0 $8,250 

2035 $8,250 $0 $0 $8,250 

2036 $8,250 $0 $0 $8,250 

Total $165,005 $0 $0 $165,005 

NPV (2017$) $134,903 $0 $0 $134,903 

Savings from 

Capacity & 

Energy 

Payment ($000) 

$2,610 

$2,610 

$2,610 
$2,610 

$2,610 

$2,610 

$2,610 

$2,610 

$2,610 

$2,610 

$2,610 

$2,610 

$2,610 

$2,610 

$2,610 

$2,610 

$2,610 

$2,610 

$2,610 

$2,610 

$52,194 

$42,672 




