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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 
 
In re:  Fuel and purchase power cost recovery 
clause with generating performance incentive 
factor 

    Docket No: 20170001-EI 
 
    Date: November 16, 2017 

 
UNOPPOSED MOTION BY FLORIDA POWER & LIGHT COMPANY’S FOR LEAVE 
TO FILE RESPONSE TO NEW ISSUE RAISED IN FIPUG’S POST-HEARING BRIEF  

Florida Power & Light Company (“FPL”), pursuant to Rule 28-106.204, Florida 

Administrative Code, requests permission to file a limited response to the Florida Industrial 

Power Users Group’s (“FIPUG”) post-hearing brief.  FIPUG raises a purported jurisdictional 

issue in its brief that had not been previously identified.  FPL seeks to file a response directed 

solely at the new issue, so that it may be afforded due process and the opportunity to be heard 

regarding that issue.  In support of this Motion, FPL states:    

1. On February 20, 2017, this Commission entered an Order Establishing Procedure 

which provided parties an opportunity to identify issues to be litigated, and, if necessary, briefed 

at the conclusion of the hearing in this Docket.  PSC-17-0053-PCO-EI, p. 7.  Additionally, 

during the course of this docket, the Commission Staff held meetings to identify issues to be 

addressed.  Pursuant to the OEP, parties should have identified all issues by the time of the 

prehearing conference, which occurred on October 11, 2017.  FIPUG raised no jurisdictional 

issue at any time before or during the prehearing conference, or at hearing.   

2. For the first time in its post-hearing brief, FIPUG argued that the Commission 

lacks jurisdiction to approve a solar base rate adjustment because there is no legislative authority 

that allows recovery of solar generation through the Fuel Cost Recovery Clause (“Fuel Clause”).  

Had FIPUG timely raised this issue, FPL would have pointed out that it does not seek to recover 

the costs of solar generation through the Fuel Clause; rather it seeks to invoke the Solar Base 

Rate Adjustment (“SoBRA”) mechanism approved by the Commission as part of FPL’s 2016 
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Rate Settlement Agreement.  See Order No. PSC-16-0560-AS-EI issued December 15, 2016.  As 

its name indicates, the SoBRA mechanism provides for cost recovery through base rates. 

3. To the extent FIPUG may introduce this new issue in its post-hearing brief 

because it purports to raise a jurisdictional question, FPL should be allowed to file a response 

directed at this discrete issue.  FPL had no prior notice of FIPUG’s jurisdictional argument, and, 

absent an opportunity to file a response, will be deprived of the opportunity to be heard.  See 

Citizens v. Public Serv. Comm’n, 146 So. 3d 1143, 1154 (Fla. 2014) (“the legislature may 

determine by what process and procedure legal rights may be asserted and determined provided 

that the procedure adopted affords reasonable notice and a fair opportunity to be heard before 

rights are decided.”).   

4. FPL’s response directed to FIPUG’s “jurisdictional” argument is attached as 

Exhibit A to this Motion.   

5. FPL has communicated with counsel for FIPUG regarding this Motion and is 

authorized to represent that FIPUG has no objection to the relief sought.    

WHEREFORE Florida Power & Light Company requests that the Commission grant it 

leave to file the attached response to the new jurisdictional issue raised in FIPUG’s post-hearing 
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brief and deem the response filed as of this date.   

Respectfully submitted, 
 
John T. Butler 
Assistant General Counsel – Regulatory   
William P. Cox 
Senior Attorney  
Maria J. Moncada 
Senior Attorney 
Florida Power & Light Company 
700 Universe Boulevard 
Juno Beach, FL 33408 
Telephone: (561) 304-5795 
Facsimile:  (561) 691-7135 
Email: maria.moncada@fpl.com 
 
By:   s/ Maria J. Moncada     
 Maria J. Moncada 
 Florida Bar No. 0773301   
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CERTIFICATE OF SERVICE 
Docket No. 20170001-EI 

 
I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished 

by electronic service on this  16th  day of November 2017 to the following: 

Suzanne Brownless, Esq. 
Danijela Janjic, Esq. 
Division of Legal Services 
Florida Public Service Commission 
2540 Shumard Oak Blvd. 
Tallahassee, Florida 32399-0850 
sbrownle@psc.state.fl.us 
djanjic@psc.state.fl.us 
 

Andrew Maurey 
Michael Barrett 
Division of Accounting and Finance 
Florida Public Service Commission 
2540 Shumard Oak Blvd. 
Tallahassee, Florida 32399-0850 
amaurey@psc.state.fl.us 
mbarrett@psc.state.fl.us 
 

Beth Keating, Esq. 
Gunster Law Firm 
Attorneys for Florida Public Utilities Corp. 
215 South Monroe St., Suite 601 
Tallahassee, Florida 32301-1804 
bkeating@gunster.com 
 

Dianne M. Triplett, Esq. 
Attorneys for Duke Energy Florida 
299 First Avenue North 
St. Petersburg, Florida 33701 
dianne.triplett@duke-energy.com 
 

James D. Beasley, Esq. 
J. Jeffrey Wahlen, Esq. 
Ausley & McMullen 
Attorneys for Tampa Electric Company 
P.O. Box 391 
Tallahassee, Florida 32302 
jbeasley@ausley.com 
jwahlen@ausley.com 
 
 

Russell A. Badders, Esq. 
Steven R. Griffin, Esq. 
Beggs & Lane 
Attorneys for Gulf Power Company 
P.O. Box 12950 
Pensacola, Florida 32591-2950 
rab@beggslane.com 
srg@beggslane.com 
 

Robert Scheffel Wright, Esq. 
John T. LaVia, III, Esq. 
Gardner, Bist, Wiener, et al 
Attorneys for Florida Retail Federation 
1300 Thomaswood Drive 
Tallahassee, Florida 32308 
schef@gbwlegal.com 
jlavia@gbwlegal.com 
 

James W. Brew, Esq.  
Laura A. Wynn, Esq. 
Attorneys for PCS Phosphate - White Springs 
Stone Mattheis Xenopoulos & Brew, PC 
1025 Thomas Jefferson Street, NW 
Eighth Floor, West Tower 
Washington, DC 20007-5201 
jbrew@smxblaw.com 
laura.wynn@smxblaw.com 
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Jeffrey A. Stone 
Rhonda J. Alexander 
Gulf Power Company 
One Energy Place 
Pensacola, Florida 32520 
jastone@southernco.com 
rjalexad@southernco.com 
 

Mike Cassel 
Director/Regulatory and Governmental Affairs 
Florida Public Utilities Company 
911 South 8th Street 
Fernandina Beach, Florida 32034 
mcassel@fpuc.com 
 

Matthew R. Bernier, Esq. 
Duke Energy Florida 
106 East College Avenue, Suite 800 
Tallahassee, Florida 32301 
matthew.bernier@duke-energy.com 
 

Paula K. Brown, Manager 
Tampa Electric Company 
Regulatory Coordinator 
Post Office Box 111 
Tampa, Florida 33601-0111 
regdept@tecoenergy.com 

 
J. R. Kelly, Esq. 
Patricia Christensen, Esq. 
Charles Rehwinkel, Esq. 
Office of Public Counsel   
c/o The Florida Legislature 
111 West Madison Street, Room 812 
Tallahassee, Florida 32399 
kelly.jr@leg.state.fl.us 
christensen.patty@leg.state.fl.us 
rehwinkel.charles@leg.state.fl.us 
 
 

 
Jon C. Moyle, Esq. 
Moyle Law Firm, P.A. 
Attorneys for Florida Industrial Power  
   Users Group 
118 N. Gadsden St.  
Tallahassee, Florida 32301  
jmoyle@moylelaw.com 
 

 
 
 

  s/ Maria J. Moncada     
       Maria J. Moncada 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 
 
In re:  Fuel and purchase power cost recovery 
clause with generating performance incentive 
factor 

    Docket No: 20170001-EI 
 
    Date: November 16, 2017 

 
FLORIDA POWER & LIGHT COMPANY’S RESPONSE 

TO UNIDENTIFIED ISSUE RAISED IN FIPUG’S POST-HEARING BRIEF  

Florida Power & Light Company (“FPL”) hereby files this response which addresses a 

previously unidentified issue raised by the Florida Industrial Power Users Group’s (“FIPUG”) 

for the first time in its post-hearing brief.  FIPUG contends that the Florida Public Service 

Commission (“Commission”) lacks jurisdiction to approve FPL’s solar base rate adjustments 

because FPL seeks “to recover nearly $1 billion of capital costs for solar energy projects through 

the fuel clause.”  FIPUG Br. at 1 (emphasis added).  The premise to FIPUG’s argument is flat 

out wrong.  As the name plainly indicates, solar base rate adjustments are recovered through 

base rates.  No adjustment will be made to the fuel factor.  Even the acronym used for FPL’s cost 

recovery mechanism belies FIPUG’s misguided argument: FPL is seeking approval for a  

“SoBRA” (Solar Base Rate Adjustment), not a “SoFA” (Solar Fuel Adjustment).  No 

jurisdictional issue exists.   

Background 

By Order No. PSC-16-0560-AS-EI, dated December 15, 2016 and pursuant to its 

authority under the provisions of Chapter 366, Florida Statutes, the Commission approved the 

Stipulation and Settlement for FPL’s 2016 rate case (the “Rate Settlement Agreement” or 

“RSA”).  Paragraph 10 of the Rate Settlement Agreement authorizes FPL to recover the costs for 

constructing up to 300 megawatts (“MW”) of solar generation annually from January 1, 2017 

through December 31, 2020 (1,200 MW total).  RSA ¶ 10(a).  Specifically, the Rate Settlement 

Agreement includes a SoBRA mechanism by which FPL may recover the annualized revenue 
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requirements of cost-effective, reasonably priced solar generation through a base rate adjustment 

upon each project’s commercial operation date.  RSA ¶¶ 10(a), (c).   

The Rate Settlement Agreement also provides that, if the proposed solar generation is not 

subject to the Power Plant Siting Act, FPL will petition for approval of the SoBRA in the Fuel 

and Purchased Power Cost Recovery Clause docket (“Fuel Docket”).  RSA ¶ 10(c).  All Fuel 

Docket deadlines and schedules apply, but the Commission may set FPL’s request for approval 

of the SoBRA for a separate hearing.  RSA ¶ 10(c).   

As required by the Rate Settlement Agreement, FPL filed its Petition (“SoBRA Petition”) 

and related materials for approval of 298 MW of solar generation that will be placed in service 

by January 1, 2018 (“2017 Project”) and 298 MW that will be placed in service by March 1, 

2018 (“2018 Project”).  Also as required by the Rate Settlement Agreement, the Commission 

included a set of issues addressing the SoBRA Petition (Issues 2J through 2P) (“SoBRA Issues”) 

as part of the regularly scheduled Fuel Docket hearing, which occurred on October 25, 2017.   

Only FIPUG disputed the SoBRA Issues.  On November 13, 2017, FPL and FIPUG filed 

post-hearing briefs.  FIPUG’s post-hearing brief included the contention that the Commission 

lacks authority to approve the SoBRAs because there is no legislative authority that allows 

recovery of solar generation through the Fuel Clause.  FIPUG did not raise this issue by the time 

of the prehearing conference or at any other time before including it in its brief, and FPL could 

not have reasonably anticipated it because, as described in greater detail below, FPL does not 

seek fuel clause recovery for the Projects.1     

                                            
1 The fuel savings will flow to customers through the fuel clause and was reflected in the 2018 
fuel factor approved by the Commission.   
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The Pertinent Orders and Testimony Clearly State 
that the Solar Project Costs Will Be Recovered Through Base Rates 

FIPUG misrepresents the issues to be resolved by the Commission as being “related to 

FPL’s efforts to recover nearly $1 billion of capital costs for solar energy projects through the 

fuel clause.”  FIPUG Br. 1.  FIPUG doesn’t just miss the mark; it can’t even see the target.  By 

definition, a SoBRA adjusts base rates, not the fuel factor.  FIPUG’s mischaracterization is 

rooted not in a mistaken interpretation but in an abject failure (or refusal) to read the Rate 

Settlement Agreement, the Commission’s Prehearing Order, or FPL’s testimony.     

The Rate Settlement Agreement is unambiguous.  It expressly states in multiple places 

that the revenue requirements for the solar facilities will be recovered through the base portion of 

customer bills:   

· “For each solar project that is approved by the Commission for cost 
recovery pursuant to the process described in this Paragraph, FPL’s base 
rates will be increased by the incremental annualized base revenue 
requirement (as defined in Paragraph 10(e)) for the first 12 months of 
operation (the “Annualized Base Revenue Requirement”), but in no event 
before the facility is in service. Each such base rate adjustment will be 
referred to as a Solar Base Rate Adjustment (“SoBRA”) . . . .” RSA 
¶ 10(a).   

· “[T]he issues for determination are limited to the cost effectiveness of 
each such project (i.e., will the project lower the  projected system 
cumulative present value revenue requirement “CPVRR” as compared to 
such CPVRR without the solar project) and the amount of revenue 
requirements and appropriate percentage increase in base rates needed to 
collect the estimated revenue requirements.”  RSA ¶ 10(c).   

· “For each solar project approved pursuant to this Agreement, the base 
rate increase shall be based upon FPL’s billing determinants for the first 
12 months following such project’s commercial in-service date . . . .” 
RSA ¶ 10(c).     

· “Each SoBRA is to be reflected on FPL’s customer bills by increasing 
base charges and base non-clause recoverable credits and 
commercial/industrial demand reduction rider credits by an equal 
percentage contemporaneously. . . . FPL will begin applying the 
incremental base rate charges and base credits for each SoBRA to meter 
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readings made on and after the commercial in-service date of that solar 
generation site.”  RSA ¶ 10(e).   

(emphases added).  Indeed, a cursory review of the Rate Settlement Agreement makes clear that 

the SoBRA mechanism functions in much the same way as FPL’s generation base rate 

adjustment (“GBRA”) mechanism, an element of FPL’s 2013 base rate settlement agreement to 

which FIPUG was a signatory.  FIPUG fails to explain why the Commission suddenly lacks 

authority to approve a mechanism that FIPUG agreed it could implement – and was implemented 

– three times between 2013 and 2016.  See Order Nos.  PSC-12-0664-FOF-EI (Cape Canaveral 

GBRA); PSC-13-0665-FOF-EI (Riviera Beach GBRA); PSC-15-0586-FOF-EI (Port Everglades 

GBRA). 

Likewise, the issues identified in the Commission’s Prehearing Order make clear that 

cost recovery, if approved, will occur through base rates: 

ISSUE 2L: What is the appropriate base rate percentage increase for 
the 2017 SoBRA projects to be effective when all 2017 
projects are in service, currently projected to be January 1, 
2018? 

ISSUE 2O: What is the appropriate base rate percentage increase for 
the 2018 SoBRA projects to be effective when all 2018 
projects are in service, currently projected to be March 1, 
2018? 

ISSUE 2P: Should the Commission approve revised tariffs for FPL 
reflecting the base rate percentage increases for the 2017 
and 2018 SoBRA projects determined to be appropriate in 
this proceeding? 

See Order No. PSC-2017-0399-PHO-EI (Prehearing Order) (emphases added).   
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FPL’s testimony further confirms it seeks to recover the Projects’ revenue requirements2 

through base rates, not a clause.  FPL witness Tiffany Cohen presented the SoBRA factor and 

states that “[a]pplication of the SoBRA factors to the Company’s January 1, 2018 and March 1, 

2018 base rates will provide the Company with sufficient revenue to recover the costs associated 

with the construction and operation of the 2017 and 2018 Projects.”  Tr. 183.  Witness Cohen 

provided exhibits that summarize the base rates proposed to become effective for meter readings 

made on and after January 1 and March 1.  Exs. 49-50.        

Nowhere does the Rate Settlement Agreement, the Prehearing Order or FPL’s testimony 

contemplate that the revenue requirements associated with the Projects will result in an increase 

– or impact of any kind – to FPL’s fuel factor.  In fact, the fuel factors to be implemented 

January 1 and March 1 already were stipulated and approved and will not change as a result of 

the SoBRAs.  Tr. 390-91.  In short, FPL does not seek to recover the capital costs for the Projects 

through the Fuel Clause.   

Use of the Fuel Docket for FPL’s 
SoBRA Petition is Based on Administrative Efficiency 

The Rate Settlement Agreement provides that, like the GBRA mechanism that preceded 

it, SoBRA filings will be made in the Fuel Docket.  Using the Fuel Docket facilitates 

administrative and procedural efficiency but has no substantive import.     

The Fuel Docket is an annual proceeding with a relatively predictable schedule.  Thus, 

the Fuel Docket provides a level of certainty as to when parties can expect the SoBRA filing to 

be made.  Moreover, the filing is made in a proceeding in which many intervenors who are 

traditionally interested in FPL’s rates routinely participate.  Indeed, FIPUG is an annual 

                                            
2 FPL witness Liz Fuentes testified that the revenue requirement for the Projects includes the 
capital costs and operating costs associated with each Project.  Tr. 177.   
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participant.  For that reason, FIPUG was aware that FPL’s GBRA filings were made in the Fuel 

Docket, even though the costs for those plants were recovered through base rates.  Finally, filing 

the request for SoBRA approval in the Fuel Docket streamlines the synchronization of the base 

rate increase and the reduction in fuel costs resulting from the Projects’ commercial operation.   

Use of the Fuel Docket does not change the nature of the cost recovery mechanism, 

however.  Irrespective of the docket in which the SoBRA Petition is filed, the fuel factor is not 

used to recover the revenue requirements associated with the solar generation.   

No Jurisdictional Question Exists 

The extent of the PSC’s jurisdiction to allow cost recovery through the clause is 

immaterial and irrelevant to a decision on FPL’s SoBRA Petition because FPL does not seek fuel 

clause recovery of the revenue requirements associated with the 2017 and 2018 Projects.  If 

approved, the costs of constructing and operating the Projects will be recovered through base 

rates.  The Florida Supreme Court has confirmed the Commission’s authority to approve a 

mechanism that allows base rate adjustments in years beyond the test year.  See Citizens v. 

Public Serv. Comm’n, 146 So. 3d 1143, 1157 n.7 (Fla. 2014) (affirming Commission’s approval 

of base rate settlement agreement that included the GBRA mechanism, and noting that the Court 

“long ago recognized that rates are fixed for  the future  and that it is appropriate for [the 

Commission] to  recognize factors which affect future rates and to grant prospective rate 

increases based on these factors.”).     

WHEREFORE, Florida Power & Light Company requests that the Commission 

(i) reject FIPUG’s purported jurisdictional argument and (ii) authorize FPL to implement the 
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solar base rate adjustments when the 2017 and 2018 Projects enter commercial operation. 

Respectfully submitted, 
 
John T. Butler 
Assistant General Counsel – Regulatory   
William P. Cox 
Senior Attorney  
Maria J. Moncada 
Senior Attorney 
Florida Power & Light Company 
700 Universe Boulevard 
Juno Beach, FL 33408 
Telephone: (561) 304-5795 
Facsimile:  (561) 691-7135 
Email: maria.moncada@fpl.com 
 
By:   s/ Maria J. Moncada     
 Maria J. Moncada 
 Florida Bar No. 0773301   
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CERTIFICATE OF SERVICE 
Docket No. 20170001-EI 

 
I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished 

by electronic service on this  16th  day of November 2017 to the following: 

Suzanne Brownless, Esq. 
Danijela Janjic, Esq. 
Division of Legal Services 
Florida Public Service Commission 
2540 Shumard Oak Blvd. 
Tallahassee, Florida 32399-0850 
sbrownle@psc.state.fl.us 
djanjic@psc.state.fl.us 
 

Andrew Maurey 
Michael Barrett 
Division of Accounting and Finance 
Florida Public Service Commission 
2540 Shumard Oak Blvd. 
Tallahassee, Florida 32399-0850 
amaurey@psc.state.fl.us 
mbarrett@psc.state.fl.us 
 

Beth Keating, Esq. 
Gunster Law Firm 
Attorneys for Florida Public Utilities Corp. 
215 South Monroe St., Suite 601 
Tallahassee, Florida 32301-1804 
bkeating@gunster.com 
 

Dianne M. Triplett, Esq. 
Attorneys for Duke Energy Florida 
299 First Avenue North 
St. Petersburg, Florida 33701 
dianne.triplett@duke-energy.com 
 

James D. Beasley, Esq. 
J. Jeffrey Wahlen, Esq. 
Ausley & McMullen 
Attorneys for Tampa Electric Company 
P.O. Box 391 
Tallahassee, Florida 32302 
jbeasley@ausley.com 
jwahlen@ausley.com 
 
 

Russell A. Badders, Esq. 
Steven R. Griffin, Esq. 
Beggs & Lane 
Attorneys for Gulf Power Company 
P.O. Box 12950 
Pensacola, Florida 32591-2950 
rab@beggslane.com 
srg@beggslane.com 
 

Robert Scheffel Wright, Esq. 
John T. LaVia, III, Esq. 
Gardner, Bist, Wiener, et al 
Attorneys for Florida Retail Federation 
1300 Thomaswood Drive 
Tallahassee, Florida 32308 
schef@gbwlegal.com 
jlavia@gbwlegal.com 
 

James W. Brew, Esq.  
Laura A. Wynn, Esq. 
Attorneys for PCS Phosphate - White Springs 
Stone Mattheis Xenopoulos & Brew, PC 
1025 Thomas Jefferson Street, NW 
Eighth Floor, West Tower 
Washington, DC 20007-5201 
jbrew@smxblaw.com 
laura.wynn@smxblaw.com 
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Jeffrey A. Stone 
Rhonda J. Alexander 
Gulf Power Company 
One Energy Place 
Pensacola, Florida 32520 
jastone@southernco.com 
rjalexad@southernco.com 
 

Mike Cassel 
Director/Regulatory and Governmental Affairs 
Florida Public Utilities Company 
911 South 8th Street 
Fernandina Beach, Florida 32034 
mcassel@fpuc.com 
 

Matthew R. Bernier, Esq. 
Duke Energy Florida 
106 East College Avenue, Suite 800 
Tallahassee, Florida 32301 
matthew.bernier@duke-energy.com 
 

Paula K. Brown, Manager 
Tampa Electric Company 
Regulatory Coordinator 
Post Office Box 111 
Tampa, Florida 33601-0111 
regdept@tecoenergy.com 

 
J. R. Kelly, Esq. 
Patricia Christensen, Esq. 
Charles Rehwinkel, Esq. 
Office of Public Counsel   
c/o The Florida Legislature 
111 West Madison Street, Room 812 
Tallahassee, Florida 32399 
kelly.jr@leg.state.fl.us 
christensen.patty@leg.state.fl.us 
rehwinkel.charles@leg.state.fl.us 
 
 

 
Jon C. Moyle, Esq. 
Moyle Law Firm, P.A. 
Attorneys for Florida Industrial Power  
   Users Group 
118 N. Gadsden St.  
Tallahassee, Florida 32301  
jmoyle@moylelaw.com 
 

 
 
 

  s/ Maria J. Moncada     
       Maria J. Moncada 
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