DOCKET NO. 20170274-EQ

FILED 12/29/2017

DOCUMENT NO. 10965-2017
, -[5 DUKE FPSC - COMMISSION CLERK

T “ ENERGY.
FLORIDA

Dianne M. Triplett

Deputy General Counsel

December 29, 2017

VIA ELECTRONIC FILING

Ms. Carlotta Stauffer, Commission Clerk
Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, Florida 32399-0850

Re:  Duke Energy Florida, LLC’s Petition for Approval to Terminate Qualifying
Facility Power Purchase Agreement
Docket No.

Dear Ms. Stauffer:

Please find enclosed for filing on behalf of Duke Energy Florida, LLC, documents to
open a new docket. The filing includes the following:

e Duke Energy Florida, LLC’s Petition for Approval to Terminate
Qualifying Facility Power Purchase Agreement;

e Direct Testimony of Benjamin M.H. Borsch and Exhibit Nos.
(BMHB-1), (BMHB-2),and  (BMHB-3) ; and

e Direct Testimony of Christopher A. Menendez and Exhibit No.
__ (CAM-1).

Thank you for your assistance in this matter. Please feel free to call me at (727) 820-4692
should you have any questions concerning this filing.

Respectfully,
/s/ Dianne M. Triplett
Dianne M. Triplett

DMT/ck
Attachments

299 First Avenue N (33701) = Post Office Box 14042 (33733) = St. Petersburg, Florida
Phone: 727.820.4692 - Fax: 727.820.5041 = Email: dianne.triplett@duke-energy.com



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Duke Energy Florida, LLC’s Petition for Docket No.
Approval to Terminate Qualifying Facility Power

DUKE ENERGY FLORIDA, LLC’S PETITION FOR APPROVAL
TO TERMINATE QUALIEYING FACILITY POWER PURCHASE AGREEMENT

Duke Energy Florida, LLC (“DEF”) hereby petitions the Florida Public Service
Commission (“FPSC” or the “Commission”) for approval of a Termination Agreement (the
“Termination Agreement”) between DEF and Florida Power Development, LLC (“FPD”),
pursuant to which DEF and FPD propose to terminate a power purchase agreement (the “FPD
QF PPA”) that is no longer cost-effective for DEF customers. The Termination Agreement is
projected to save customers between $78.8 - $113.3 million (nominal) over the FPD QF PPA

term (May 2034).

Consummation of the Termination Agreement, and attainment of the resulting benefits
for DEF customers, is contingent on the FPSC’s determination that entering into the Termination
Agreement is prudent and on FPSC approval to: (a) establish a regulatory asset for the FPD
Termination Payment and (b) recover the FPD Termination Payment through the Fuel Clause by
amortizing the FPD regulatory asset through the expiration of the FPD QF PPA term (May 2034)
and (c) earn a return, at DEF’s Retail Weighted Average Cost of Capital (“WACC”) on the
unrecovered FPD regulatory asset balance through the Fuel Clause.

DEF further requests that the Commission consider this matter and issue an order on this

Petition by April 1, 2018, in order to realize the projected customer savings and comply with the



Backstop Date (June 1, 2018) contained in the Termination Agreement. In support of this
Petition, DEF states:

1. DEF is a Florida limited liability company with headquarters at 299 1st Avenue
North, St. Petersburg, Florida 33701. DEF is an investor-owned utility operating under the
jurisdiction of this Commission pursuant to the provisions of Chapter 366, Florida Statutes, and
is a wholly-owned subsidiary of Duke Energy Corporation. DEF provides generation,
transmission, and distribution service to approximately 1.8 million retail customers in Florida.

2. Any pleading, motion, notice, order, or other document required to be served

upon DEF or filed by any party to this proceeding should be served upon the following

individuals:
Dianne M. Triplett Matthew R. Bernier
Dianne. Triplett@duke-energy.com Matt.Bernier@duke-energy.com
Duke Energy Florida, LLC Duke Energy Florida, LLC
299 1st Avenue North 106 E. College Avenue, Ste. 800
St. Petersburg, FL 33701 Tallahassee, FL 32301
(727) 820-4692 / (727) 820-5519 (fax) (850) 521-1428 / (850) 521-1437 (fax)

3. This Petition is being filed consistent with Rule 28-106.201, Florida
Administrative Code. The agency affected is the Florida Public Service Commission, located at
2540 Shumard Oak Boulevard, Tallahassee, Florida 32399. This case does not involve reversal
or modification of an agency decision or an agency’s proposed action. Therefore, subparagraph
(c) and portions of subparagraphs (b), (e), (f), and (g) of subsection (2) of that rule are not
applicable to this Petition. In compliance with subparagraph (d), DEF states that it is not known
at this time which, if any, of the issues of material fact set forth in the body of this Petition may

be disputed by any others who may plan to participate in this proceeding.



Existing FPD Facility and PPA

4, The FPD Facility is an approximately 60 megawatt biomass-fired, qualifying co-
generation facility located in Brooksville, Florida. The FPD Biomass Facility is deemed a
Qualifying Facility (“QF”) under the Public Utility Regulatory Policy Act of 1978. The FPD
Biomass Facility came online in May 2014, at which time DEF began purchasing energy and
capacity from the FPD Facility pursuant to the FPD QF PPA.

5. The FPD Facility is owned by Florida Power Development, LLC, an affiliate of
JPMorgan. FPD sells the energy produced by the Facility to DEF.

6. DEF’s payments to FPD for the purchase of electricity are made pursuant to a
PPA, which the parties originally executed on July 10, 2009; the FPSC approved the PPA in
2009, in Docket Number 20090372-EQ, Order Number PSC-2009-0852-PAA-EQ, pursuant to
Rule 25-17.0832, F.A.C. The FPD Facility began producing electricity for sale to DEF in May
2014. Pursuant to the FPD QF PPA, DEF is obligated to purchase energy and capacity from the
FPD Facility until its expiration in May 2034.

7. At the time the FPD QF PPA was approved, it was cost-effective and did not
exceed DEF’s then-current avoided costs. Since that time, however, DEF’s avoided costs have
decreased. As a consequence of this decrease, DEF’s payments under the FPD QF PPA now
exceed DEF’s current avoided costs.

The Termination Agreement

8. Under the Termination Agreement, a copy of which is attached to Mr. Benjamin
Borsch’s testimony, filed with this Petition, DEF would pay a total of $105 million to FPD in
exchange for FPD’s agreement to terminate its Qualifying Facility status, permanently shut down

the FPD Facility and terminate any interconnection agreements for the FPD Facility by



December 31, 2018. FPD will be required to terminate its Qualifying Facility status with the
FERC.

0. As part of the Termination Agreement, DEF will not assume either ownership of
the FPD Facility or responsibility for any existing contracts pertaining to the FPD Facility.

10. Consummation of the Termination Agreement, and attainment of the resulting
benefits for DEF customers, is contingent on the FPSC’s determination that entering into the
Termination Agreement is prudent and on FPSC’s approval to: (a) establish a regulatory asset for
the FPD Termination Payment; (b) recover the FPD Termination Payment through the Fuel
Clause by amortizing the FPD regulatory asset through the expiration of the FPD QF PPA term
(May 2034); and (c) earn a return, at DEF’s Retail Weighted Average Cost of Capital (“WACC”)
on the unrecovered FPD regulatory asset balance through the Fuel Clause.

Benefits of the FPD Termination Agreement

11. The termination of the FPD QF PPA is projected to save customers between $78.8
- $113.3 million ($38.0 - $58.7 million CPVRR). As described in the testimony of DEF witness
Benjamin Borsch, DEF calculated these projected savings by performing an economic analysis
of customer revenue requirements under the current PPA structure compared to the proposed
Termination Agreement.

12. DEF analyzed the economic benefits of the Termination Agreement under two
alternate base case scenarios, supported by FPD’s recent performance, in which DEF analyzed
customer benefits using two different but realistic forecasts of future energy (MWh) output from
the Facility. Under each of these base case scenarios, the Termination Agreement is expected to

save customers between $78.8 - $113.3 million.



13. The Termination Agreement is also expected to yield environmental benefits.
The Florida Department of Environmental Protection (“FDEP”) regulatory classification for the
FPD facility includes a Title V major source of air pollution in accordance with Chapter 62-213,
F.A.C. DEF anticipates that the retirement of the FPD Facility will reduce DEF’s average annual
CO, emissions of its total resource portfolio by approximately 136 - 153 thousand tons per year
and 2.3 — 2.6 million tons cumulatively over the remaining FPD QF PPA term or termination
period, (May 2018 — May 2034).

Proposed Regulatory Accounting Treatment for the Termination Agreement

14. DEF proposes to treat the investment required to effectuate the Termination
Agreement as a regulatory asset that would be amortized over the remaining term of the FPD QF
PPA (approximately sixteen years) with a return on the unamortized balance of the regulatory
asset at DEF’s retail WACC. As described in the testimony of DEF witness Christopher
Menendez, DEF proposes to recover the retail costs associated with the Termination Agreement
through DEF’s Fuel Adjustment Clause, including both the return on investment and the
amortization expense.

Investment Resulting from FPD Transaction

15.  Asreflected in DEF Exhibit BMHB-3, co-sponsored by DEF witness Christopher
Menendez, DEF proposes to recover the regulatory asset through DEF’s Fuel Adjustment Clause
over the remaining PPA period (approximately sixteen years) in an amount of approximately $7
million per year.

16.  As explained by DEF witness Christopher Menendez, DEF proposes to establish a
regulatory asset for the Termination Payment. DEF also proposes to amortize the regulatory

asset over the remaining FPD contract term through May 2034 and to earn a return, using DEF’s



Retail WACC, on the unamortized balance. DEF seeks to recover these costs, both the
amortization and return, through DEF’s Fuel Adjustment Clause. The projected customer
savings fully account for DEF’s WACC. This proposed treatment is consistent with Commission
precedent in similar transactions. See, e.qg. Order Number PSC-2015-0401-AS-El, issued in
Docket Number 20150075-El; and Order Number PSC-2016-0506-FOF-EI, issued November 2,
2016, in Docket Number 20160154-El.

17. This methodology is consistent with Order No. PSC-2012-0425-PAA-EU, in
which the Commission approved a stipulation and settlement agreement entered into by Florida’s
various investor-owned utilities, the Office of Public Counsel, and the Florida Industrial Power
Users Group to specify the methodology for calculating the WACC applicable to clause-
recoverable investments. Through that order, the Commission provided for DEF to earn its
current, approved WACC on clause-recoverable investments.

Expedited Treatment

18. Because DEF has ongoing payment obligations under the existing FPD QF PPA,
any delays in consummating the Termination Agreement will result in diminished customer
savings. In addition, the Termination Agreement has a requirement that the transaction be closed
no later than June 1, 2018, which was a negotiated condition important to FPD. The range of
approximately $78.8 - $113.3 million (nominal) in customer savings projected to result from the
Termination Agreement are premised on closing May 2018, which would necessitate a final
order from the Commission by April 1, 2018, to allow time for the issuance of the consummation
order and appeal period to run. Accordingly, DEF requests expedited consideration of this
Petition. Finalization of the Termination Agreement is contingent upon a final, non-appealable

Commission order approving the requests set forth in this Petition and the accompanying



testimony. To facilitate and support the Commission’s processing of this Petition, DEF will
expedite responses to any data requests or discovery propounded by Commission Staff or other
parties to the proceeding.

WHEREFORE, DEF requests that the Commission enter an order approving the
proposed Termination Agreement between DEF and FPD, with no changes, as prudent and
specifically authorizing DEF to: (a) establish a regulatory asset for the FPD Termination
Payment; (b) recover the FPD Termination Payment through the Fuel Clause by amortizing the
FPD regulatory asset through the expiration of the FPD QF PPA term (May 2034); and (c) earn a
return, at DEF’s Retail Weighted Average Cost of Capital (“WACC”) on the unrecovered FPD
regulatory asset balance through the Fuel Clause; and

DEF requests that the Commission consider this Petition and issue an order by April 1,
2018, so that the parties may move expeditiously and realize the projected customer savings
described in this Petition.

Respectfully submitted,

s/Dianne M. Triplett

DIANNE M. TRIPLETT

Deputy General Counsel

Duke Energy Florida, LLC

299 First Avenue North

St. Petersburg, FL 33701

T: 727.820.4692

F: 727.820.5041

E: Dianne.Triplett@Duke-Energy.com

MATTHEW R. BERNIER

Associate General Counsel

Duke Energy Florida, LLC

106 E. College Avenue, Suite 800
Tallahassee, FL 32301

T: 850.521.1428

F. 727.820.5041

E: Matthew.Bernier@Duke-Energy.com
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IN RE: DUKE ENERGY FLORIDA, LLC’S PETITION FOR APPROVAL
TO TERMINATE QUALIFYING FACILITY POWER
PURCHASE AGREEMENT

FPSC DOCKET NO.

DIRECT TESTIMONY OF BENJAMIN M. H. BORSCH

DECEMBER 29, 2017

Please state your name and business address.
My name is Benjamin M. H. Borsch. My business address is Duke Energy Florida,

LLC, 299 1st Avenue North, St. Petersburg, Florida 33701.

By whom are you employed and what is your position?
I am employed by Duke Energy Florida, LLC (“DEF” or the “Company”) as the

Director, IRP & Analytics.

Please describe your duties and responsibilities in that position.

I am responsible for resource planning for DEF. | am responsible for directing the
resource planning process in an integrated approach in order to find the most cost-
effective alternatives to meet the Company’s obligation to serve its customers in
Florida. | oversee the completion of the Company’s Ten-Year Site Plan filed each

April.

Please describe your educational background and professional experience.
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I received a Bachelor’s of Science and Engineering degree in Chemical Engineering
from Princeton University in 1984. 1 joined Progress Energy in 2008 supporting the
project management and construction department in the development of power plant
projects. In 2009, | became Manager of Generation Resource Planning for Progress
Energy Florida, and following the 2012 merger with DEF, | accepted my current
position. Prior to joining Progress Energy, | was employed for more than five years
by Calpine Corporation where | was Manager (later Director) of Environmental
Health and Safety for Calpine’s Southeastern Region. In this capacity, | supported
development and operations and oversaw permitting and compliance for several gas-
fired power plant projects in nine states. | was also employed for more than eight
years as an environmental consultant with projects including development,
permitting, and compliance of power plants and transmission facilities. | am a

professional engineer licensed in Florida and North Carolina.

What is the purpose of your testimony?

My testimony is provided to support DEF’s request for approval of a Termination
Agreement (the “Termination Agreement”) between DEF and Florida Power
Development, LLC (“FPD”), pursuant to which DEF and FPD propose to terminate a
power purchase agreement (the “FPD PPA”) that is no longer cost-effective for DEF
customers. My testimony includes an overview of the FPD PPA and provides an
explanation of the Termination Agreement. My testimony will also explain why the
proposed Termination Agreement is cost-effective and why DEF does not need the

capacity or energy generated by the FPD Facility.
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Q.

A

Are you presenting exhibits in this proceeding?
Yes. They consist of the following exhibits:
Exhibit No. _ (BMHB-1) Existing Qualifying Facility Power Purchase
Agreement (“FPD QF PPA”);
Exhibit No. __ (BMHB-2) Termination Agreement; and
Exhibit No. ___ (BMHB-3) Projected Customer Savings Calculation.

These exhibits are true and accurate.

What is the status of the FPD QF PPA and what are its terms?

The FPD QF PPA was originally executed on July 10, 2009 between DEF and Florida
Biomass Energy, LLC d/b/a FBenergy, and provides for the purchase of electricity
from an approximately 60 megawatt (“MW”) biomass facility. The FPSC approved
the FPD QF PPA in 2009, in Docket Number 20090372-EQ, Order Number PSC-
2009-0852-PAA-EQ, pursuant to Rule 25-17.0832, F.A.C. FBenergy assigned its
rights and obligations under the contract to FPD, an affiliate of JP Morgan on August
1, 2011. FPD converted a coal-fired plant in Brooksville to a biomass-fired facility to
meet the obligations under the QF contract. Pursuant to the FPD QF PPA, DEF is
obligated to purchase energy and capacity from the FPD Facility until the expiration
of the PPA in May 2034. A complete copy of the FPD QF PPA is attached to my

testimony as Exhibit No. __ (BMHB-1).

Please describe the FPD Facility.
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The FPD Facility is an approximately 60 megawatt biomass-fired, qualifying facility
located in Brooksville, Florida. The FPD Facility is deemed a Qualifying Facility
(“QF”) under the Public Utility Regulatory Policy Act of 1978. FPD sells the energy

produced by the FPD Facility to DEF. The FPD Facility came online in May 2014.

Why is DEF proposing to terminate the FPD QF PPA?

At the time the FPD QF PPA was approved, it was cost-effective and did not exceed
DEF’s then-current avoided costs. Since that time, however, DEF’s avoided costs
have decreased. As a consequence of this decrease, DEF’s payments under the FPD
QF PPA now exceed DEF’s current avoided costs. Accordingly, DEF has negotiated
the proposed Termination Agreement to eliminate these above market payments and

generate savings for DEF’s customers.

Please provide an overview of the FPD QF PPA Termination Agreement.

The FPD QF PPA Termination Agreement provides that the FPD QF PPA will be
terminated for a termination payment of $105 million paid to the JP Morgan affiliate
by DEF, in exchange for FPD’s agreement to permanently shut down the FPD
Facility, terminate its Qualifying Facility status, and to terminate any interconnection
agreements for the FPD Facility by December 31, 2018. Furthermore, FPD and its
affiliates or its successors agree to not re-file for Certification of Qualifying Facility
Status for this Facility at any regulatory agency. DEF will not assume ownership of
the FPD Facility or responsibility for any existing contracts pertaining to the FPD

Facility. The Termination Agreement, and DEF’s requested regulatory treatment of
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the costs associated with the Termination Agreement, are subject to approval by the
Florida Public Service Commission. The complete Termination Agreement is

attached to my testimony as Exhibit No. __ (BMHB-2).

Are there other benefits associated with the Termination Agreement?

Yes. The Termination Agreement is expected to yield environmental benefits. The
FPD Facility is classified by the Florida Department of Environmental Protection as a
major source of numerous criteria air pollutants in accordance with Chapter 62-213,
F.A.C. In addition, DEF anticipates that the retirement of the FPD Facility will
reduce DEF’s system wide average annual carbon dioxide (“CO,”) emissions of its
total resource portfolio in Florida by approximately 136 - 153 thousand tons per year
and 2.3 — 2.6 million tons cumulatively over the remaining FPD QF PPA term or

termination period (May 2018 — May 2034).

Are there economic benefits for DEF customers from DEF’s approach of
negotiating a retirement of the FPD Facility, rather than purchasing the FPD
Facility or buying out the QF PPA?

Yes. As | explain later in my testimony, DEF does not have a need for the firm
capacity and energy associated with the QF PPA being generated from the FPD
facility. By terminating the FPD QF PPA as proposed by DEF, customers will
benefit through lower projected fuel costs. Acquiring the FPD facility would likely

result in additional risks associated with the cleanup and dismantlement of the FPD
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facility, including higher costs. Under the proposed transaction to terminate the PPA,
both DEF and its customers avoid those risks.

Is the proposed Termination Agreement cost-effective?

Yes. The termination of the FPD QF PPA is projected to save customers between

$78.8 - $113.3 million ($38.0 - $58.7 million CPVRR).

How were those savings estimated?

DEF calculated these projected savings by performing an economic analysis of
customer revenue requirements under the current PPA structure compared to those
under the proposed Termination Agreement. To be conservative, DEF evaluated two
alternate scenarios using different assumptions about the future energy output of the
FPD Facility based on recent generation performance trends. In the more
conservative scenario, DEF assumed approximately 378 gigawatt hours (GWh) of
annual output, and the higher generation scenario assumed approximately 421 GWh
of annual output. In each scenario, DEF analyzed the economic benefits of the
Termination Agreement assuming base case fuel and a carbon emission cost, which
begins in 2025.

In addition to the lower and upper generation scenarios described above, DEF
also performed a low and high fuel sensitivity and no carbon cost sensitivity for each.
This resulted in a total of 12 CPVRR analyses, including the base cases; these are
shown in the tables below. DEF’s low fuel sensitivities reflect fuel prices that are
approximately 20% lower than DEF’s base case fuel; the high fuel sensitivity reflects

fuel prices that are approximately 20% higher than DEF’s base case fuel.
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Additionally, DEF analyzed the transaction under an assumption that carbon would
have no cost during the termination period. The FPD Termination Agreement results
in favorable customer savings in 11 of the 12 analyses performed and significant
customer savings in DEF’s two base cases. The only scenario which did not produce
customers’ savings was the conservative 378 GWh case under both the high fuel and
no carbon cost sensitivities.

CPVRR Net Cost / (Savings) of FPD Termination Agreement
$ Millions (2018)

Upper Band
(421 GWH) Low Fuel Sensitivity Base Case Fuel High Fuel Sensitivity
Base Case CO, (91) (59) (20)
No CO, (85) (47) (9)
Lower Band
(378 GWH) Low Fuel Sensitivity Base Case Fuel High Fuel Sensitivity
Base Case CO, (67) (38) 3)
No CO, (61) (28) 7

How did DEF determine the two different assumptions about the future energy

output of the FPD Facility?

DEF selected the upper band (421 GWH) and the lower band (378 GWH) by

reviewing FPD’s performance over the last twelve months, as well as an independent

engineer’s report prepared by Black and Veatch (“B&V”) with respect to the

expected output of the FPD Facility. The FPD output to DEF has been steadily

increasing since 2015. This has made it challenging to estimate the long term output
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of the facility and its resulting cost to DEF customers. DEF considered the range of
12 month rolling average capacity factors for the last 12 months which have ranged
from 79% to 84% along with the highest monthly outputs achieved in the last 12
months (up to 91% capacity factor). These resulted in capacity factors (based on
FPD’s contracted peak delivery commitment of 54 MW) of 80% and 89% which
translated to the annual generation values used (378 GWh and 421 GWh,
respectively). The lower band case (378 GWh) anticipates that FPD will continue to
operate at an average level supported by recent performance. The second higher
energy case (421 GWh) anticipates that FPD will operate at a higher level as they
have shown in example months during their recent performance. Actual historical
data also shows an upward trend in energy deliveries to DEF. DEF believes FPD
intends to continue this performance pattern and that the second higher energy case
scenario may still be conservative given the maintenance, and output improvements
as exhibited by recent air permit changes at the FPD Facility. This chart shows the

historic performance for the FPD Facility that DEF used in the analysis:
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The independent engineer’s report supports the potential for an annual output
as high as 540 GWH, but because the actual performance of the FPD Facility has
been lower, DEF evaluated the cost effectiveness based on two more conservative
values. In the event that FPD were to achieve a long run annual output closer to the
540 GWh value, the cost savings for customers would be higher, and thus the

Termination Agreement more favorable for customers.

Is DEF contractually obligated to proceed with the Termination Agreement if its
cost recovery proposal is not approved by the Commission?

No. While DEF has proposed a solution to the above-market costs of the FPD QF
PPA that will benefit customers, DEF wants to ensure that its investors are
compensated for the investment in this transaction. Therefore, the Termination
Agreement provides as a condition precedent that the Commission approve cost
recovery as DEF has proposed, including a return on the unamortized balance of the

regulatory asset as described in Mr. Christopher Menendez’s testimony.

Does the capacity provided by FPD contribute significantly to maintaining
DEF’s reserve margin?

No. The 54 MW of peak firm capacity provided by FPD is not a material contributor
to DEF’s reliability reserve margin which is over 1800 MW. In the near term, DEF
has adequate reserves without the FPD facility. In the longer term, DEF foresees

having more cost effective capacity options including new solar generation.



Q.

Should the Commission approve DEF’s request to terminate the FPD Facility?

Yes. As demonstrated above, approving the Termination Agreement will benefit
DEF’s customers with environmental benefits and by eliminating the continued
payment of higher than current avoided cost payments. The Termination Agreement

is therefore in the best interest of DEF’s customers.

Does that conclude your testimony?

Yes.

-10 -
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ENERGY PURCHASE AND SALE AGREEMENT

THIS ENERGY PURCHASE AND SALE AGREEMENT (this “Agreement”), dated as of
July 10, 2009 is by and between the following Parties:

(A)

®

©

(D)

Florida Biomass Energy, LL.C d/b/a FBenergy (“Seller”),

and

Florida Power Corporation d/b/a Progress Energy Florida, Inc (“Buyer”).

WHEREAS:

Seller desires to develop, own and operate a biomass-fueled electric generating
facility located in Florida, capable of production of a net electrical output of
approximately 60 MW.

Seller and Buyer have not established, as of the date of this Agreement, the
physical Delivery Point for Net Electric Energy. Subject to the availability of
interconnection service and, if necessary to deliver Energy to the Delivery Point,
transmission service on terms, including pricing and system upgrade cost
responsibility terms, satisfactory to Seller in its sole discretion, Seller intends to
obtain interconnection service, and if necessary, transmission service for the
Facility from the Transmission Provider.

Seller desires to sell and Buyer desires to purchase electricity to be generated at
the Facility consistent with FPSC Rules 25-17.080 through 25-17.091 and 25-
17.200 through 25-17.310 F.A.C. in effect as of the Effective Date. The Parties
recognize that pursuant to FPSC Rule 25-17.220 the Facility will be a Qualifying
Facility under applicable statutes and regulations in force as of the Effective Date.

Parties understand that this Agreement requires the approval of the FPSC.

AGREEMENT

NOW THEREFORE, in consideration of the foregoing and the mutual covenants and
agreements contained in this Agreement, and for other good and valuable consideration the
receipt and adequacy of which is hereby acknowledged, the Parties agree as follows:

AO 17282463
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Article 1
Definitions

Definitions. As used in this Agreement, the following terms will have the meanings set
out or referred to below, unless the context requires otherwise:

“Affiliate” — with respect to any person or entity, any other person or entity that controls,
is controlled by, or is under common control with that person or entity, and includes any
officer or director of that person or entity.

“Agreement” — this Agreement, including all Schedules and Exhibits, as any of them
may be amended or supplemented from time to time.

“Annual Billing Factor” — see Section 8.1.2.

“Applicable Law” — all applicable provisions of any constitution, statute, law, ordinance,
code, rule, regulation, decision, order, decree, judgment, release, license, Permit,
stipulation or other official pronouncement enacted, promulgated or issued by any

Governmental Authority.

“As-Available Rate” means the costs calculated by Buyer in accordance with FPSC
Rule 25-17.0825, F.A.C.

“Assignment for Security” — see Section 16.4.

“Business Day” — any day Monday through Friday that banks are open for business in St.
Petersburg, Florida and Bradenton, Florida.

“Buyer” — see the opening paragraph of this Agreement.

“Buyer Indemnified Parties” — see Section 14.1.

“Capacity” means the total continuous generating net MW capability of the Facility as
determined from time to time in accordance with Article 3.

“Change(s) in Law(s)” —see Section 12.5.

“Claiming Party” — see Section 15.1.

“Claims” — any claims, demands, losses, liabilities, penalties (civil or criminal), fines and
expenses (including reasonable attorneys’ fees and expenses), including but not limited
to (i) personal injury or death to persons, damage to any property or facilities of any
person or entity, (ii) environmental, health or safety matters or conditions (including on-
Site or off-Site contamination), and (iii) financial responsibility for corrective or remedial
action under any Environmental Law or fines or penalties imposed under any
Environmental Law.
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“Commercial Operation Date” — see Section 3.1.

“Commercially Reasonable Efforts” — the efforts that a prudent person desiring to
achieve a result would use in similar circumstances to achieve that result as expeditiously
as practicable, provided, however, that a person required to use Commercially
Reasonable Efforts will not be required to undertake extraordinary or unreasonable
measures or incur expenses in excess of normal and usual expenses based on the
circumstances.

“Conditions Precedent” — see Section 2.3.

“Confidential Information” — any written data or information (or an oral
communication if the Party requesting confidentiality for such oral communication
promptly confirms such communication in writing) that is privileged, confidential or
proprietary, and that is marked in a conspicuous manner indicating that such data or
information is confidential (or, in the case of an oral communication, is accompanied or
promptly followed by a written designation of confidentiality), except information that
(1) is a matter of public knowledge at the time of its disclosure or is thereafter published
in or otherwise ascertainable from any source available to the public without breach of
this Agreement, (2) is obtained from a third party (other than an Affiliate of one of the
Parties) other than by or as a result of unauthorized disclosure, or (3) had been
independently developed, prior to the time of disclosure, by the receiving Party or its
Affiliates not utilizing improper means.

“Construction Contract” — means, collectively, contract(s) entered into between Seller
and the entity(ies) selected by Seller to manage and complete the engineering,

procurement and construction of the Facility.

“Delay Damages” — see Section 11.3.

“Delivery Point” — see Section 5.1.
“Demonstration Period” — see Section 3.3.1.
“Dispute” — see Section 16.13.

“Eastern Prevailing Time” means the time in effect in the Eastern Time Zone of the

Unites States of America, whether Eastern Standard Time or Eastern Daylight Savings
Time.

“Effective Date” — see Section 2.1.
“Electrical Interconnection Point” — means the physical point at which the Facility is

connected with the Transmission System or such other physical point on which Seller and
Buyer may agree.
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“Electrical Interconnection and Operating Agreement” — means the separate
contract(s) between Seller and a Transmission Provider for interconnection of the Facility

and, if necessary, transmission of Energy from the Electric Interconnection Point to the
Delivery Point.

“Eligible Collateral” — means (1) a Letter of Credit from a Qualified Institution or (ii)
cash deposited into a Seller Security Account by Seller for the benefit of Buyer or a
combination of (i) and/or (ii) in an aggregate amount required by Section 10.1.

“Emission Reduction Credits” means any offset, allowance, or credit of any kind
created or administered under any current or future statutory and/or regulatory regime,
under which the generation of units of electric energy using a renewable fuel source is
recognized as preventing the emission of nitrogen oxide (NOx), sulfur dioxide (SO2), or
other “greenhouse gas,” by displacing the production of units of electric energy using
fossil fuels. For purposes of this Agreement, the term “Emission Reduction Credits”
specifically excludes carbon emissions credits.

“Energy” means megawatt-hours generated by the Facility of the character commonly
known as three-phase, sixty hertz electric energy that is delivered at a nominal voltage at
the Electrical Interconnection Point.

“Environmental Attributes” — see Section 4.2. (b).

“Environmental Law(s)” — all Applicable Laws relating to pollution, protection,
preservation or restoration of human health, the environment or natural resources,
including laws relating to releases or threatened releases of hazardous substances or
hazardous waste, or otherwise relating to the manufacture, processing, distribution, use,
treatment, storage, disposal, transport or handling of hazardous substances or hazardous
waste, including the Clean Water Act, the Clean Air Act, the Resource Conservation and
Recovery Act, and the Comprehensive Environmental Response Compensation and
Liability Act, in each case as amended, and their state and local counterparts and all
regulations thereunder.

“Event of Default” — see Section 11.1.

“Facility” — means, collectively, Seller’s biomass-fueled electric generating facility
located on the Site and Seller’s interconnection equipment for such Facility, the purpose
of which is to produce electricity from gasified biomass feedstock and deliver such
electricity to the Delivery Point, including all of the following: Seller’s equipment,
buildings, turbines, generators, step-up transformers, output breakers, facilities necessary
to connect to the Delivery Point, protective and associated equipment, improvements,
Fuel stock, gasifier, and all other tangible assets, contract rights, real property, easements,
rights of way, surface use agreements and other interests or rights in real estate
reasonably necessary for the construction, operation (including purchase of and
transportation for Fuel), and maintenance of the electric generating facility that produces
the Energy that is the subject of this Agreement.
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“FERC?” — the Federal Energy Regulatory Commission or its successor organization.

“Force Majeure” — is defined as an event or circumstance that is not reasonably
foreseeable, is beyond the reasonable control of and is not caused by the negligence or
lack of due diligence of the Party claiming Force Majeure — including the Party’s
negligence or lack of due diligence regarding its agents, contractors or suppliers — and
that adversely affects the performance by that Party of its obligations under or pursuant to
this Agreement. Such events or circumstances may include, but are not limited to,
actions or inactions of civil or military authority (including courts and governmental or
administrative agencies), acts of God, war, riot or insurrection, blockades, embargoes,
sabotage, epidemics, explosions and fires (excluding any caused by Seller’s negligent
operation of the Facility), hurricanes, floods, strikes, lockouts or other labor disputes or
difficulties (not caused by the failure of the affected Party to comply with the terms of a
collective bargaining agreement). Force Majeure shall not include either Party’s failure
to obtain on a timely basis and maintain a necessary Permit or other regulatory approval.
Equipment breakdown or inability to use equipment caused by its design, construction,
operation, maintenance or inability to meet regulatory standards, or otherwise caused by
an event originating in the Facility, shall not be considered an event of Force Majeure,
unless the Claiming Party can demonstrate that: (1) the event is not caused by the
Claiming Party’s failure to act in accordance with Prudent Industry Practice, (2) that the
event was not reasonably foreseeable, (3) that the event was beyond the Claiming Party’s
reasonable control, (4) that the event was not caused by the negligence or lack of due
diligence of the Claiming Party — including the Claiming Party’s negligence or lack of
due diligence regarding its agents, contractors or suppliers — and (5) that the event
adversely affects the performance by the Claiming Party of its obligations under or
pursuant to this Agreement.

“Forced Outage” — a unit outage that requires the unit to be removed from service with
no warning which is not a Planned Outage or Maintenance Outage, but may or may not
be the result of Force Majeure.

“FPSC?” — the Florida Public Service Commission.

“Fuel” — biomass fuel meeting the requirements of FPSC Rules 25-17.080, 25-17.210,
and 25-17.220 so as to qualify the Facility under such rules as of the Effective Date as a
Renewable Generating Facility.

“Governmental Authority” — any federal, state or local legislative, executive, judicial,
quasi-judicial or other public authority, agency, department, bureau, division, unit, court,
tribunal, or other public body, person or entity having jurisdiction over a Party, the
Facility or this Agreement, which shall include, but not be limited to, in appropriate
context, FERC, the FPSC, the NERC, the Florida Reliability Coordinating Council, or
their respective successor organizations.

“Increased Costs” — see Section 12.5.2.
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“Letter of Credit” — means a stand-by letter of credit from a Qualified Institution that is
acceptable to Buyer whose approval may not be unreasonably withheld.

“Maintenance Outage” — an outage that can be deferred beyond the next weekend, but
does not require that the unit be removed from service immediately. A Maintenance
Outage does not necessarily have to be deferred beyond the next weekend, but rather has
the potential to be delayed past the next weekend. For the purposes of Maintenance
Outage determination, the next weekend shall mean the period from 2400 on the next
Friday until 2400 on the next Sunday, Eastern Prevailing Time.

“Material Adverse Change” —means as to Seller, that Seller has defaulted in the
payment of amounts owed to any entity (including Buyer) in an aggregate amount of the
lesser of (i) fifty million dollars ($50,000,000) or (ii) five percent (5%) of Seller’s equity.

“Meters” — see Section 7.1.

“Monthly Billing Period” — the period beginning at 12:01 a.m. on the first calendar day
of a calendar month and ending at 12:00 a.m. on the last calendar day of such month,
except that the initial Monthly Billing Period shall consist of the period beginning
12:01 a.m. on the Commercial Operation Date and ending at 12:00 a.m. on the last
calendar day of such month.

“Mutually Agreed Outage” — see Section 9.6.

“MW?” — one or more megawatts of electricity, as the context requires.

“MWh” — one or more whole megawatt-hours of electric energy, as the context requires.

“NERC” — the North American Electric Reliability Council, or any successor to its
functions.

“Net Electric Energy” — Energy produced by the Facility in the form of electricity
expressed in megawatt-hours (MWh), as measured at the Delivery Point.

“On-Peak Hours” — shall mean those hours occurring April 1 through October 31, from
11:00 a.m. to 10:00 p.m., and November 1 through March 31, from 6:00 am. to 12:00
noon and 5:00 p.m. to 10:00 p.m. Eastern Prevailing Time.

“Operating Representative” — see Section 9.12.

“Party” or “Parties”— Buyer or Seller, or both, as the context may require

“Permit” — any license, approval, order, permit or similar document or action issued or

taken by any Governmental Authority, including FERC authorization to engage in the
wholesale sale of electric capacity, energy and related products.
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“Planned Outage” — an outage that is scheduled well in advance, is of a predictable
duration, lasts for several weeks, occurs no more than twice a year, and is scheduled to

occur only during the months of November and February-April.

“Planned Outage Schedule” see Section 9.4.1.

“Production Tax Credits” — production tax credits under Section 45 of the Internal
Revenue Code of the United States as in effect on the date of this Agreement or any

successor or other provision providing for a federal tax credit determined by reference to
renewable electric energy.

“Project Energy Payment” — see Section 8.1.

“Prudent Industry Practice” — any of the practices, methods, standards and acts
(including practices, methods, standards and acts engaged in or adopted by a significant
portion of the electric power generation industry in the United States during the
applicable period) which, in the exercise of reasonable judgment in light of the facts
known at the time, could be expected to accomplish the desired result consistent with
reliability, economy, safety, and expedition. Prudent Industry Practice 1s not intended to
be limited to any particular set of optimum practices, methods, standards or acts to the
exclusion of all others, but rather is intended to include practices, methods, or acts
generally accepted in the United States, having due regard for, among other things,
manufacturers’ recommendations and warranties, contractual obligations, Applicable
Law and requirements or guidance of Governmental Authorities and NERC.

“Qualified Institution” — means the domestic office of a United States commercial bank
or trust company or a foreign bank with a United States branch with total assets of at least
ten billion dollars ($10,000,000,000) (which is not an Affiliate of either Party) having a
general long-term senior unsecured debt rating of A- or higher (as rated by Standard &
Poor’s Ratings Group), A3 or higher (as rated by Moody’s Investor Services) or A- or
higher (as rated by Fitch Ratings).

“REC” — renewable energy credits, green tags, green tickets, renewable certificates,
tradable renewable energy credits, or any potentially tradable certificate that is produced

by a renewable generator in addition to and in proportion to the production of electrical
energy.

“Representatives” — see Section 16.2.

“Seller” — see the opening paragraph of this Agreement.

“Seller Indemnified Parties” — see Section 14.2.

“Seller Security Account” — means a deposit escrow account designated by Seller for
the benefit of Buyer, free and clear of all liens arising on account of Seller (including
liens of any lenders) to be established and maintained at a Qualified Institution pursuant
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to a control agreement in a form and substance acceptable to Buyer whose approval may
not be unreasonably withheld.

“Seller Performance Security” — see Section 10.1.

“Site” — the property to be determined as appropriate as the location of the Facility for
delivery under this Agreement.

“Specified Rate” — for each calendar month, the thirty (30) day highest grade
commercial paper rate as published in The Wall Street Journal under the heading “Money
Rates™ on the first day of such month that such rates are published.

“Station Service” means the Energy required to operate the Facility auxiliaries,
including, without limitation, cooling towers, heat exchangers, and other equipment used

in connection with the operation and maintenance of the Facility.

“Stipulated Commercial Operation Date” — see Section 3.2.

“Targeted Capacity” — see Section 3.3.3.

“Targeted Capacity Test” — means the testing of the Capacity of the Facility performed
in accordance with the procedures set forth in Section 3.

“Targeted Capacity Test Period” — see Section 3.3.2.

“Tax” or “Taxes” — all taxes, assessments, charges, duties, fees, levies or other
governmental charges, including all federal, state, local, foreign or other income, profits,
unitary, business, franchise, capital stock, real property, personal property, intangible,
withholding, FICA, unemployment compensation, disability, transfer, sales, use, excise
and other taxes, assessments, charges, duties, fees, or levies of any kind whatsoever
(whether or not requiring the filing of returns) and all deficiency assessments, additions
to tax, penalties and interest.

“Term” — see Section 2.2.

“Transmission Provider” means the operator(s) of the Transmission System(s) or any
successor thereof or any other entity or entities authorized to transmit Energy on behalf of
Seller from the Electrical Interconnection Point.

“Transmission System” — means the system of electric lines comprised wholly or
substantially of high voltage lines, associated system protection, system stabilization,
voltage transformation, and capacitance, reactance and other electric plant used for
conveying electricity from a generating station to a substation, from one generating
station to another, from one substation to another, or to or from any Electrical
Interconnection Point or to ultimate consumers and shall include any interconnection
facilities owned by the Transmission Provider.

8
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Interpretation. The headings of Articles and Sections in this Agreement are provided for
convenience only and will not affect the construction or interpretation of this Agreement.
All references to “Articles,” “Sections,” “Schedules” or “Exhibits” refer to the
corresponding Articles, Sections, Schedules or Exhibits of or to this Agreement. All
Schedules and Exhibits to this Agreement are hereby incorporated by reference. All
words used in this Agreement will be construed to be of such gender or number as the
circumstances require. Unless otherwise expressly provided, the word “including” does
not limit the preceding words or terms. Unless otherwise stated, any reference in this
Agreement to any person shall include its permitted successors and assigns and, in the

case of any Governmental Authority, any person succeeding to its functions and
capacities.

Construction. In the event of a conflict between the terms of this Agreement and those of
any Exhibit or Schedule, the terms of the Agreement shall prevail. Each Party
acknowledges that it and its counsel have reviewed and revised this Agreement and that
the normal rule of construction to the effect that any ambiguities are to be resolved
against the drafting Party shall not be employed in the interpretation of this Agreement.

Article 2
Term and Conditions Precedent

Effective Date. This Agreement will become effective upon the date of its execution and
delivery by each of the Parties.

Term. This Agreement will continue in effect until the 20" anniversary of the
Commercial Operation Date, subject to earlier termination pursuant to Sections 2.3.1,
2.6(ii), 11.1, 11.4, 12.5.4, or 15.2 (the period from the Commercial Operation Date until
such time, the “Term”).

Conditions Precedent.

2.3.1 Conditions Precedent. Either Party may terminate this Agreement effective upon
written notice to that effect, and neither Party will have any further obligation to
the other Party, except as provided in Section 2.4, if any of the following events
by the other Party has not occurred by the end of the eighteenth month following
the Effective Date:

(a) Seller has executed an agreement for the ownership or lease of a Site that
is acceptable to Seller in its sole discretion. In the event Seller leases a Site
then the term of the lease shall be not less than the Term stated in Section
2.2;

(b)  Seller shall have obtained such firm transmission service, on terms
acceptable to Seller in its sole discretion, as may be necessary to deliver
Capacity and Energy from the Facility to the Electrical Interconnection
Point;
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(© All Permits that are necessary for the ownership, development,
construction, operation and maintenance of the Facility on terms and

conditions that are acceptable to Seller in its sole discretion have been
issued; and

(d) Seller has obtained bank loans or other source of financing for the purpose
of developing, constructing and operating the Facility on terms and
conditions that are acceptable to Seller in its sole discretion.

(e) A Construction Contract has been executed by Seller that specifies a

facility capable of producing a net electrical output of between 54 MW
and 66 MW per hour (60MW + 10%).

® Seller has entered into an agreement for electric service pursuant to which
the appropriate provider is obligated to provide, and Seller is obligated to
purchase and pay for, such Station Service for the Facility as Seller may
elect to purchase from time to time, on terms and conditions, including
pricing terms, acceptable to Seller in its sole discretion.

(g) Seller and Transmission Provider have entered into an Electrical
Interconnection and Operating Agreement on terms and conditions that are
acceptable to Seller in its sole discretion.

(h) Seller has obtained insurance policies or coverage in compliance with
Section 9.11.

2.3.2 Certification of Satisfaction. Promptly upon satisfaction (or written waiver by
Buyer) of the Conditions Precedent to be satisfied by Seller, Seller shall deliver to
Buyer a certificate evidencing such satisfaction.

Exercise of Termination Right. Any election by a Party to terminate this Agreement
pursuant to Section 2.3.1 must be communicated in writing to the other Party within
thirty (30) days after the date specified in Section 2.3.1. Failure to give such notice
timely shall constitute a waiver of the termination right otherwise provided by that
section.

Effect of Early Termination. Any expiration or termination of this Agreement shall not
relieve either Party of any liability accrued or arising from conduct or activities prior to
the effective date of the expiration or termination, and such expiration or termination
shall not affect the continued operation or enforcement of any provision of this
Agreement which by its express terms or by reasonable implication is to survive any
expiration or termination. Upon any early termination of this Agreement pursuant to
Sections 2.3.1, 2.6(iii), 12.5.4, or 15.2, neither Party shall have any liability to the other
with respect to performance obligations for the remainder of the Term.

10
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FPSC Approval. The obligations of the Parties hereunder, including but not limited to
Buyer’s obligation to purchase Capacity and Energy at the rates specified in Section 8
hereto, shall be conditioned upon the receipt of any regulatory approvals required by any
Party hereto in connection with its execution and performance of this Agreement. In particular:

)

(i1)

(iii)

To the extent required by, and consistent with, applicable legal and
regulatory authority, Buyer shall timely submit a copy of this Agreement to
FPSC, and shall timely petition the FPSC for approval of this Agreement.
Buyer agrees to use all necessary efforts to request and obtain FPSC
approval, and Seller agrees to cooperate with and assist Buyer in these
efforts as Buyer may reasonably request.

FPSC approval shall be considered received when the FPSC issues its final
written order that is no longer subject to appeal, (a) approving this
Agreement, (b) finding that no FPSC approval is required, or (c) approving
this Agreement in part or subject to conditions, provided that each of Seller
and Buyer agrees, subject to its reasonable discretion, to accept those
conditions or such partial approval as sufficient.

If the FPSC disapproves this Agreement and/or either Party elects not to
accept any partial or conditioned approval as described in clause (c) above,
or if the FPSC refuses to enter an order upon the request for approval within
180 days of the Effective Date by both Parties, Seller or Buyer may elect to
terminate this Agreement with no further obligation or liability to the other
Party or to any other Person.

Article 3
Commercial Operation Date; Testing

Commercial Operation Date. The respective rights and obligations of Seller and Buyer

relating to the commercial operation of the Facility and the obligation of Buyer to make
payments under Article 8 will commence on the Commercial Operation Date. The
“Commercial Operation Date” for the Facility will be the date on which Seller notifies
Buyer that each of the following have occurred:

(a)

(b)

(c)

Permits. Seller has obtained, pursuant to final orders, all Permits required for the
operation of the Facility and the production of Net Electric Energy and such
Permits are effective;

Tests. Seller has successfully completed the initial performance test, in
accordance with Section 3.3; and

No Legal Restraints. There are no suits, proceedings, judgments, rulings or orders

by or before any Governmental Authority that could reasonably be expected to
materially and adversely affect the ability of the Facility to operate and produce
Energy.

11
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Stipulated Commercial Operation Date. The Stipulated Commercial Operation Date,
subject to day-for-day extension due to Force Majeure, shall be December 1, 2013.

Testing.

3.3.1 Coordination of Initial Test. Seller will coordinate with Buyer the production and
delivery of Net Electric Energy during initial testing. The initial Targeted
Capacity Test must be completed successfully within a sixty-hour period (the
“Demonstration Period”), which period, including the approximate start time of
the Targeted Capacity Test, shall be selected and scheduled by Seller by means of
a written notice to Buyer delivered at least thirty (30) calendar days prior to the
start of such period. Seller may extend the Demonstration Period upon at least
one day’s notice to Buyer. The provisions of the foregoing sentence shall not
apply to any Targeted Capacity Test requested by Buyer under any of the
provisions of this Agreement. Buyer shall have the right to be present onsite to
monitor firsthand any Targeted Capacity Test required or permitted under this
Agreement.

3.3.2 Testing Requirements. All Targeted Capacity Test results shall be based on a test
period of twenty four (24) consecutive hours (the “Targeted Capacity Test
Period”). The Targeted Capacity Test shall be performed according to standard
industry testing procedures for the appropriate technology of Seller. During
testing, the Facility will be operated within the normal design limits, consistent
with continuous operation, in compliance with all Permit requirements, and in
accordance with Prudent Industry Practices, as confirmed by available unit
operating data. The unit will be operated with routine control set points at normal
full load conditions for the duration of the test. Blowdown flows, makeup flows,
steam turbine extractions, Station Service and all auxiliary systems will be
operated in a routine mode as appropriate for the actual ambient conditions
existing during the test period. On the date of the Performance Test, the Facility
shall be brought to normal full load output capacity. Normal Station Service use
of unit auxiliaries, including, without limitation, cooling towers, heat exchangers,
and other equipment required by law, shall be in service during the Targeted
Capacity Test Period. The Targeted Capacity Test Period shall commence at the
time designated by Seller as coordinated with the Transmission Provider.

3.3.3 Targeted Capacity. The Capacity of the Facility (the “Capacity”) shall be the
minimum average hourly net capacity (generator output minus auxiliary)

measured over the Targeted Capacity Test Period. The Capacity must be no less
than 54 MW.

3.3.4 Test Results. The results of any Targeted Capacity Test, including all data related
to Facility performance during testing, shall be submitted to Buyer by Seller
within seven (7) calendar days of the conclusion of the Targeted Capacity Test.
Seller shall certify that all such data is accurate and complete.

12
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Payment for Test Energy. If the Facility is in Buyer’s control area, Buyer will
purchase and receive all Net Electric Energy generated during initial testing at a
price per MWh equal to Buyer’s As-Available Rate. If the Facility is not in
Buyer’s control area, Buyer can purchase and receive all Net Electric Energy
generated during initial testing at a per MWh equal to Buyer’s As-Available Rate
if it so chooses. If in such event Buyer does not choose to purchase all Net
Electric Energy generated during initial testing, then Seller shall be free to sell
such Energy at its discretion.

Additional Tests. Buyer shall have the right to require that Seller, not more than
once in any twelve (12) Month period beginning with the Commercial Operation
Date, perform a Targeted Capacity Test of the Facility within sixty (60) days of
the demand; provided, however, that such demand shall be coordinated with
Seller so that sixty (60) day period avoids previously notified periods of a Planned
Outage, Maintenance Outage or Mutually-Agreed Outage. Seller, at its option,

may, upon at least 10 days’ notice to Buyer, conduct Targeted Capacity Tests
from time to time.

Failure to Test at Minimum Targeted Capacity. If any Targeted Capacity Test
conducted in accordance with Section 3.3.6 reflects a Capacity below 54 MW,
Seller shall have 60 days to address the cause of the Facility’s failure to test at the
Targeted Capacity level, and on or before the 60™ day, Seller shall provide Buyer
with a reasonable cure plan describing the cause of the deficiency and setting
forth a plan and timetable for curing the deficiency within a period not to exceed
twelve (12) months. During this diagnostic and cure period, Seller shall, at its
sole expense, have the right to schedule and conduct (within commercially
reasonable scheduling limitations) such additional Targeted Capacity Tests as are

necessary to demonstrate that any deficiency in attaining the Targeted Capacity
has been cured.

Article 4

Purchase and Sale of Net Electric Energy and Associated Attributes

Purchase and Sale of Net Electric Energy. Seller will deliver and sell to Buyer and Buyer

will purchase and receive all Net Electric Energy.

Environmental Credits.

(2)

(b)

The Parties understand and agree that the Facility is a “renewable” electricity

generation source under applicable state and federal laws and regulations in effect
as of the Effective Date.

“Environmental Attributes” means all attributes of an environmental or other
nature that are created or otherwise arise from the Facility’s generation of
electricity from biomass, in contrast with the generation of electricity using
nuclear or fossil fuels or other traditional resources. Such attributes include, and

13
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are not limited to, RECs and carbon emissions credits, however defined under

applicable local, state or federal law, regulation or ordinance; provided that, for

purposes of this Agreement, Environmental Attributes shall exclude Emission

Reduction Credits, which credits shall become the property of Buyer in

conjunction with Buyer’s purchase of the Net Electric Energy with which such
credits are associated.

(c) With the exception of Emission Reduction Credits as specified in subsection (b)
above, Seller shall retain any and all rights to own and to sell any and all
Environmental Attributes associated with the electric generation of the Facility.

(d) Environmental Attributes in the form of Production Tax Credits shall be owned
by Seller.

(e) If Seller intends to offer for sale at a predetermined price any Environmental
Attributes associated with the Facility, then before extending such offer to any
other entity, Seller shall first extend such offer in writing to Buyer. Buyer shall
have thirty (30) Days from the date of receipt of such offer to give written notice
that it accepts or rejects the offer; upon receipt of a written rejection or upon
expiration of the 30-day exclusivity period, Seller shall then be free to sell the
Environmental Attribute(s) to any other entity at a price no less than that offered
to Buyer. Any sale of Environmental Attributes associated with the Facility shall
not exceed a period of longer than two (2) calendar years beyond the end of the
calendar year in which the agreement is executed.

Reduction_Credits. During and after the Term, to the extent applicable, Seller shall
reasonably cooperate with Buyer in making any required filings with the applicable
Governmental Authorities to allow Buyer to obtain any available Emissions Reduction
Credits or credits associated with the Facility, with the exception of carbon emissions
credits, which remain with the RECs generated by the Facility and thus remain the
property of Seller.

Article 5
Delivery Point; Delivery

Delivery Point. The physical point for the delivery by Seller to Buyer of Net Electric
Energy shall be determined as either the Electrical Interconnection Point or, if Seller
interconnects with a Transmission System other than Buyer’s, Buyer’s interconnection
with the Transmission Provider’s Transmission System, or such other physical point on
which Seller and Buyer agree (‘“Delivery Point”).

Title. Title to and risk of loss of Net Electric Energy shall pass from Seller to Buyer at
the Delivery Point.

Responsibility. Seller shall be responsible for delivery of Net Electric Energy to the

Delivery Point and, as between the Parties, shall be responsible for all costs, liabilities,
Taxes, losses, and charges of any kind imposed or assessed with respect to the delivery of

14
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Net Electric Energy to the Delivery Point. Except as otherwise provided in the Electrical

Interconnection and Operating Agreement, Buyer shall be responsible for providing or

obtaining transmission and distribution service from the Delivery Point and, as between

the Parties, Buyer shall be responsible for all costs, liabilities, Taxes, losses, and charges

of any kind imposed or assessed at and after the delivery of Net Electric Energy at the
Delivery Point.

Article 6
Interconnection

Interconnection Facilities. The Parties’ respective responsibilities, if any, with respect to
interconnection and transmission facilities shall be as provided in the Electrical
Interconnection and Operating Agreement.

Article 7
Metering

Location and Ownership. Net Electric Energy will be measured by Buyer’s electricity
metering equipment, which will include telemetry equipment electronically accessible by
Seller (“Meters”), located as near as practicable to the Electrical Interconnection Point.
As between the Parties, Buyer will be responsible for the installation and maintenance of
the Meters in accordance with Prudent Industry Practice and FPSC Rule 25-17.087.

Check Meters. Either Party may, at its option and expense, install, operate and maintain
one or more check meters in accordance with Prudent Industry Practice. Check meters
will not be used for measurement of Net Electric Energy except as provided in
Section 7.3.2. Check meters will be subject to inspection and testing by the other Party at
all reasonable times.

Testing and Adjustment of Meters.

7.3.1 Inspection and Testing. The Buyer will inspect and test all Meters in accordance
with Prudent Industry Practice.

7.3.2 Adjustment for Inaccurate Measurements. If the Meters fail to register, or the
measurement made by Meters during a test varies by more than one percent from
the measurement made by the standard meter used in the test, they will be
adjusted, repaired or replaced in order to provide accurate metering, and an
adjustment to previous billings will be made to correct all inaccurate
measurements for the amount and the duration of the inaccuracy. In such a case, if
either Party had installed a check meter and such check meter is registering
accurately, the adjustment will be made to accord with the check meter (or the
average of both Parties’ check meters, if applicable). If no check meters have
been installed or any installed check meters are not registering accurately, or the
Parties cannot agree on the amount or duration of the inaccuracy, the adjustment
will be made for the amount of inaccuracy as measured by the test, for the period
immediately preceding the test that is equal to one half of the time from the date
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of the last previous test of the Meters, provided that the period subject to

adjustment will not exceed six months. In no case shall an adjustment to previous

billings be corrected more than two (2) years from the date that the Net Electric
Energy was received by Buyer.

Article 8
Charges And Payments

8.1 Project Energy Payment. Beginning on the Commercial Operation Date, Buyer shall pay

Seller, $71.00 for each MWh of Net Electric Energy delivered to the Delivery Point
(“Project Energy Payment”).

8.1.1

Project Energy Payment FEscalation. Beginning on January 1, 2014 and
continuing each year after, the Project Energy Payment shall be increased by
1.5% over the proceeding year amount.

Project Energy Payment Adjustment. Beginning on the Commercial Operation
Date, the Annual Billing Factor will be calculated monthly. In the event that the
Annual Billing Factor for any rolling 12 month period is less than 75%, the seller
shall be notified and have 30 days to bring the Billing Factor above 75%. If after
30 days the Billing Factor remains below 75% the Project Energy Payment for
such month shall be reduced by 25%.

The Annual Billing Factor for each Monthly Billing Period shall equal the ratio,
expressed as a percentage, of the total Net Electric Energy delivered during the
On-Peak Hours for the twelve most recently completed Monthly Billing Periods
divided by the sum of the products of the Capacity multiplied by the total On-
Peak Hours for each of the twelve most recently completed Monthly Billing
Periods. Periods during a Force Majeure Event, or outages at the request of the
Buyer shall be excluded from calculations of the Annual Billing Factor. For each
of the first 11 Monthly Billing Periods after the Commercial Operation Date, the
Annual Billing Factor shall be computed based on the Net Electric Energy
delivered, On-Peak Hours and Capacity for the then most recently completed
Monthly Billing Periods. The Capacity utilized in calculating each Net Electric
Energy Payment Adjustment shall be the Capacity reflected in the then most
recently completed Targeted Capacity Test.

8.2 Statements and Payment.

8.2.1

Invoices. By the tenth day of each month following a month in which Net
Electric Energy was delivered, Seller shall provide Buyer with an invoice setting
forth the quantity of Net Electric Energy that was delivered, the price established
for such Net Electric Energy and the total Net Electric Energy Payment due from
Buyer. Buyer shall remit the amount due by wire transfer, pursuant to Seller’s
invoice instructions, on or before twenty Business Days after Buyer’s receipt of
Seller’s invoice.
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Interest. If Buyer fails to pay any amount payable under this Agreement when

due, then Buyer also will pay interest at the Specified Rate on the amount that is

not paid from the date that the amount was due to the date on which Seller
receives payment.

Netting. The Parties hereby agree that they shall discharge mutual debts and
payment obligations due and owing to each other on the same date pursuant to
this Agreement through netting, in which case all amounts owed by each Party to
the other Party during the Monthly Billing Period under this Agreement, interest,
and payments or credits, shall be netted so that only the excess amount remaining
due shall be paid by the Party who owes it.

Disputes. Invoices and payments will be subject to Dispute for a period of two
years from the end of the month in question. If Buyer in good faith Disputes the
amount of any invoice or any part thereof, Buyer shall pay to Seller such amount
as it concedes to be correct and, upon Seller’s reasonable request, place the
remainder into an escrow account for Seller’s benefit. The escrow account shall
be established as a separate trust account in the name of Buyer f/b/o Seller at a
federally insured banking or other depository institution acceptable to Seller. If it
is ultimately determined that Buyer owes all or a portion of the disputed amount,
Buyer shall pay Seller that amount, with interest at the Specified Rate from the
date that amount would have been due in the absence of any Dispute.

Article 9
Maintenance and Operation

Initial Operations. Seller will use Commercially Reasonable Efforts in accordance with

Prudent Industry Practice to cause the Commercial Operation Date for the Facility to
occur on or before the Stipulated Commercial Operation Date.

Operation and Maintenance. Seller will at all times operate and maintain the Facility in

accordance with Prudent Industry Practice.

Permits and Compliance with Law.

9.3.1

932

Seller will obtain and maintain in full force and effect all applicable Permits that
are necessary for the ownership, development, construction, operation and
maintenance of the Facility and the generation and delivery of Net Electric
Energy, except to the extent that failure to do so would not materially adversely
affect the operation of the Facility or generation and delivery of Net Electric
Energy. Buyer shall cooperate with Seller’s efforts to obtain all such Permits.

Seller will, at all times during the Term, comply with all Applicable Law related
to the operation and maintenance of the Facility and Seller’s performance of its
obligations under this Agreement, including all applicable Environmental Laws in
effect at any time during the Term.
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Buyer will, at all times during the Term, comply with all Applicable Law
necessary for Buyer to perform its obligations under this Agreement, including all
applicable Environmental Laws in effect at any time during the Term.

Seller agrees that, in the permitting of the Facility, it will not seek to utilize any
environmental offsets or increment available from Buyer’s existing or future
electric generation facilities.

Planned and Maintenance Qutages.

9.4.1

942

Seller shall annually provide Buyer with a rolling five (5) year Planned Outage
Schedule for review. The initial Planned Outage Schedule will be provided no
later than ninety (90) days prior to the Commercial Operation Date. This
schedule will show all anticipated Planned Outages for the five (5) years of
operation following the Commercial Operation Date. On or before October 1 of
each year, Seller will update the Planned Outage Schedule to reflect any changes
in the schedule for years 1-4 and to add the new year 5. In addition to the annual
revisions, Seller shall provide an updated Planned Outage Schedule for the current
calendar year (January to December) as soon as the need for changes in the
Planned Outage Schedule are known. Buyer shall have thirty (30) calendar days
to review the Planned Outage Schedule and to provide Seller with concurrence or
requested modifications to the Planned Outage Schedule. To the extent possible
without risking material damage to any component of the Facility, Seller will
modify the Planned Outage Schedule to meet Buyer’s needs. If, during a Planned
Outage, Seller identifies that the Planned Outage will last longer than scheduled,
Seller shall immediately notify Buyer of such delay. In no event shall the
Maintenance Outages in any one calendar year exceed 15 days.

At the point where Seller is aware that a Maintenance Outage is required, Seller
shall immediately notify Buyer and coordinate the date and time in which the
Maintenance Outage will occur. Buyer agrees to schedule such Maintenance
Outage in a manner that allows Seller to remove the unit from service as soon as
practical without unduly impacting Buyer’s system operations.

9.5  Forced Outages. Should Seller identify the need to remove the unit from operation
due to a Forced Outage, Seller shall provide Buyer with as much advance notice as
possible of the Forced Outage. As soon as possible following the commencement of
the Forced Outage, Seller shall provide Buyer with information pertaining to the
cause of the outage and the anticipated return to service date.

9.6  Mutually Agreed Outages. In addition to the foregoing, Seller may remove a unit
from service to perform work at such other times and for such durations as Seller
and Buyer may agree (“Mutually Agreed Outage”). The Parties acknowledge and

agree that neither Party will have any obligation to agree to a Mutually Agreed
Outage.
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9.7  Records. Seller will during the Term of this Agreement maintain appropriate books

and records with respect to the operation and maintenance of the Facility consistent
with Prudent Industry Practice and Applicable Law. Subject to the confidentiality
requirements of Section 16.2, Seller will make such books and records available to
Buyer for inspection and copying as Buyer may reasonably request to verify the
accuracy of any statement, charge or computation made pursuant to this Agreement.

9.8  Reports. Subject to the confidentiality requirements of Section 16.2, each of the

Parties will provide to the other Party all information that such other Party shall
reasonably request in connection with the performance of this A greement, including
all relevant technical information required for the purchase and sale and delivery and
acceptance of Net Electric Energy. Such reports shall include, but not be limited to,
monthly construction reports beginning the first month after the Construction
Contract is awarded.

Qualified Personnel. Seller will employ or contract with qualified personnel for the
purpose of operating and maintaining the Facility.

Inspection. Buyer will have the right reasonably to inspect the Facility, upon reasonable
prior notice to Seller, during normal business hours and subject to the safety rules and
regulations of Seller. Neither any inspections by Buyer, nor any testing monitored by
Buyer, shall relieve Seller of its obligation to maintain the Facility. In no event shall any
Buyer statement, representation, or lack thereof, either express or implied, relieve Seller
of its exclusive responsibility for the Facility. Any Buyer inspection of property or
equipment owned or controlled by Seller shall not be construed as endorsing the design,
fitness or operation of the Facility equipment nor as a warranty or guarantee.

Insurance. Seller shall carry and maintain no less than the insurance coverages described
in the following sentence, applicable to all operations undertaken by Seller, in the
minimum amounts indicated in the following sentence, and all such liability insurance
shall name Buyer as an additional insured. The minimum required insurance coverages
are: Commercial General Liability insurance written on an occurrence basis, with a
minimum limit of $1 million and a combined single limit of $1 million, and All Risk
Property insurance covering the Facility against physical loss or damage, with a
minimum limit sufficient to cover replacement of the Facility. Such minimum amounts
may be satisfied either by primary insurance or by any combination of primary and
excess/umbrella insurance. All such insurance is to be placed with Florida-admitted
insurers rated B+ or better by A.M. Best Rating Service. The required insurance
coverages shall be maintained in effect throughout the Term.

Seller shall cause its insurers or agents to provide Buyer with certificates of insurance
evidencing the policies and endorsements required by this Section 9.11.

If Seller is unable to obtain the insurance coverage required by this Section 9.11, it shall
promptly notify Buyer.
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Failure by Seller to obtain the insurance coverages or certificates of insurance required by

this Section 9.11 shall not in any way relieve or limit obligations and liabilities of Seller
under any provision of this Agreement.

If Seller should fail to procure or maintain any insurance required pursuant to this
Section 9.11, then Buyer shall have the right, but not the obligation, to procure such
insurance and shall be entitled to recover the premiums paid for such insurance as if the

same were a debt due and payable against any amounts owed to Seller pursuant to the
terms of this Agreement.

Operating Representatives. Each Party shall maintain one designated representative (the
“Operating Representative”), who shall have authority to act for its principal in all
technical, real-time or routine matters relating to operation of the Facility and
performance of this Agreement and to attempt to resolve disputes or potential disputes;
provided, however, that the Operating Representatives, in their capacity as

representatives, shall not have the authority to amend or modify any provision of this
Agreement.

Fuel Availability and Cover Damages. During the Term of this Agreement, Seller shall
maintain sufficient Fuel, either at the Site or at storage or staging facilities under contract
to Seller in a proximity that will allow for delivery of such Fuel to the Site within 72
hours, to deliver the Energy associated with the Capacity for an uninterrupted fourteen
(14) Day period. At Buyer’s request from time to time, Seller shall demonstrate this
capability to Buyer’s reasonable satisfaction. If Seller determines that the supply of Fuel
on the Site and at the storage or staging facilities has fallen below such 14-day supply for
a consecutive 24-hour period without cure, then upon making such determination, Seller
shall promptly notify Buyer of the deficiency, shall provide Buyer with a plan to cure the
deficiency without disruption to the Facility’s normal operations, and (if not already

commenced) shall promptly commence Commercially Reasonable Efforts to implement
such plan.

Notwithstanding the foregoing, if at any time during the Term of this Agreement the
quantity of Fuel at the Site falls below that necessary to deliver the Energy associated
with the Capacity for an uninterrupted 72-hour period, then for each day that the quantity
of Fuel at the Site remains below such 72-hour supply, Seller shall pay Buyer a
replacement contingency fee of the greater of $10,000 per day or the difference, if any,
between the contract price at which Seller agreed to provide any Energy not delivered
due to such shortage of Fuel at the Site and the As-Available Rate for any Energy not
delivered due to such shortage of Fuel at the Site. Seller shall not be obligated to make
any such payments to the extent that any such shortage of Fuel at the Site is due to Force
Majeure. At Buyer’s request from time to time, Seller shall demonstrate the presence of
such 72-hour Fuel supply at the Site to Buyer’s reasonable satisfaction.
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Seller Notification of Energy Estimate. By 8:00 a.m. Eastern Prevailing Time on each

Business Day, Seller shall submit a good faith estimate of the quantity of Net Electric

Energy to be supplied to Buyer for the next three (3) subsequent Business Days,
including any days during that period that are not Business Days.

If, at any time following submission of a good faith estimate to Buyer on the Business
Day preceding the next subsequent Business Day, Seller becomes aware of any change to
any of the values contained in the good faith estimate or predicts that such values will be
subject to change before the end of the next subsequent Business Day, then Seller shall
promptly notify Buyer of such change or predicted change. Notwithstanding the
foregoing, Seller shall have no liability to Buyer beyond Seller’s obligation in this
Agreement for any deviations between actual delivery of Net Electric Energy and any
such Energy estimate or update thereto submitted to Buyer.

Article 10
Security for Performance

Seller Performance Security: On or before the date that Seller gives Buyer written notice
that the Conditions Precedent in Section 2.3.1 are satisfied, Seller shall establish, fund,
deliver to Buyer and maintain until the fifth anniversary of the Commercial Operation
Date performance security in the form of Eligible Collateral (“Seller Performance
Security”) in an amount equal to $8,100,000. From and after the fifth anniversary of the
Commercial Operation Date, Seller shall maintain throughout the remainder of the Term
Seller Performance Security in an amount equal to $5,400,000. Inthe event that a
Material Adverse Change occurs in respect of Seller, then within two (2) Business Day(s)
Seller shall deliver to Buyer additional Eligible Collateral equal to 50 percent of the then
current Seller Performance Security amount; provided however, that in Buyer’s sole
discretion, based on a review of the overall circumstances of Seller’s Material Adverse
Change, Buyer may reduce the amount of additional Eligible Collateral required but in no
event shall the amount be less than the amount required previous to the Material Adverse
Change. Thereafter, if at any time Seller provides to Buyer reasonably detailed evidence
demonstrating that Seller’s financial condition has recovered to at least a level of
creditworthiness as existed prior to the Material Adverse Change, then upon Buyer’s
approval, which shall not be unreasonably withheld, Buyer shall return to Seller any
additional Eligible Collateral provided by Seller.

Replacement Collateral, Release of Collateral: Buyer shall upon two (2) Business Days
written request by Seller after the Commercial Operation Date release the portion of the
Eligible Collateral that is no longer required as provided in Section 10.1. Seller may
periodically change the type(s) of Eligible Collateral by which it satisfies its obligations
under Section 10.1, and upon receipt of substitute Eligible Collateral, Buyer shall
promptly release the Eligible Collateral for which the substitution is being made.
Following any termination of this Agreement, the Parties shall mutually agree to a final
settlement of all obligations under this Agreement within 90 days of the date of
termination, unless extended by mutual agreement of the Parties. After such settlement,
any remaining Eligible Collateral that Buyer has not drawn upon shall be returned to
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Seller. Any Dispute between the Parties regarding such final settlement shall be resolved
according to applicable procedures set forth in Section 16.13.

Draws and Replenishment: Buyer may draw upon Eligible Collateral provided by Seller
following the occurrence of an Event of Default by Seller, or as otherwise provided in
this Agreement, to recover any damages to which Buyer is entitled under this Agreement.
In the event of any draw of amounts from Seller Performance Security permitted under
this Agreement, except in the circumstance when this Agreement otherwise terminates,
Seller shall within two (2) Business Days replenish the Eligible Collateral to the full
amount required by Section 10.1.

Reporting: Seller shall promptly notify Buyer of any circumstance that results in Seller’s
failure to be in compliance with Seller Performance Security requirements of Article 10.
From time to time, at Buyer’s written request, Seller shall provide Buyer with such
evidence as Buyer may reasonably request that Seller and any Seller Letter of Credit or
Seller Security Account is in full compliance with this Agreement.
Article 11
Events of Default and Remedies

Termination Due to Event of Default. If an event specified in Section 11.2 (an “Event of
Default”) occurs with respect to either Seller or Buyer, then the non-defaulting Party may
terminate this Agreement immediately upon written notice to the defaulting Party. The
terminating Party will be entitled to all available remedies at law or in equity, except as
expressly limited by this Agreement (including Section 14.3).

Events of Default. The occurrence of any of the following events shall constitute an
Event of Default:

11.2.1 Payment Default. With respect to a Party, if a Party fails to make, when due, any
payment required under this Agreement, and that failure is not remedied on or
before fifteen (15) days after a Party notifies the other Party of the failure, unless
payment is the subject of a good-faith Dispute as described in Section 16.13.1.

11.2.2 Inability to Deliver. With respect to Seller, failure to maintain the capability of
the Facility to provide at least 50% of its Capacity and associated Net Electric
Energy as established in accordance with Section 3.3 for 60 consecutive days
(except in cases of Planned Outages, Mutually Agreed Outages, or Force
Majeure), if Seller does not commence a cure for such failure within 30 days after
notice from Buyer. ‘

11.2.3 Misrepresentation. With respect to a Party, if any representation or warranty
made by the Party in this Agreement proves to have been false or misleading in
any material respect when made, unless such Party cures or otherwise completes
arrangements to hold the other Party harmless from the adverse effect of such
misrepresentation within 60 days after notice thereof.
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11.2.4 Default. With respect to a Party, if the Party fails to perform any covenant set
forth in this Agreement (other than obligations that are otherwise specifically
covered in this Section 11.2), which is not cured within 60 days after the other
Party notifies the Party of the failure; provided that if such failure cannot be cured
with due diligence within such 60-day period and the Party has commenced and is
diligently continuing to attempt to effect a cure, the Event of Default shall not be
deemed to occur until the expiration of such longer period, not to exceed an
additional 60 days, as reasonably necessary diligently to complete such cure.

11.2.5

Bankruptcy and Insolvency. With respect to a Party, if the Party:

(@

(®)

©

(d)

(©

®

)

(h)

is dissolved (other than pursuant to a consolidation, amalgamation or
merger);

becomes insolvent or is unable to pay its debts or fails, or admits in
writing its inability, generally to pay its debts as they become due;

institutes or has instituted against it a proceeding seeking a judgment of
insolvency or bankruptcy or any other relief under any bankruptcy or
insolvency law or other similar law affecting creditors’ rights, or a petition
is presented for its winding-up or liquidation and, in the case of any such
proceeding or petition instituted or presented against it, such proceeding or
petition (1) results in a judgment of insolvency or bankruptcy or the entry
of an order for relief or the making of an order for its winding-up or
liquidation or (2) is not dismissed, discharged, stayed or restrained in each
case within 30 days of the institution or presentation thereof;

has a resolution passed for its winding-up, official management or
liquidation (other than pursuant to a consolidation, amalgamation or
merger);

seeks or becomes subject to the appointment of an administrator,
provisional liquidator, conservator, receiver, trustee, custodian or other
similar official for it or for all or substantially all its assets;

has a secured party take possession of all or substantially all its assets or
has a distress, execution, attachment, sequestration or other legal process
levied, enforced or sued on or against all or substantially all its assets;

causes or is subject to any event with respect to it, which, under the
Applicable Laws of any jurisdiction, has an analogous effect to any of the
events specified in clauses (a) through (f) (inclusive); or

takes any action in furtherance of, or indicating its consent to, approval of,
or acquiescence in, any of the foregoing acts.
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11.2.6 Seller materially changes or modifies the Facility from that provided in Recital

(A) with respect to its technology or Fuel, without the prior written consent of
Buyer.

11.2.7 Seller fails to fulfill its obligations pertaining to Fuel Availability under Section
9.13.

11.2.8 Seller fails to provide the security and to comply with any of the provisions of
Atrticle 10.

11.2.9 Seller fails to maintain an Annual Billing Factor of at least 70% for 12
consecutive months or more.

11.2.10 Seller fails to maintain Qualifying Facility status.

Delay Damages. If the Commercial Operation Date does not occur within ninety (90)
days after the Stipulated Commercial Operation Date, subject to extension for Force
Majeure, Seller shall pay Buyer damages (‘“Delay Damages’) in an amount of $3,000 per
day for each subsequent day until the Commercial Operation Date is achieved, unless this
Agreement is sooner terminated pursuant to Section 11.4. Except as provided in
Section 11.4, such Delay Damages shall be Buyer’s sole and exclusive remedy for
Seller’s failure to achieve the Commercial Operation Date.

Termination Due to Delay. If the Commercial Operation Date does not occur within
180 days after the Stipulated Commercial Operation Date, subject to extension for Force
Majeure, Buyer shall have the right to terminate this Agreement upon fifteen (15) days
notice to Seller. Upon termination of this Agreement pursuant to this Section 11.4, Buyer
shall be entitled to receive from Seller damages in the amount of $1,500,000 less the
amount of Delay Damages paid to Buyer pursuant to Section 11.3. Such right to
terminate and receive damages shall be Buyer’s sole and exclusive remedy for Seller’s
failure to so achieve the Commercial Operation Date.

Article 12
Taxes/Change in Law

Responsibility. Seller will be responsible for all Taxes imposed or levied relating to the
ownership or operation of the Facility. Buyer will be responsible for all Taxes imposed
upon the purchase of Net Electric Energy from the Facility (including any applicable
sales or use or similar Tax). If either Party is required to collect or remit any Tax on
behalf of the other Party, the obligated Party will reimburse the paying Party for such
Taxes.
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Tax Reporting. Each of the Parties will be responsible for its own Tax reporting. For

purposes of Tax reporting, the Parties will treat the transactions described in this

Agreement in a manner consistent with the characterizations of such transactions in this
Agreement.

Exemption. A Party, on notice from the other, shall provide a certificate of exemption or
other reasonably satisfactory evidence of exemption if either Party is exempt from Taxes,
and shall use Commercially Reasonable Efforts to obtain, and cooperate with the other
Party obtaining, any exemption from or reduction of Tax.

Income and Other Taxes. Each Party shall be responsible for its own liabilities for any

other Taxes, including income taxes, attributable to amounts paid to it under this
Agreement.

Change in Law .

12.5.1 As used herein, “Change(s) in Law(s)” means: after the Effective Date, the
adoption, enactment, imposition, promulgation, implementation, issuance, or
modification by a Governmental Authority of any Applicable Law, or the
issuance of an order, judgment, award or decree of a Governmental Authority
having the effect of the foregoing, including, but not limited to, the imposition on
a Party by any Governmental Authority of any requirement with respect to
compliance with the Clean Air Interstate Rule promulgated on May 12, 2005 (70
Fed. Reg. 25,162) or the Clean Air Mercury Rule promulgated on May 18, 2005
(70 Fed. Reg. 28,606) and any re-promulgation or re-issuance of such rules in
response to a petition for reconsideration or litigation challenging such rules,
regardless of the date on which such requirements are imposed.

12.5.2 The Parties acknowledge that Change(s) in Law(s), including, but not limited to
Environmental Laws(s) could significantly increase the costs of complying with
the terms of this Agreement (“Increased Costs”) and agree that, if any Change(s)
in Law(s) should increase(s) a Party’s cost of performing its obligations under
this Agreement above the threshold defined in Section 12.5.3 below, the Party
affected by such Change(s) in Law(s) may avail itself of the remedies set forth in

Section 12.5.4 below as its sole and exclusive remedies for such Change(s) in
Law(s) .

12.5.3 The Parties recognize and agree that certain Change(s) in Law(s) may occur that
do not rise to a level that the Parties desire to impact this Agreement.
Accordingly, the Parties agree that for the purposes of this Agreement, Change(s)
in Law(s) will not be deemed to have occurred unless the Increased Costs
resulting from such Change(s) in Law(s) exceed $4 million in the aggregate
during the Term.

12.5.4 If a Party’s Increased Costs should meet the threshold requirements set forth in

Section 12.5.3 above, and the non-affected Party does not agree, in its sole
discretion, to compensate the affected Party for such Increased Costs, then the
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affected Party may terminate this Agreement upon not less than one hundred and

eighty (180) Days written notice to the other Party in the manner provided for in

Section 16.1. Notwithstanding the foregoing, Buyer agrees, if legally possible, to

seek reimbursement for any such Increased Costs through any applicable cost

recovery clause or comparable non-base rate recovery mechanism prior to

invoking the termination provision in this Section 12.5.4. In the event that Buyer

is not permitted to recover any such Increased Costs through any such clause by

the Florida Public Service Commission, then Buyer shall have the right to

immediately terminate this Agreement upon the issuance of a final order of the
Commission in such matter.

Article 13
Representations and Warranties

Representations and Warranties of Seller. Seller hereby represents and warrants to Buyer
on the date of this Agreement:

13.1.1

13.1.2

13.1.3

13.14

Status. Seller is duly organized, validly existing and in good standing under the
laws of the jurisdiction of its formation and has all requisite power and authority
to own or lease and operate its properties and to carry on its business as proposed
to be conducted hereunder. Seller has delivered to Buyer a true and complete
copy of its Articles of Organization, certified by the Secretary of State of the State
of Florida, and such Articles remain in full force and effect.

Authorization, etc. The execution, delivery and performance by Seller of this

Agreement have been duly authorized by all necessary action on the part of Seller,
and do not and will not:

(a) violate the organizational documents of Seller or any Applicable Law, or

(b)  contravene, breach or result in a default under any agreement or
instrument to which Seller is a party or by which its assets may be bound.

Seller has delivered to Buyer a true and correct copy of resolutions, duly adopted
by the members of Seller at a meeting duly called and held, and authorizing this
Agreement, and such resolutions have not been amended or modified and remain
in full force and effect.

Enforceability. This Agreement is the legal, valid, and binding obligation of
Seller and is enforceable against Seller in accordance with its terms.

Permits and Approvals. As of the date of this Agreement, Seller has obtained any
and all Permits necessary for it to enter into this Agreement and reasonably
expects to have obtained all Permits necessary for operation of the Facility and
delivery of Net Electric Energy by the Commercial Operation Date.
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Litigation. There are no suits, proceedings, judgments, rulings or orders by or

before any Governmental Authority or arbitrator or any pending or threatened

action or proceeding affecting Seller before any Governmental Authority or

arbitrator (i) that could reasonably be expected to materially and adversely affect

the ability of Seller to perform its obligations under this Agreement or Seller’s

ability to operate the Facility, or (ii) which purports to affect the legality, validity
or enforceability of this Agreement.

Representations and Warranties of Buyer. Buyer hereby represents and warrants to Seller

on the date of this Agreement and again on and as of the Commercial Operation Date:

13.2.1

13.2.2

13.2.3

13.2.4

13.2.5

Status. Buyer is a utility established under the laws of the State of Florida and has
all requisite corporate power and authority to own or lease and operate its
properties and to carry on its business as now being conducted and as proposed to
be conducted under the terms of this Agreement. Buyer has delivered to Seller a
true and complete copy of its Articles of Incorporation, certified by the Secretary
of State of the State of Florida, and such Articles remain in full force and effect.

Authorization, etc. The execution, delivery and performance by Buyer of this
Agreement have been duly authorized by all necessary action on the part of
Buyer, and do not and will not:

(a) violate the organizational documents of Buyer or any Applicable Law, or

(b) contravene, breach or result in a default under any agreement or
instrument to which Buyer is a party or by which its assets may be bound.

Enforceability. This Agreement is the legal, valid, and binding obligation of
Buyer and is enforceable against Buyer in accordance with its terms.

Permits and Approvals. Buyer has obtained any and all Permits necessary for it to
enter into and perform its obligations under this Agreement.

Litigation. There are no suits, proceedings, judgments, rulings or orders by or
before any Governmental Authority or arbitrator or any pending or threatened
action or proceeding affecting Buyer before any Governmental Authority or
arbitrator that (i) could reasonably be expected to materially and adversely affect
the ability of Buyer to perform its obligations under this Agreement, or (ii)
purports to affect the legality, validity or enforceability of this Agreement.
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No Other Warranties. Except as explicitly set forth in this Agreement, neither Party
makes any representation or warranty, and all implied warranties, including any warranty
of merchantability or fitness for a particular purpose, are hereby expressly disclaimed.
Each Party’s decisions have been the result of arm’s length negotiations between the
Parties; and each Party is entering into this Agreement with a full understanding of all of

the associated risks (economic and otherwise), and it is capable of assuming and willing
to assume those risks.

Article 14
Indemnification; Limitation of Liability

Indemnification by Seller. Seller hereby agrees to indemnify and defend Buyer and each
of its Affiliates and the directors, officers and employees of each of them (collectively,
the “Buyer Indemnified Parties”), and hold each of Buyer Indemnified Parties

harmless, against all Claims made by third parties to the extent arising out of, resulting
from or caused by:

(1)  the ownership, operation or maintenance of the Facility, or
(2)  Net Electric Energy, when title to Net Electric Energy, is vested in Seller.

Indemnification by Buyer. Buyer hereby agrees to indemnify and defend Seller and each
of its Affiliates and the directors, officers and employees of each of them (collectively,
the “Seller Indemnified Parties”), and hold each of Seller Indemnified Parties harmless,

against all Claims made by third parties to the extent arising out of, resulting from or
caused by:

(1) The ownership and operation of Buyer’s electric transmission, insofar as Buyer’s
operation of such system relates to the subject matter of this Agreement, or

(2)  Net Electric Energy, when title to Net Electric Energy, is vested in Buyer.
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LIMITATION ON REMEDIES. TO THE EXTENT ANY EXPRESS REMEDY,

PAYMENT OBLIGATION, OR MEASURE OF DAMAGES FOR BREACH OF ANY

SECTION OF THIS AGREEMENT IS SET FORTH IN THIS AGREEMENT, SUCH

REMEDY, PAYMENT OBLIGATION OR MEASURE OF DAMAGES WILL BE THE

SOLE AND EXCLUSIVE REMEDY FOR THE BREACH OF SUCH SECTION.

ACCORDINGLY, EACH PARTY’S LIABILITY WILL BE LIMITED AS SET FORTH

IN SUCH SECTION AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN

EQUITY FOR THE SAME DAMAGE OR INJURY NOT PERMITTED BY SUCH

SECTION ARE WAIVED. NEITHER PARTY WILL BE LIABLE FOR

CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR INDIRECT

DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES,

BY STATUTE, IN TORT OR IN CONTRACT, EXCEPT TO THE EXTENT THAT A

CLAIM FOR WHICH A PARTY IS REQUIRED TO INDEMNIFY THE OTHER

PARTY UNDER THIS ARTICLE 14 INCLUDES SUCH DAMAGES INCURRED BY
THE THIRD PARTY MAKING SUCH CLAIM.

Survival. The provisions of this Article 14 shall survive the termination of this
Agreement.

Article 15
Force Majeure

Force Majeure. To the extent either Party is prevented by Force Majeure from carrying
out, in whole or part, its obligations under this Agreement and such Party (the “Claiming
Party”) gives notice and details of the Force Majeure to the other Party as soon as
practicable, then the Claiming Party shall be excused from the performance of its
obligations for the duration of the Force Majeure. Force Majeure shall not excuse the
obligation to pay amounts due or owing under this Agreement. The Claiming Party shall
remedy the Force Majeure with all reasonable dispatch and shall notify the non-Claiming
Party as soon as practicable of the termination of such Force Majeure event. To the
extent Buyer is unable to accept delivery of Net Electric Energy as provided under this
Agreement due to Force Majeure, this Agreement will not be construed to prohibit Seller
from selling Net Electric Energy to third parties during the continuance of such Force
Majeure; provided, that nothing in this Agreement will obligate Buyer to transmit such
Net Electric Energy to any third party. Seller shall reactivate the Facility at its own
expense if the Facility is rendered inoperable due to actions of Seller or its agents or a
Force Majeure Event.

Termination for Extended Force Majeure. In the event that a Force Majeure continues
for more than three (3) consecutive calendar months, then, during the next three (3)
consecutive months, so long as the Claiming Party is exercising due diligence to remedy
the Force Majeure this Agreement shall remain in full force and effect. If at the end of
such three (3) month period, the Parties agree that the cause of such Force Majeure can
reasonably be expected to be remedied through the exercise of due diligence within six
(6) additional months, the Claiming Party shall have an additional six (6) months to
remedy such Force Majeure; provided that, if the parties are unable to agree, the matter
shall be referred to an independent, neutral arbiter selected jointly by the parties to
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determine whether there is a reasonable probability that the effects of the Force Majeure

condition can be remedied within six (6) additional months through the exercise of

reasonable diligence. If the arbiter so determines, he shall have sole authority to grant the

Claiming Party an additional cure period of up to six months from the expiration of the

preceding cure period. If at the conclusion of the additional six-month cure period, the

Force Majeure has not been remedied, the non-Claiming Party may terminate this
Agreement upon notice to the Claiming Party.

15.2.1 Termination by Claiming Party. If the Claiming Party determines that curing the
effects of a Force Majeure event will cost the Claiming Party in excess of $5 million in
out-of-pocket costs, then the Claiming Party, upon demonstration to the non-Claiming
Party’s reasonable satisfaction of the anticipated cost of the cure, shall be entitled to
terminate the Agreement.

Article 16
Miscellaneous

Notices. All notices, demands, requests and other communications provided for under
this Agreement, except for real-time or routine communications between the Operating
Representatives concerning Facility operations, will be in writing addressed to the
respective Party, as the case may be, at the following addresses. Either Party may change
the address to which notices are sent or the designation of its Operating Representative by
written notice to the other as required by this Section 16.1. Notice will be deemed to
have been given (a) when presented personally, upon receipt, (b) when sent by a
nationally recognized overnight courier service, on the date delivered to the addressee, (¢)
when sent by mail, postage prepaid, registered or certified, return receipt requested, on
the date delivered to the addressee or (d) when sent by facsimile transmission, on the date
of electronic confirmation of transmission (if sent on a Business Day before 5:00 p.m.
Eastern Prevailing Time) or the first Business Day thereafter (if sent at any other time).
The names and addresses for the service of notices referred to in this Section 16.1 and the
designated Operating Representatives are:

To Seller: Florida Biomass energy, LLC d/b/a FBenergy
c/o FBenergy
100 Third Ave. West
Bradenton, F1 34205
Phone No.: 941-567-1631

Operating Representative: Richard Jensen

To Buyer: Progress Energy Florida, Inc
299 First Avenue North
PEF 155
St. Petersburg, FL 33701
Fax No.: (727) 820-4598
Operating Representative: Cogeneration Manager
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with a copy to: Progress Energy Florida, Inc
299 First Avenue North
PEF 151
St. Petersburg, Florida 33701
Fax No.: (727) 820-4598
Attention: Deputy General Counsel

Confidentiality. Each Party agrees that it will not disclose Confidential Information,
whether acquired before or after the Effective Date of this Agreement, to any third party
other than each Party’s officers, directors, employees, advisors or representatives, or each
Party’s Affiliates and commercial or institutional lenders or investors (current or
prospective), their officers, directors, employees, advisors or representatives, in each case
who need to know such information for the purpose of advising such Party or enforcing
the terms of this Agreement, and who agree to maintain the confidentiality of the
Confidential Information (collectively, “Representatives”) during the Term and for a
period ending two years thereafter. Each Party will be responsible for any breach of this
Section 16.2 by its Representatives. Notwithstanding the foregoing, Confidential
Information may be disclosed to any Governmental Authority or regulatory authority
requesting or requiring such information, provided that the other Party is notified of such
disclosure (to the extent permitted by law) so that it may seek a protective order or take
other action it deems appropriate. This provision will not restrict either Party from
making public announcements of the existence of this Agreement or the amount of Net
Electric Energy to be purchased and sold or the duration of this Agreement, but no such

public announcement may disclose the other terms of this Agreement without the consent
of the other Party.

No Partnership. This Agreement shall not be interpreted or construed to create an
association, joint venture or partnership among the Parties, or to impose any partnership
duty, obligation or liability on the Parties. No Party shall act as agent of the other, have
the authority or hold itself out as having the authority to bind the other Party to any
contract, obligation or commitment or take any other action on behalf of the other Party,
in each case except as expressly set forth in this Agreement.

Assignment. This Agreement may not be assigned by any Party without the other Party’s
prior written consent; provided, however, that Seller may assign, transfer, mortgage or
pledge its interest in this Agreement as security (an “Assignment for Security”) for any
obligation secured by any indenture, mortgage or similar lien on its assets, without
limitation on the right of the secured party to further assign this Agreement, including the
assignment to create a security interest for the benefit of the third party. Buyer will take
such actions as Seller may reasonably request in connection with an Assignment for
Security, including delivery of its written consent to such assignment and other
documentation reasonably acceptable to lenders. Any assignment of this Agreement by
Seller made with the consent of Buyer, except for an Assignment for Security, shall
constitute an acceptance and assumption of such obligations by the assignee, a novation
of the assignee in place of Seller with respect to such obligations (and any related
interests so transferred), and a release and discharge by Buyer of Seller from, and an
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agreement by Buyer not to make any claim for payment, liability, or otherwise against
Seller with respect to, such obligations from and after the effective date of the
assignment.

Further Assurances. Each Party hereby undertakes to take or cause to be taken all
actions, including the execution of additional instruments or documents, necessary to
give full effect to the provisions of this Agreement.

Third Party Beneficiaries. This Agreement is for the benefit of the Parties hereto and
their respective successors and permitted assigns and Buyer Indemnified Parties and
Seller Indemnified Parties, and this Agreement shall not otherwise be deemed to confer

upon or give to any third party any remedy, claim, liability, reimbursement, cause of
action or other right.

Governing Law. This Agreement shall be governed by and shall be construed and
interpreted in accordance with the laws of the State of Florida, without reference to
principles of conflicts of laws thereunder.

Waiver of Jury Trial. Each Party hereby irrevocably and unconditionally waives any
right to a jury in any trial of any action arising out of this Agreement.

Entire Agreement. This Agreement constitutes the entire agreement between the Parties
and supersedes all prior agreements and undertakings, oral or written, between them with
respect to the subject matter of this Agreement.

Amendment.

16.10.1 In Writing. No amendment, modification, waiver, change or addition hereto
shall be effective or binding on any of the Parties hereto unless the same is in
writing and signed by each of the Parties hereto.

Waivers. Any waiver, express or implied, by either Party of any right or of any failure to
perform or breach of this Agreement by the other Party shall not constitute or be deemed
as a waiver of any right or of any other failure to perform or breach of this Agreement by
such other Party, whether of a similar or dissimilar nature.

Severability. In the event of the invalidity or unenforceability of any provision of this
Agreement, the validity or enforceability of the other provisions hereof shall not be
affected and the Parties shall substitute for such invalid or unenforceable provision a
valid and enforceable provision that most closely approximates the intended effect of the
invalid or unenforceable provision.

Resolution of Disputes

16.13.1 Notice of Dispute. In the event that any dispute, controversy or claim arising
out of or relating to this Agreement or the breach, termination or validity thereof
should arise between the Parties (a “Dispute”), the Party wishing to declare a
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Dispute shall deliver to the other Party a written notice identifying the disputed
issue.

16.13.2 Resolution by Parties. Either Party may give the other Party written notice of
any Dispute not resolved in the normal course of business. Executives of both
Parties shall meet at a mutually acceptable time and place within ten (10)
Business Days after delivery of such notice and thereafter as often as they
reasonably deem necessary, to exchange relevant information and to attempt to
resolve the Dispute. In such meetings and exchanges, a Party shall have the
right to designate as confidential any information that such Party offers. No
Confidential Information exchanged in such meetings for the purpose of
resolving a Dispute may be used by a Party in litigation against the other Party.
If the matter has not been resolved in the aforementioned manner within thirty
(30) Days of the disputing Party’s notice having been issued, or if the Parties
fail to meet within ten (10) Business Days as required above, either Party may
initiate binding arbitration in St. Petersburg, Florida, as hereafter provided. The
binding arbitration proceeding shall be conducted by a three-party arbitration
panel in accordance with the Rules for Non-Administered Arbitration of The
International Institute for Conflict Prevention & Resolution (“CPR Institute)
or other mutually agreed upon procedures.

[Remainder of page intentionally left blank.]
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IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed and

delivered by their duly authorized officers or agents, all as of the day and year first above
written.

Florida Biomass Energy, LLC d/b/a FBenergy

By: /?’ G/anc) q\eﬁ@\&u}.\

Name: 73’?(25 Deol
Title: '/?(o_(wﬁw - _TMSQA/

Florida Power Corporation d/b/a Progress
Energy Florida, Inc.

Title: ﬁ/{‘fs.‘c/f/n‘- ¥ c fo fd:/:
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POWER PURCHASE AGREEMENT ASSIGNMENT AND ASSUMPTION
AGREEMENT

This Power Purchase Agreement Assignment and Assumption Agreement (“Agreement”)
is made and entered into as of August 1, 2011, between Florida Biomass Energy, LLC (d/b/a
FBenergy), a Florida limited liability company (“Assignor™), and Florida Power Development,
LLC, a Delaware limited liability company (“Assignee™). Florida Power Corporation (d/b/a
Progress Energy Florida, Inc.), a Florida corporation (“Buyer”) is a party hereto for purposes of
consenting to the assignment and assumption as set forth below.

WITNESSETH:

WHEREAS, Assignor is party to that certain Energy Purchase and Sale Agreement as
amended, dated as of June 29, 2009 (the “PPA”), with the Buyer;

WHEREAS, Assignor desires to assign to Assignee, and Assignee desires to assume, all
of Assignor’s right, title, interest and obligations in, to and under the PPA; and

WHEREAS, Buyer, as the counterparty to the PPA and, pursuant to Section 16.4 thereof,
is willing to consent to the assignment of the PPA by Assignor and the assumption of the PPA by
Assignee as set forth in this Agreement.

NOW, THEREFORE, in consideration of the premises and the mutual agreements
contained herein, the receipt and sufficiency of which are hereby acknowledged, Assignor and
Assignee hereby agree as follows:

1. Assignment. Assignor hereby conveys, assigns and transfers to Assignee and its
successors and assigns all of Assignor’s right, title, interest and obligations in, to and under the
PPA.

2. Assumption. Assignee hercby accepts the foregoing assignment, transfer and
conveyance of Assignor’s right, title, interest and obligation in, to and under the PPA, and
Assignee hereby agrees and confirms that it shall be bound by all the terms of, and undertake,
assume and accept all of the rights, obligations and liabilities of, Assignor under the PPA
whether arising before, on or after the date of this Agreement.

3. Consent to Assignment. Pursuant to Section 16.4 of the PPA, Buyer hercby
consents to the assignment and assumption as set forth in paragraphs 1. and 2. above, and such
consent constitutes a release and discharge by Buyer of Assignor from, and agreement by Buyer
not to make any claim for payment, liability, or otherwise against Assignor with respect to such
obligations from and after the date hereof.

4, Release and Waiver. Assignee, for and on behalf of itself and its successors and
assigns, hereby releases and forever discharges Assignor from all claims and liabilities arising
out of the PPA, and Assignee hereby waives any and all claims it may have against Assignor
now existing or hereafter arising out of the PPA.

5. Further Assurances. Each of Assignor, Assignee and Buyer shall take any and all
WASHINGTON #217024v1 |
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further actions and execute and deliver any and all such further documents as are necessary or
reasonably requested by the other party to effectuate the purposes of this Agreement. The
undertakings set forth in this paragraph shall survive the execution and delivery of this
Agreement.

6. Successors and Assigns. This Agreement shall bind and inure to the benefit of
Assignor and Assignee and their respective successors and assigns.

7. Descriptive Headings. The descriptive headings of the several paragraphs of this
Agreement arc for convenience only and shall not be deecmed to affect the meaning or
construction of any of the provisions hereof.

8. Governing Law. This Agreement shall be governed by and construed in
accordance with the laws of the State of New York excluding, to the greatest extent a New York
court would permit, any rule of law that would cause the application of the laws of any
jurisdiction other than the State of New York.

9. Counterparts. This Agreement may be executed in any number of counterparts,
and each counterpart hereof shall be deemed to be an original instrument, but all such
counterparts shall constitute but one assignment.

[REMAINDER OF PAGE LEFT INTENTIONALLY BLANK]
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IN WITNESS WHEREOF, Assignor and Assignee have executed this Agreement by
their duly authorized representatives as of the date and year first above writien.

ASSIGNOR:

FLORIDA BIOMASS ENERGY, LLC D/B/A
FBENERGY

ARl B
I‘l\alzxm,e: Ifc?/&ﬁ/&ﬂ f Jeoge

Title: Ples De~T

ASSIGNEE:

FLORIDA POWER DEVELOPMENT, LL.C

By:
Name:
Title:
AGREED AND ACKNOWLEDGED
this __day of August, 2011
BUYER:

FLORIDA POWER CORPORATION D/B/A PROGRESS
ENERGY FLORIDA. INC, /7

Name:“ ficide], A - CAnd |
Nlerp s Emmﬁw% WhoroskeiE

[PPA ASSIGNMENT AND ASSUMPTION AGREEMENT]
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IN WITNESS WHEREOF, Assignor and Assignee have executed this Agreement by
their duly authorized representatives as of the date and year first above written.

ASSIGNOR:

FLORIDA BIOMASS ENERGY, LI.C b/B/A
FBENERGY

By:
Name:
Title:

ASSIGNEE:

FLORIDA POWER DEVELOPMENT, LL.C

By: ‘\' - -
Name: ‘ T Hoplc{rfzj
Title: v Y+ Secve

AGREED AND ACKNOWLEDGED

this ___day of August, 2011
BUYER:

FLORIDA POWER CORPORATION D/83/A PROGRESS

ENERGY FLORIDA, INC, /]
) #t / P
7 . s

tame: - YfICHAE] A CARd d
M Discion. , Cenepppess 4 hooskr

[PPA ASSIGNMENT AND ASSUMPTION AGREEEMENT)
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ExecuTion CopPy

TERMINATION AGREEMENT

This Termination Agreement (this “Termination Agreement”), dated December 21, 2017 (the
“Effective Date™), is entered into by and between Florida Power Development, LLC (“FPD™)
and Duke Energy Florida, LLC f/k/d Florida Power Corporation d/b/a Progress Enérgy Florida,
Inc, (“Duke”) (eacha “Party” and collectively, the “Parties”). '

RECITALS:

WHEREAS, Florida Biomass Energy, LL.C d/b/a FBenergy (*FBE") and Duke (as
Florida Power Corporation d/b/a Progress Energy. Florida, Inc.) entered into that Energy
Purchase and Sale Agreement, dated as of July 10, 2009, as modified and supplemented by the
Memorandum of Operations Understanding by Progress Energy Florida d/b/a Duke Energy and
Florida Power Development, dated March 13, 2014, by and between the Parties (together, the
“Agreement”), with respect to that certain Facility as defined in the Agreement;

WHEREAS, FBE assigned its rights in.and obligations under the Agreement to FPD
pursuant {0 that certain Power Purchase Agreement Assignment and Assumption Agreement,
dated August 1, 2011; and

WHEREAS, the Parties mutually desire to (i) terminate the Agreement, (ii) no longer
make power sales and purchases from the Facility and rétire the Facility from service, and (iii)
secure the necessary regulatory approvals in furtherance thereof, each on the terms and
conditions set forth in this. Termination Agreement.

NOW, THEREFORE, in con'sicler‘a_tion of the premises and the covenants, conditions,
and agreements contained herein, and for other good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledged, the Parties hereby agree as follows:

1. Defined Terms. Unless otherwise indicated, capitalized terms used but not defined in
this Termination Agreement have the meanings given to those terms in the Agreement.

“Ba_ck_'si_op Date” means June 1, 2018 or such later date as the Parties may mutually
agree in writing.

“FPSC" means the Florida Public Service Commission, and any successor thereto,

“FPSC Approval” means a final non-appealable order approving the FPSC Petition, in
its entirety and without conditions, modifications, or restrictions, as determined by Duke
in its sole discretion, that is issued by the Florida Public Service Commission approving a
petition for termination of the Agreement pursuant to Rule 28-106.201, Fla. Admin.
Code,

“FPSC Petition” has the meaning set forth in Section 3.a of this Termination Agreement.

2. Apreements in Anticipation of Teymination.

a. Waivers Regarding Agreement, As the Parties anticipate the shutting-down of the
Facility and will take actions in furtherance thereof after the Effective Dale, the
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following provisions of the Agreement are hereby waived by the Parties as of the
Effective Date {or such -daie as indicated below) until the earlier of (a) Closing Date
or (b) July 1, 2018 (the “Relief Period™):

i. Section 3.3.3 (Targeted Capacity), the requirement that Capacity as
determined by the Targeted Capacity Test must be no less than 54 MW,

if. Section 3.3.6 (Additional Tests), the right of the Buyer to call for any
additional Targeted Capacity Tests;

ii. Section 3.3.7 (Failure to Test at Minimum Targeted Capacity), the Sellet’s
obligations upon the results of Targeted Capacity Test showing the
Facility’s Capacity at below 54 MW,

iv. Section 8.1.2 (Project Energy Payment Adjustment), on and after January
1, 2018, reduction of the Project Energy Payment if the Billing Factor
remains below 75%;

v. Section 5.6 (Mutually Agreed Outage), the requirement to secure Buyer's
consent for any removal of a unit from service;

vi. Section 9.9 (Qualiﬁcd_ Personnel), the requirement that the Selleremploy
or confract with qualified personnel with respect to operating and
maintaining the Facility;

vii. Section 9.10 (Inspection), the stated obligation of the Seller to maintain
the Facility;

viii. Section 9.13 (Fuel Availability and Cover Damages), the requirement that
the Seller maintain sufficient Fuel, demonstrate its capability ta maintain
sufficient Fuel or the presence of 72-hour Fuel supply, cure any deficiency
in the amount of such Fuel, or pay any replacement contingency fee;

ix. Section 11.2.2 (Eveats of Default, [nability to Deliver), the Event of
Default for failure to maintain the Facility to meet stated Capacity and Net
Electric Energy levels;

x. Section 11.2.7 (Events of Default), the Event of Default for failure to
fulfill obligations related to Fuel Availability; and

xi. Section 11.2.9 (Event of Default), the Event of Default for failure to
maintain an Annual Billing Factor of at Teast 70% for 12 consecutive
months or more.

. Effect of Constructions and Waivers. If this Termination Agreement terminates
without the Closing Date occurring, Sections 2.b and 2.c shall be separately effective
as‘if the parties had separately agreed to such waivers independently of this
Termination Agreement. In addition, the Relief Period will be excluded from (i)
calculations of the Annual Billing Factor (Section 8.1.2 of the Agreement), {if)
calculations of Capacity and Net Electric Energy Levels (Section 11.2.2 of the
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Agreement), and (iii) any determination of whether an Event of Default has occurred
under Section 11.2.2, 11.2.7.or 11.2.9 of the Agreement. To the extent that the
Facility is abie to operate before the Closing Date, the Parties agree to use
commercially reasonable efforts coordinate and schedule shut-down activities such
that the Facility will be operational during periods of high customer demand.

¢. Survival. This Section 2 shall survive termination of the Termination Agreement.

3. Regulatory Actions.

a.  Within fifteen (15) Business Days after the Effective Date {or-such later date as the
Parties may agree in writing), Duke will file a petition pursuant fo Rule 28-106.201,
Fla. Admin. Code, with the FPSC for FPSC Apptoval to terminate the Agréement
(the “FPSC Petition™), and thereafter shull use commercially reasonable efforis to
compiy with the requirements of the FPSC in conducting any hearings or other
proceedings in connection with the FPSC Petition in otrder to obtain the FPSC
Approval.

b. With respect 1o the FPSC Petition, Duke shall:
i. Begin preparation of the FPSC Petition after the Effective Date;

ii. Allow FPD to review and comment on the FPSC Petition priar to filing
with the FPSC;

iii. Request that FPSC grant expedited treatment of the FPSC Petition;

iv. Request that FPSC grant the FPSC Petition without any modification to
this Termination Agreement;

v. Subject to restrictions required by law, promptly furnish FPD with copies.
of any notices, coitespondence or other written comtunication from the
FPSC;

vi. Promptly make any appropriate or necessary subsequent or supplemental
filings required by the FPSC in connection with the FPSC Petition; and

vii. Allow FPD to review and comment on such filings as described in Section
3.b.vi as is reasonably necessary, feasible, and appropriate priorto filing
with the FPSC; provided, however, that if the FPSC requests information
from Diike in such a timeframe that FPD is not able to review and
comment before Duke is obligated to make the filing, FPD will only be
provided the opportunity to feview the as-submitted filing and not
comment.

c. In furtherance of obtaining the FPSC Approval, the Parties shall use reasonable
efforts to promptly make any approprialé or necessary subsequent or supplemental
filings as described in Section 3.b.vi and cooperate with each other in the preparation
-of such filings in such manner as is reasonably necessary and appropriate..
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4, Termination of the Agreement.

a. Closing, On the date on which the last of the Closing Conditions is satisfied (such
day, the “Closing Date™), provided that such date is on or before the Backstop Date,
Section 2.2 of the Agreement will be amended and restated hereby to identify the
Closing Date as the final date of the Term.

b. Closing Conditions. The following conditions must be satisfied for the Closing Date
to occur (the “Closing Conditions™):

i. Receipt by Duke of the FPSC Approval; and

i, Payment to FPD by wire transfer of immediately available funds to the
account identified in Schedule 1 of the amount equal to:

1. $113,100,000, which amount represents:

a. $105,000,000 as the fee payable by Duke to FPD for its
consent to terminate the Agreement; plus

b. $8,100,000 as the deposit refundable by Duke to FPD as
“Seller Performance Security” pursuant {o Section 10.1 of
the Agreement; and

2. Any amounts delivered by FPD to Duke-after the Effective Date as
additional “Seller Performance Security™ as a result of a Material
Adverse Change under Section 10.1 of the Agreement.

ifl. Aflcr-re_ceiving payment from Duke under Section 4.b.ii-above, FPD files
notification with the Federal Energy Regulatory Comimission to terminate
their Qualifying Faeility Status associated with the Facility effective on
the Closing Date utilizing the form of the letter in Exhibit A.

c. Release and Discharge, Effective as of the Closing Date, each of the Parties. are
hereby released and discharged from any and all obligations o each other arising
under or with respect to the Agreement, and their respective rights against each other
thereunder are hereby cancelled; provided, that such release, discharge, and
cancellation shall not affect any rights, liabilities, or obligations of any Party with
respect to (1) payments described-in this Termination Agreement, and (ii) payments or
other obligations due and payable, arising, or due to be performed by such Party
under the Agréement on or prior to the Closing Date, regardless of whether a Party
submits a related invoice on or after the Closing Date (“Prior Obligations”), and all
such Prior Obligations shall be paid or performed by the Pariy owing them in
accordance with the terms and conditions of the Agreement as in effect immediately
‘prior'to the Closing Date.

5. Failure to Close: If {a) the FPSC or other regulatory or governmental body denies the:
FPSC Petition, or FRSC Approval is not obtained by the Parties before the Backstop
Date, or (b) the Closing. Date does not occur on or before the Backstop Date, then this



Duke Energy Florida
DocketNo.
Witness: Borsch

Exhibit No. __ (BMHB-2)
Page 5 of 10

10

11,

i3.

14,

15,

Termination Agreement will terminate except for those provisions that survive by their
terms.

Facility Shut-down. After the Effective Date, FPD may begin taking a!l reasonably
necessary and appropriate actions towards perimanently shutting-down the Facility. After
the Closing Date, FPD shall begin dismantling the Facility, such that the Facility will
become pcrmanently inoperable by December 31, 2018. Furthermore, FPD and its
successors agree to.not re-file for Certification of Qualifying Facility Status for this
Facility at any regulatory agency.

Interconnection Termination. After the Closing Date, Duke and FPD shall take all

reasonably necessary steps to terminate al} interconnection agreements for the Facility.

Resolution of Disputes, The terms regarding dispute resolution in Section 16.13 of the
Agreement are incorporated by reference as if set forth herein.

Limi{ation on Remedies. The terms regarding limitation on remedies in Section 14,3 of
the Agreement are incorporated by reference as if set forth herein mutatis mutandis.

Representations and Warranties. Each Party hereby represents and warrants to.the
ather Party, as of the date hereof, that (i) it is duly organized and validly existing under
the laws of the jurisdiction of its organization or incorporation and is in good standing
under such laws and (ii) it has the corporate, governmental and other legal capacity,
authority and power to execute this Termination Agreement, to deliver this Termination
Agreement and to perform its obligations under this Termination Agreement, and has
taken all necessary action to authorize the foregoing.

Notices. All notices and other communications provided for hereunder shall be in
writing (including telecopy communication and electronic mail) and mailed, sent by
facsimile or other means of electronic transmission approved in advance by the recipient
Party or delivered by hand or avernight courier service, at the addresses set forth in

Schedule |,

Further Assurances. The Parties agree to enter into such further agreements, execute
such further letters or other documents or take such other actions (or inactions) as are
reasonably required in order to give effect to the terms set.out in this Termination
Agreement.

Legal Fees and Costs. Each of the Parties shall bear responsibility for its own ¢osts and
expenses, including the fees and expenses of its.legal counsel and other consultants and
advisors incurred in connection with this Termination Agreement and any regulatory
filings described herein, including but not limited to obtaining the FPSC Approval.

Public Announcements. FPD and Duke will jointly agree to any media releases.
regarding the transactions and matters contemplated by this Termindtion Agreement.

Confidentiality.

a. Until Duke files the FSPC Petition:
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I7.

18,

19,

20.

i. Each Party agrees that neither it, nor its subsidiaries, affiliates, employees.
or representatives will disclose or allow disclosure of this Termination.
Agreement, the information contained herein, any data or materials

‘provided by Duke or FPD, respectively, in connection herewith, any
information labeled as “Confidential Information” or the discussions in
furtherance of the transactions and miatters contemplated by this
Termination Agreement to any party other than (1) its own entities,.
personnel and ‘agents having a need-to-know; (2} Counterparties to
material contracts related to the Facility; and (3) third parties with a need
to be briefed in advance of and to support the FPSC Petition.

ii. Theterms re_gardin_g_c_:ohﬁdenliality-in Section 16.2 of the Agreement are
incorporated by reference as if set torth herein.

b. After Duke files the FPSC Petition, the confidentiality obligations set forth in Section

15.a.} and 15.a.ii of this Termination Agreement shall terminate.
c. This Section 15 shall survive termination of the Termination Agreement.

Precedence. In the event of a conflict between the provisions of this Termination
Agreement and the terms. of the Agreement, the provisions of this Termination
Agreement-will prevail.

Governing Law. This Termination Agreement and the rights and duties of the Parties
shall be governed by, construed in accordance with and enforced under the laws of the
State of Florida without reference to principles of conflicts of law thereunder.

Waiver of Jury Trial. EACH OF THE PARTIES HERETO HEREBY
IRREVOCABLY WAIVES ALL RIGHT TO TRIAL BY JURY IN ANY ACTION,

PROCEEDING OR COUNTERCLAIM (WHETHER BASED ON CONTRACT, TORT

OR OTHERWISE) ARISING OUT OF OR IN ANY WAY RELATING TO THIS
TERMINATION AGREEMENT OR THE PERFORMANCE OR _
NONPERFORMANCE OR OBLIGATIONS ARISING UNDER OR IN CONNECTION
WITH THIS TERMINATION AGREEMENT,

Successors and Assigns. This Termination Agreement shall be binding upon and inure
to the benefit of the Parties hereto and their respective successors and permitted assigns,
Notwithstanding anything in this Termination Agreement to the contrary, a Party cannot

assign or transfer (whether by way of security or otherwise) this Termination Agreement
or any interest or obligation in or under this Termination Agreement without the prior
written consent of the other Party, which shall not be unreasonably withheld or delayed.

Entire Agreement, This Termination Agreement contains all of the agreements of the

Parties with respect to the subject matter hereof and no prior agreemefit, understanding,
or representation pertaining to-any such matter shali be effective for any purpose. No

provision of this Termination Agreement may be amended except by an express
agreement in writing signed by the Parties or their respective successors in interest,
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Counterparts. This Termination Agreement may be executed in any number of
counterparts and delivered by facsimile or electronic mail (in .pdf format) by the Parties
hiereto on separate counterparts, and each such counterpart so delivered is deemed to be
an original, but all such counterparts together constitute but one and the same agreement.
Delivery of an executed counterpart of a signature page to this Termination Agreement
by telecopier or .pdf shall be effective as delivery of a manually executed ‘counterpart of
‘this Termination Agreement.

Imaged Agreement. Any original executed copy of this Termination Agreement may be
photocopied and stored on computer tapes and disks (the *“Imaged Agreement”). The
lmaged Agreement, if introduced as evidence 6n paper in automnated facsimile form, and
all computer records of the foregoing, if introduced as evidence in printed format, in any
judicial, arbitration, mediation, or administrative proceedings, will be admissible as
between the Parties to the same extent and under the same conditions as other business
records originated and maintained in.documentary form. Neither Parly shall object to the:
admissibility of the Imaged-Agreement (or photocopies of the. transcription of the Iimaged
Apgreement) on the basis thut such were not originated or maintained in. documentary
form under either the hearsay rule, the best evidence rule, or other rule of evidence.

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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IN WITNESS WHEREOQF, the Parties have executed this Termination Agreement as of
the date first above written.

Florida Power Development, LL.C

Duke Energy Florida, LLC

Namé: Harey'K. Sideris
Title;: President

[SIGNATURE PAGE TO TERMINATION AGREEMENT]
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SCHEDULE 1

Notice Details.and Wire Instructions

If to Florida Power Development, LLC:

Florida Pewer Developrient, LLC
1111 Fannin Street, Floor 11
Houston, TX 77002

Atiention: Manager A

Fax: 713-236-5000

Email: jeff. winkler@jpmorgan.com

With a copy to:

Eversheds Sutherland (US) LLP

700 Sixth Street, NW

Washington, DC 20001

Attention: David T. McIndoe

Email: davidmcindoe @eversheds-sutherland.com

Wire Details for Florida Power Development, LLC:

Acct # 2-0200-5081-3380

ABA # [21-000-248

Owner; Florida Power Development LL.C
Account Bank: Wells Fargo Bank, N.A.
Wells Fargo Bank, N.A.,

PO Box 63020

San Francisco, CA 94163

if to Duke Energy Florida, LLC:

Duke. Energy Florida, LLC

299 First Avenue North

St. Petersburg, FL 33701 _

Altention: Cogeneration Manager DEF 155
Fax: 727-820-4598.

Email: Tamara. Waldmann @duke-energy.com
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APPENDIX A

[Date]

VIA ELECTRONIC FILING

Kimherly D. Bose, Secretary

Federal Energy Regulatory Commission
888 First Street, N.E.

Washington, D.C. 20426

Re:  Termination of Status as Qualifying Facility for Florida
Power Development LLC Docket No. QF82-207-004

Dear Ms. Bose:

On August 27, 1982, Florida Crushed Stone Company submitted an application for
certification of Qualifying Facility Staius for a Cogeneration Facility for its biomass
generation facility (the “Facility”) in Docket No. QF82-207-000. A subsequent amendiment
and successive self-recertifications of Qualifying Facility Status have been filed over the
intervening years in Docket No. QF82-207 to denote, among other things, changes in
upstteam  ownership of the Facility which is currently owned by Florida Power
Development LLC (the “Applicant™).

The Applicant recently terminated its long-term power purchase agreement {or sales of
power from the Facility, and therefore no longer makes sales of power from the Facility and
the Facility is being decommissioned. Therefore, the Applicant hereby notifies the
Commission of the termination of the Qualifying Facility status of the Facility effective as of
[Closing Date].

Please contact the undersigned with any guestions.

Sincerely,

Paul Tramonte

J.P.Morgan Ventures Energy Corp., on behalf of
Applicant

1111 Fannin, 1 tth Floor

Houston, TX 77002

713.236.3079

Paul. Tramonte @ JPMorgan.com
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FPD Termination - Results of DEF's Economic Evaluation - Upper Band (421 GWh)
$ in millions
Nominal | Present
2018 2019 2020 2021 2022 2023 2024 2025 2026 2027 2028 2029 2030 2031 2032 2033 2034 Total Value
A Regulatory Asset Amortization 4 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 3 105 65
B Interest Expense 2 2 2 2 2 1 1 1 1 1 1 1 1 0 0 0 0 18 13
C Return on Equity 5 5 4 4 4 3 3 3 2 2 2 2 1 1 1 0 0 41 31
D Income Tax 3 3 3 2 2 2 2 2 2 1 1 1 1 1 0 0 0 26 19
E=A+B+C+D Total cost of FPD Buyout 14 16 15 15 14 13 13 12 12 11 10 10 9 8 8 7 3 190 128
F DEF System Impact 10 11 11 15 16 18 20 17 20 15 18 14 22 19 15 21 7 271 163
G Avoided Energy Payment of PPA (21) (32) (33) (33) (34) (34) (35) (35) (36) (36) (37) (37) (38) (39) (39) (40) (15) (574) (350)
H=F+G Net System Impact from Termination (11) (21) (212) (18) (18) (16) (15) (18) (16) (21) (19) (24) (16) (20) (24) (19) (8) (303) (187)
I=E+H Net Customer (Savings) / Cost 3 (5) (6) (3) (4) (2) (3) (6) (4) (10) (9) (14) (7) (12) (16) (12) (5) (113) (59)
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FPD Termination - Results of DEF's Economic Evaluation - Lower Band (378 GWh)
$ in millions
Nominal | Present
2018 2019 2020 2021 2022 2023 2024 2025 2026 2027 2028 2029 2030 2031 2032 2033 2034 Total Value

A Regulatory Asset Amortization 4 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 3 105 65
B Interest Expense 2 2 2 2 2 1 1 1 1 1 1 1 1 0 0 0 0 18 13
C Return on Equity 5 5 4 4 4 3 3 3 2 2 2 2 1 1 1 0 0 41 31
D Income Tax 3 3 3 2 2 2 2 2 2 1 1 1 1 1 0 0 0 26 19
E=A+B+C+D Total cost of FPD Buyout 14 16 15 15 14 13 13 12 12 11 10 10 9 8 8 7 3 190 128
F DEF System Impact 9 10 10 14 14 17 18 15 18 14 16 14 21 18 14 18 7 247 148
G Avoided Energy Payment of PPA (19) (29) (29) (30) (30) (31) (31) (32) (32) (33) (33) (34) (34) (35) (35) (36) (14) (516) (314)
H=F+G Net System Impact from Termination (10) (19) (19) (16) (16) (14) (14) (17) (14) (19) (17) (20) (13) (17) (21) (17) (7) (269) (166)
I=E+H Net Customer (Savings) / Cost 5 (3) (4) (1) (2) (1) (1) (4) (3) (8) (7) (10) (4) (8) (13) (10) (4) (79) (38)
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IN RE: DUKE ENERGY FLORIDA, LLC’S PETITION FOR APPROVAL
TO TERMINATE QUALIFYING FACILITY POWER
PURCHASE AGREEMENT

FPSC DOCKET NO.

DIRECT TESTIMONY OF CHRISTOPHER A. MENENDEZ

DECEMBER 29, 2017

Please state your name and business address.
My name is Christopher A. Menendez. My business address is Duke Energy Florida,

LLC, 299 1st Avenue North, St. Petersburg, Florida 33701.

By whom are you employed and what is your position?
I am employed by Duke Energy Florida, LLC (“DEF” or “the Company”) as Rates

and Regulatory Strategy Manager.

Please describe your duties and responsibilities in that position.

I am responsible for regulatory planning and cost recovery for DEF. These
responsibilities include completion of regulatory financial reports and analysis of
state, federal, and local regulations and their impacts on DEF. In this capacity, | am
responsible for, among other things, DEF’s Final True-Up, Actual/Estimated
Projection, and Projection Filings in the Fuel Clause and the Capacity Cost Recovery

Clause.

Please describe your educational background and professional experience.
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I joined the Company on April 7, 2008, as a Senior Financial Specialist in the Florida
Planning & Strategy group. In that capacity, | supported the development of long-
term financial forecasts and the development of current-year monthly earnings and
cash flow projections. In 2011, | accepted a position with the Company as a Senior
Business Financial Analyst in the Power Generation Florida Finance organization. In
that capacity, | provided accounting and financial analysis support to various
generation facilities in DEF’s fossil fleet. In 2013, | accepted a position with the
Company as a Senior Regulatory Specialist. In that capacity, | supported the
preparation of testimony and exhibits for the Fuel Docket as well as other
Commission Dockets. In October 2014, | was promoted to my current position. Prior
to working at DEF, | was the Manager of Inventory Accounting and Control for
North American Operations at Cott Beverages. In this role, I was responsible for
inventory-related accounting and inventory control functions for Cott-owned
manufacturing plants in the United States and Canada. | received a Bachelor of
Science degree in Accounting from the University of South Florida, and | am a

Certified Public Accountant in the State of Florida.

What is the purpose of your testimony?

My testimony is provided to support DEF’s request for approval of a Termination
Agreement (the “Termination Agreement”) between DEF and Florida Power
Development (“FPD”), pursuant to which DEF and FPD propose to terminate a

power purchase agreement (the “FPD QF PPA”) that is no longer cost-effective for
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DEF customers. My testimony explains DEF’s proposed rate treatment for the

Termination Payment that would be required pursuant to the Termination Agreement.

Have you prepared, or caused to be prepared under your direction, supervision,
or control, exhibits in this proceeding?

I am sponsoring the following exhibit:

Exhibit No. __ (CAM-1), Estimated Residential Rates.

I am also co-sponsoring DEF Exhibit BMHB-3.

These exhibits are true and accurate.

Please provide an overview of the FPD QF PPA Termination Agreement.

As explained in the testimony of Mr. Benjamin Borsch, DEF has entered into an
agreement with Florida Power Development, LLC (“FPD”), pursuant to which DEF
and FPD propose to terminate a power purchase agreement (the “FPD QF PPA”) that
is no longer cost-effective for DEF customers. Under the Termination Agreement,
which is subject to Commission approval, DEF would pay a total of $105 million to
FPD in exchange for FPD’s agreement to permanently shut down the FPD Facility by
December 31, 2018, terminate its Qualifying Facility status, and terminate any
interconnection agreements for the FPD Facility. DEF will not assume ownership of
the FPD Facility or responsibility for any existing contracts pertaining to the FPD

Facility.

How is DEF proposing to recover the costs of the Termination Agreement?
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DEF proposes to treat the $105 million investment required to effectuate the
Termination Agreement as a regulatory asset that would be amortized over the
remaining term of the FPD QF PPA, approximately sixteen years, with a return on the
unamortized balance of the regulatory asset at DEF’s retail weighted average cost of
capital (“WACC”). The FPD QF PPA payments are recovered through the Fuel
Clause; therefore, DEF will recover both the regulatory asset amortization and the

return on the unamortized balance through the Fuel Clause.

Is there a Commission standard or precedent regarding the use of the WACC
for clause investments?

Yes. The Commission issued Order No. PSC-2012-0425-PAA-EU approving a
stipulation and settlement agreement entered into by Florida’s various investor-owned
utilities, the Office of Public Counsel, and the Florida Industrial Power Users Group
to specify the methodology for calculating the WACC applicable to clause-
recoverable investments. Through that order, the Commission provided for DEF to

earn its current, approved WACC on clause-recoverable investments.

Why should DEF be permitted to recover a return on the termination payment?
If the FPSC approves the Termination Agreement, DEF will be obligated to make the
full $105 million termination payment at the time of closing. Consistent with the
Commission’s precedent in similar transactions, for example Order Numbers PSC-
2015-0401-AS-El and PSC-2016-0506-FOF-EI, DEF should be authorized to

establish a regulatory asset equal to the termination payment and recover both the
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regulatory asset amortization and the return on the unamortized balance, as shown in
DEF Exhibit BMB-3. In the aforementioned orders, the Commission approved the
creation of a regulatory asset for the payment necessary for Florida Power and Light
(“FPL”) to purchase the Cedar Bay and Indiantown facilities, respectively. Similar to
the FPL transactions, the Termination Agreement between DEF and FPD seeks to
alleviate a power purchase obligation, which has become unfavorable, in order to
create significant customer savings of approximately $78.8 to $113.3 million

(nominal) for customers.

Does the Cumulative Present Value Revenue Requirements (“CPVRR”)
Analysis include the impacts of the proposed regulatory treatment?

Yes, Mr. Borsch’s CPVRR calculation includes the impacts of the establishment of
the regulatory asset. As demonstrated in that analysis, even when considering the
impacts of the termination payment, the Termination Agreement results in customer

savings.

When does DEF propose that the recovery from customers begin?

The calculations used to support the analysis presented in Mr. Borsch’s testimony
assumes that DEF would begin recovering the regulatory asset for the termination
payment effective May 2018. However, because the FPSC has already approved
DEF’s 2018 Fuel Rates, DEF will not include the FPD costs in customer rates until
the first billing cycle in January 2019. DEF will include the 2018 FPD revenue

requirement in the Fuel clause true-up balance.
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What impact is approval of this request expected to have on customer rates?

As shown in Exhibit No. _ (CAM-1), attached to my testimony, the favorable
customer savings from the Termination Agreement decrease DEF’s Residential
customer price. This analysis includes the reduction in fuel charges associated with
the termination of the FPD QF PPA, net of the recovery of the FPD regulatory asset
revenue requirement.

How does DEF propose to recover system cost impacts traditionally recovered
through DEF’s base rates?

DEF system cost impacts traditionally recovered through base rates will continue to
be recovered through base rates. Any such cost impacts resulting from the FPD
Termination Agreement will be addressed in DEF’s next general base rate

proceeding.

Does this conclude your direct testimony?

Yes.
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FPD Termination - Estimated Residential Price Impact - Upper Band (421 GWh) !
$ in millions
20192 2020 2021 2022 2023 2024 2025 2026 2027 2028 2029 2030 2031 2032 2033 2034°

A System Fuel & ECRC Savings * (34) (23) (19) (19) (17) (17) (18) (17) (21) (20) (25) (19) (22) (29) (22) (10)
B FPD Regulatory Asset Revenue Requirement 30 15 15 14 13 13 12 12 11 10 10 9 8 8 7 3
C=A+B Net Customer (Savings) / Cost (4) (7) (4) (5) (4) (4) (6) (6) (10) (10) (15) (10) (14) (21) (15) (7)
D Jurisdictional Separation Factor 99.5% 99.5% 99.5% 99.5% 99.5% 99.5% 99.5% 99.5% 99.5% 99.5% 99.5% 99.5% 99.5% 99.5% 99.5% 99.5%
E=CxD Net Retail Customer (Savings) / Cost (4) (7) (4) (5) (4) (4) (6) (6) (10) (9) (15) (10) (13) (21) (15) (7)
F Retail MWh Sales 38,654,604 39,274,868 39,712,535 39,978,904 40,302,128 40,493,672 40,984,666 41,101,259 41,554,797 42,255,122 42,642,334 42,875,978 43,680,218 43,634,402 44,499,336 44,775,720
G Estimated Residential Clause 1,000 kWh Impact ° (0.10) (0.17) (0.10) (0.12) (0.09) (0.09) (0.14) (0.13) (0.23) (0.21) (0.33) (0.21) (0.29) (0.44) (0.32) (0.14)
Notes:

1 Price Impact estimates are presented prior to Gross Receipt Tax (GRT). A negative price impact reflects a favorable reduction to DEF's customer price.

2 As discussed on page 5 of Witness Menendez's testimony, 2019 will include the savings and revenue requirement components for both 2018, which will be included in the True-Up balance, and 2019. The price estimate above reflects this calculation.
3 The FPD Regulatory Asset amortization will terminate in May 2034. The above calculation reflects the five months of savings and revenue requirements, incorporated into the estimated 2034 customer price.

4 System Savings based on Fuel and ECRC customer savings

5 The Jurisdictional Separation Factor is based on the system average factor in the Fuel Clause and was calculated consistent with the methdology used in DEF's Fuel Filings.

6 Impact is estimated using a Residential 1st Tier Fuel price methdology by applying a 92.9% 1st Tier Factor. This factor is ratio between DEF's 2018 1st Tier Residential Fuel Price of 3.838 c¢/kWh and the Secondary Metering rate of 4.132 c/kWh.
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FPD Termination - Estimated Residential Price Impact - Lower Band (378 GWh) !
$ in millions
20192 2020 2021 2022 2023 2024 2025 2026 2027 2028 2029 2030 2031 2032 2033 2034°

A System Fuel & ECRC Savings * (31) (20) (27) (17) (16) (15) (17) (15) (29) (19) (22) (15) (29) (21) (19) (8)
B FPD Regulatory Asset Revenue Requirement 30 15 15 14 13 13 12 12 11 10 10 9 8 8 7 3
C=A+B Net Customer (Savings) / Cost (0) (5) (2) (3) (2) (2) (5) (4) (8) (8) (12) (6) (12) (14) (12) (5)
D Jurisdictional Separation Factor 99.5% 99.5% 99.5% 99.5% 99.5% 99.5% 99.5% 99.5% 99.5% 99.5% 99.5% 99.5% 99.5% 99.5% 99.5% 99.5%
E=CxD Net Retail Customer (Savings) / Cost (0) (5) (2) (3) (2) (2) (5) (4) (8) (8) (12) (6) (11) (14) (12) (5)
F Retail MWh Sales 38,654,604 39,274,868 39,712,535 39,978,904 40,302,128 40,493,672 40,984,666 41,101,259 41,554,797 42,255,122 42,642,334 42,875,978 43,680,218 43,634,402 44,499,336 44,775,720
G Estimated Residential Clause 1,000 kWh Impact ° (0.01) (0.12) (0.06) (0.08) (0.05) (0.05) (0.11) (0.09) (0.19) (0.18) (0.27) (0.13) (0.23) (0.29) (0.25) (0.11)
Notes:

1 Price Impact estimates are presented prior to Gross Receipt Tax (GRT). A negative price impact reflects a favorable reduction to DEF's customer price.

2 As discussed on page 5 of Witness Menendez's testimony, 2019 will include the savings and revenue requirement components for both 2018, which will be included in the True-Up balance, and 2019. The price estimate above reflects this calculation.
3 The FPD Regulatory Asset amortization will terminate in May 2034. The above calculation reflects the five months of savings and revenue requirements, incorporated into the estimated 2034 customer price.

4 System Savings based on Fuel and ECRC customer savings

5 The Jurisdictional Separation Factor is based on the system average factor in the Fuel Clause and was calculated consistent with the methdology used in DEF's Fuel Filings.

6 Impact is estimated using a Residential 1st Tier Fuel price methdology by applying a 92.9% 1st Tier Factor. This factor is ratio between DEF's 2018 1st Tier Residential Fuel Price of 3.838 c¢/kWh and the Secondary Metering rate of 4.132 c/kWh.





