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PROCEEDI NGS

CHAl RMAN GRAHAM  All right. Let the record
show it is Tuesday, May 8th. | have exactly 10: 20
on ny clock, and this is Docket No. 180029-W5. And
we will call this hearing to order.

Staff, if | can get to you read the notice,
pl ease.

M5. CONDERY: By notice published in the
April 13th, 2017 edition of the Florida
Adm ni strative Register, this tinme and place was
set for hearing in Docket No. 18029-W5.

The purpose of the hearing is to consider the
petition of the Ofice of Public Counsel on
proposed paragraphs (1)(d) and (2)(c) of proposed
Rul e 25-30.433, FAC, that was proposed by the
Comm ssion at the March 5th, 2018 edition of the
Florida Adm nistrative Register.

CHAI RMAN GRAHAM  Thank you, staff.

Let's take appearances.

OPC.

MR, REHW NKEL: Thank you, M. Chairman,
Comm ssi oners, Charl se Rehw nkel, Deputy Public
Counsel. And here with ne is J.R Kelly, Public
Counsel, on behalf of the custoners and citizens of

Fl ori da.
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M5. CONDERY: Kathryn Cowdery for staff.

M5. HELTON: WMary Anne Helton here as your
advisor. Also entering an appearance for your
General Counsel, Keith Hetrick.

CHAl RVAN GRAHAM  Ckay. Any ot her attorneys?

No.

Prelimnary matters, staff.

M5. CONDERY: Staff, has no prelimnary
matters.

CHAI RMVAN GRAHAM  Argunent and evi dence by
O fice of Public Counsel.

OPC.

MR, REHW NKEL: Thank you, M. Chairman. And
| passed -- have given staff a couple of docunents
to pass out. One | -- well, | intend to refer to
both of them One is nodified proposed | anguage,
and the other is a notice of rule-making that the
Conmm ssion recently issued on May 2nd i n docket
2017022.

And with that, | wll begin ny remarks. |
have sone prepared remarks to read into the record
for you today.

CHAl RVAN GRAHAM  Sure.

MR, REHW NKEL: Conm ssioners, ny nane is

Charl es Rehw nkel, Deputy Public Counsel; and the
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citizens, through the O fice of Public Counsel, or
the OPC, have requested a hearing on the rule
proposal contained in the Conm ssion's March 5,
2018, notice of rule-making. The rule provisions
i npact the information that the Conm ssion shall,
by rul e, consider when evaluating quality of
service, and the condition of the water conpany's
I nfrastructure.

In the fall of 2017, the OPC participated in a
rul e devel opnent workshop and offered oral coments
that were later reduced to witten comments that
were submtted on January 5, 2018.

In these comments, the citizens drew on
experience in past rate cases were perhaps uneven
or limted consideration was given to witten
custoner comments, or to those conplaints or
coments that were informally submtted either at
staff neetings held in the service territory, or
perhaps via email or via nmailed coments on forns
from custoner hearings or technical hearings.

Qur coments to you enunerated the types of
comrents and testinony information that we believed
t he Comm ssion should be considering and which, at
various tines, it has considered in making quality

of service determ nations. The polestar of the
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Public Counsel's comments was that the custoners'
intent in conveying conplaints about service was
the nost inportant thing.

On February 16 of this year, your staff filed
a recomendati on contai ni ng suggested rul e | anguage
for you to consider proposing. The purpose of the
proposal was principally, it stated, to codify the
i nformati on the Conm ssion consi ders when
evaluating the utility's quality of service, and
when eval uating infrastructure and operationa
conditions of the utility's plant and facilities.

Wth respect to consideration of custoner
I nput, paragraph (1)(d) was proposed by staff to
read: Any testinony, conplaints and comments of
the utility's custonmers and others with know edge
of the utility's quality of service.

Wth respect to consideration of custoner
I nput, paragraph (1)(d) was proposed by staff to
read: Any testinony, conplaints and comments of
the utility's custonmers and others with know edge
of the infrastructure and operation conditions of
the utility's plant and facilities.

In the narrative acconpanying the staff's
suggest ed | anguage, the OPC suggested enuneration

was deened to be unnecessary. The staff stated:
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Staff believes that the recomended rul e | anguage
I n paragraph (1)(d) that the Conm ssion w ||

consi der any testinony, conplaints and conmments of
the utility's custonmers and others wth know edge
of quality of service is broad enough to
sufficiently cover the nmany ways that customner
conpl ai nts and coments are provided to the

Conmm ssion, e.g., both oral and witten statenents
directly fromcustoners, OPC testinony in its
representation of custoners, Conm ssion staff
testinony regardi ng custoner conplaints.

M ndful of circunstances that occurred 30
years ago, when the specific |language in a staff
rul e was not consistent with the Conm ssion's
intent in fashioning a rule dealing wth custoner
service in the tel ephone industry, the OPC
suggested that the parenthetical fromthe staff
nmeno, or sonething simlar, be included to provide
a neasure of assurance that the intent described by
staff was properly reflected in the staff suggested
| anguage. The OPC submitted a case that described
the conflict between intent and specific | anguage
i n that Southern Bell case.

This case involved a situation where the staff

I nvestigated service offerings of the phone conpany
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to see if the | owest price wthout additional
features was being quoted per the rule. Staff
nmenbers posing as custoners asked questions and
presented information that the conpany was

routi nely quoting higher prices than the m ni num
and proposed a show cause be issued. The specific
| anguage of the rule required that -- the quote to
be given to a custoner applying for service.

The Comm ssion, including one who this hearing
room was naned for and one who your building is
nanmed after, found that the specific |anguage of
the rule neant that the Comm ssion couldn't enforce
the rule unless a savvy custoner actually applying
for service docunented the transaction. The
Comm ssion said that its intent was being carried
out by the staff, but the specific |anguage of the
rule controlled. The show cause order was not
I ssued and the rule was not enforced.

Though i1 gnored by the Conm ssion and your
staff, this case stands for the proposition that
the intent of the Conmssion is not inportant if it
Is not reflected in the | anguage of the rule.

Since the staff had indicated that the genera
| anguage starting with the word "any", that they

proposal was, quote, "broad enough,"” the strong
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i nplication was enbedded in the suggested rul e
| anguage that the intent of the mandatory
docunentation to be consi dered had been captured.

At the agenda, the OPC suggested revision was
not agreed to by at |east one Conm ssioner. At
| east one and perhaps two Conmm ssi oners seened
anenable to sone listing of comments -- comrent
sources in the rule.

A conpany representative attorney who stated
that he had not originally intended to participate
was asked his opinion, and he essentially | odged a
general objection that the OPC | anguage was not
needed, and woul d sonehow, quote, "conflict wth
another rule that was going to be taken up in the
near future."”

Havi ng thus heard that a | awer represented
t he conpany, who essentially happened upon the
proceedi ngs, had a nonspecific objection to
concerns, or as one Comm ssioner put it, the
comment of the custonmers was thus -- were thus
di sregarded, and no change was nade to the
| anguage.

Addi tional ly, conprom sed | anguage t hat was
suggested by staff was not acted upon or put to a

vot e.
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This whol esal e rejection of the | anguage that
was lifted straight fromstaff's recommendati on,
coupled by the objection by a utility | awer has
created an unfortunate appearance that the |anguage
t hat was suggested by the attorney for the
custoners, but rejected, neans that an anbiguity --
anbi guity has been created about what docunentation
nmust be consi dered by the Conm ssi on when
eval uating quality of service, and/or the
conditions of the utility facilities when setting
rates. Renenber the factors listed in the rule
follow the directive that they shall be consi dered.

It was suggested on March 1 at the Agenda t hat
the term"any" is broad enough to cover the types
of testinony, conplaints and coments the OPC had
listed. The OPC does not agree, given that the
rule is intended to codify Conm ssion practice, and
that there has been uneven application of the types
of information considered avail abl e upon which the
Conmmi ssi on can and nust base a deci sion.

For exanmple, in the 1997 Gulf Uility
overearnings rate case in order No. 97 -- it
probably shoul d be 1997-0847- FOF- W5, the Conmm ssi on
eval uated custoner service by stating that custoner

satisfaction is, quote, "also evaluated by a review
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of recent conplaints and with direct custoner
testinony at hearing."The qualifier direct suggests
that the testinony that was considered was |ive,
and given only at a formal hearing.

Whet her this case was replicated el sewhere is
unknown and beside the point. The point here is
that there exists an exanple in agency precedent
where a qualifier was applied to what constitutes
testinony, and it is conceivable that this could
happen agai n.

The fact that the inclusive enuneration was
rejected in a transcribed proceedi ng woul d open the
door to an argunent by a future conm ssion that
this conmm ssion had -- that the comm ssion -- that
t hat conm ssion had discretion to define what any
neans and what testinony neans, and to do so in a
nore limting fashion. The city's -- the citizens
would Ii ke to avoid this, and have | anguage -- and
have the | anguage square with the intent.

We woul d note that the Conm ssion recently
i ssued a notice of rule-making -- and that's one of
the itens that | passed out -- on May 2nd, 2018,
regardi ng recordkeepi ng and responses to custoner
conplaints. This notice was issued in docket

20170222. The rul e anmendnent proposed was to rule
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1 25-30. 130, FAC.
2 There, the Conm ssion used nore specificity to
3 define conplaints. It didn't say any conpl aints.
4 And al so nore sharply delineated the acceptable
5 net hod of the conpany to communicate with custoners
6 as being either verbal or witten.
7 And | probably woul d nention here that that
8 probably shoul d say oral, because verbal could nean
9 witten. | think you nean by the tel ephone, or by
10 paper or electronic transaction -- or transm ssion.
11 But anyway, the specific language is simlar
12 to what the OPC would |i ke to see the Conm ssion
13 adopt in the final rule.
14 G ven the background that | have reviewed in
15 detail here today, the citizens are proposing a
16 nodi fication of the | anguage that was proposed in
17 our March 1 -- in the March 1, 2018, Agenda
18 proceeding. W believe that this | anguage woul d
19 nmeet the concerns that were expressed by all, and
20 that it -- it is -- it is language that sinply
21 states a m ninum of what shall be considered
22 wi t hout excludi ng anything. Specifically, the
23 Publ i ¢ Counsel proposes that the provisions read,
24 for (d) in (1): Any testinony, conplaints and
25 comrents of the utility's custoners and others with
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know edge of the utility's quality of service,
parenthesis -- and this is the inportant part --

i ncluding both oral and witten statenents provi ded
by the -- by custoners, formal and i nfornal
testinony by any party, and Conm ssion staff

testi nony regardi ng custoner conplaints. And that
sane | anguage would go in the parenthetical for the
I nfrastructure section.

| would note that one of the objections that
was voiced by the utility representative was that
the word "directly" was problematic. And we've
renoved that and nmade this nore generous to
enconpass oral and witten statenents by the
Comm ssion. And that's consistent with what the --
what you recently did in a recent proposed rule.

We believe this | anguage woul d give sufficient
specificity such that the decades of experience the
O fice has garnered tells us that there would be
little or an acceptable -- acceptably small risk
that a vital source of custoner input would be
excl uded.

The citizens further believe that our proposed
| anguage i s appropriate when neasured agai nst
anot her nodification that occurred on March 1,

2018, in paragraph (1)(b), where the Conm ssion's
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di scretion to consider DEP consent orders is
proposed to be circunscri bed by the phrase, quote,
“provision of."

This last mnute change to the staff suggested
| anguage was not part of an analysis that indicated
It was a codification of a Comm ssion practice in
the water and wastewater industry regul ati on such
that it would bind or limt this conm ssion, or
future comm ssions' ability to consider the overall
I npact of consent orders in quality of service
eval uations and determ nations if circunstances in
a future case called for it.

Citizens are here today to express a concern
that one part of the rule that we have just
di scussed at length in (1)(c) and (2)(d), is
perhaps -- is portrayed as an attenpt to codify a
Conmm ssion policy where the intent is to be broadly
construed to include avail able resources for
nmeasuri ng and evaluating quality of service, while
anot her portion seens to be designed up front to
constrict the scope of docunentation that could
bear on quality of service.

Whil e we believe that both provisions should
be read as broadly as possible, we certainly do not

believe that the restriction with respect to
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consent orders should have an interpretationa
beari ng on the provisions for which OPC has
proposed | anguage.

As both provisions were proposed
cont enpor aneously, the specter |loons of a thenatic
interpretation of a narrower scope of the
Conmmi ssi on, a narrower scope that woul d be nmade of
the custoner input |anguage. W would question
that pract -- what practice of the Comm ssion the
consent order |language is intended to codify, as we
are unaware that a problemhas arisen in the water
and wastewat er industry regulation that has given
rise to the need for the | anguage. So we believe
thisis a-- thisis ainterpretational issue that
bears on the one we've brought up.

W are prepared to answer questions or to
di scuss this matter further as the Conmm ssion
desires. W commend the | anguage that we have
proposed that we have distributed here today for
your consi derati on.

Thank you.

CHAI RMAN GRAHAM  Thank you, M. Rehw nkel.

Are there any other argunents or evidence from
ot her affected persons?

Seei ng none, any other nmatters that need to be
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1 addressed, staff?
2 M5. COADERY: No, sir.
3 CHAI RMVAN GRAHAM  Ckay. All right. So this
4 IS going to cone back to the Conm ssioners. Before
5 I go to ny conmmi ssioners, | want to personally
6 thank OPC for their involvenent in this. This is
7 sonething that | have worked on for a while, and
8 | -- | appreciate your support and your -- your
9 ent husi asm
10 This is -- it's a subtle change, but | thought
11 it was a subtle change that we need to get on,
12 because | think we are drilling down and focusing
13 nore on quality, and not necessarily the -- the --
14 we are focusing on the quality of the water, not
15 necessarily the process of the water. And not that
16 we are not focusing on the process anynore, but we
17 are segregating it so we can be clear which is
18 which, and | do appreciate you guys being invol ved
19 in that.
20 Commi ssi oners. Conm ssi oner Brown.
21 COW SSI ONER BROMN:  Thank you.
22 So just when | was getting confortable with
23 t he | anguage that you proposed, you went ahead and
24 swtched it on us. So -- and really, | nean |
25 | ooked at this | anguage that you used. | thought
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the e.g. was, you know, in Latin, for the sake of
exanple, | -- | was getting confortable with that.
You changed it to including. And I renenber at
the -- when we discussed this with | egal,

M. Hetrick said that including but not limted to
was not acceptable for JAPC, but when you put
including rather than e.g., it alnost seens that
that's all that can be considered. It's -- it's
even nore narrow than what staff proposed
originally.

MR REHW NKEL: Well, | think the staff
comented that e.g. was not good. They asked -- |
think in the transcript, they suggested -- they
suggested that e.g. shouldn't be in there.

In our remarks, we -- we nade the point
that -- and we took the including but not limted
to caution to heart.

Including is, to us, the sane as at |east.
And we woul d be happy if it said at |east, because
that would be a mninum But our point was that if
this is specifically spelled out, we are
confortable that there can't be any qualifiers
applied to terns |like testinony. W've reduced it
to statenents, witten or oral fromcustoners. And

we believe that's the universe that we woul d be
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1 concerned wth. It would take care of our concern
2 inthe Gulf Uility case.
3 And so that -- that's our suggestion. W
4 are -- we are open to sonething that says at | east
5 if that's acceptable to JAPC
6 COMM SSIONER BROMWN: | -- so | talked to staff
7 about this, and they were fine, pursuant to our
8 di scussions, with for exanple.
9 M5. CONDERY: For -- we were -- when we said
10 not to use e.g., it was because of the plain
11 | anguage of requirenents of 120, and if the
12 Comm ssion were to want to give exanples, the words
13 for exanple should be used instead of e.g. is what
14 our position was on that.
15 MR. REHW NKEL: And for exanple, comms,
16 I nstead of including, would be fine with us.
17 COMWM SSI ONER BROMN:  Ckay. | think that --
18 the way that you have it the new | anguage, it seens
19 tonme, alittle bit nore limting, so for exanple
20 woul d be preferable.
21 The ot her change you nade was provided by, and
22 you touched on it in your comments, rather than
23 directly fromcustoners. And you said that the
24 utility had a problemw th directly from custoners.
25 But provided by -- so you are saying that hearsay,
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a custoner can say -- if you used provided by
rather than hearing directly fromcustoners, you
want to allow that type of hearsay to be
consi der ed.

MR, REHW NKEL: Well, the Conm ssion receives
I nput fromcustoners in a variety of ways, as you
know. | nean, sonetines it's people who cone to
the formal hearing, or a service hearing, where
they are sworn in and they testify live. And there
are sone people that -- that fill out the blue or
the green sheets and nmail those in. And there are
sone that send emails. They nake phone calls.
They -- they conplain to the conpany, and then you
get the conpl ai nts.

So if thereis a-- if there is a better way.
The word directly fromthat case concerns us. So
we are |ooking for a word that -- we are | ooking
for a way where there is not any kind of qualifier
that -- that could Iimt what the Comm ssion
could -- could and shall consider.

COMWM SSI ONER BROMWN:  So, you know, during
servi ces hearings or custonmer neetings, sonetines
we get petitions, but then we al so get custoners
that tal k about their neighbor said this. And so

you want to broaden the scope of and allow that as
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evi dence on quality of service?

MR. REHW NKEL: Yeah. | nean, | think the
Comm ssi on shoul d want the broadest funnel of
information to evaluate and assess quality of
servi ce.

COMM SSI ONER BROMWN: | did not mnd directly
at all, but | think provided by opens up a can of
wor s t here.

MR. REHW NKEL: Well, you know, we see
directly as a limtation, and it be an ability for
soneone to say, well, that wasn't |live, sworn
testinony, so we are not going to consider it.

COW SSI ONER BROMWN: Ckay. And then the other
change you nmade -- you got rid of OPC testinony in
its representation of custoners, and you just wote
formal and informal testinony by any party.

MR, REHW NKEL: Ri ght.

COMM SSI ONER BROMN:  Can you expl ain why you
changed t hat ?

MR, REHW NKEL: Well, for exanple, | know you
have got an upcom ng water and sewer case where the
Public Counsel in and a county are participating.
So it just shouldn't be limted to what the Public
Counsel testifies to. It should be, you know, any

custoner representative.
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You just concluded a U F proceedi ng where you
had custoner groups there, so we wanted to sort of
br oaden t hat.

COMWM SSI ONER BROMN:  And why -- why the change
fromyour petition, though? What devel oped as a
result of fromwhen you filed this petition with
t he suggestions to this?

MR, REHW NKEL: Well, all we did in our
petition, we just re -- we just used the sane
| anguage that we cane to the Comm ssion on and we
said that this or simlar |anguage.

So | ooking at it, we thought that this would
be sonewhat of a conpromse. It would address
concerns that were raised by the Comm ssioners. |t
woul d address when -- it would address sone
concerns that were raised by counsel for the
utility to take the word directly out.

COMM SSI ONER BROMWN: Ckay. And then in your
comments, you tal ked about the uneven application
on types of information that the Comm ssion can
consider, and you cited a Qulf case. Do you have
any water exanples that we had an uneven
application?

MR, REHW NKEL: Well, that was -- that was a

wat er case down in Lee County, Gulf Uility.

Premier Reporting

(850)894-0828 Reported by: Debbie Krick

114 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com



22

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

COW SSI ONER BROMWN:  Gul f Uility.

MR, REHW NKEL: Not Qulf Power.

COW SSI ONER BROWN: On, okay.

MR, REHW NKEL: Yeah. The research on this
woul d -- was daunting, and, you know, | just found
an exanple. | didn't go and try to pick every --
you know, and | was at the Public Counsel for six
years, and now | have been back for 10 years. |
don't really -- | didn't live all the experiences
in between there, but | know that there have
been -- there have been situations where sonetines
the -- the record that the Comm ssion m ght
consider may or may not include informally resolved
conplaints, things |like that.

And we weren't here to conplain about that,
because we think the intent by the Commssion is to
codify its intent that was expressed in the staff's
February 16th reconmmendati on to consi der as nuch
informati on as possible. So we just -- we just
t hought that -- that, you know, we weren't here to
conpl ain about the past to say that even if it
happened one tinme, it would be a concern, so let's
just get it right now.

COMWM SSI ONER BROMN:  Fai r enough.

M. Chairman, may |?
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CHAI RVAN GRAHAM  Sur e.

COW SSI ONER BROWN:  Staff, have you had a
chance to really | ook at the new proposed | anguage,
and do you have any thoughts on it?

M5. COADERY: | don't know what i nfornal
testinony is. | nean, but, you know, essentially I
think that OPC is attenpting to have the sane type
| anguage that is presented in the petition. You
woul d |'i ke a conment ?

COW SSI ONER BROWN:  Yes.

M5. CONDERY: | conpletely agree that in
interpreting rules, you |look at the plain | anguage
of the rule. So we start with that, and let's | ook
at the plain | anguage of what is in your proposed
rule. And the plain |anguage i s any testinony,
conplaints and coments, et cetera, et cetera.
That, to ne, speaks to the intent directly that you
are | ooking at any testinony, conplaints and
coment s.

The Southern Bell case that was presented by
OPC | don't think is on point to what we are doing
here, because in that case, you had a -- a rule
that was -- had -- said applicants -- they were
going to do sonet hing about applicants, a very

specific rule. And the intent was broader than
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that, to include inquiry.

In our case, in response to the January 5th
comments of OPC, we broadened the | anguage fromthe
existing rule. The January 5th comments from OPC
did not contain any specific |anguage. It just
had -- there were just general comments about
maki ng sure that the Conm ssion, you know,
consi dered a very broad expanse of information, you
know, as to custoners, as to persons with know edge
about operational conditions. And we added
| anguage, and we broadened | anguage, and | don't
know how we coul d get any broader than what we've
got. | don't -- and the --

COW SSI ONER BROWN: And do you think by
putting these suggestions that that is nore
narr ow ng?

M5. CONDERY: | think that that is -- that can
absolutely be an interpretation that soneone could
raise that this is a nore narrowing effort.

We don't know what, you know, JAPC woul d do
with the | anguage for exanple, or including. W --
we think, you know, we would have to wait and see,
because one doesn't know conpletely what they woul d
do.

| just want to put that out there, that it's

Premier Reporting

(850)894-0828 Reported by: Debbie Krick

114 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com



25

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

not for sure, you know, if they would accept it or
not. They may accept it. | don't know.

| think any uneven application of
consi deration of custonmer comrents or input that
may have been seen in the past, it seens to ne that
t he | anguage we are proposing should take care of
t hat because of its breadth.

As far as the -- using exanples in our recent
conplaint rule that we just passed, that -- that
was a definition. | nmean, we had -- it was a
definition. |If you are defining a word, you have
to be very specific as to that word.

What we are doing in, you know, having the
determ nation of quality of service is we want
to -- we want to be inclusive. | don't agree with
OPC that by OPC raising specific exanples, and the
Conmm ssi on not accepting those exanples, that that,
in and of itself, creates anbiguity. | think the
reasons for not accepting them were because we see
that the breadth of what we've got in the proposed
rul e covers those exceptions -- or those exanpl es,
| am sorry.

And M. Rehw nkel said that, you know, at
the -- at the worst, there would be an acceptably

small risk that some -- you know, | don't know your
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1 exact words, but that sone problemcould develop in
2 interpretation if you add these exanples. And |
3 don't think we need to go there. That's just, you
4 know -- that's why we proposed this in a breadth to
5 cover all the situations.
6 COMWM SSI ONER BROWN:  Thank you. M.
7 Chai rman - -
8 CHAI RVAN GRAHAM  Sur e.
9 COMM SSI ONER BROMWN:  -- | appreciate
10 Ms. Cowdery's very rational argunents. They are
11 conpel | i ng.
12 | al so appreciate Public Counsel's attenpts to
13 i ncl ude sonme of the -- include sone exanpl es here
14 to consider. But | do think that the | anguage that
15 staff originally devel oped enconpasses all of that,
16 and | don't think there is anbiguity whatsoever,
17 but | am open to hearing fromthe other
18 Conmm ssi oners.
19 CHAI RMAN GRAHAM  Thank you, Conm ssi oner
20 Br own.
21 Conmmi ssi oner Fay.
22 COMM SSI ONER FAY:  Thank you, M. Chair man.
23 | -- 1, too, had sonme nore thoughts to
24 Comm ssioner Brown. | recall this is actually one
25 of the first itens that | saw as a Conm ssi oner,
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and the -- the proposed | anguage to include that
list was provided a short tinme before that neeting.
And we had a good discussion in that neeting about
what was included, and how that m ght be
interpreted as -- as too narrow, or maybe inclusive
and not exhaustive. And we also talked a little
bit about that that was staff's |anguage in a
reconmmendati on that was then brought forward as
sonet hi ng proposed.

| was al so getting confortable with this

| anguage that was in front of nme until this was

provided to ne. And | -- and | had a |l ot of the
sanme thoughts, in that |, you know, | think the
nore | look at it, the nmore concerned |I am about

sone of the | anguage including provided by informnal
testinony, those -- those sort of things.

So | guess | would just ask, is the goal --
the goal of Public Counsel here woul d obviously be
to provide the -- the nost inclusive, or the
broadest list for consuners; is that -- is that an
accurate statenent?

MR, REHW NKEL: Thank you, Comm ssi oner Fay.

And | -- and | want to say | know it was one
of your first itens, and we appreciate that you

reached out, as you are allowed to do, to talk to

Premier Reporting

(850)894-0828 Reported by: Debbie Krick

114 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com



28

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

us about this. W -- we thought that was a good

thing, so | commend you for that.

There -- the two fundanmental things for us is
that we -- we feel |like we've seen instances
where -- where what people think as plain and clear

| anguage starts to get fudged up by qualifiers.
And -- and -- and we don't like that. So we -- we
felt like, on its face, any | ooks good, but any
isn'"t any and all. | nean, it just -- any only
applies to the next word, which is testinony. And
if testinony can get sort of detesti -- kind of
have the word nodified such that it's not really
testinony anynore, it gives us a concern. So
that's one thing.

The -- the other thing with respect to the
list is we felt like that at | east these things
were spelled out, we would be confortable that --
that the 30 to 40 years of experience that we've
had in encountering these things would be -- would
be covered by this enuneration in there.

So, you know, on its -- you know, what the
staff, | think, did, and suggested was, we think,
100 percent the right thing to do fromthe
standpoint of trying to neet the issues that we

rai sed. W have no problemwth that. And we
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don't think -- we don't think there was anything

deficient about what the staff did and proposed,

and what you proposed in your -- in your rule.

We are concerned about the future, and -- and
just the human nature to take -- you know, we are
all -- thereis alot of |awers involved, and

they -- they apply sort of ways to chip away and
erode at what the Conmm ssion is going to consider
in the quality of service area, and it may | et
custoners down in the future.

So that's -- that's all we are concerned
about. | nmean, this is not the end of the world.
We just think that it can be inproved by putting
sone | evel of enuneration.

You know, if provided for is not a good word,
submtted would work for us, too. | nean, it --
it's -- we are not 100 percent wed to this
| anguage, but we would |like there to be sonething
that gives a kind of a safety net of enuneration.

COMM SSI ONER FAY: Yeah, can | ask a
foll owup, M. Chairmn?

CHAI RVAN GRAHAM  Sur e.

COMM SSI ONER FAY:  Thank you.

Can | ask, then, when we received the petition

for this -- this 120.54 hearing, the petition spoke
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to anbiguity. It didn't speak to any -- anything
el se that was addressed in the initial hearing and
di scussion that we had, which to the earlier

di scussion, for exanple, an e.g. was discussed, and
I think there was naybe sone -- sone thoughts

that -- that everyone sort of agreed on that maybe,
if done, it would be nore appropriate witten in
one way or anot her.

s there a reason that you didn't include any
of that in the petition for this hearing?

MR. REHW NKEL: Well, | wanted to just get the
petition in so | could have a hearing. | nean, ny
t hought was, too, that we would ask for this and
maybe work this | anguage out where we didn't have
to have a hearing, but that didn't happen.

So, you know, | -- you know, what we want to
do is get before you and have a nore detailed
di scussi on about this. And -- and, you know, you
are not bound by the exact | anguage that we
originally proposed, or what we brought to you
today. Certainly, you would be within your rights
to not change the | anguage at all, but we are
asking you here to -- to give sone thought to
including a little nore detail and enuneration.

COMM SSI ONER FAY: And just one nore
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1 fol | ow up.
2 CHAI RVAN GRAHAM  Sur e.
3 COMM SSI ONER FAY:  Thank you.
4 And ny -- | will tell you ny concern is that,
5 as we continue to go down this path -- | nean, |
6 think to -- to Chairman's -- the Chairnman's point,
7 this is a nmuch bigger package of stuff that | think
8 a lot of people felt was very good, and it was -- |
9 amglad it was brought forward, and this is kind of
10 a small conmponent of it, which, to your point, the
11 | awyers got involved, right? And we get into the
12 | anguage, it can get nore and nore conpli cated.
13 My concern is sort of that -- when does this
14 stop? | nean, when -- when do we get the rule
15 finalized and inplenmented? And | know foll ow ng
16 120.54, there is -- there is, you know, potenti al
17 for challenges in 120.56, and there is other stuff
18 that you -- you very well know is out there.
19 And so ny concern is everything we've touched
20 so far has then kind of been brought back to us as
21 a commssion, if it's the staff recommendati on, or
22 our own testinony fromthe past hearing that's now
23 deenmed proof of anbi guous | anguage, | am concerned
24 how t hi s next vote m ght work, right?
25 And so ny hope is that, as | was getting
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1 confortable with -- with the | anguage as far as the

2 initial exchange you and | had as to the intent to

3 put it in there, and to be inclusive of those

4 itenms, | felt fairly confortable with that, and I

5 think that there is an -- there m ght be an

6 appropri ate avenue where that could have been

7 i ncluded to ensure that we are done with this; that

8 this is an overall good package, and this is a

9 small part of it, and we can all sort of nove on to
10 t he next thing.

11 | don't know -- and it m ght be just through
12 nmy lens, | don't knowif what's in front of us

13 provides that. And to your point, if it's going

14 back to the original |anguage, | would really -- |
15 woul d need sone clarity from OPC on their position
16 as to what -- what woul d be deened the right thing
17 to do; because now | have got a |lot of different

18 options in front of ne, and | ama little concerned
19 that by applying those, you would still have a fair
20 and appropriate difference of opinion as to if

21 sonething is inclusive or not, or anbiguous or not.
22 MR, REHW NKEL: Well, | nean, we certainly

23 woul d have no problemif the original |anguage is
24 adopted. | nean, | only nodified it to try to neet
25 concerns that have been raised. That's the only
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reason why we did that today.

COMM SSI ONER FAY: And the directly and
provi ded by change, that specifically was in
response to -- to sone comments fromthe utility to
make those changes, correct?

MR. REHW NKEL: Yeah, M. Friedman raised the
I ssue about the word directly, so | took it out.

COW SSI ONER FAY: Gkay. Yeah. And that's
hel pful, because | do -- | do -- simlar to our
exchange in the initial conference, | didn't agree
with the general objection to the |anguage from M.
Friedman, right, so | think there is conponents of
this that we di scussed appropriately.

MR. REHW NKEL: Yeah.

COW SSI ONER FAY: And | think it makes it
very challenging for us to know, then, what -- what
Is the right thing going forward that that woul d
end a lot of this process.

MR. REHW NKEL: Yeah. What -- you know, and
the Chairman has made this -- this rule sonething
of a m ssion, and we understand and appreciate
t hat .

When we had the wor kshop, we were asked to
nove up our comments so we could get this thing

noved al ong, and that's why we filed on
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January 5th. And, you know, we are not trying to
hold this up. Perhaps if we had had one nore
wor kshop, it would have -- we woul d have been able
to get there; but, you know, | -- we have to --

| mean, we are the advocates and the | awers
for the custoners, and we have to step up and do
our best, and what M. Kelly thinks is the proper
representation. And that's what we've done. W
are trying to be part of a solution here, and not
trying to drag this out.

COMM SSI ONER FAY: Sure. Thank you.

CHAI RMAN GRAHAM  Conmi ssi oner Pol mann.

COMWM SSI ONER POLMANN:  Thank you, M.

Chai r man.
M. Rehw nkel, | appreciate your opening
remarks. | highlighted quite a few things. W've

had an interesting discussion here.

As Conmm ssioner Brown indicated, | was pretty
confortable going in here, other than changi ng e.g.
And the nore we talk about it, the | ess confortable
| get. So | think we are all pretty clear on the
nmeani ng of shall, and nmany other things you -- you
referenced a definition that we spent a | ot of tine
on defining conplaint. But, you know, we could

struggle with the definition of consider. W are
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not going there. But we -- you know, we talked
about including, for exanple, at |east.

You just nentioned sonething about the use of

the -- in the parenthetical, and just a nonent ago,
you -- you tal ked about enunerating the itens.
That, to ne -- the inplication there is that it's

limting, which is, | think, what we are trying to
avoid. So that leads ne to have a feeling that, in
fact, we don't want the parenthesis, even though it
says, for exanple, which suggests that it's not
limting in any way, that these just exanples the
fact that you, in your coments a m nute ago, you
used the phrase that you were trying to enunerate
at | east these, you know, causes ne sone concern of
I nterpretation.

You are voicing an interpretation that this is
an enuneration, and then just by using that, we are
nunbering itens which necessarily has a limt.

It's not an infinite list. So in conversation,
there is an interpretation, which just |eaves it
open to sone further interpretation later. So it
causes nme pause, which, | think, was part of a

di scussion we had in prior, you know, prior
editing. So, again, it |eaves ne wanti ng.

The whol e i ssue about provided by, and

Premier Reporting

(850)894-0828 Reported by: Debbie Krick

114 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com



36

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

directly, and so forth, and the hearsay, you know,

| understand that whol e concern and issue of any,

it surprised nme when you said any only applies to
the first word testinony. You know, maybe we
shoul d say any testinony, any coments, and, you
know, any conplaints. That seens to ne to be nore
than plain | anguage. | thought any applied to all
of those words, and -- and less is nore. But | can
see, you know, soneone could read that, and if they
chose to, | don't think that's the Comm ssion's

I ntent.

The other word in that first line is, beyond
custoners, is and others with know edge. So that,
to ne, neans anybody and everybody. So, you know,
| aminclined toread it in the nost general way,
which, | think, is what we did in the first place.

And then getting back to what's in the
parent hesis, OPC testinony, and then you are
changing that to any party. So then when | go back
to others and say, that -- we should put party in
there -- | amjust struggling with all the changes
that we've tal ked about here.

| aminclined to just go back to the
original -- either |eaving the |anguage the way it

was, or going to your proposal fromwhat we saw
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here before today. If we want to change e.g., as
staff has suggested -- you know, | took Latin in
hi gh school for -- for three days, and | figured
that was all | needed. Yes, and since only --

apparently only one of us knows what e.g. actually
means.

COW SSI ONER BROMN:  Two.

COMM SSI ONER POLMANN:  And, you know, for
exanple or not, just take it all out, leave it in
there -- | didn't have a problemwth leaving it
i n, because | thought these were exanples, not to
exclude anything else, if there is sone reason to
change directly to and to sone other word, quite
frankly, | amokay either way. | just don't think
the parenthetical is needed, but if it nakes
sonebody happy, and a majority of this conmm ssion
agrees, | amprepared to nove forward. | would
prefer not to change too many words. | liked it
the way it was.

Thank you, M. Chairman.

CHAl RVAN GRAHAM Al | ri ght.

MR, REHW NKEL: My | respond briefly?

CHAl RVAN GRAHAM  Sure.

MR, REHW NKEL: Thank you.

Enunerating was a poor choice of words on ny
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part. | -- | acknow edge that, and | appreciate
you bringi ng that up.

And the -- the -- when | responded to
Conmm ssi oner Fay about any, | did not nean that
it'"'s limted just to that. It applies to the next
three words, or the next three nouns there, so |
appreci ate that.

We are happy with the original |anguage with
e.g. changed to for exanple. And whether the
parenthesis stay or not, we are indifferent to.
That woul d be the Comm ssion's bailiw ck there as
far as to whether to | eave themin or not, so --

CHAI RMVAN GRAHAM | think we got enough
options put before us. | personally am not ready
for a bench decision today. | hope that doesn't
kill anybody's notivation. | think that we should
bring this back before us at the Agenda on June 5th
with a recommendation fromstaff, and so we can
drill down a little deeper if we want. You had the
new suggestions from OPC, and you had the di al ogue
that went on here today.

Conmi ssi oner C ark.

COMWM SSI ONER CLARK:  Thank you, M. Chairnman.

| agree with your comments. | don't believe

that anything we can conme up with here today we can

Premier Reporting

(850)894-0828 Reported by: Debbie Krick

114 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com



39

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

get two attorneys in this roomto agree on, to
begin with. Wth that in mnd, | do have a
guestion regarding the rest of the proposed
changes.

Are we -- is this an appropriate tine to
address or question sone of the other proposed
| anguage?

M5. CONDERY: No, sir. Under 120.54, the only
I ssues that we had -- that you have before you are
the issues raised in the petition, which have to do
with section (1)(d) and (2)(c).

COW SSI ONER CLARK:  The docunent that M.
Rehw nkel handed out, that doesn't include --

M5. CONDERY: Correct.

COMWM SSI ONER CLARK:  -- 230 -- okay, | wll
address those | ater, then.

Thank you.

CHAl RVAN GRAHAM  Ckay. So, staff, | guess we
will put this as a docket for June 5th Agenda?

M5. CONDERY: Could you pl ease repeat your
guesti on?

CHAl RVAN GRAHAM | was going to say, SO we
will put this as a docket itemfor June 5th Agenda?

M5. COADERY: Yes, we will do that.

CHAl RVAN GRAHAM |'s there anything el se you
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need from us?

M5. COADERY: No, sir.

CHAl RVAN GRAHAM  Now, | guess ny question is,
you have to nmake a recomendati on based on what you
heard here today at this hearing, and not anything
you can glean after this hearing, is that correct?

M5. COADERY: Yes. The record is based on
what was filed, the petition and what was -- what
was argued and presented today.

CHAl RVAN GRAHAM  Ckay. That being said,
before | adjourn this neeting, | want to give OPC
parting thoughts, so it will -- you can include

into whatever the staff is going to cone up wth.

And if you need a mnute or two to do that, | wll
allow that as well, or if you are ready to go.
MR REHWNKEL: | amready to go, and |

appreciate it.

CHAI RVAN GRAHAM  Sur e.

MR, REHW NKEL: Thank you, M. Chairman. And
I want to thank all the Comm ssioners for the
engagenent in this issue. | nean, this is what the
Public Service Comm ssion is about, and |
appreciate all of the detail ed questions and
interest in doing this. Qur goal is to help you in

the future wwth inplenmenting this rule. W are not
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trying to be in the way.

Havi ng said that, we have put, | would say,
two proposals now before you. Having listened to
t he feedback and the questions fromthe
Commi ssioners, it would be our recomendati on that
the | anguage that was originally proposed on
March 1st, with the nodifications discussed here
today having to do with replacing e.g. wth for
exanpl e, comma, and whet her the parentheticals stay
IS our primary reconmendati on.

We are not opposed to considering other
changes if that's the will of your staff and the
Conmm ssion, but we are satisfied with, anong the
two choi ces, the original one as discussed today.

And | appreciate the -- the hearing
opportunity and the dial ogue.

CHAI RMAN GRAHAM  Thank you, M. Rehw nkel.

Comm ssi oners, any parting thoughts before |
adjourn this neeting?

MR. HETRICK: Just one clarification, M.
Chair.

CHAl RVAN GRAHAM  Sure.

MR HETRICK: And that is, are you taking,
just for the record, the May 8th, today's proposa

off the table then as far as a fornmal proposal you
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are making, or are you leaving it up to us to
evaluate that as well? | just would |ike the
clarification.

MR REHW NKEL: If | may, M. Chairnman.

| would be hesitant to take it off the table
only for this reason, which is, as Ms. Cowdery
says, is that your record is the docunentation
that's put before you. If there is sonmething in
this docunment that is useful for you to consider,
we commend it to you. But again, given what we've
heard today, and the dial ogue, our -- our strong
recommendation is the original as nodified.

CHAI RVAN GRAHAM  Yes.

M5. CONDERY: Chairman Graham | wanted to
make sure | didn't m sunderstand Conm ssi oner
Clark's statenent. There nay have been a senantic
thing going on in ny head here. Wen you said
proposed, | was thinking about our proposed rule.

Did you -- did you have a question about the
changes that OPC was bringing forth? | just wanted
to make sure | didn't --

COMM SSI ONER CLARK:  No. They were not
related --

M5. CONDERY: Not related to --

COW SSI ONER CLARK: They were not related to
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that specific instance.
M5. CONDERY: Okay. Al right. Thank you.
CHAl RMAN GRAHAM  Okay. | have no lights on
in front of ne.
Staff, | think you have everything you need.
That all being said, we are adjourned.
Thank you very nuch.

(Wher eupon, the proceedi ngs concluded at 11:13
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