










































































ascertaining that FPL carried its burden on prudence—and settled. Thus the

Commission’s finding that the settlement represented a “broad segment of FPL’s
customer base” was supported by competent, substantial evidence.

The settlement agreement contains provisions addressing “[m]any of the
positions advocated by these groups.” Among the 167 issues in the Rate Case,
many of the contentious matters were expressly resolved through the settlement
agreement. Specifically, the Commission noted the following: FPL ceased natural
gas hedging; FPL will construct cost-effective solar power; the proposed ROE was
reduced; and the proposed depreciation rates were reduced by approximately $126
million. All of these findings were supported by competent, substantial evidence.

The settlement agreement constituted a reduction of approximately $400
million in revenue increases for 2017 from FPL’s initial Rate Petition. FPL
requested an increase of $826 million in 2017, but it received a $400 million
increase. Therefore, this finding was supported by competent, substantial

evidence.'

14. According to Sierra Club, this finding is an inadequate basis for the
Commission’s decision because FPL’s initial Rate Petition may have been
imprudent or unreasonable. In another case there may be merit to such an
assertion. However, FPL carried its burden here and the record supports the
Commission’s finding.
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Finally, the Commission found that the settlement agreement—taken as a

whole—reasonably resolved all of the issues in the Rate Case. The Signatories

expressly agreed that the settlement agreement resolved all matters in the Rate
Case; and, with the exception of the instant appeal, it ended the dispute.

The findings listed above are similar to those that the Commission regularly
reviews in coming to a finding of public interest. See Citizens I, 146 So. 3d at
1164-65. As demonstrated above, competent, substantial evidence supported all of
those findings. We conclude that the Commission’s finding that the settlement
agreement is in the public interest is necessarily supported by competent,
substantial evidence.

CONCLUSION

Accordingly, we hold that the Commission properly applied its public
interest standard in reviewing the settlement agreement, which was supported by
competent, substantial evidence; therefore, we affirm the decision below.

It is so ordered.

LABARGA, C.J., and PARIENTE, QUINCE, and POLSTON, JJ., concur.
LAWSON, J., concurs specially with an opinion.

CANADY, J., concurs in result with an opinion.

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND,
IF FILED, DETERMINED.

LAWSON, J., concurring specially.

While I fully agree with the majority’s decision to affirm the order of the
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Commission in this case, I would apply slightly different reasoning.

Sierra Club urges us to reject the Commission’s approval of the settlement at
issue here because the Commission did not make an express finding that FPL’s
sizable investment in new peaker units was prudent. The majority properly
declines this invitation and reaffirms that the Commission is not required to make
findings on all issues in a rate case in order to approve a settlement as “in the
public interest.” Citizens of State of Fla. v. Fla. Pub. Serv. Comm’n, 146 So. 3d
1143, 1150, 1153 (Fla. 2014).

The majority also properly recognizes that “the prudence of large capital
investments is a relevant consideration in the Commission’s review of a settlement
under its public interest standard because imprudent investments of millions of
dollars would likely clash with a public interest finding.” Majority op. at 18. Even
though the prudence of large capital investments is generally a relevant
consideration, it is a matter of common sense that the Commission could look at all
of the evidence presented in a case, consider the arguments of all parties, and
determine the agreed rates to be “fair, just, and reasonable™ and the settlement in
the public interest, see Citizens, 146 So. 3d at 1153, without deciding each issue
presented. For example, if the evidence were undisputed that most of the costs
sought to be recovered were prudent investments, and that the agreed rates would

be fair, just, and reasonable irrespective of the Commission’s factual determination
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as to most or all of the disputed costs or other minor issues, the Commission could
easily approve the settlement by broadly finding it to be in the public interest,
without resolving any of the individual issues identified by the parties as disputed.
That is the case here, where the Commission found that FPL provides “excellent
service” to its customers at rates that rank “among the lowest in the country” and
lower than any other electric utility company operating in Florida.'> Conversely, it
seems equally obvious that a case could be presented with disputed cost elements
large enough in relation to new rates agreed upon in a settlement that it would be
impossible for the Commission to determine whether the rates were fair, just, and
reasonable without first determining the prudence of that particular investment.
Given this Court’s appropriate deference to the Commission’s factual
findings, see Citizens, 146 So. 3d at 1149 (*[W]hen reviewing an order of the
Commission, this Court affords great deference to the Commission’s findings.”),
and exercises of judgment, see W. Fla. Elec. Coop. Ass 'n v. Jacobs, 887 So. 2d
1200, 1204 (Fla. 2004) (“Commission orders come to this Court clothed with the
presumption that they are reasonable and just.”), and the general rule that factual
findings are not required on all issues, Citizens, 146 So. 3d at 1150, 1153, I would

think that any party challenging the Commission’s approval of a settlement on

15. Significantly, Sierra Club does not challenge the Commission’s basic
findings regarding FPL’s high level of service and low cost of service.

=38




grounds that the Commission failed to make certain findings would necessarily
have to convincingly show (1) a genuine factual dispute, apparent from the record,
as to the issue, and (2) that the issue is of sufficient magnitude that its resolution
would be required before the reasonableness of the agreed rates could be
demonstrated or determined. I agree that an affirmance is appropriate in this case

because Sierra Club did not make either showing.'®

16. The majority criticizes this “proposed test” on grounds that it
improperly “focuses on the necessary showing for an appellant” rather than “the
proper standard to employ, and findings to make, in a Commission final order
approving a settlement.” Majority op. at 19 n.11. In my view, the proper standard
for the Commission’s approval of a settlement was resolved by this Court in
Citizens. Given that we do not have the authority to review Commission decisions
in the absence of an appeal, see § 366.10, Fla. Stat. (2017), and that when an
appeal is brought our review is limited to the issues raised by the parties, see
AmeriSteel Corp. v. Clark, 691 So. 2d 473, 477 (Fla. 1997) (citing United Tel. Co.
v. Public Serv. Comm’n, 496 So. 2d 116, 118 (Fla. 1986), and Shevin v.
Yarborough, 274 So. 2d 505, 508 (Fla. 1973)) (noting that Commission orders are
presumed to be “such as ought to have been made” and that the party challenging a
Commission order has the burden to prove otherwise), the question becomes how
we judge the Commission’s decision in the context of an appeal by a non-settling
party. A natural way to frame the analysis, in this context, is in terms of the
burden on the appealing party. Cf. Applegate v. Barnett Bank of Tallahassee, 377
So.2d 1150, 1152 (Fla. 1979) (“In appellate proceedings the decision of a trial
court has the presumption of correctness and the burden is on the appellant to
demonstrate error.”). Where, as here, an appellant argues that the Commission’s
failure to address a particular issue shows that the Commission’s approval of the
settlement was arbitrary and unsupported by competent, substantial evidence, it is
beneficial to the parties and the public to explain our reasons for disagreeing. The
general proposition that the Commission is not required automatically to make
findings on all issues is a useful starting point, but it does not fully explain our
rejection of the argument that a particular issue was so significant to this specific
case that the Commission’s approval of the settlement without addressing the issue

-30-



As for the first necessary showing, Sierra Club has not demonstrated any
basis, from this record, to question the prudence of the peaker investment. FPL
laid out a compelling case that the investment was necessary for continued system
reliability and was the most cost-effective option available to provide that
necessary reliability. According to the testimony, although the Peaker Project’s
costs were responsible for $92 million of FPL’s 2017 base rate increase request (of
$866 million), the project will save customers $203 million in fuel costs and other
expenses over the operating life of the units—while also significantly reducing air
emissions. This evidence establishes FPL’s case for prudence, and no other party
presented evidence undermining FPL’s case. Sierra Club did cross-examine an
FPL witness regarding whether the demand could be met with solar cells or
batteries (for electricity storage). But, the evidence demonstrates that solar cells
cannot be relied upon to meet peak or emergency demand and that batteries would
not have been cost-effective.

Because Sierra Club has failed to demonstrate a genuine factual dispute as to
the prudence of the peaker investment, there is no need to consider the second
showing that would appear to be necessary to cast doubt on the Commission’s

public interest finding: that the peaker investment was so large in comparison to

could only be considered arbitrary and unsupported. The framework I suggest
would provide the needed explanation.
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