
BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Petition by Florida Power & Light 
Company (FPL) for authority to charge FPL 
rates to former City of Vero Beach customers 
and for approval of FPL's accounting 
treatment for City of Vero Beach transaction. 
 
 
In re: Joint petition to terminate territorial 
agreement, by Florida Power & Light and the 
City of Vero Beach. 

DOCKET NO. 20170235-EI 
 
 
 

 
 
 
DOCKET NO. 20170236-EU 
 
Date:  September 26, 2018 

 
TOWN OF INDIAN RIVER SHORES’ PREHEARING STATEMENT 

 
 The Town of Indian River Shores (the “Town”), pursuant to Florida Administrative Code 

Rule 28-106.209 and Order No. PSC-2018-0370-PCO-EU, as modified by Orders Nos. PSC-

2018-0397-PCO-EU and No. PSC-2018-0445-PCO-EU, files its Prehearing Statement in the 

above-captioned dockets and states: 

  
(1) Town Witnesses: 
 
  

Witness Name/Title Subject Matter Issue Number 

Rebuttal   

Brian M. Barefoot Mr. Barefoot explains (i) the 
circumstances underlying this 
proceeding are extraordinary, 
and (ii) granting the requested 
regulatory approvals and 
allowing this carefully balanced 
transaction to close will 
uniquely benefit all 
stakeholders, and finally resolve 
a longstanding and unique 
constitutional dispute among 
the parties over electric service 
territory.   

5, 6, 7, 9, 16  
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The Town reserves the right to present additional witnesses to address issues which have not 

been previously raised by the parties, the Commission Staff, or the Commission.   

 
(2) Town Exhibits: 
 

Witness Proffered by Exhibit # Description 

Rebuttal    

Brian M. Barefoot Town of 
Indian River 

Shores 

Exhibit No.____ 
(BMB-1) 

Witness Biography  

 
The Town reserves the right to utilize other documents as exhibits at the time of hearing, either 

during cross examination or as further impeachment or rebuttal exhibits, and the precise 

identification of such documents cannot be determined at this time. 

(3) Town’s Statement of Basic Position 
 
 The Commission should approve the petitions filed by Florida Power & Light Company 

(“FPL”) and the City of Vero Beach (“COVB”), and allow the Asset Purchase and Sale 

Agreement (the “PSA”) between COVB and FPL to close.  Approval of this carefully-balanced 

transaction would benefit the Town along with thousands of residents who receive more costly 

electric service from COVB. It would benefit COVB as proceeds from the sale will provide the 

COVB with millions of dollars in unrestricted funds which the COVB can use as it sees fit to 

meet its financial needs. And, it would benefit FPL’s general body of ratepayers by 

approximately $135 million dollars in present value due to economies of scale achieved from 

FPL serving the COVB customers. Without the Commission’s approval, there will be no sale, 

and none of the aforementioned benefits will be realized. 
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What is more, Commission approval of this carefully balanced transaction would resolve 

a unique, complex and divisive service territory problem that has beleaguered the Town and the 

people of Indian River County for decades. Presently, the boundary line dividing the electric 

service territories of FPL and the COVB splits the Town in two. This highly unusual boundary 

configuration fragments electric service in the Town causing residents to be served by two 

different utilities with vastly different rates and levels of service.  It also results in inequitable 

regulatory protections as Town residents served by FPL are afforded extensive regulatory 

protection by the Commission, while Town residents served by COVB are disenfranchised -- left 

unguarded by the Commission and having no vote in how COVB sets it rates or services.  The 

degree of their disenfranchisement is extraordinary and has spawned numerous lawsuits, the 

most recent of which was filed by the Town in PSC Docket No. 20160049-EU. That pending 

dispute implicates unique constitutional issues pertaining to the COVB’s exercise of unregulated 

monopoly powers within the corporate limits of the Town without the Town’s consent. Granting 

the requested regulatory approvals and allowing the PSA to close would settle this unique, long-

standing litigation once and for all.  It would also comport with the Commission’s policy to favor 

settlement of service territory disputes by mutual agreement between contending parties.  

A transaction like this one -- that benefits all stakeholders and resolves long-standing and 

complex disputes-- is extraordinarily rare.  It would be a tragedy if this extraordinary deal were 

to die for a lack of regulatory approval. For all of these reasons, the Town respectfully requests 

that the Commission grant the regulatory approvals requested by FPL and COVB, and allow this 

carefully balanced transaction to close.     

(4) The Town’s Statement of Issues and Positions 
 
 The following are issues identified in Order No. PSC-2018-0445-PCO-EU, dated August 
31, 2018. 
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Issue 1:  What statutory provisions or other legal authority, if any, grant the Commission 
the authority and jurisdiction to approve the acquisition adjustment requested by 
FPL in this case? 
  
Town Position:  
   
 The Town joins FPL’s position on Issue 1. 
 
Issue 2:  How should the Commission weigh any unproven factual assertions in FPL’s 
Petition? 
 
Town Position:  
 

The Town joins in FPL’s opposition to the inclusion of Issue 2 in this proceeding.  If 
Issue 2 is included, the Town joins in FPL’s position.  

Issue 3:  Does FPL’s request of a return of, and a return on, the requested acquisition 
adjustment violate the terms of FPL’s current rate case settlement agreement? 

Town Position: 
 

The Town joins in FPL’s opposition to the inclusion of Issue 3 in this proceeding. 

Issue 4:   What legal authority to increase rates, if any, supports FPL’s request for the 
Commission to consider and approve rate making principles related to acquisition 
adjustment? 

Town Position:    
 

The Town joins in FPL’s opposition to the inclusion of Issue 4 in this proceeding. 

Issue 5:  Should the Commission grant FPL the authority to charge FPL’s rates and 
charges to City of Vero Beach’s (“COVB”) customers upon the closing date of the Asset 
Purchase and Sale Agreement (“PSA”)? 

Town Position:   
 
 Yes.  The Town joins FPL’s position on Issue 5. [Witness:  Brian M. Barefoot.] 
 
Issue 6:  Should the Commission approve the joint petitioners’ request to terminate the 
existing territorial agreement between FPL and COVB upon the closing date of the PSA? 
 
Town Position:   
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Yes.  The Town joins FPL’s position on Issue 6. The Town further states the current 
boundary line dividing the electric service territories of FPL and the COVB splits the Town in 
two. The configuration of this boundary line is highly unusual and fragments electric service in 
the Town causing residents to be served by two different utilities with vastly different rates and 
levels of service.  It also results in inequitable regulatory protections as Town residents served by 
FPL are afforded extensive regulatory protection by the Commission, while Town residents 
served by COVB are disenfranchised -- left unguarded by the Commission and having no vote in 
how COVB sets it rates or services.  The degree of their disenfranchisement is extraordinary and 
has spawned numerous lawsuits, the most recent of which was filed in PSC Docket No. 
20160049-EU.  Terminating the existing territorial agreement would unify electric service within 
the Town, eliminate disenfranchisement, and settle long-standing litigation once and for all.  
[Witness:  Brian M. Barefoot.] 

Issue 7:  What extraordinary circumstances, if any, exist to support the Commission’s 
consideration of authorizing a positive acquisition adjustment in this case? 

Town Position:  
 

The Town joins FPL’s position on Issue 7. The Town further states that extraordinary 
circumstances underlying this proceeding include, but are not limited, to (i) the extraordinary 
degree to which non-resident customers of the COVB electric utility are disenfranchised, (ii) the 
highly unusual territorial boundary configuration which fragments electric service in the Town 
causing neighbors to have vastly different regulatory protections, and to be served by two 
different utilities with vastly different rates and levels of service, and (iii) the unique 
constitutional dispute over COVB’s exercise of unregulated monopoly powers within the 
corporate limits of the Town without the Town’s consent. A transaction like this one -- that 
benefits all stakeholders and resolves long-standing and complex service territory disputes -- is 
extraordinarily rare. It would be a tragedy if this extraordinary deal were to die for a lack of 
regulatory approval.  [Witness:  Brian M. Barefoot.] 

Issue 8:  Should the Commission consider alternatives other than what has been proposed 
by FPL with respect to the acquisition adjustment? 

Town Position:  

The Town joins FPL’s position on Issue 8. 

Issue 9:   Should the Commission approve a positive acquisition adjustment associated with 
the purchase of the COVB electric utility system? 

Town Position:  
 
 Yes. The Town joins FPL’s position on Issue 9. [Witness:  Brian M. Barefoot.] 
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Issue 10:  If the Commission should approve a positive acquisition adjustment associated 
with the purchase of the COVB electric utility system, what is the appropriate economic 
analysis to determine the amount of the positive acquisition adjustment? 

Town Position:  
 

The Town joins in FPL’s opposition to the inclusion of Issue 10 in this proceeding. 

Issue 11:   What is the appropriate amount, if any, of a positive acquisition adjustment to 
be recorded on FPL’s books for the purchase of the COVB electric utility system? 

Town Position:  
 
 The Town joins FPL’s position on Issue 11. 

Issue 12:  If a positive acquisition adjustment is permitted, what is the appropriate 
accounting treatment for FPL to utilize for recovery and amortization of the acquisition 
adjustment? 

Town Position: 
 
 The Town joins FPL’s position on Issue 12. 

Issue 13: Should the projected cost savings supporting FPL’s request for a positive 
acquisition adjustment be subject to review in future FPL rate cases? 

Town Position:  
 

The Town joins FPL’s position on Issue 13. 

Issue 14: Are the several contracts [OUC, FMPA] “costs of service” for FPL that are 
eligible for recovery in customer rates? 

Town Position:  
 
 The Town joins in FPL’s opposition to the inclusion of Issue 14 in this proceeding. 

Issue 15:  Should the Commission approve recovery of costs associated with the short-term 
power purchase agreement with Orlando Utilities Commission? 

Town Position:  
 
 Yes.  The Town joins FPL’s position on Issue 15. 
 
Issue 16:  Is granting the relief requested by the applicants in the public interest? 
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Town Position:  
 

Yes.  The Town joins FPL’s position on Issue 16. [Witness:  Brian M. Barefoot.] 
 

Issue 17: Does the Civic Association of Indian River County, Inc. have standing to protest 
the Commission’s proposed agency action granting FPL’s petition for authority to charge 
FPL rates to former COVB customers and for approval of accounting treatment for the 
COVB transaction, and granting the joint petition of FPL and COVB to terminate the 
territorial agreement (Order No. PSC-2018-0336-PAA-EU)? 

Town Position:  
 
 No.  The Town joins FPL’s position on Issue 17. 

Issue 18:  Does Michael Moran have standing to protest the Commission’s proposed agency 
action granting FPL’s petition for authority to charge FPL rates to former COVB 
customers and for approval of accounting treatment for the COVB transaction, and 
granting the joint petition of FPL and COVB to terminate the territorial agreement (Order 
No. PSC-2018-0336-PAA-EU)? 

Town Position:  
 

No.  The Town joins FPL’s position on Issue 18. 

Issue 19:  Does Brian Heady have standing to protest the Commission’s proposed agency 
action granting FPL’s petition for authority to charge FPL rates to former COVB 
customers and for approval of accounting treatment for the COVB transaction, and 
granting the joint petition of FPL and COVB to terminate the territorial agreement (Order 
No. PSC-2018-0336-PAA-EU)? 

Town Position:  

 
No.  The Town joins FPL’s position on Issue 19. 

 
Issue 20: Should this docket be closed? 
 
Town Position:  

 
Yes.  The Town joins FPL’s position on Issue 20. 

  
(5)       Stipulated Issues: 
 
 None. 
 
(6)       Pending Motions and Other Matters: 
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 None at this time. 
 
(7)       Pending Requests or Claims for Confidentiality: 
 
 None.  
 
(8)      Objections to Qualifications of Witnesses as Experts:  
 
 None. 
 
(9)   Request for Sequestration of Witnesses: 
 
 None. 
 
(10)     Requirements of Order Establishing Procedure that the Town Cannot Comply 

With: 
 
 None. 
 
  
 
 Respectfully submitted on September 26, 2018. 

HOLLAND & KNIGHT LLP 
 
/s/D. Bruce May, Jr.     
D. Bruce May, Jr. 
Florida Bar No. 354473 
bruce.may@hklaw.com 
Holland & Knight LLP 
315 S. Calhoun St., Ste. 600 
Tallahassee, Florida 32301 
(850) 224-7000 (Telephone) 
 

     Counsel for the Town of Indian River Shores 

 
CERTIFICATE OF SERVICE 

 
I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

electronic mail this 26th day of September, 2018, to the following: 

Florida Public Service Commission 
Charles Murphy 

Florida Power & Light Company  
Mr. Ken Hoffman 

mailto:bruce.may@hklaw.com
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Kathryn Cowdery 
Suzanne Brownless 
Office of General Counsel 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0810 
cmurphy@psc.state.fl.us 
kcowdery@psc.state.fl.us 
rgervasi@psc.state.fl.us 
 
Brian T. Heady 
406 19th Street 
Vero Beach FL 32960 
(772) 696-4242 
brianheady@msn.com   
 
Carlton Fields Law Firm 
J. Michael Walls 
4221 Boy Scout Blvd., Ste. 1000 
Tampa FL 33607 
+1-813-2294133 
mwalls@carltonfields.com 
 
City of Vero Beach (18) 
James O'Connor/Wayne R. Coment/Lange 
Sykes 
P. O. Box 1389 
Vero Beach FL 32961 
(772) 978-4710 
citymgr@covb.org 
wcoment@covb.org  
 
Civic Association of Indian River County, 
Inc. 
Lynne A. Larkin 
5690 HWY A1A, #101 
Vero Beach FL 32963 
(772) 234-5565 
lynnelarkin@bellsouth.net  
 
  
 
 

215 South Monroe Street, Suite 810 
Tallahassee FL 32301 
(850) 521-3919 
ken.hoffman@fpl.com  
 
Florida Power & Light Company  
Bryan S. Anderson/Kenneth M. Rubin 
700 Universe Boulevard (LAW/JB) 
Juno Beach FL 33408 
(561) 304-5639 
ken.rubin@fpl.com 
bryan.anderson@fpl.com  
 
Michael Moran 
P.O. Box 650222 
Vero Beach FL 32965 
mmoran@veronet.net  
 
Office of Public Counsel (18j) 
J.R. Kelly/S. Morse/C. Rehwinkel 
c/o The Florida Legislature 
111 W. Madison Street, Rm 812 
Tallahassee FL 32399 
(850) 488-9330 
kelly.jr@leg.state.fl.us  
morse.stephanie@leg.state.fl.us  
Rehwinkel.charles@leg.state.fl.us  
 
Indian River County Board of County 
Commissioners 
Dylan Reingold, County Attorney 
1801 27th Street - Building A 
Vero Beach FL 32960 
dreingold@ircgov.com 
 

 
/s/D. Bruce May, Jr.     
Attorney 
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