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1 PROCEEDI NGS
2 (Transcript follows in sequence from
3 Volume 1.)
4 MR. ANDERSON: May we proceed?
5 CHAI RVAN GRAHAM  Sur e.
6 MR. ANDERSON. FPL calls as its next w tness,
7 Terry Deason.
8 Wher eupon,
9 TERRY DEASON
10 was called as a wtness, having been previously duly
11 sworn to speak the truth, the whole truth, and nothing
12 but the truth, was exam ned and testified as foll ows:
13 EXAM NATI ON
14 BY MR ANDERSON:
15 Q Good norning, M. Deason.
16 A Good nor ni ng.
17 Q Were you sworn earlier?
18 A | was.
19 Q WIlIl you please tell the Conmm ssion your nane
20 and busi ness address?
21 A Yes. M nane is Terry Deason. M business
22 address is 301 South Bronough Street, Suite 200,
23  Tal |l ahassee, Florida.
24 Q By whom are you enpl oyed, and in what
25 capacity?
Premier Reporting (850) 894-0828 Reported by: Debbie Krick

114 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com
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1 A | am enpl oyed by the Radey law firmas a
2 consul tant specializing in regulatory and utility
3 matters.
4 Q Have you prepared and caused to be filed 16
5 pages of prepared direct testinony and 29 pages of
6 suppl enental direct testinony in this proceedi ng?
7 A Yes.
8 Q Do you have any changes or revisions to that
9 testinony at this tinme?
10 A No.
11 Q If | asked you the questions contained in your
12 direct and supplenental direct, would your answers be
13 the sanme?
14 A Yes.
15 MR, ANDERSON. M. Chairman, FPL asks that the
16 di rect and supplenmental testinony of M. Deason be
17 inserted into the record as though read.
18 (Wher eupon, prefiled testinony identified in
19 the record was inserted.)
20
21
22
23
24
25
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I. INTRODUCTION

Please state your name and business address.

My name is Terry Deason. My business address is 301 S. Bronough Street,
Suite 200, Tallahassee, Florida 32301.

By whom are you employed and in what capacity?

I am employed by Radey Law Firm as a Special Consultant specializing in the
fields of energy, telecommunications, water and wastewater, and public
utilities generally.

Please describe your educational background and professional
experience.

| have over forty years of experience in the field of public utility regulation
spanning a wide range of responsibilities and roles. | served a total of seven
years as a consumer advocate in the Florida Office of Public Counsel (“OPC”)
on two separate occasions. In that role, | testified as an expert witness in
numerous rate proceedings before the Florida Public Service Commission
(“Commission”). My tenure of service at OPC was interrupted by six years as
Chief Advisor to Florida Public Service Commissioner Gerald L. Gunter. |
left OPC as its Chief Regulatory Analyst when | was first appointed to the
Commission in 1991. | served as Commissioner on the Commission for
sixteen years, serving as its chairman on two separate occasions. Since
retiring from the Commission at the end of 2006, | have been providing

consulting services and expert testimony on behalf of various clients,
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including public service commission advocacy staff, county and municipal
governments, and regulated utility companies. | have also testified before
various legislative committees on regulatory policy matters. | hold a Bachelor
of Science Degree in Accounting, summa cum laude, and a Master of
Accounting, both from Florida State University.
Are you sponsoring an exhibit?
Yes. | am sponsoring the following exhibit:

e TD-1 - Biographical Information for Terry Deason
For whom are you appearing as a witness?
| am appearing as a witness for Florida Power & Light Company (“FPL” or
“the Company”).
What is the purpose of your testimony?
The purpose of my testimony is to address the regulatory policy
considerations for acquisition adjustments in general and how those policy
considerations should be applied to FPL’s proposed acquisition of the City of
Vero Beach (“COVB”) electric system (“COVB Transaction”). Based upon
these regulatory policy considerations and the clear benefits the COVB
Transaction has for FPL customers, | recommend that the Commission
approve the acquisition adjustment which FPL is requesting in this

proceeding.
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I1. ACQUISTION ADJUSTMENTS

What is an acquisition adjustment?

According to Rule 25-30.0371, F.A.C. Acquisition Adjustments (“the Rule”),
an acquisition adjustment is defined as the difference between the purchase
price of utility system assets to an acquiring utility and the net book value of
the utility assets. A positive acquisition adjustment exists when the purchase
price is greater than the net book value. A negative acquisition adjustment
exists when the purchase price is less than the net book value.

Is Rule 25-30.0371, F.A.C. Acquisition Adjustments, applicable to electric
utilities?

Specifically, no; this Rule is applicable to water and wastewater utilities
subject to the Commission’s jurisdiction. However, the definition of an
acquisition adjustment should be the same for all industries regulated by the
Commission.

Is there a similar rule on acquisition adjustments applicable to electric
and gas utilities?

No, there is not. Acquisition adjustments in the water and wastewater
industry occur more frequently and have historically been a significant and
contentious issue before the Commission. The Rule was first adopted in 2002
to establish a consistent policy upon which parties could rely and help remove

some of the controversy surrounding acquisition adjustments.  The
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Commission then made amendments to the Rule in 2010 to provide even more
clarity, especially in regard to negative acquisition adjustments.
Do you believe that Rule 25-30.0371 provides guidance for the
appropriate regulatory treatment of positive acquisition adjustments for
electric utilities?
Yes, it does. The Rule establishes that a positive acquisition adjustment shall
not be included in the utility’s rate base absent extraordinary circumstances.
The Rule further contains a list of factors to be considered which demonstrate
whether the extraordinary circumstances test is met to allow a positive
acquisition adjustment to be included in rate base. These factors include:

e Quality of service to customers;

e Regulatory compliance;

e Rate levels and stability of rates;

e Cost efficiencies; and

e Whether the purchase was an arms-length transaction.
Just as these factors are applicable to a water or wastewater utility acquisition
to determine if it is in the public interest, these same factors can also be
applicable to an electric utility acquisition.
Should only these factors, and no others, be considered for the
appropriate treatment of a positive acquisition adjustment for an electric
utility?
No, these factors are only a guide. The ultimate test is whether the acquisition

is in the public interest such that the positive acquisition adjustment should be
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allowed in rate base. The Commission should exercise its considerable
discretion in this area to encourage acquisitions which are in the public
interest and to discourage those which are not. By allowing a positive
acquisition adjustment in rate base for an acquisition that is in the public
interest, the Commission will encourage such transactions in both the near
term and longer term.

Has the Commission addressed positive acquisition adjustments for
utilities other than water and wastewater companies?

Yes, the Commission has done so for both electric and gas utilities. There are
three cases involving gas utilities that are particularly relevant. The most
recent of these is the acquisition of Indiantown Gas Company by Florida
Public Utilities Company (“FPUC”) in Docket No. 120311-GU. In this case,
the Commission approved the acquisition and allowed the $745,800 purchase
price premium for the acquisition to be recorded as a positive acquisition
adjustment and amortized over 15 years. The Commission went on to identify
five factors that have historically been considered by the Commission in
determining whether an acquisition and any resulting positive acquisition
adjustment are in the public interest. The factors identified by the
Commission are: (1) increased quality of services; (2) lower operating costs;
(3) increased ability to attract capital for improvement; (4) lower overall cost
of capital; and (5) more professional and experienced managerial, financial,

technical and operational resources.
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The second relevant case is the acquisition of FPUC by the Florida Division
of Chesapeake Utilities Corporation (“Chesapeake”) in Docket No. 110133-
GU. Based upon its review of the evidence, the Commission allowed the
requested $34.2 million positive acquisition adjustment. And in the third case,
the Commission approved a $21.7 million positive acquisition adjustment for
the acquisition of Florida City Gas by AGL Resources, Inc. in Docket No.
060657-GU. In all of these cases, the Commission ultimately determined that
the acquisitions were in the public interest such that the positive acquisition
adjustments should be approved and recognized in setting rates on a going
forward basis.
Can you provide an example of a positive acquisition adjustment being
allowed for an electric utility?
Yes, a good example is the acquisition of the Sebring Utility System by
Florida Power Corporation in Docket No. 920949-EU. Similar to FPL’s
proposed acquisition of the COVB system, this case involved the acquisition
of a municipal electric utility by an investor-owned electric utility. In its
Order No. PSC-92-1468-FOF-EU, the Commission stated:

Florida Power Corporation and its ratepayers will benefit from

the acquisition of this system through increased revenues,

improved system efficiencies, and the resolution of

longstanding territorial conflict.



10

11

12

13

14

15

16

17

18

19

20

247

Sebring’s customers will benefit from the sale to FPC because
they will receive immediate relief, even with the rider.
Sebring’s customers will also receive improved customer
services from a professionally managed public utility, and the
opportunity to participate in FPC’s energy conservation
programs, including FPC’s successful load management

program.

It is our opinion that this acquisition will benefit all concerned,

and thus we will permit Florida Power Corporation to include a

“going concern value” for the purchase of the Sebring system

in its rate base as a positive acquisition adjustment.
What did the Commission mean by the term *““going concern value”?
In the context of its Order, the Commission was referring to the premium paid
in excess of book value as being attributable to Sebring’s going concern value.
In the broader context, going concern value recognizes that an existing
business with customers, revenue streams, and a valued product is often worth
more than the net book value of its assets or market value of its individual
assets. In accounting terminology, this additional benefit is referred to as the

existing business’ goodwill.



10

11

12

13

14

15

16

17

18

19

20

248

What do you mean by goodwill?

In an accounting context, goodwill refers to an intangible asset representing
the future economic benefits arising from other assets acquired in a business
combination that are not individually identified and separately recognized.

Is the Commission prohibited from allowing a positive acquisition
adjustment that can be attributable to goodwill?

No, it is not. Section 366.06, Florida Statutes, only prohibits the inclusion of
goodwill or going concern value to the extent it exceeds payments made by
the acquiring utility. Therefore, an arm’s length transaction to acquire the
assets of another utility is a situation where goodwill is potentially eligible for
inclusion in rate base, because a quantifiable payment has been made. The
effect of this statutory provision is to make two points clear: (1) absent an
acquisition, a utility’s rate base should be based on net book value (original
cost less accumulated depreciation); and (2) in the event of an acquisition, the
acquiring utility may not increase its rate base by more than it actually paid
for the acquired assets.

Is FPL proposing a positive acquisition adjustment based on an amount
in excess of the purchase price?

No. FPL is only seeking inclusion of a positive acquisition adjustment based

on its actual payment in excess of COVB’s net book value.

10
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1. VALUATION AND CUSTOMER BENEFITS

What is the role of studies which estimate the market value of an
acquired system?

Such studies are often used to make allocations of purchase price to the
various pieces of a multiple system acquisition and to otherwise assist in
making accounting entries consistent with generally accepted accounting
principles. Such studies can also be used to give assurances that the purchase
price of an acquired system is not totally outside the bounds of
reasonableness.

Have studies estimating the market value of an acquired system ever been
presented to the Commission?

Yes, there was such a study presented in the acquisition of FPUC by
Chesapeake, Docket No. 110133-GU, which I earlier discussed.

How was this study used?

It was used to allocate the purchase price among FPUC’s gas, electric, and
propane lines of business. Based on the study, the portion of the purchase
price allocated to the gas business resulted in a positive acquisition adjustment
of $34.7 million being calculated for that business. Chesapeake then adjusted
this number to $34.2 million and requested that it be included as a positive
acquisition adjustment. The Commission found the acquisition to be in the

public interest and allowed the $34.2 million positive acquisition adjustment.

11
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Has FPL provided a study on the market value of the COVB utility
system?

Yes. As discussed by FPL witnesses Ferguson and Herr, the study performed
by Duff & Phelps indicates that the market value of the COVB electric system
exceeds the negotiated purchase price upon which the requested positive
acquisition adjustment is based.

On what basis is FPL asserting that its proposed acquisition of the COVB
electric system provides benefits to its customers?

FPL correctly bases its assertion that the acquisition will benefit customers by
showing that the projected incremental revenues received from former COVB
customers exceed the projected incremental costs to existing FPL customers.
While there may very well be operational efficiencies and related cost
reductions, those efficiencies are not the focus of FPL’s evaluation. To
demonstrate the benefit, FPL provides a cumulative present value of revenue
requirements (“CPVRR”) analysis, as discussed in the testimony of FPL
witness Bores.

Is this an appropriate means to demonstrate the benefit of the COVB
acquisition?

Yes, it is. The difference between the projected incremental revenues and the
projected costs represents the impact of the COVB Transaction on existing
FPL customers. This basic approach is a proven regulatory tool to evaluate

the cost effectiveness of a transaction.

12
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IV. SUBSEQUENT REVIEW OF ACQUISITION ADJUSTMENT

Does Rule 25-30.0371 provide any other guidance relevant to electric
utility acquisitions, in general, or to the COVB Transaction in particular?
Yes it does. It provides that the Commission may modify a positive
acquisition adjustment should the benefits justifying the adjustment not
materialize. Such a review is not required by the Rule and is at the discretion
of the Commission. In addition, the permissible period to conduct such a
review is limited to within five years of the order approving the acquisition.
Why is the review permissive and limited to five years?

The Commission wanted to give some finality to such decisions and provide
reasonable assurances that once approved, a positive acquisition adjustment is
not the target of continued litigation. Such assurances are important to
encourage utilities to pursue beneficial acquisitions and to mitigate
unnecessary regulatory uncertainty. In addition, the Commission recognized
that there should be a materiality consideration and thus made any review
permissive and not a requirement.

Has the Commission dealt with the need for subsequent reviews for
utilities other than water and wastewater utilities?

Yes, the Commission has done so on a case-by-case basis. A good example is
the acquisition of FPUC by Chesapeake, Docket No. 110133-GU, which |
earlier discussed. In this case, the Commission was concerned about some of

the assumptions and escalations used to calculate cost savings and required

13
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the cost savings to be reviewed in Chesapeake’s next rate case. The
Commission was also apparently concerned about the acquisition’s impact on
earnings, as it ordered Chesapeake’s earnings surveillance reports to be filed
with and without the effect of the acquisition adjustment.

Should these same requirements be imposed on the COVB Transaction?
No, these requirements are not warranted for the COVB Transaction. Each
case should be evaluated on its specific facts and circumstances and the
exercise of the Commission’s discretion. | would note some significant
differences between the Chesapeake acquisition and the COVB Transaction.
First, the Chesapeake acquisition was based on numerous factors with their
own set of calculations and assumptions. The benefits giving rise to the
acquisition adjustment were dependent on the assumption that Chesapeake
would take certain future management actions. The Commission felt that a
review would be appropriate to confirm that Chesapeake actually took those
actions. In contrast, the benefits to customers from the COVB Transaction are
measured by a CPVRR calculation, which takes a holistic view and is derived
by spreading fixed costs over a larger base. The calculation is not predicated
on any specific set of future management actions that would need to be
monitored. Another significant difference is that the COVB Transaction is
much smaller on a relative basis. The size of FPL in comparison to the COVB
is such that the acquisition’s impact would not have a material impact on

FPL’s surveillance reports.

14
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V. CONCLUSION

What are your conclusions with regard to the COVB Transaction?

My conclusions are:

The COVB Transaction should be reviewed within the framework of
the policies previously used to evaluate the appropriateness of positive
acquisition adjustments.

There is no given checklist of factors that must be considered in every
case. Previous factors can be a valuable guide, but each acquisition
should be evaluated on its specific facts and circumstances.

FPL’s CPVRR analysis is an appropriate regulatory tool and shows
$105 million in CPVRR benefits to FPL’s current and future
customers.

There is no statute or regulatory policy that would prevent FPL from
including in rate base a positive acquisition adjustment that includes
“going-concern value” or “goodwill,” so long as the amount to be
included does not exceed the amount FPL paid therefor. “Going-
concern value” or “goodwill” is inherent in the determination of a
positive acquisition adjustment, so its existence is not a reason to deny
an otherwise beneficial positive acquisition adjustment.

Imposing a subsequent review of an approved positive acquisition
adjustment should only be done when the facts and circumstances

require it. The facts and circumstances in this case do not warrant

15
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such a review. Automatic and perhaps unneeded reviews and
reporting requirements may act as a deterrent to utilities pursuing
beneficial acquisitions.

e Based upon the regulatory policy considerations that | have discussed
in my testimony and the clear benefits the COVB Transaction has for
FPL customers, | recommend that the Commission approve the
acquisition adjustment which FPL is requesting in this proceeding.

Q. Does this conclude your testimony?

A. Yes, it does.

16
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I. INTRODUCTION

Please state your name and business address.

My name is Terry Deason. My business address is 301 S. Bronough Street,
Suite 200, Tallahassee, Florida 32301.

By whom are you employed and in what capacity?

I am employed by Radey Law Firm as a Special Consultant specializing in the
fields of energy, telecommunications, water and wastewater, and public
utilities generally.

For whom are you appearing as a witness?

| am appearing as a witness for Florida Power & Light Company (“FPL” or
“the Company™).

Did you previously file testimony in this case?

Yes, | filed direct testimony on November 3, 2017, as part of FPL’s original
petition. In that testimony | address the regulatory policy considerations for
acquisition adjustments in general and how those policy considerations should
be applied to FPL’s proposed acquisition of the City of Vero Beach
(“COVB?”) electric system.

Is there anything in your previously filed testimony that you wish to
change at this time?

No, | adopt that testimony in its entirety.

Are you sponsoring an exhibit with your supplemental direct testimony?

No.
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What is the purpose of your supplemental direct testimony?

The status of this case has changed since the original petition was filed back in
November 2017. After a series of comprehensive data requests by
Commission Staff and the Office of Public Counsel (“OPC”) and a
recommendation filed by Commission Staff on May 25, 2018, the
Commission issued a proposed agency action order on July 2, 2018, Order
No. PSC-2018-0336-PAA-EU (“PAA Order”). This order was protested by
the Florida Industrial Power Users Group (“FIPUG”) and others and the
matter has been set for an evidentiary hearing. The purpose of my
supplemental direct testimony is to provide further context on appropriate
acquisition adjustment policy and associated issues in light of the current

status of the case.

Il. THE PAA ORDER

What did the Commission decide in its PAA Order?

The Commission proposed to approve FPL’s petition for authority to charge
FPL rates to the former customers of COVB, to terminate its territorial
agreement with COVB, and to approve FPL’s accounting treatment for the

resulting positive acquisition adjustment.
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Is the proposed accounting treatment of the acquisition adjustment a
necessary component to enable the transfer of COVB customers to FPL?
Yes. This is explained in FPL’s petition, in direct testimony accompanying
the petition, and in responses to data requests from Commission Staff and
OPC. Without the proposed accounting treatment, the Asset Purchase and
Sale Agreement (“PSA”) between FPL and COVB would not be
consummated and all of its associated benefits would be lost to both FPL
existing customers and the current customers of COVB.

What was the Commission’s basis for its decision in its PAA Order?

The Commission made two key determinations as the basis for its decision.
First, the Commission found that there are extraordinary circumstances that
warrant the approval of a positive acquisition adjustment. Second, the
Commission found that allowing FPL’s requested positive acquisition
adjustment will not harm FPL’s existing customers.

What standard did the Commission use in making its decision?

The Commission correctly applied the public interest standard. In its PAA
Order, the Commission quoted from a series of court cases referencing the
public interest. One of the cases referenced by the Commission is Gulf Coast
Electric Cooperative v. Johnson, 727 So. 2d 259, 264 (Fla. 1999). In this
case, the Florida Supreme Court stated: “However, in the final analysis, the
public interest is the ultimate measuring stick to guide the PSC in its
decisions.” As | stated in my direct testimony, the ultimate test is whether the

acquisition is in the public interest. | went on to state that the Commission
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should exercise its considerable discretion to encourage acquisitions that are
in the public interest and to discourage those which are not. In its PAA Order,
the Commission exercised its discretion in evaluating the facts and concluded
“unique problems require unique solutions, and under this particular set of
extraordinary circumstances as described in this order, we believe our
decision is in the public interest.”

Is the Commission’s decision in its PAA Order consistent with
Commission policy?

Yes, it is. As | discuss in my direct testimony, Commission policy is to
evaluate positive acquisition adjustments on a case by case basis and to not
allow them unless there are extraordinary circumstances. In its PAA Order,
the Commission states: “Our policy with respect to acquisition adjustments
has been to evaluate the specific facts and circumstances on a case by case
basis and to determine whether there are extraordinary circumstances that
warrant the approval of a positive acquisition adjustment.” The Commission
evaluated the facts of the case and made a finding that extraordinary
circumstances exist which justify the positive acquisition adjustment. This is
consistent with Commission policy.

Is the Commission’s decision in its PAA Order consistent with
Commission precedent?

Yes, itis. The only case addressing a major acquisition of a municipal system
by an investor-owned utility in Florida is the acquisition of the Sebring

Utilities system by Florida Power Corporation (“Florida Power”) in 1992 in
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Docket No. 920949-EU. In its Order No. PSC-92-1468-FOF-EU (“Sebring
Order”) (page 11), the Commission stated “To those who would view our
decision here as precedent, we uncategorically state that this decision has no
precedential value.” Nevertheless, in its PAA Order, the Commission quoted
from the Sebring Order and stated that the Sebring case provides guidance in
addressing FPL’s petition. | too referenced the Sebring Order in my direct
testimony as support for a positive acquisition adjustment and concur that it

does indeed provide guidance.

1. THE SEBRING ACQUISITION CASE

Are you personally familiar with the Sebring acquisition case?

Yes, | am. While | did not participate in that decision, | was serving on the
Commission at the time that my colleagues, Commissioners Beard and Easley,
made their decision.

The Commission stated that the Sebring decision should not be viewed as
precedent. Please comment.

The Sebring Order itself describes the fact that the Sebring case presented a
unique set of facts and raised difficult questions of fairness and what
ultimately would be in the public interest. Based on my review of the
Commission’s transcript, it is apparent that Commissioners Beard and Easley
viewed their decision to be uniquely crafted to address the Sebring situation.

Herein lies the true essence of their decision though. Their decision stands for
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the principle that every acquisition is unique and based upon facts specific to
it. Therefore, it only reinforces (and perhaps initially helped establish) the
Commission’s policy to evaluate the specific facts and circumstances on a
case by case basis and to determine whether there are extraordinary
circumstances that warrant the approval of a positive acquisition adjustment
outside of a rate case. While the specific facts differ, the Sebring Order does
indeed provide guidance to the Commission in considering FPL’s petition.
Beyond the need to evaluate each acquisition on its own unique facts, does
the Sebring Order provide any additional guidance?

Yes, it does. The Sebring Order clearly establishes and emphasizes the
importance of weighing the benefits for all affected customers, both the
customers of the acquired system and the existing customers of the acquiring
company. This was perhaps the dilemma that weighed the heaviest on the
Commission. The Sebring Order identified the benefits for the former Sebring
customers, such as lower rates, improved customer service from a
professionally managed utility, and the opportunity to participate in Florida
Power’s energy conservation and load management programs. The Sebring
Order also identified benefits for the existing Florida Power customers, such
as the increase in revenues to be paid by the former Sebring customers,
improved efficiencies, and the resolution of longstanding territorial conflict.
It is also interesting to note that all of these benefits identified in 1992 for the
customers of the two utilities involved in that transaction are applicable today

in regard to the proposed acquisition of COVB by FPL.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

261

Why was the weighing of benefits between the Florida Power customers
and the Sebring customers such a dilemma for the Commissioners?
The unique facts of the Sebring case made it clear that a rate rider on the
former Sebring customers was an inevitable outcome to allow the acquisition
to take place. It was Florida Power’s position that the acquisition should be
approved but that only a portion of the acquisition costs should be allowed in
base rates. Their petition asked for the remaining acquisition costs to be
recovered from former Sebring customers by means of a rate rider. In fact, at
the time that the Commission voted on the Sebring acquisition on December
8, 1992, Florida Power’s attorney addressed the Commission and stated:

You should approve the transaction as filed because rate basing

the entire cost of the Sebring transaction we don’t think is a

good alternative. It will cause Florida Power’s management to

walk away from this deal, because it will put too much pressure

on the rates of our general body of ratepayers. It will cause us

to come in for another rate case in the very near future.
[Transcript — Docket No. 920949-EU, Vol. IV, page 395, lines 15-22]
So the Commissioners were faced with this reality—a negotiated deal with
benefits for both groups of customers — together with their strong desire to
minimize the impact of a rate rider on the Sebring customers. To achieve that
outcome, the Commission identified and determined values for four discrete
items: the Sebring customer base; the value of Sebring’s maps and records;

the value of trained and experienced Sebring personnel; and the avoidance of
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the costs of further territorial and annexation disputes. The Commission
summed these items to determine a “going concern” value of $5,741,000. The
Commission recognized this amount as a positive acquisition adjustment.
Why did the Commission not recognize a higher going concern value?
There were three reasons. First, the Commission did not want to jeopardize
the transaction with too high of a going concern value that may have caused
Florida Power to walk away from it. Second, the Commission was cognizant
that it had an obligation to protect existing Florida Power customers. And
third, the Commission was limited to what was presented to it in the record
and all it had was evidence concerning the discrete items identified. In the
Sebring Order, the Commission stated: ... “we cannot find reasonable support
for a higher amount in the record, and we must insure that the amount we
approve for recovery from FPC’s general body of ratepayers is related to the
benefits that they receive.”

Is this the factual situation with the proposed acquisition of COVB by
FPL?

The proposed COVB acquisition is the same as the Sebring acquisition in one
very important way. However, it lies in sharp contrast to the Sebring
acquisition in two significant ways.

How is the proposed COVB acquisition the same as the Sebring
acquisition?

Like the management of Florida Power in the case of the Sebring acquisition,

the management of FPL does not want to consummate an acquisition that
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would put upward pressure on the rates of its existing customers. This was a
principal requirement in pursuing the COVB acquisition and in the
negotiations that resulted in the PSA. The principal requirement to cause no
harm to its existing customers is identified and further explained in FPL’s
petition and the testimony that accompanies it.

What are the two ways in which the proposed COVB acquisition is in
contrast to the Sebring acquisition?

First, in the Sebring case the Commission did not have the benefit of a
comprehensive fair value study. In determining the amount of going concern
value and the resulting justified amount of the positive acquisition adjustment
in the Sebring acquisition, the Commission was very limited in the amount
and type of record evidence before it. As | stated earlier, in the Sebring
acquisition the Commission was limited to an evaluation of only four discrete
items to determine a going concern value. In contrast, FPL has provided a fair
value study conducted by an internationally recognized firm in the field, Duff
& Phelps LLC. This study concludes that the highest and best use of the
acquired Vero electric system would be realized by its acquisition by another
utility which would allow the acquired assets to continue to be operated as
part of a going concern utility. This study and FPL witness Herr’s direct
testimony corroborate the purchase price as representative of the COVB

electric system’s going concern value.
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And secondly, the Commission did not have a comprehensive study on the
associated rate impacts. In contrast to Sebring, FPL has provided an analysis
of the cumulative present value of revenue requirements (“CPVRR”) of
acquiring the COVB system. Through this analysis, FPL is taking a holistic
approach by looking at the overall impact on customer rates of all aspects of
revenues and costs on an incremental basis of adding the COVB customer
base. This contrasts sharply with the very granular approach of identifying
only a select few areas of avoided costs and an estimate of the value of
Sebring’s customer base, as was presented to the Commission in the Sebring

case.

IV. THE CPVRR ANALYSIS

What is a CPVRR analysis?

It is an effective and generally accepted tool used by decision makers,
including regulatory commissions, to measure and weigh the revenue
requirement impacts of two competing alternatives. As its name implies, it
calculates the total revenue requirements of the two competing alternatives
over an established time horizon, usually thirty years, and puts them on an
appropriate comparable basis by calculating their respective cumulative

present values at an appropriate discount rate.
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How is it used by decision makers?

Decision makers compare the cumulative present value of the competing
alternatives to determine which alternative has the lower value and by how
much. All other things being equal, the alternative with the lower cumulative
present value is judged to be more economic and/or cost effective and thus is
deemed to be the preferred alternative.

Has the Commission evaluated and used the results of a CPVRR analysis
in other cases?

Yes, the Commission has consistently done so over many years in various
types of cases where competing alternatives were being considered. For
example, the setting of conservation goals, determining recoverable costs in
nuclear cost recovery proceedings, the evaluation of potential buyouts of
power purchase agreements (“PPAs”), and need determinations for new
generation capacity, are all cases in which the Commission has evaluated and
accepted the results of CPVRR analyses.

Can you cite any specific cases that were recently decided by the
Commission?

Yes, there are two. First, is the Commission’s consideration of FPL’s
proposed buyout of the Indiantown Cogeneration Plant PPA in Docket No.
20160154-El. In its Order No. PSC-2016-0506-FOF-EI approving the
requested accounting treatment of the transaction, the Commission determined
that the buyout was cost-effective based on a CPVRR analysis. It is

interesting to note that this order also referenced and gave credence to the fact
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that the buyout purchase price was determined by negotiations between
independent, unrelated parties and that the fair value of the purchased
cogeneration plant was substantiated by an evaluation conducted by Duff &
Phelps. This is exactly the same situation for FPL’s proposed acquisition of

the COVB system.

Second is the need determination for FPL’s Dania Beach Clean Energy Center
Unit 7, Docket No. 20170225-El. In its Order No. PSC-2018-0150-FOF-El,
the Commission determined the Dania Beach Unit 7 was the most cost
effective alternative that maintained system reliability and was more cost
effective than the alternative of continuing the operation of the Lauderdale
Units 4 and 5. The Commission’s cost-effectiveness determination was based
on a CPVRR analysis.

Should the results of a CPVRR analysis be the only evidence considered
and dictate the outcome of the choice between competing alternatives?
No. While a CPVRR analysis certainly constitutes meaningful, and hopefully
persuasive evidence, it should not dictate the choice between competing
alternatives. The Commission has great discretion and has a responsibility to
make choices that are in the public interest. As such, all relevant evidence
should be carefully considered and weighed. For example, in a need
determination, the Commission must weigh cost-effectiveness as shown by

the CPVRR analysis with other public policy considerations, such as fuel
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diversity, system reliability, impacts on conservation, and economic
development.

How should a CPVRR analysis be used in an acquisition case?

The ultimate test in an acquisition case is whether the acquisition is in the
public interest. This overriding principle and test established by the
Commission is a crucial consideration in the determination of whether the
regulatory treatment associated with the negotiated transaction should be
approved, including the allowance of a positive acquisition adjustment in rate
base.  Two important considerations in making the public interest
determination are whether existing customers are protected (at least not
harmed) and whether there are extraordinary circumstances. These two
considerations are directly linked and a CPVRR analysis can and should be
used to make informed judgements on both.

In its PAA Order, the Commission stated that the CPVRR analysis did
not demonstrate extraordinary circumstances. Do you disagree?

| do not disagree that it is within the Commission’s discretion to find in a
particular case that customer savings alone may not be sufficient to
demonstrate extraordinary circumstances. At the same time, | also believe
that the Commission should not foreclose itself to opportunities to approve
negotiated transactions that would deliver customer savings and which
otherwise are in the public interest, but which are predicated on the need to
approve an acquisition adjustment. A categorical statement that CPVRR

value could never support a finding of extraordinary circumstances is
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tantamount to suggesting that the public interest could never be served solely
by providing customers (both new and existing) with savings. That in my
judgment is not a good result as a matter of public policy and, therefore, | do
not read this part of the PAA Order as a policy pronouncement that a CPVRR
analysis cannot be used as competent evidence and a relevant component

supporting a finding of extraordinary circumstances.

A CPVRR analysis nonetheless is relevant in assessing whether an acquisition
is in the public interest — the “ultimate test.” In Sebring, an acquisition
adjustment was approved in an amount sufficient to hold Florida Power
customers harmless and a surcharge on Sebring customers was imposed to
recover the balance of the purchase price paid. In this case, as | noted earlier,
the constraints of the negotiated transaction were that COVB customers
receive FPL rates and, similar to the FPC constraint, FPL’s customers were
held harmless. In fact, based on the CPVRR analysis, FPL’s customers are
expected to benefit, not just be held harmless, and without the need to impose
any surcharge on COVB customers. This is the kind of result that is clearly
in the public interest, extraordinary, and which supported the approvals

reflected in the Commission’s PAA Order.
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V. EXTRAORDINARY CIRCUMSTANCES

What does the PAA Order say about extraordinary circumstances?

The PAA Order succinctly and accurately describes how rates in Florida are
based on the original cost of utility assets less accumulated depreciation, or
net book value, and how this typically results in fair rates. Any amounts in
rate base above net book value, such as an acquisition premium, must be
scrutinized and allowed only when extraordinary circumstances exist
indicating that it is in the best interest of customers to allow the acquisition
adjustment.

What are some of the considerations that could demonstrate that an
acquisition is in the customers’ best interest?

Historically, the Commission has used a broad range of considerations, such
as greater efficiencies through economies of scale, lower (or at least not
higher) rates for all customers, improved quality of service, a greater access to
capital at lower rates, more professional and experienced management, and
the end of territorial disputes and accompanying litigation. Usually the
Commission uses a combination of these or other case-specific considerations
to find extraordinary circumstances and that an acquisition is in the best
interest of customers. However, of all these considerations, a showing of
lower (or at least not higher) rates has been the most pervasive and perhaps

the most extraordinary.
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Are there any specific cases to which you can refer?

Yes, | refer to three acquisition cases involving gas utilities in my direct
testimony. In all of these cases, the Commission acknowledged its policy of
extraordinary circumstances before approving a positive acquisition
adjustment. They all identify specific criteria to help make that determination
and chief among them is that there would be customer savings, even after
considering the impacts of the positive acquisition adjustments. In the most
recent of these cases, in re: Petition for approval of positive acquisition
adjustment to reflect the acquisition of Indiantown Gas Company by Florida
Public Utilities Company (“FPUC”), Docket No. 120311-GU, the
Commission analyzed five enumerated factors and concluded: “FPUC has
demonstrated that there will be sufficient future savings to offset the
amortization of the acquisition adjustment over 15 years.” [Order No. PSC 14-
0015-PAA-GU, page 11]. On page 3 of this order, the Commission cited a
long list of cases in support of its factors and the need to find customer
benefits, including net customer savings. One of the older cases cited and in
which | participated is in re: Application for a rate increase by Florida Public
Utilities Company, Docket No. 040216-GU. In this rate case was an issue of
a positive acquisition adjustment resulting from the acquisition of South
Florida Natural Gas (“SFNG”). The Commission analyzed several factors
including, improved quality of service, lower cost of capital, and lowered

operating costs, to conclude that the acquisition was in the public interest and

18



10

11

12

13

14

15

16

17

18

19

20

271

resulted in savings to both the former SFNG customers and to the existing
customers of FPUC. [Order No. PSC-04-1110-PAA-GU, pages 8-11]

In its PAA Order addressing FPL’s petition to acquire COVB, the
Commission stated that the gas cases are not determinative. Do you
disagree?

No, | do not disagree. All acquisition cases are fact specific and unique in
their own ways. Also, when you consider that the ultimate test is one of the
public interest and that the Commission has great discretion in determining
the public interest, | agree that these gas cases are not determinative.
Nevertheless, they are extremely informative and go directly to the heart of
the Commission’s policy on acquisitions. | also believe that the Commission
should attempt to reconcile and harmonize its decisions to the greatest extent
possible. The three gas cases | identified in my direct testimony, plus the
older case | just referenced, all support the same policy and support the
decision in the Commission’s PAA Order. Even though these cases are gas
cases, the fundamental policy of acquisitions transcends industry boundaries.
I firmly believe the Commission can benefit from these gas acquisition cases
in helping it judge what is in the public interest for electric company
acquisitions in general and specifically in regard to FPL’s acquisition of

COVB.
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Why has a finding of lower rates been pervasive throughout these gas
cases as well as the Sebring case?

Higher rates for the existing customers of the acquiring utility would simply
be a non-starter. This was readily apparent in the Sebring case. The only way
that higher rates for the acquired customers would be accepted is if the
acquired utility was in financial jeopardy or that the quality of service was so
dismal that customers accepted higher rates to obtain quality service. Either
situation would be exceedingly rare.

Why should a finding of lower rates be a relevant consideration in
determining whether there are extraordinary circumstances associated
with and arising from a particular negotiated acquisition?

Recall that Florida is an original cost jurisdiction, i.e., ratemaking in Florida is
based on net book value. The presumption of this regulatory approach is that
rates are considered fair by allowing a return only on net book value, plus the
recovery of all necessary and reasonable expenses. This would be the
presumption for all regulated utilities whose rates are set by a regulatory
authority using original cost ratemaking. The corollary presumption (or the
ordinary expected outcome) is that disturbing this equilibrium by one utility
acquiring another utility at a premium could only result in unfair rates, i.e., the
rate base of the combined utility would be higher than the sum of the two
stand-alone rate bases and cause rates to increase. This ordinary outcome is
based on the assumption that all other things are equal, for example that the

expense side of ratemaking stays the same for the combined utility, as if there
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were still two stand-alone utilities. However, we know that rarely are all other
things equal. This is the reason the Commission uses a standard of
extraordinary circumstances to evaluate acquisitions. If an acquisition (even
with an acquisition premium added to rate base) can result in lower rates for
all customers, it would be extraordinary and worthy of the Commission’s
consideration and most likely its approval.

Does the CPVRR analysis presented by FPL support a finding of
extraordinary circumstances and no customer harm?

Yes, it does. The CPVRR analysis presented by FPL witness Bores
demonstrates that FPL’s acquisition of COVB is expected to result in lower
rates, even with the inclusion of the positive acquisition. This is an
extraordinary outcome. The CPVRR analysis, along with the direct testimony
of FPL witness Forrest, also demonstrates that there would be no customer
harm. This supports the Commission’s finding of no customer harm in its
PAA Order.

Please summarize the considerations present with this transaction that
support a determination of extraordinary circumstances.

| begin by reiterating the foundational determination reached by the
Commission in the PAA Order: “we believe our decision is in the public
interest.” That determination informs all aspects of the proposed transaction
including the presence of extraordinary circumstances. In this case, there are
numerous benefits supporting such a determination and the individual weight

given to each certainly lies in the discretion of the Commission. But taken
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together, in their totality, the following factors and considerations

overwhelmingly support the Commission’s preliminary determination of

extraordinary circumstances:

1.

2.

3.

Lower rates for both COVB and FPL customers;

Improved quality of service, reliability and storm restoration;
Improvements and modernization of the grid in the former COVB
territory;

Greater access to capital;

More experienced operations and management;

An end to years of litigation before this Commission, Indian River
County circuit courts and The Florida Supreme Court;

An end to the disenfranchisement of approximately 60% of the COVB
customers who reside outside the city limits;

The availability of the Office of Public Counsel to provide
representation of these citizens on electric utility matters before this
Commission; and

The unique, pervasive nature of the beneficiaries of this transaction:
specifically, citizens and electric customers of the COVB, FPL,
Orlando Utilities Commission and the nineteen municipalities who
receive power from Florida Municipal Power Agency each of whom

approved this transaction.
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VI. NET BOOK VALUE

What is net book value?

Simply stated, it is the amount of investment actually expended to build or
obtain utility assets at the time that they were first devoted to public service,
less accumulated depreciation. Since Florida is an original cost jurisdiction, it
is an integral part of rate base.

What is the role of net book value in consideration of an acquisition
adjustment?

As | explain in my direct testimony, it is the foundation for the calculation of
the amount of any acquisition adjustment and is used to determine the
appropriate accounting for the acquisition on the books of the acquiring entity.
A positive acquisition adjustment is the difference between the purchase price
and net book value, when the purchase price is greater than net book value. It
also establishes the amount of property, plant, and equipment that will be
transferred over to the acquiring utility in the appropriate FERC accounts and
continues to be depreciated on a going forward basis. The positive acquisition
adjustment is booked into a separate FERC account and is subject to
amortization, not depreciation.

What role does net book value have in determining the economic value of
an acquired system?

Little, if any. Net book value is simply a number reflecting historical

accounting, not the current economic value of an asset or system.
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What role does net book value have in determining whether an
acquisition is in the public interest?

Again, little if any. Net book value only determines the amounts to be booked
in the appropriate accounts, not whether the acquisition price is fair or
whether the acquisition is in the public interest. For example, a purchase price
far in excess of book value may be entirely reasonable, prudent, and in the
public interest, if the accompanying benefits justify it. Likewise, an
acquisition at less than book value does not necessarily mean that the purchase
price is reasonable, prudent, and in the public interest. Rather, the use of a
fair value study and a CPVRR analysis can be used as relevant and

meaningful tools to make those determinations.

VIl. OTHER POLICY CONSIDERATIONS

In addition to extraordinary circumstances and no customer harm, does
the CPVRR analysis support other policy considerations?

Yes, it does. From a broad perspective, the CPVRR analysis highlights the
fact that FPL is a very efficient utility that provides quality service at low
rates. The fact that FPL can make the acquisition at a premium and still
provide service to all customers at lower rates is a testament to FPL’s
economies of scale, overall efficiency, and the quality of its management and

employees. Such efficient providers should be afforded the opportunity to
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serve additional customers when reasonable opportunities present themselves.
This is both good public policy and good regulatory policy.

How is this good regulatory policy?

Let me be clear, | support Florida’s regulatory framework in which there are
delineated service territories with utilities that are accountable to either the
Commission, municipal governments, or boards elected by cooperative
members. | served on Florida’s Energy 20/20 Study Commission in the years
2000-01 when fundamental questions of Florida’s regulatory approaches and
the potential for more competition were discussed and recommendations were
made to not abandon Florida’s basic regulatory approach. Florida’s approach

has and continues to serve Florida well.

Nevertheless, the proposed acquisition of COVB by FPL is a rare occurrence
that can capture the efficiencies and benefits that a competitive model would
theoretically achieve. Regulation is often thought of as a substitute for
competition and that regulation should mimic competition when it is
compatible with other regulatory goals and constraints. Certainly, the
acquisition of COVB by FPL is an outcome that competitive forces would
encourage, if not demand. By approving the positive acquisition adjustment
and enabling the COVB acquisition, the Commission would not only be
consistent with its acquisition policy and precedent, it would also be taking an

action that competitive forces would advance. Where the Commission is able
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to support market-based results within the existing regulatory framework, it
should do so.

Are there other overall public policy considerations of the COVB
acquisition by FPL?

There are several. First, FPL would be paying a myriad of taxes such as ad
valorem, federal and state income taxes, gross receipts taxes, and regulatory
assessment fees, all at lower rates to customers. Neither would FPL be
dependent on tax free bonds as a source of low-cost financing. In addition,
with lower rates for public entities such as schools and law enforcement
agencies, lower energy budgets could put downward pressure on taxes.

Lower rates also unleash the tremendous forces of economic development and
the rippling effect that such development has on a community and region. For
example, a large retail grocery chain may wish to build a store in a location
that it had previously shunned because of high electric rates. This would
benefit the grocery chain’s profits and serve new customers that perhaps did
not have that grocer as an option. In addition, the grocer would also be paying
taxes just like FPL. Customers would also greatly benefit by the deployment
of smart meters, have access to a myriad of energy conservation programs, be
protected by the Commission’s regulation of rates and service, and have the

benefits of OPC advocacy on their behalf.
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VIIlI. TERMINATION OF TERRITORIAL AGREEMENT

In the event that the Commission approves FPL’s petition for authority
to charge FPL rates to former COVB customers, should the Commission
also approve the Joint Petition to Terminate Territorial Agreement?

Yes. In order for FPL to charge FPL rates to former COVB customers, the
area previously served by COVB will need to become part of FPL’s service
territory.

Is it in the public interest to approve of the termination of the existing
territorial agreement between FPL and COVB?

Yes. Assuming approval of the main petition, it would be both necessary and
in the public interest to approve the petition related to the territorial

agreement.

IX. CONCLUSION

What are your conclusions with regard to FPL’s proposed acquisition of
the COVB electric system?
| accept the conclusions of my direct testimony and make the following
supplemental conclusions:

e The Commission’s decision in its PAA Order is consistent with

Commission policy and precedent.
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While the specific facts differ, the Sebring Order provides
guidance to the Commission in considering FPL’s petition and
reinforces the Commission’s policy to evaluate the specific
facts and circumstances on a case by case basis and to
determine whether there are extraordinary circumstances that
warrant the approval of a positive acquisition adjustment
outside of a rate case. The four cited gas company acquisitions
are also informative and helpful in this determination.

Two important considerations of a positive acquisition
adjustment are whether existing customers are protected (at
least not harmed) and whether there are extraordinary
circumstances. These two considerations are directly linked
and a CPVRR analysis can and should be used to make
informed judgements on both.

Net book value is used to determine the amount of an
acquisition adjustment and the appropriate accounting entries
subsequent to an acquisition. It has little or no relevance to the
questions of whether a purchase price is reasonable and
whether an acquisition is in the public interest.

Based on the totality of factors and considerations arising from
this transaction, the Commission should approve FPL’s petition
for its requested treatment of the positive acquisition

adjustment resulting from its proposed acquisition of COVB.
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Doing so would be consistent with precedent and would
constitute good regulatory and public policy.
Q. Does this conclude your supplemental direct testimony?

A. Yes, it does.
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1 BY MR ANDERSON:
2 Q M . Deason, you had an exhibit, TD- 1, attached
3 to the direct testinony?
4 A Yes.
5 Q Was that prepared under your direction,
6 supervi sion or control?
7 A Yes.
8 MR, ANDERSON:. Chai rman Graham | believe that
9 was already admtted into the record as Exhibit 14;
10 Is that right, M. Mirphy?
11 CHAl RVAN GRAHAM  That is correct. Duly
12 not ed.
13 MR. ANDERSON. Great. Thank you.
14 BY MR ANDERSON:
15 Q M. Deason, did you prepare and cause to be
16 filed 18 pages of prefiled rebuttal testinony in this
17 case?
18 A Yes.
19 Q Do you have changes or revisions to your
20 prefiled rebuttal testinony?
21 A Yes. Consistent with the stipulation with
22 O fice of Public Counsel, there were sone changes to the
23 rebuttal testinony.
24 Q And those are contained in the group Exhibit
25 60 that was admtted earlier; is that right?
Premier Reporting (850) 894-0828 Reported by: Debbie Krick

114 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com
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1 A Yes.

2 Q Ckay. Wth those changes, if | asked you the
3 questions contained in your prefiled rebuttal testinony,
4 would your answers be the sane?

5 A Yes.

6 MR, ANDERSON:. Chai rman Graham | woul d ask
7 that M. Deason's prefiled rebuttal testinony be
8 i nserted as though read.

9 CHAl RMAN GRAHAM We will insert M. Deason's
10 prefiled rebuttal testinony into the record as

11 t hough read.

12 (Whereupon, prefiled testinony was inserted.)
13
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I. INTRODUCTION

Please state your name and business address.

My name is Terry Deason. My business address is 301 S. Bronough Street,
Suite 200, Tallahassee, Florida 32301.

By whom are you employed and in what capacity?

I am employed by Radey Law Firm as a Special Consultant specializing in the
fields of energy, telecommunications, water and wastewater, and public
utilities generally.

For whom are you appearing as a witness?

| am appearing as a witness for Florida Power & Light Company (“FPL” or
“the Company™).

Did you previously file testimony in this case?

Yes, | filed direct testimony on November 3, 2017, as part of FPL’s original
filing. In that testimony | address the regulatory policy considerations for
acquisition adjustments in general and how those policy considerations should
be applied to FPL’s proposed acquisition of the City of Vero Beach
(“COVB”) electric system. | also filed supplemental direct testimony on
August 6, 2018. In that testimony | provide further context on appropriate
acquisition adjustment policy and associated issues in light of the current
status of the case.

Are you sponsoring any exhibits with your rebuttal testimony?

No.
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What is the purpose of your rebuttal testimony?
The purpose of my rebuttal testimony is to respond to certain assertions and
conclusions drawn by OPC witness Kollen and various witnesses sponsored

by the Civic Association of Indian River County (“CAIRC?”).

I1. REBUTTAL TO OPC WITNESS KOLLEN

What does OPC witness Kollen recommend?

Witness Kollen states that OPC supports FPL’s acquisition of the COVB
electric utility and he recommends Commission approval of FPL’s request to
charge its rates to the former COVB customers. However, he further
recommends that the Commission reject FPL’s proposed ratemaking and
accounting treatment, including the amortization of and return on the positive
acquisition adjustment. Thus, he recommends that FPL not be allowed to
recover the investment necessary to consummate the acquisition he and OPC
support. The dichotomy of his position is as perplexing as it is unreasonable.
It is also contrary to a basic tenet of ratemaking. In effect, witness Kollen is
advocating rejection of the transaction.

How is witness OPC Kaollen’s position contrary to basic ratemaking?

A basic tenet of ratemaking is that all investments prudently made to serve
customers are recoverable in rates, through both a return component and a
recovery component. The return component is achieved by applying a

reasonable return to the remaining undepreciated or unamortized balance of
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the investment. The recovery component is achieved through an annual
allowance for depreciation or amortization of the investment in rates over an
appropriate period of years. This basic tenet is equally applicable to an
investment in tangible assets (such as a generating plant) as it is to an
intangible asset (such as a positive acquisition adjustment resulting from an
acquisition). If the investment is prudently made to serve customers it should
be recoverable in rates. However, witness Kollen simplistically supports the
proposed acquisition while opposing the Commission recognizing and
providing for recovery of FPL’s investment in the acquisition. This is both
unfair and unrealistic.

What would be the result of accepting OPC witness Kollen’s
recommendation?

There would two undesirable results, one of an immediate effect and the other
of a longer-term effect. First, the immediate effect would be to kill the COVB
acquisition.  This is explained in FPL’s petition, in direct testimony
accompanying the petition, and in responses to data requests from
Commission Staff and OPC. Without the proposed accounting treatment, the
Asset Purchase and Sale Agreement (“PSA”) between FPL and COVB would
not be consummated and all of its associated benefits would be lost to both

FPL existing customers and the current customers of COVB.

The second undesirable result would be the chilling effect on any future

acquisitions. The Commission’s policy has been and should continue to be to
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encourage acquisitions that are in the public interest. However, witness
Kollen’s recommendation is contrary to this policy and would cause utilities
to not attempt to seek and consummate future acquisitions where a positive
acquisition adjustment would be necessary to have them consummated.
Regrettably, the Commission would not have the opportunity to consider these
future acquisitions and test them to determine whether they are indeed in the
public interest. This could impose significant costs on Florida’ citizens and its
economy in the form of missed opportunity costs.
Does OPC witness Kollen provide reasons for his recommendation?
Yes, he identifies and discusses six reasons that purport to support his
recommendation. However, his reasons are inconsistent with Commission
policy and are not supported by the facts of this case.
Do you have any responsive comments to his six reasons?
Yes, | will address them in the order as presented in his testimony:
1. Witness Kollen concludes that FPL’s proposed accounting

treatment will “impose certain and known costs and harm onto

the general body of FPL customers, all else equal.” | address

this in my supplemental direct testimony at page 20, line 9

through page 21, line 15. There | point out that rarely are all

other things equal, which the facts in this case clearly support.

The evidence in this case clearly shows that the proposed

acquisition of COVB will not only result in no harm, but in

actual savings to customers;
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2. Witness Kollen surmises that the acquisition premium is an

“exit” fee with “minimal or no value to existing FPL
customers.” In actuality, the acquisition premium is not an exit
fee. Rather, it is an arithmetic calculation of the difference
between the arms-length negotiated purchase price of the
COVB system (which necessarily included the costs to buy out
COVB'’s long term purchase power commitments) and the net
book value of the acquired COVB assets. In addition to being
the result of an arms-length negotiation between sophisticated
entities who knew what additional purchase power obligations
had to be satisfied in order for this transaction to work, the
purchase price is also substantiated as being reasonable by the
Duff & Phelps fair value study presented by FPL witness Herr.
The resulting acquisition premium is then included in FPL’s
Cumulative Present Value of Revenue Requirements
(“CPVRR?”) analysis to conclude that the acquisition will create
benefits for existing FPL customers through lower rates;

Witness Kollen opines that “FPL’s claim of offsetting savings
to existing FPL customers is uncertain and unknown.” It is
true that the magnitude of the savings to FPL’s current
customers cannot be known with absolute certainty at this time,
which is the same reality for any such proposal with competing

alternatives which comes before the Commission for approval.
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However, FPL’s CPVRR analysis clearly shows that there will
be savings to current FPL customers. This is supported by the
fact that there will be a larger customer base over which to
spread FPL’s fixed costs which is why, in part, the CPVRR
analysis shows net savings on a present value basis. The
CPVRR analysis has been and continues to be a generally
accepted tool used by the Commission to make determinations
of customer benefits between competing alternatives. In my
supplemental direct testimony (page 12, line 14 through page
14, line 13), | describe the role and purpose of a CPVRR
analysis as a valuable regulatory tool and identify examples in
which the Commission has consistently relied upon CPVRR
analyses to make informed decisions between competing
alternatives. What is known with absolute certainty is that the
savings that would be achieved by the acquisition of COVB by
FPL will not be achieved if witness Kollen’s recommendation
were accepted and the acquisition adjustment were not

approved;

. Witness Kollen states: “The Company’s proposal to recover the

acquisition premium would change the historic depreciated
original cost of plant ratemaking paradigm to a fair value
ratemaking paradigm, at least for the acquired assets.” He also

states that this would strip away basic ratemaking protections.
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I will respond to each of these statements. First, there will be
no change in the Commission’s long-held approach of
including tangible assets in rate base at their original cost less
accumulated depreciation, or net book value. Please see my
supplemental direct testimony (page 23, line 1, through page
24, line 11) for a more comprehensive discussion of the role of
net book value in ratemaking and its limited use in determining
the prudency of an acquisition. As such, the acquired COVB
assets will be booked in their appropriate FERC accounts at
original cost and will be depreciated according to FPL’s
Commission-approved depreciation rates on a going forward
basis. Witness Kollen’s hyperbolic warning that Florida would
be changing its basic approach to ratemaking is simply not the
case.

Second, there would be no stripping away of ratemaking
protections. To the contrary, the very nature of this proceeding
that was initiated back in November of last year has been to
provide ratemaking protections to FPL’s customers. This
docket has attracted protesters and intervenors who have
engaged in discovery and filed testimony. In addition,
Commission Staff has been actively engaged in discovery. The
Commission will have before it an abundant record upon which

to base its decision and provide needed ratemaking protections.
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This is all consistent with the Commission’s long-held policy
of approving positive acquisition adjustments only after a
showing of extraordinary circumstances. However, under
witness Kollen’s myopic view, he would have the Commission
disregard its long-held policy and simply reject out-of-hand
any proposed acquisition that requires a positive acquisition
adjustment, because he would have the full investment in the
acquisition not included in rates. His view would simply not
allow the Commission to use its considerable discretion to have
proposed acquisitions brought to it and approve acquisition

adjustments if they are determined to be in the public interest;

. Witness Kollen opines that there are no extraordinary

circumstances in this case. He specifically takes issue with the
customer savings being an extraordinary circumstance and the
resolution of territorial disputes being an extraordinary
circumstance. First, customer savings has been a predominant
consideration (among other considerations) that the
Commission has historically relied upon to approve positive
acquisition adjustments. In my supplemental direct testimony
(page 17, line 3 through page 21, line 6), | discuss in greater
detail why this has been the case historically and identify
numerous cases that provide guidance to the Commission in

this regard. | will not repeat all of that here. As for territorial

10
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disputes being an extraordinary circumstance, | would point to
the Sebring acquisition case in which the Commission
specifically identified the resolution of territorial disputes as a
relevant consideration to approve the Sebring acquisition (at
page 9 of Order No. PSC-92-1468-FOF-EU). However, in the
proposed acquisition of COVB, the overall public interest
consideration goes way beyond the mere resolution of a
territorial dispute. The consideration also goes to the fact that
more than 60 percent of COVB’s customers reside outside the
City’s municipal borders and have felt disenfranchised as a
result. This is aptly described by the Commission in its PAA
order in this docket (page 13 of Order No. PSC-2018-0336-
PAA-EU) as a basis for the Commission’s determination that
the sale of the COVB system involves extraordinary
circumstances.  The Commission appropriately has great
discretion in determining what is in the public interest and what
constitutes sufficient extraordinary circumstances to approve
an acquisition. In this case, both the prospect of customer
savings and the end of territorial disputes and customer
disenfranchisement are considerations sufficient, either in
isolation or together, to make an ultimate finding that the

proposed COVB acquisition is in the public interest;

11
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6. Witness Kollen concludes by stating that “this case may well

be viewed by a future Commission as a precedent for future
and larger acquisitions by FPL and other utilities.” This
statement is quite perplexing for at least two reasons. First and
foremost, if his recommendation were approved, there would
likely be no future acquisitions requiring a positive acquisition
adjustment brought to the Commission. In that situation, this
case would set a very bad precedent and would be contrary to
the Commission’s policy of encouraging acquisitions that are
in the public interest. If witness Kollen’s concern is that a
decision to approve the proposed COVB acquisition
adjustment could set a bad new precedent, he has no reason to
fear. That is because the Commission already has a full set of
cases establishing precedent that each acquisition is a unique
situation that must be evaluated on its unique set of facts and
circumstances. A decision to approve the proposed COVB
acquisition adjustment would be entirely consistent with this

already existing precedent.

Second, his statement appears to be a warning to the
Commission that it should be fearful of potential future
acquisitions. If this is his intention, it is totally misplaced. In

contradiction to the notion that the Commission should be

12
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fearful of future acquisitions, | believe the Commission should
embrace the prospect. It means that its policies are working
and that future acquisition adjustments can be thoroughly
reviewed and appropriately considered, as is currently
happening with the proposed COVB acquisition.  An
opportunity for the Commission to appropriately exercise its
jurisdiction to protect customers and promote the public
interest should not be feared. As I said earlier, it should be
embraced.
Does OPC witness Kollen also discuss the timing of the Commission’s
consideration of the proposed COVB acquisition?
Yes, he suggests that the Commission defer a final decision until FPL’s next
base rate proceeding.
Should the Commission defer consideration of the quantification and
recovery of any acquisition premium until its next rate case?
No, the issues have been fully litigated in this proceeding with a full and
complete record being developed. Thus, it is ripe for a decision. In addition,
there are other reasons that the decision should not be deferred:

1. It has been Commission practice to consider some acquisition
adjustments outside of a rate case. Indeed, from time to time,
acquisition adjustments have been considered by the
Commission as part of the initial acquisition and prior to a

post-acquisition rate case. Please see Order No. PSC-2007-

13



10

11

12

13

14

15

16

17

18

19

20

21

22

23

0913-PAA-GU, Order No. PSC-2012-0010-PAA-GU, and
Order No. PSC-2014-0015-PAA-GU,;

Positive acquisition adjustments and the accompanying
benefits that give rise to them must be demonstrated in the
record to the Commission, whether or not the request is made
in connection with a general rate proceeding. While FPL
recognizes that such acquisition adjustments are not routine,
the Company has presented evidence to support the
Commission finding in this case that the adjustment is
warranted to facilitate an otherwise beneficial proposal.
Furthermore, delaying such a finding until the next general rate
proceeding would result in prolonged regulatory uncertainty
and would effectively terminate the transaction. For that
reason, and particularly for an investment of this magnitude,
such a delay will preclude the closing of the transaction;

Most acquisitions are complex with matters that are time-
sensitive.  To bring these transactions to a successful
conclusion that brings customer benefits, it is important to have
them considered expeditiously and to have needed regulatory
certainty. Otherwise, parties may be reluctant to enter into
such complex negotiations when unnecessary delays may bring
more uncertainty. In this case, after many years of negotiations

and public debate within the COVB, FPL and COVB have

14
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successfully negotiated an agreement for the purchase and sale
of the COVB electric utility which also involves related
transactions involving Orlando Utilities Commission and the
Florida Municipal Power Agency. Requiring parties such as
those involved in this series of transactions to attempt to
negotiate on a schedule that corresponds with the possible
timing of a general rate proceeding would make it virtually

impossible for an acquisition such as this to take place;

. The COVB acquisition is of such great public importance that

it should be expeditiously considered outside of a rate case.
The COVB electric utility is a municipally-owned electric
provider to the City, portions of Indian River County and the
Town of Indian River Shores. Of the approximately 35,000
customers served, approximately 63 percent are geographically
located outside of the City limits. These customers feel that
they do not have adequate recourse to address or challenge
decisions concerning the operations and rates of the COVB
utility as currently constituted. They have sought recourse
through both their local and state-level elected officials as well
as through the courts and the Commission. These initiatives

have taken place over a long period of time and have taken

15
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various forms.!  Because FPL’s residential rates, which will
become the rates of current COVB customers, are among the
lowest in Florida, the COVB City Council and their electric
customers overwhelmingly support the proposed acquisition
and naturally desire to see the transaction approved as

expeditiously as possible.

I11. REBUTTAL TO CAIRC WITNESSES

Do you have any comments in response to the CAIRC witnesses?

Their positions do not address matters within the jurisdiction of the
Commission and | have no basis to either agree or disagree with their
allegations concerning local issues. | would simply focus on two points. First,
I believe there to be a strong public policy benefit to putting the management
of the Vero Beach utility system in the hands of managers with extensive and
proven utility managerial experience and to hold the resulting managerial

decisions accountable by an independent regulatory authority that has the duty

! Disputes over the provision of electric service provided by the COVB electric utility have resulted in
significant litigation involving a number of parties and amici, including but not limited to the
Commission, the City of Vero Beach, the Town of Indian River Shores, Indian River County, FPL,
OUC, FECA and FMEA. The litigation includes the following: Docket No. 20140142-EM (Petition for
declaratory statement or other relief regarding the expiration of the Vero beach electric service franchise
agreement, by the Board of County Commissioners, Indian River County, Florida); Docket No.
20140244-EM (In re: Petition for declaratory statement regarding the effect of the Commission’s orders
approving territorial agreements in Indian River County, by the City of VVero Beach); Docket No.
20160049-EU (In re: Petition for modification of territorial order based on changed legal circumstances
emanating from Article V111, Section 2(c) of the Florida Constitution, by the Town of Indian River
Shores) ; Town of Indian River Shores et. al. v. City of Vero Beach (Indian River Circuit Court Case
No. 2014-CA-000748); and Board of County Commissioners of Indian River County v. Art Graham et.
al., 191 So. 3d 890 (Fla. 2016).
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to protect the interests of all customers, regardless of which political
subdivision they may reside in. The obvious way to achieve this outcome is
to approve FPL’s proposal, have all customers protected by the jurisdiction of

the Commission, and have all customers represented by OPC.

Second, | do take issue with witness Kramer’s statement that no extraordinary
circumstances exist because Vero Beach is financially stable. 1 do not dispute
that Vero Beach is financially stable. What | disagree with is his implication
that an acquired utility must be facing financial difficulty before a finding of
extraordinary circumstances can be found. That simply is not the case. The
financial distress of the City of Sebring was a contributing factor in the
Sebring acquisition, but was not the single determinative factor in that case.
Likewise, there have been numerous approvals of acquisition adjustments
when the acquired utility was facing no financial distress. Indeed, the
Commission should prefer and welcome instances where a proposed
acquisition that depends on a request for recovery of an acquisition adjustment

does not involve a financially distressed utility.

17
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IV. CONCLUSION

Have any of the positions and arguments made by the various intervenor
witnesses changed your conclusions in your direct and supplemental
testimonies that the proposed acquisition of the COVB system by FPL
should be approved?

No. | stand by my previously stated conclusions for all the reasons stated in
my direct and supplemental direct testimonies.

Does this conclude your rebuttal testimony?

Yes, it does.

18
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1 BY MR ANDERSON:

2 Q M . Deason, have you prepared a summary of

3 those three pieces of testinony you told us about?

4 A Yes, | have.

5 Q Pl ease provi de that conbined summary to the

6 Conmmi ssi on.

7 A Good norning, M. Chairman, Comm ssioners.

8 It's a pleasure to be here.

9 The Conm ssion has a |long history of

10 encour agi ng acquisitions that are in the public

11 interest, which is the ultimate test. And the

12 Comm ssi on has established policy on how to evaluate a
13 positive acquisition adjustnent. Each acquisition

14  adjustnment nust be evaluated on its unique set of facts
15 and circunstances, and there is no given checklist of
16 factors that nust be considered in every case.

17 Nevert hel ess, these factors, when applied to proposed
18 Vero acquisition clearly shows that granting the

19 approval s requested in this proceeding is in the public
20 I nterest, and that the requested accounting for the

21 positive acquisition adjustnment should be approved.

22 The Comm ssion's decision in its PAA order is
23 consi stent wth Comm ssion policy and precedent. And
24  while the specific facts differ, the acquisition of

25 Sebring Uilities by Florida Power Corporation in 1992
Premier Reporting (850) 894-0828 Reported by: Debbie Krick

114 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com
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1 provi des gui dance to the Comm ssion in determ ning
2 whether extraordinary circunstances exist that warrant
3 the approval of a positive acquisition adjustnent.
4 The four gas conpany acquisitions | site in ny
5 testinony are also informative and hel pful in this
6 determ nation.
7 All of this precedent supports the approval of
8 the proposed accounting treatnent of the Vero
9 acquisition. Doing so would be consistent with
10 precedent and woul d constitute good, regul atory and
11 public policy.
12 Wtness Kollen supports the acquisition of the
13 Vero utility systemby FPL, but he recommends that the
14 Comm ssion reject FPL's proposed accounting treatnment of
15 the positive acquisition adjustnent. Thus, he
16 recommends that FPL not be allowed to recover the
17 | nvest nent necessary to consunmate the acquisition he
18 supports. The dichotony of his position is as
19 perplexing as it is unreasonable. |In contradiction to
20 his assertions the facts of this case support the
21 fol | ow ng:
22 One, the proposed acquisition wll not only
23 result in no harm but in actual savings to custoners.
24 Two, while the magnitude of custoner savings
25 cannot be known with 100 percent certainty at this tine,
Premier Reporting (850) 894-0828 Reported by: Debbie Krick

114 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com
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1 FPL's CPVRR analysis clearly shows that there will be

2 savings to current FPL custoners.

3 Conmmi ssi oners, what is known with absol ute

4 certainty is that none of the savings or benefits wll
5 be achieved if Wtness Kollen's recomendati ons were

6 accept ed.

7 Three, there will be no reductions or

8 rat e-maki ng protections. To the contrary, the very

9 nature of this proceedi ng has been to provide

10 rate- maki ng protections to FPL custoners.

11 And lastly, No. 4, both the prospect of

12 custoner savings and the end of territorial disputes and
13 custoner disenfranchi senent are consi derations

14 sufficient, either in isolation or together, to make an
15 ultimate finding that the proposed Vero acquisition is
16 in the public interest.

17 Wtness Kollen al so suggested the Conm ssion
18 defer final decision until FPL's next rate proceeding.
19 This should not happen. The issues have been fully

20 litigated in this proceeding and are ripe for a

21  deci sion.

22 Finally, | concluded there is a strong public
23 policy benefit to putting the nmanagenent of the Vero

24 Beach utility systemin the hands of managers wth

25 extensive and proven utility managerial experience. The

Premier Reporting (850) 894-0828 Reported by: Debbie Krick
114 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com
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1 obvious way to achieve this outcone is to approve FPL's
2 proposal, have all custoners protected by the
3 jurisdiction of this conm ssion, and have all custoners
4 represented by the O fice of Public Counsel.
5 This concludes ny sunmary. Thank you.
6 MR, ANDERSON: M. Chairman, M. Deason is
7 avai |l abl e for cross-exam nation.
8 CHAl RMVAN GRAHAM M. Deason, wel cone back to
9 t hese chanbers.
10 THE W TNESS:. Thank you.
11 CHAI RMAN GRAHAM  You didn't have any probl ens
12 finding it this norning, did you?
13 THE W TNESS: No.
14 CHAl RVAN GRAHAM  Ms. Larki n.
15 M5. LARKIN: Thank you.
16 EXAM NATI ON
17 BY M5. LARKI N
18 Q Good, norning, M. Deason.
19 A Good nor ni ng.
20 Q Regardi ng your credentials, which are many, |
21 amunfamliar with a nonlawer, and forgive ne, giving
22 | egal opinions in testinony, so | would ask when you
23  were Comm ssioner, or when you worked at the Conmm ssi on,
24 did you rely on staff legal opinions or did you do your
25 own wor k?
Premier Reporting (850) 894-0828 Reported by: Debbie Krick
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1 A | relied upon staff |legal advice. | relied

2 upon nmy aid for |egal advice, who was an attorney. At

3 the sane tine, | have extensive experience as a

4  Conmm ssioner and as a staffer at the Conm ssion and as

5 a --

6 Q We understand that. Yeah, | said that's

7 probably, you know, clear fromyour background, but I

8 just wondered, you were relying on staff, and in this

9 particul ar --

10 A You did not |et ne conclude ny answer, if |

11 may.

12 | also relied upon ny own experience. | can
13 read the English | anguage, | can read Florida Statutes,
14 and | can understand those, but | did -- yes, | relied
15 upon | egal advice fromboth staff and from ny advi sor.
16 Q Geat. | can't tell you how nmany of ny

17 clients have told nme that they can read | anguage and not
18 gotten it right, but you are special.

19 Since you were -- let's see, that's 16 years.
20 You were seven years at OPC as well, and now you have
21 done expert wi tness testinony several tinmes?

22 A Yes.

23 Q Ckay. You cited a few cases in your testinony
24  just generally, both on the docket and sone cases, did
25 you shepardize or | ook through the history -- sorry --
Premier Reporting (850) 894-0828 Reported by: Debbie Krick
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1 of those citations yourself?

2 A Yes, | did.

3 Q Ckay. So you know how to do that?

4 A Yes, | do.

5 Q kay. And how did you do it? On-line?

6 A Yes, | -- many of the orders | downl oaded from

7 the Comm ssion's website, which is a trenendous tool to
8 use. So, yes, sone of these cases | was famliar with

9 nysel f because | participated in those. And there is

10 al ways sone | egal research done at the law firmwhere |
11  work to nmaybe find sone of the ol der cases.

12 Q Ckay. So all the cases that you cited, you

13 found the conflicting cases that went along with them
14  other cases that cited then?

15 A | don't understand your question. Maybe you
16 could rephrase it or repeat it.

17 Q No, that's okay.

18 So let's see, as far as acquisition

19 adj ustnents, you cited a great many of the opinions,

20 nostly gas conpany, | believe, or water conpany cases?
21 A Well, yes, out of necessity, because there has
22 only been one electric acquisition since 1992. That was

23 the first. This is the second.

24 Q Right. And so the Sebring is the one that you
25 cited -- you said it was the best exanple. | just found
Premier Reporting (850) 894-0828 Reported by: Debbie Krick
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1 It to be the only exanple, so | thought perhaps you knew
2 of another one.

3 In your testinony on page five, line 13 --

4 A May | ask which? | have three pieces of

5 testinony.

6 Q Oh, | amsorry. | amdoing the direct right
7 now.

8 A | am sorry, page what?

9 Q Page five, line 13. You cite the rule about

10 acquisition adjustnents, and the rule itself states it's
11 not applicable to electric utilities, but according to
12 your opinion, it should be. Have you found | aw that

13 supports your opinion?

14 A Vell, first of all, you have m sstated ny

15 position in your question. So if | may correct your

16 guesti on.

17 | am not saying that the wastewater rule --
18 water and wastewater rule is applicable for an electric
19 utility. What | amsaying is it does provide gui dance.
20 And | also state that as a nmatter of regulatory policy,
21 to the extent that policies can transcend industry

22 boundari es, and be read conprehensively and be

23 reconciled with each other, that should be the goal of
24 regul ati on.

25 Q | am just rechecking because | nmade a note

Premier Reporting (850) 894-0828 Reported by: Debbie Krick
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1 her e.

2 A Comm ssioners, | can say that | was on the

3 Conmm ssion when the first wastewater rule was adopted in
4 2002, and it was adopted for water and wast ewater

5 because we had nunerous cases --

6 CHAl RVAN GRAHAM M. Deason -- M. Deason,
7 let's wait for her to ask you a question, please.
8 THE W TNESS: Ckay.

9 M5. LARKIN: Thank you.

10 BY M5. LARKI N

11 Q Yes. You do, indeed, say -- | amsorry --

12 that the definition of acquisition adjustnent should be
13 the sanme for all industries, and that includes electric.
14  That was your opinion. So according to you, it should
15 Dbe -- that rule should include the electric. And | am
16 just wondering, has there been sone |aw that you are

17 basing this on, or is it just your opinion?

18 A The definition of an acquisition adjustnent,
19 wthout question, is the sanme, regardl ess of industry.
20 Q But it doesn't apply -- | amsorry, | wll

21 rephrase ny question just so it's clear.

22 The rule itself is not applicable to electric
23 utilities, but according to you, it should be. Have you
24  found any specific law or any basis for that, or is this

25 just -- not just, | shouldn't say just -- or is this

Premier Reporting (850) 894-0828 Reported by: Debbie Krick
114 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com
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1 your opinion on that |aw?

2 A Agai n, you are m scharacterizing ny testinony.
3 If | may correct you.

4 Q | can read it for you, if you would |ike.

5 A | am not saying that the water and wastewater

6 rule is applicable to electric utilities, okay. But I

7 amsaying that the definition of acquisition adjustnent

8 Is the sanme for all industries.
9 Q Ckay. Let nme just read you your statenent.
10 It says: Specifically, no, the acquisition

11 adjustnent is not applicable to electric utilities in
12 answer to that question. The rule is applicable to

13 water and wastewater utilities subject to the

14 Comm ssioners' jurisdiction; however, the definition of
15 an acqui sition adjustnment should be the sane for all

16 I ndustries regul ated by the Comm ssi on.

17 | am just asking you what |egal background you
18 used for meking that opinion.

19 A This is not a | egal background. It's not a
20 | egal question. This is an accounting definition, and
21 the definition of an acquisition adjustnent is the sane
22 regardl ess of industry.

23 Q Ckay. Well, I will take that as no.

24 On page eight, line 13, this is what we just

25 talked about a little bit, that Sebring was the only
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1 case.
2 In this case, you are saying it's not to be
3 considered -- oh, the case itself says it shouldn't be

4 consi dered, |egally speaking, as a precedent. But you
5 are suggesting basically that it is, that it sets an

6 exanpl e for applying an acquisition adjustnent for

7 el ectric situations, electric utilities. How do you

8 reconcile that? Are you saying it's not a precedent but
9 it Is a precedent?

10 A My testinony is stating that it was the

11 Comm ssion's desire that it not be considered precedent
12 because of the very unique circunstances whi ch existed
13 for that acquisition. However, that case has been cited
14 as precedent even by the Comm ssion staff in this case.
15 And | agree that it does provide -- help provide

16  guidance to the Comm ssion. So the case is -- it says
17 what it is. |t does provide guidance for the

18 Comm ssion's consideration in this case.

19 Q Well, yeah, but you state it's a good exanpl e
20 of -- and that's exact fromyour statenent. And since
21 many of the facts are not the sane, | just didn't

22 understand. Are you relying on, then, other statenents
23 in this docket to say that it's a good exanpl e?
24 A The case speaks for itself, and it is not only

25 a good exanple, it is the only exanple.
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1 Q That doesn't nmke it a good one.
2 A Vell, in ny opinion, it does, ma'am
3 Q And your opinion is based on your opinion?
4 A My opi nion, which I val ue.
5 Q Let's see, on page nine, line 20, go just a
6 little further on, you say: The going concern val ue
7 I ncludes good will. There is a question about what
8 I nclusion of good will should be or should not be. And
9 you state that the customer's revenue stream et cetera,
10 Is a valued product, and to the extent it exceeds
11 paynents it's nmade through the acquiring a utility.
12 Can you give ne, again, any citations as to
13 how good w Il should be, then, folded into this deal ?
14 A Yes, ma'am | can.
15 | amreferring to 366.06(1) of Florida
16 Statutes. And in this provision, it discusses rates and
17 procedure for fixing and changi ng rates, and one
18 particul ar section of this refers to good will. And it
19 states: Wen determning rate base, that it shall not
20 I ncl ude any good wll, or going concern val ue, or
21 franchi se value in excess of paynent nmade therefor.
22 So what this neans is that, as a normal course
23 of business, good will or going concern value is not
24 included in rate base, but it is permssible, but it
25 cannot exceed paynent nmade therefor. So Florida
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1 Statutes certainly envisioned this as a result, and the
2 Conmmi ssion has followed this consistently when it's

3 considered acquisition adjustnents.

4 Q Ckay. So the statenent in 366.06(1) where it
5 says you can't include good will, you are saying that
6 the later statenent about -- | nmean, good wll is always

7 paid for, so | amnot sure what the distinction is here.

8 | f a conpany pays for the good will, that neans, then,
9 It can be recovered?
10 A | f they paid value for that, and the

11 Conmmi ssion determnes that it is fair value, and that
12 there are sufficient circunstances and benefits for

13 custoners to justify the inclusion, then, yes, the good
14 wll would be included, and it would be reflected in

15 accounting purposes as an acquisition adjustnent, which

16 M. Ferguson just discussed.

17 Q Yes. | amjust trying to get to the nuts and
18 bolts of how that gets -- good will is excluded and then
19 suddenly included. Since it's always paid for, | didn't

20 see the distinction.

21 A Well, first of all, the statute does not say

22 It is excluded --

23 Q | didn't ask you a question, sorry.

24 CHAl RMAN GRAHAM  Ms. Larkin, you -- it's

25 al nost |like you are testifying. You really can't
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1 put a statenent out there.

2 M5. LARKIN:. Ckay. Let ne add -- | was going
3 to add a question to it.

4 CHAI RMAN GRAHAM  Ckay. Thank you.

5 M5. LARKIN: Thanks.

6 BY M5. LARKI N

7 Q My question was, if you are trying to

8 distinguish at atinme of when it's paid for -- when it's
9 al ways paid for, can you give ne a case where good w ||
10 has been included in an acquisition adjustnment?

11 A Well, yes. The Sebring case, there was an

12 anount i ncluded and the Comm ssion referred to that as

13 good wll. It was the anount paid in excess of book
14  val ue, which the Conm ssion gave -- used the term nol ogy
15 good will; but, in essence, it's the acquisition

16 adj ust nent .

17 Q Ri ght, but other than Sebring, | amsorry,

18 because Sebring, of course, is slightly different than
19 our case.

20 A Well, yes. There is a gas case, and | can't
21 recite the exact case, but there was a request nade by a
22 gas conpany that sought good will in excess of the

23 anount paid. They presented a financial analysis

24 showi ng that they were going to be substantial benefits

25 for custoners, and they wanted to include an anount in
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1 excess of what they paid because of those benefits, and
2 t he Conm ssion rejected that.
3 Q Ckay. Thank you.
4 Thr oughout the testinony, you talk about this
5 being an arm s-length transaction. Can you define
6 arms-length transaction for us?
7 A Yes. |It's a transaction involving two
8 unrel ated parties, nornmally sophisticated parties, who
9 have equal standing to understand the issues and to
10 protect their interest, and to reach a nutual agreenent
11 as to what is beneficial for each party so that the
12 transaction can be consummat ed.
13 Q Gkay. Thank you.
14 So | amnoving into your supplenental direct,
15 not just the direct. You talk a lot in your
16 suppl enental direct about the Comm ssion's order on
17 July 2nd and the heari ng.
18 Can you tell nme, was any of the hearing on
19 July 2nd based on sworn testinony and evi dence?
20 A No, it was -- there was no sworn evidence. It
21 was a proposed agency action order.
22 Q Ckay.
23 A Just to be clear, there was evidence presented
24 in the formof prefiled testinony, but that was not in
25 the record at the tinme the decision was nade.
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1 Q Right. Yeah. | amtal king about this -- at
2 the hearing.
3 Let's see, you state on page 19, line three,
4 that the cases you cite aren't determ native, but they
5 are informative. And as a lawer, forgive ne, | need to
6 know what difference that nakes to you, the difference
7 bet ween determ native and informative?
8 A | amactually referring to | anguage that was
9 used by the Comm ssion in its PAA order, and | amin
10 agreenent it that the gas cases are not determ native.
11 And, in fact, that's the very foundation of ny
12 testinony, is each acquisition is so unique, it has to
13 be reviewed upon its uni que set of facts and
14 ci rcunstances, but the gas cases do provide significant
15 guidance in making that ultimte determ nation.
16 Q But there is no legal distinction between
17 those two terns?
18 A | am making no |l egal distinction. | am]just
19 using the term nology that was contained in the PAA
20 order.
21 Q Ckay. As far as extraordi nary circunstances
22 go, on page 22, line one, you talk about |ower rates.
23 And going to the accounting issues that have been
24 presented by M. Kollen and the discussion we had with
25 M. Ferguson -- | don't nean to nmake this too | ong, but
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1 how can you be sure that there will be | ower rates when
2 there are so many factors that are still in question, at
3 | east as far as the evidence goes?

4 A Here again, it is not 100 percent certainty.

5 It is the preponderance of the evidence. And the

6 preponder ance of the evidence clearly shows that will be

7 savi ngs for custoners.

8 Q And so you relied on FPL's assessnents of
9 t hat ?
10 A Yes, and the fact that they used the CPVRR

11  analysis, which is a tool that has consistently been
12 used by the Comm ssion in making such determ nati ons.
13 Q But we do have M. Kollen relying on that sane
14 stuff, sane background, and comng up with different

15 nunbers, correct?

16 A | reviewed M. Kollen's testinony, and | think
17 that he found sone -- what he considered to be sone

18 errors. | think there was rebuttal testinony filed by
19 FPL which rebutted that. | do not recall M. Kollen

20 actually comng up with a specific nunber that he

21 t hought was correct.

22 Q Yeah, | think you are correct. | don't think
23 there was a nunber.

24 You speak to inproved quality of service. Are

25 you famliar with Gty of Vero Beach electric service?
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1 A Not intimately. | amfamliar with the city
2 as to its size and its service territory and its rates,
3 but | don't have intimte know edge of the inner
4 workings of the Gty's utilities.
5 Q Ckay. It's not the T&D, or the custoner
6 service, or anything like that?
7 A No, | have not reviewed that.
8 Q kay. Let's see, and | will ask you sort of
9 the sane thing | asked M. Ferguson.
10 You al so state that there would be nore
11 experi enced personnel. Have you talked to any of the
12 managers in operations and custoner service in the Cty
13 of Vero Beach offices?
14 A | have not.
15 Q Ckay. Thanks.
16 As far as an end of the litigation, which a
17 | ot of peopl e have enphasi zed, and why this has gone on
18 so long, do you know how |l ong these litigations have
19 gone on?
20 A VWll, | have heard testinony here earlier
21 today that it's been in excess of 10 years. | have no
22 basis to disagree with that.
23 Q You haven't been involved in any of those
24 litigations, have you?
25 A Yes, | have. | -- to a very limted extent.
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1 Q Ckay. To what extent?

2 A | was retained by the Town of Indian R ver

3 Shores as a consultant as it tried to navigate its way
4 through to trying to find sone relief for its

5 custoners -- | amsorry, for its citizens.

6 Q Okay. Let's see, are you aware that those

7 years of litigation, none have been successful to this

8 poi nt ?
9 A Well, it depends on how you define successful.
10 Q Well, there are one or two that are stil

11 pendi ng, so they haven't been resolved, so | wouldn't
12 say that's successful; but the ones that have been
13 actually deci ded have been in favor of the City, is that

14 correct?

15 A | would generally agree wwth that. | think
16 the County has had litigation. | think the shores has
17 had sone litigation. There -- but as you pointed out,
18 and which | agree, there is still pending litigation --
19 Q Correct.

20 A -- that if this acquisition is consummated

21 would nake that litigation go away. | guess it would

22 become noot.
23 Q So you recommend that this be passed because
24 you want those litigations to end, or you feel it's a

25 good t hing?
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1 A | think ending the litigation is a good thing,
2 but it is not the only consideration why this

3 acquisition should be approved.

4 Q Right. But it is one of those things?
5 A It is one consideration.
6 Q Ckay. So woul d you, perhaps, suggest to

7 future clients that they do a lot of litigation prior to
8 bringi ng one of these types of cases?

9 A No, | would not recommend that. | would

10 reconmend just the opposite, that the best solution is
11  for reasonable people to enter into negotiations and to
12 reach an am cabl e outcone that benefits all custoners,
13  which is the situation we have here in front of the

14 Conmmi ssi on.

15 Q Part of the situation we have here, though, is

16 a |lot of people relying on the fact that ending

17 litigation is exceedingly inportant, and --

18 CHAI RMAN GRAHAM  Ms. Larkin, questions and
19 not testinony, please.

20 M5. LARKIN: Yes. Sorry. | amjust giving a
21 background to the next --

22 CHAI RVMAN GRAHAM Al |l right.

23 BY M5. LARKIN:

24 Q | forgot what | was saying. | amgetting
25 ol der.
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1 In other words, to bring an end to litigation
2 Is a plus in this case, is what | amsaying; and that is
3 then rewardi ng people for having brought this litigation

4 to make a problemthat they can then fix?

5 MR, ANDERSON:. Asked and answer ed.

6 CHAI RMAN GRAHAM | will allow himto answer
7 It

8 THE WTNESS: No, | disagree with your

9 characterization.

10 | don't think that litigation should be

11 pursued if it could be prevented. | think the

12 hi story of this case shows that litigation was a
13 step which ultimately brought us to where we are,
14 and it is a beneficial thing to end the litigation.
15 But | don't think what's in front of us nowis any
16 type of an incentive or a nessage to people to

17 enter into litigation before they attenpt to sit
18 down and to try to negotiate their differences and
19 reach an am cabl e sol ution.

20 BY M5. LARKI N

21 Q Ckay. Thank you.

22 Wen we tal k about the disenfranchi senent of
23 the outside custoners, can you tell us how many cities
24 are in the situation that Vero Beach is, as far as

25 havi ng outside custoners outside their city borders?
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1 A | cannot.
2 Q Ckay. Are there, do you know, nore than one?
3 A M/ -- well, | can't give you the exact nunber.
4  Just based upon ny experience, | would say that there is
5 probably a nunber of cities that have custoners outside
6 the boundaries of the city. That situation would not be
7 unusual .
8 Q Correct.
9 A The situation of Vero, though, would be
10  unusual in that the nunber, and the fact that there has
11 been this ongoing unrest that the custoners don't have
12 adequate input into the setting of the rates.
13 Q Ckay. So the nunber of custoners nake a
14 difference outside the borders?
15 A | think it's a consideration, yes. But I
16 don't think there is any magi ¢ nunber that, you know, if
17 it's 60 percent, or 30 percent, or 20 percent, that it
18 sonehow triggers sonething. | think, again, each
19 situation is unique and has to be | ooked upon the facts
20 and circunstances.
21 Q Wel |, disenfranchisenent is a rather |arge
22 claimto nmake. | nean, you are tal king about your
23 constitutional right to a vote supposedly. So if there
24  were 10 famlies outside that were di sfranchi sed, that
25 wouldn't be inportant enough?
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2 depend upon the facts and circunstances. But if there

3 is di

4 person or 35, 000.

5 Q Yeah, | woul d agree.

6 So can you tell ne what the | egal definition
7 of atax is?

8 A | cannot give you a |legal definition. | am
9 not an attorney. | can give you ny understandi ng of
10 what a tax is.

11 Q Go ahead.

12 MR, ANDERSON:. May | interject? Could this
13 pl ease be tied to the testinony and why this is
14 wi thin the scope of direct exam nation of the

15 W t ness?

16 CHAI RMAN GRAHAM  Ms. Larkin, can you see

17 where in his testinony, supplenental testinony,
18 rebuttal testinony he goes down this path?

19 COMM SSI ONER CLARK: Wl |, he tal ks about

20 di senfranchi senent and being -- and that's being
21 taxed w thout representation. And so this |inks
22 to -- | nmean, that's the basic tenet of what

23 di senfranchi senent is supposedly in this case, is
24 that people are paying their bills and that sonehow
25 a tax on themand they are not represented.

A Again, if such a case were brought, it would

senfranchi sement, it doesn't matter if it's one
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1 CHAI RMAN GRAHAM  Ask your question agai n.
2 MS. LARKIN: Sure.
3 BY M5. LARKI N
4 Q So when we are tal king about custoners being
5 di sfranchi sed, we are tal king about the fact that they
6 are claimng that they are paying taxes to the Gty by
7 paying their electric bills and they have no vote on how
8 their taxes are being spent. | want to know what tax we
9 are considering here.
10 A First of all, | don't accept the prem se of
11 your question. Nowhere in ny testinony | use the term
12 taxation without representation. | do use the term
13 di senfranchi senent .
14 Q Ri ght. So what does your di senfranchi senent
15 mean?
16 A It's the situation in this case where there
17 are custoners in the electric utility who do not have
18 the ability to influence the setting of their rates and
19 the quality of their service because they do not have
20 the ability to elect those persons who nake that
21  deci sion.
22 Q Ckay. And so if they had FPL, they woul d be
23 able to el ect people?
24 A No, to the contrary. They would have the sane
25 benefits that all custoners in the state of Florida have
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1 who were served by an investor-owned utility. They
2 would have the benefit of the regulation of the Florida
3 Public Service Comm ssion, and they woul d have the

4 benefit of the representation of the Ofice of Public

5 Counsel.

6 Q | amsorry, that's in your supplenent again.
7 | am sorry.

8 You tal k on page 26, line five, about

9 additional benefits. And here you tal k about taxes paid

10 by FPL. Do you have an anount --

11 A No.
12 Q -- that FPL woul d pay?
13 A No. It would just be the -- the anpbunts woul d

14  be calculated according to tax returns and tax filings.
15 Q Ckay. So none of that has been determ ned at
16 this tine?

17 A No. | amnot trying to say that a certain

18 anmpbunt is -- has to be identified. | amjust stating

19 that, as a matter of policy, there would be taxes paid.

20 Q Ckay.

21 CHAI RMAN GRAHAM  Ms. Larkin, how nuch | onger

22 do you have for questioning for this w tness?

23 M5. LARKIN: Let's see. Al nost done.

24 CHAI RMAN GRAHAM  Ckay.

25 M5. LARKIN: Is that good?
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1 CHAl RVAN GRAHAM | was goi ng to take a break,
2 but we can wait until you are done.

3 M5. LARKIN: Yes, it should be very quick.

4 CHAl RVAN GRAHAM  Sure. Sure.

5 M5. LARKIN: Thanks.

6 BY MS5. LARKIN:
7 Q On line 10, you claimthat |ower taxes, again,
8 are -- do you nean lower taxes for -- will be a result

9 of this transaction --

10 MR, ANDERSON:. What page and |ine, please?
11 amsorry, | amnot follow ng the page and |ine
12 counsel is referring to. | don't see that.

13 MS. LARKIN: Page 26.

14 MR. ANDERSON: Page 26.

15 M5. LARKIN:. Page 26, line 10.

16 MR. ANDERSON: The coul d put downward pressure
17 on taxes, that |ine?

18 MS. LARKIN: Right.

19 MR, ANDERSON. Okay. Thank you.

20 MS. LARKIN: Sorry.

21 THE WTNESS:. That's ny testinony, yes.

22 BY Ms. LARKIN:
23 Q Yes.
24 And downward pressure on taxes for whon? Can

25 you just clarify?
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1 A For the people who pay taxes that support

2 school s and | aw enforcenent agenci es.

3 Q | see.

4 And as far as -- did you do any review of

5 those sanme taxes?

6 A No. Again, it's just a matter of policy. |

7 did not attenpt to quantify the anmount of potentia

8 downward pressure on taxes.

9 Q Ckay. So losing -- you didn't -- it wasn't
10  your goal to conpare what our taxes are now -- our, in
11 the City taxes are now to what they m ght be after they
12 | ose the incone fromthe utility, that wasn't what you
13  were speaki ng about?

14 A | was not speaking to that you just

15 ref erenced.

16 Q Ckay. Thanks.

17 On line 17, you nention smart neters, and the
18 Dbenefits thereof. Are you aware there is opposition to
19 smart neters?

20 A Yes.

21 Q And do you know why there is opposition to

22 smart neters?

23 A There is a small mnority of custoners who

24 feel that there could be sone consequences of that

25 technol ogy which would be adverse to their well-being.
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1 Q Ckay. And is -- are you aware -- | am not

2 sure this is in your bailiwck -- but that the custoners
3 wll be paying if they don't want to have a smart neter
4 I nstal | ed?

5 A Yes, | amvery famliar with that. |

6 testified as an expert in that case, and that hel ped
7 establish the policy of the Conm ssion that set forth
8 that charge, which nmakes sure that custoners paying the

9 costs that they inpose on the system

10 Q Thank you.

11 M5. LARKIN:. And that's all.

12 CHAI RMAN GRAHAM  Thank you, Ms. Larkin.

13 W are going to take a break for about until
14 11: 30 by that clock back there, about nine m nutes,
15 | apol ogi ze to our court reporter.

16 M5. LARKIN:. | apol ogi ze, there was rebuttal,
17 but | would be happy to wait.

18 CHAI RMVAN GRAHAM  What's that?

19 M5. LARKIN: | didn't get to the rebuttal for
20 M. Deason. |'msorry.

21 CHAI RMVAN GRAHAM  Okay. Well, we will cone
22 back to that.

23 M5. LARKIN: Yeah, we can cone back.

24 CHAI RMAN GRAHAM  Normally | stop every two
25 hours for our court reporter to rest her little
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1 hands, and so she's been there for about two and

2 hal f hours, so we are going to take a break for the
3 next eight mnutes, by 11:30.

4 Thank you.

5 (Brief recess.)

6 CHAI RMVAN GRAHAM  kay. We are probably going
7 to go straight into one o' clock, which we wll have
8 | unch. And then after lunch, as | said, we wl|l

9 take the public testinony.

10 Ms. Larkin, you have the floor.

11 M5. LARKIN: Thank you very nuch.

12 BY M5. LARKI N

13 Q M. Deason, in your supplenental testinony, I
14 ski pped over just one or two questions. There was --

15 let's see, you agreed -- regarding the Sebring case, you
16 agree there is no financial distress for the Cty of

17 Vero Beach. W are all relieved to know that. And is
18 that a current opinion, or have you reviewed the Cty's
19 status, their finances, their budgets?

20 A | have not reviewed their budgets. | just

21 know t hat they have a solid bond rating.

22 Q Ckay. And so you haven't done any projections
23 should they | ose the inconme that they get fromthe

24 utility, you are just basing it on now?

25 A Based upon their status now, correct. And |
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[

made no assunptions as to what their income woul d be

2 post acqui sition.

3 Q kay. Geat.

4 M5. LARKIN: That's all | have. Thank you.

5 CHAl RMAN GRAHAM  That's all you have?

6 MS. LARKIN:  Yes.

7 CHAl RVAN GRAHAM St aff ?

8 MR. MJRPHY: No questi ons.

9 CHAl RMVAN GRAHAM  Okay. We will go to the
10 Conm ssi on.

11 M . Deason, your direct testinony, page 22,
12 l'ines four through 21, extraordinary circunstances.
13 THE WTNESS: This is in the suppl enental

14 direct, M. Chairman?

15 CHAI RMAN GRAHAM  This is in -- | think it's
16 your direct -- supplenental direct.

17 THE WTNESS: ay. | amsorry. Page 227

18 CHAl RVAN GRAHAM  Correct.

19 THE W TNESS: Ckay.

20 CHAl RVAN GRAHAM  Now, are you sayi ng that we
21 shoul d do this acquisition adjustnment based on one
22 of these? Half of these? Al of these

23 coll ectively?

24 THE WTNESS: | am saying that the Conmm ssion
25 has great discretion to make its ultimte decision
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1 of what's in the public interest.
2 Al of these, in nmy opinion, are factors that
3 t he Conm ssion can address or rely upon, maybe sone
4 nore than others; nmaybe elimnate sone and j ust
5 rely on others. It's all within the Conm ssion's
6 di scretion.
7 CHAl RMAN GRAHAM  kay. Let's go through
8 t hese.
9 The first one, lower rates for City of Vero
10 Beach and for Florida Power & Light custoners. The
11 deal on the table is -- and let ne refresh ny
12 menory, it's $185 nmillion?
13 THE W TNESS:. That's the purchase price, yes.
14 CHAI RMAN GRAHAM  And the net book value is
15 what ?
16 THE WTNESS: | think that the positive
17 acquisition adjustnent is sonmewhere in the
18 nei ghbor hood of 114 mllion. So the net book -- |
19 mean, the net book value, | guess, would be roughly
20 the difference between 185 and 114, sonething in
21 t hat nei ghbor hood.
22 CHAl RMAN GRAHAM kay. So 71 mllion?
23 THE WTNESS: | wll rely upon your math.
24 CHAI RMVAN GRAHAM  Okay. Well, just for the
25 sake of this argunent, we are not going to hold you
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1 this, but we will use 185, 114 and 71.

2 Lower rates for the Gty of Vero Beach and

3 Fl ori da Power & Light custoners. Wat are the

4 | ower rates for Florida Power & Light custoners?

5 THE WTNESS: It's reflected in the cunmul ative

6 present val ue of revenue requirenents anal ysis,

7 whi ch shows that over a 30-year period, that the

8 revenue requirenments would be I ess. And when

9 revenue requirenments are less, that woul d put

10 downward pressure on rates, which would ultimately
11 result in | ower rates.

12 CHAl RVAN GRAHAM  Over the period of 30 years?
13 THE WTNESS: On a present val ue basis, yes.
14 And when | say |ower rates, |ower than they

15 ot herwi se woul d be, because we don't really know

16 for sure what other paraneters may be out there

17 that woul d put upward pressure on rates, but we are
18 just -- we are conparing with acquisition and

19 Wi t hout acqui sition, and doing the CPVRR anal ysi s
20 based upon those two possibilities.

21 CHAI RMVAN GRAHAM  Wel |, your recommendation is
22 to put this $114 nmillion burden on the ratepayers
23 of Florida Power & Light. Can you, through the

24 | ower rates you are tal king about, is there an

25 accounting way to, say, put that over in a pot, so
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over the period of tine that pot accunul ates to,
you get the savings that you are speaking of, and
use that noney to pay off that $114 mllion

acqui sition adjustnent?

THE WTNESS: Well, in essence, that's what's
bei ng proposed. The anpbunt of acquisition
adjustnent is going to be included in rate base.
And when the next rate case, it will be in the rate
base, and there will be an anortization of that
over 30 years.

So that's going to be in the rates, but also
you are going to have all of the revenues that
woul d ot herw se would not exist fromthe Vero
custonmers. And those revenues, according to the
anal ysis, are going to be sufficient to not only
cover the cost of the acquisition and the
anortization of the acquisition adjustnent, but to
al so put downward pressure on rates to the tune of
$135 mllion.

CHAl RMAN GRAHAM  But | amjust |ooking for --
| amlooking for -- to clarify all of this. | am
| ooki ng for the ratepayers of Florida Power &

Li ght, you know, they are sitting back saying, wait
a mnute, why are we paying this anount, you know?

W are not getting any direct benefit fromit. W
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1 are not getting any |lower rates today, like the

2 Cty of Vero Beach will be getting. W are taking

3 a systemthat has a higher |load, and it's not as

4 efficient as our systemis right now, so can't you

5 just goi ng ahead an generate this over here so |

6 don't feel -- now, granted there is so many

7 custoners, | really don't feel -- they are going go

8 to say the argunent is you don't feel it. Well,

9 let's go ahead and put it in a bucket and nmake it
10 cl ear that way.

11 THE WTNESS: M. Chairman, | amnot saying it
12 can't be done. | have never seen it. And sitting
13 here right now, | amhaving a hard tinme envisioning
14 how t hat woul d be done according to the Uniform

15 System of Accounts, and even how the entries would
16 be cal cul at ed.

17 Now, there is probably smarter people than ne
18 that could probably figure it out, but I don't -- |
19 think, to the best of ny know edge, it's never been
20 done before, and | don't really know how it woul d
21 be.

22 CHAI RMVAN GRAHAM  Wel |, you are definitely

23 smarter than nme when it cones to accounting, so |
24 don't have any suggestion on howto do it. | am
25 just -- | am asking you the question, can't we do
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it, and why don't we do it?

| nprove quality of service, reliability and
stormrestoration. ay. So how does that benefit
the Florida Power & Light custonmers? It benefits
the Gty of Vero Beach and Indian R ver, but does
that benefit the Florida Power & Light custoners?

THE WTNESS: | don't think it's a net
i ncrenental benefit for the existing custoners. |
think it's a net increnental benefit for the Vero
cust omers.

And again, the ultimte test is to cause no
harmto the existing custoners. And there is not
going to be no harmto the existing custoners.
There is not going to be degradation to their
quality of service or their reliability.

CHAl RMVAN GRAHAM  All right. Well, let's just
go back to the savings, the annual savings of the
current customers. If it's $300 a nonth -- | am
sorry, $300 a year, they stay no harm why don't
you just keep themat their current rate, and then
when that dollar ampbunt adds up to $114 mllion,
then use that to pay off that distance you are
tal king about, that acquisition adjustnent, and
still there is no harmto them because they are

getting, as the earlier witness said, better
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service, better efficiency, you know, second to
none, you know, definitely we've seen how Fl orida
Power & Light is with stormrestoration, so it's
win, wn, win, win, but yet you keep themat the
sanme current rate and not dropping it down?

THE WTNESS: M. Chairman, | understand the
guestion. The sinple answer is, is that if that
were done, we won't have a transaction in front of
us. | nean, that was one of the very nost initia
goal s when the parties sat down to negoti ate.

Now, | was not part of the negotiations. | am
just getting this information from M. Forrest and
ot her witnesses as to how that transpired. But
that was one of the nost initial things, is that
for the Gty to be willing to sell their utility,
it was a requirenent that their custoners -- al
custoners of the Gty, inthe Gty and in the

County, would receive Florida Power & Light rates.

So that was -- if that -- if there could
not -- I f that could not have been achi eved, there
woul d not even -- we would not be here today.

There woul d not be a proposal in front of the
Conmm ssi on.
CHAl RVAN GRAHAM  And we are not in a position

to negotiate this deal. W are just basically in a
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1 position to accept or not accept your accounting
2 structure.
3 | am not going to go through all nine of
4 these. Let's skip down to the No. 7,
5 di senfranchi senent of 60 percent of Vero Beach's
6 cust oners.
7 Now, | am sure you are aware that there is six
8 other municipals in the state of Florida that have
9 nore than 50 percent outside of their city.
10 Actually, if you -- if you are aware, all but three
11 of them have custoners outside of their city.
12 So if there is truly a disenfranchi senent
13 there, isn't that sonething the Legislature should
14 handle? | nean, why is it sonething that we are
15 trying to fix here with a negoti ated deal when the
16 Legi sl ature should be fixing that, if that is truly
17 a probl enf?
18 THE WTNESS. | can't speak the other cities
19 and, you know, those custoners may be very happy
20 with their quality of service and the rates that
21 they pay, so | can't speak to those, so -- but we
22 do know for a fact that in this case, the custoners
23 who |ive outside feel disenfranchised, and that's
24 been -- it's been obvious by the litigation that
25 has been going on for a nunber of years.
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1 So -- | amsorry, | lost track of the
2 question. | apol ogi ze.
3 CHAl RMVAN GRAHAM  Wel |, | was just saying, if
4 it's disenfranchised, if it's sonmething -- it
5 sounds like it's sonething that should be fixed.
6 And | guess ny question is, should -- | nean, you
7 sat in this seat for a nunber of years. |Is that
8 sonet hing that should be here? |Is that sonething
9 the Legislature should fix?
10 And we are only tal king about the electric
11 custoners right now. There are so many not her
12 wat er and wast ewat er custoners that a county or
13 city systemis providing for people outside of
14 their area, and those people can be charged up to
15 25 percent nore. Now, there has got to be
16 di senfranchi senent there as well.
17 THE WTNESS: Yes. And thanks for bring ne
18 back on being track, M. Chairnman.
19 As you know, as well as | do, that the
20 Comm ssion has its jurisdiction and has to operate
21 with the paraneters set forth by the Legislature,
22 and you have to operate within the tools that are
23 gi ven to you.
24 The tools that are given to you now by the
25 Legislature, this is a clear case where you can
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exerci se your jurisdiction. You have the

di scretion to at |east address this situation. So
you shoul d address this situation, in ny opinion.
Correct it by this transaction. |If there are other
situation, if this is a problemthat is

W despread -- and | don't knowthat it is or it is
not. | do agree with you, that it's sonething that
the Legi slature could, probably shoul d address,
gi ve you further guidance, or give you further
tools to ook at that situation.

But as Florida has grown over the years, and
we know that Florida has been a fast-grow ng state,
it's just a natural consequence of nunicipalities
that serve an area that, as nore people nove to the
comunity, they nmay nove into a residential area
that is outside the corporate limts of the Gty,
but it's the nost econom cal provisioning of
service to have the City just extend the lines a
little bit further.

And, you know, there is nothing wong with
that. |[It's probably the nost efficient way to
provi de service. But at sone point, if that
conti nues, and custoners feel disfranchised, they
have to find recourse sonme way. And perhaps it is

sonet hing that the Comm ssion -- | amsorry -- that
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1 the Legi sl ature shoul d gi ve sone consideration to.
2 But here again, | amtrying to focus on this one,
3 and there is a solution for this situation.
4 CHAI RMVAN GRAHAM Wl |, what about the
5 possi bility of kicking open Pandora's box by
6 dealing with it this way?
7 THE WTNESS: GCh, M. Chairman, | disagree.
8 You are not Kkicking open Pandora's box, because
9 this deal was 10 years in the nmaking, and it is a
10 very uni que circunstance. And just because this --
11 If this deal were consummated and was -- the
12 accounting treatnent approved, | don't think that
13 it is -- you are not pushing dom noes and there is
14 going to be nore and nore.
15 | think, again, this is only the second case
16 in 26 years of an electric utility acquire a
17 muni ci pal utility.
18 CHAI RMAN GRAHAM | guess ny question is
19 what's to stop the Gty of Key West comng in
20 because they have 46 percent of their people
21 outside of the city limts?
22 THE WTNESS: | amsorry, M. Chairman, you
23 say cone in, how? Wth a petition to the
24 Conmm ssion or --
25 CHAI RMVAN GRAHAM  Wel |, just cone in saying
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1 they are di senfranchi sed because they are have no
2 say.
3 THE WTNESS: Well, | think that's probably
4 the subject matter of a nunber of the litigation
5 cases that have been before the Conm ssion or
6 before the courts. And | amnot sure that they
7 have a way to bring it to the Comm ssion |ike we
8 have here, unless there is sone desire on the Gty
9 of Key West to enter into a negotiation |ike Vero
10 did and to reach an agreenent as to an anount to
11 sell their utility to another utility.
12 Here again, we are in a very unique situation
13 here. | just don't see that this case is going to
14 | ead to other cases unless there is simlar
15 ci rcunstances where the Gty wants to sell. |
16 don't think -- no one can conpel the Cty to sel
17 their utility to another entity.
18 CHAI RMAN GRAHAM  (Okay. Let's skip down to
19 No. 9 on that sane page.
20 Explain to ne what benefits Florida Power &
21 Li ght gets fromthe settlenent of this FMPA deal.
22 THE WTNESS: | amsorry, M. Chairnan,
23 di dn't understand the questi on.
24 CHAl RMAN GRAHAM  No. 9 on page -- line 17,
25 page 22.
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1 THE WTNESS: Yeah, | see that.
2 CHAI RMVAN GRAHAM  You are |isting
3 beneficiaries to the transaction, you have Gty of
4 Vero Beach, Florida Power & Light, Ol ando
5 Utilities and the 19 nenbers of the nunicipal FMPA
6 So when you are saying that there is a benefit
7 to Florida Power & Light, are you just basically
8 restating item nunber one again, talking about the
9 | oner rates, or is there sone other benefit that
10 they get fromthat FMPA settl enent?
11 THE WTNESS: No. | think that the benefit
12 for FPL is the fact that there is going to be
13 downward pressure on the rates for its custoners;
14 and it gets to serve an area that's already
15 contiguous to its territory, which is efficient for
16 themto do. So, yeah, in a nutshell, | think
17 that's the benefit to FPL.
18 CHAl RMVAN GRAHAM | nean, | amjust -- | am
19 trying to get to an understandi ng on why the
20 Fl ori da Power & Light custonmers are picking up this
21 tab, and so the one thing -- one reason i s because
22 you are saying there is going to be |lower rates for
23 them eventual | y?
24 THE W TNESS: Yes. Wen you use the
25 term nology pick up the tab, | agree that there is
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going to be a cost of the acquisition that's going
to be reflected in the rates on a going forward
basis at sone point. But the best infornmation we
have in front of us right nowis that that net cost
IS not zero. That net cost is negative in the
sense that there are actually benefits, because
those I ower rates, or the downward pressure on

| ower rates is after you consider the inpacts of
the acquisition adjustnment and the anortization of
t hat adj ust nent.

Soit's not like -- the 135 mllion benefit on
the cunmul ati ve present val ue basis already
considers that cost, so it is truly a net benefit.

CHAl RVAN GRAHAM M. Deason, as al ways, thank
you for your time and for your answers.

THE WTNESS: Thank you.

CHAI RMAN GRAHAM | don't know who was first,
so let's go with Comm ssi oner Brown.

COMWM SSI ONER BROMWN: Thank you. And |
appreciate the Chairman getting into sone of the
tough, nore difficult questions about the
transacti on.

M . Deason, you have, over the years, becone
the acqui sition adjustnent guru. You were here

when the rule was created for the water and
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wastewater utilities. You started to get into that
di scussion wth one of the intervenors. Wuld you
like to el aborate on that?

THE WTNESS: Well, | just wanted to say that
that rule was adopted by the Conm ssion, the first
rule in 2002. It was subsequently anended after |
| eft the Comm ssion, but it wasn't so nuch on
positive acquisition adjustnents it was anended, it
was for the negative acquisition adjustnents that
It was anended.

The Conm ssion routinely had issues with
acquisition adjustnents in water and wast ewat er
cases, and it got to be enough decisions over tine
that the Comm ssion felt confident in going to a
rul e-maki ng. And when that rule was adopted, there
were a nunber of factors listed out that woul d be
considered -- that the Comm ssion should consider
to determne if a positive acquisition adjustnent
was in the public interest.

And it was tailored -- it was tailored for the
wat er and wastewater industry, but | can say that
when the Comm ssion was considering that, it wasn't
trying to say these factors were not also -- could
not al so be applicable to other industries, and

simlar considerations were routinely applied in
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gas utility acquisitions.

COMW SSI ONER BROMWN: And when you were
responding to the Chairman's question on
di senfranchi senent, that sole factor is not the
reason for your decision for this Conm ssion to
grant the full positive acquisition adjustnent; is
that correct?

THE WTNESS: That's correct.

COMWM SSI ONER BROMN:  What woul d you say is the
nost conpel ling reason here? CObviously, there are
a lot of different factors here, the tine that this
case has gone on, a lot of the litigation. You
list a lot of the other factors, but our pinnacle
guiding principle would really be public -- whether
this is in the public interest. So what would you
say is the nost conpelling factor?

THE WTNESS: To ne, the nost conpelling
factor is the downward pressure on rates for al
custoners. Ganted, the Vero custoners wll see
imediate rate relief, but they will then becone
part of the group of custoners that that
acquisition is going to even put further downward
pressure on rates. That benefits all the
custoners. That is, indeed, a truly extraordi nary

ci rcunst ance when that happens.
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1 Now, again, as | said in ny testinony, we
2 don't know with 100 percent certainty if the anount
3 Is going to be 135 mllion. It could be nore. It
4 could be less. But we do know that if this
5 acquisition is not approved, and this acquisition
6 IS not consunmated, that whatever benefits, both
7 financial and service-w se that woul d ot herw se
8 accrue to custoners, they will not exist. W know
9 that for a fact.
10 COMW SSI ONER BROMN:  Thank you. Thank you for
11 bei ng here.
12 CHAI RMAN GRAHAM  Conmi ssi oner Pol mann.
13 COW SSI ONER PCLMANN:  Thank you, M.
14 Chai r man.
15 Good norning, M. Deason.
16 THE WTNESS: Good norni ng.
17 COMM SSI ONER POLMANN:  Looki ng at your direct
18 testinony, the original, page 10, line 17 through
19 20. And | think | understand this, but just the
20 way it's witten at the bottom of page 10, is FPL
21 proposi ng positive acquisition adjustnment based on
22 the anount in excess? You say: No, it's based on
23 actual price in excess of COBV net book val ue.
24 Can you pl ease el aborates on that as it
25 relates to all the other conponents of the
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transaction, the Olando PPA and the FMPA, and so
forth? What is included in that net book val ue?

THE WTNESS: The term net book value is
normal |y associated with the assets that are being
acquired, and --

COMM SSI ONER POLMANN:  That's where | am
struggl i ng.

THE WTNESS: -- and the cal cul ati on of
acquisition adjustnent is purchase price |ess the
net book val ue.

For this transaction to be consummated, or
potentially consummat ed, there were a nunber of
other factors that had to be included. The
requi renents for the OQUC contracts, and then the
| ong-term commitnents associated with the Florida
Muni ci pal Power Agency, all of those have to be
i ncl uded and addressed for everybody to sign off
that they will participate and agree to this
transacti on.

So that purchase price includes all of those
nunbers, which are obligations that have to be
addressed. It's |like when you are in a nore sinple
acquisition, if there is debt that has to be
retired, that's also part of the obligation that

t he purchase price has to cover

Premier Reporting

(850) 894-0828 Reported by: Debbie Krick

114 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com



346

1 So these are obligations that the City of Vero
2 Beach has to address, and through careful
3 negoti ati ons and sone outsi de-of -t he-box thinking,
4 there were solutions finally reached, but all of
5 this includes all of those considerations.
6 COMW SSI ONER POLMANN:  kay. Thank you.
7 My sinple reading, it was the capital assets
8 of the utility structure and so forth. But you are
9 saying it's all of the obligations, not sinply the
10 plant. | understand. Yeah, it's everything.
11 THE WTNESS: It's everything is included in
12 the 185 mllion purchase price, which is the nunber
13 from which you subtract the net book value to
14 determ ne the acquisition adjustnent.
15 COMM SSI ONER POLMANN:  Thank you.
16 Your statenent earlier in response to
17 guestions was there will be no harmto custoners,
18 and in response to comm ssioners, you are including
19 all FPL custoners, not just the Gty of Vero Beach?
20 THE WTNESS: That's correct. There should be
21 no harm and in this case, there should be benefit.
22 COMM SSI ONER POLMANN:  The positive
23 acqui sition adjustnent that's being sought,
24 approxi mately $114 nillion, how -- and because you
25 indicate, in response to the Chairnman, that the
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expectation is that that will -- it is going into
rate base and is going to cone back in the next
rate case, because it's being anortized over a
period of tinme, it will be on the books for a
while. How is that being accounted in the sense
that that nunber will be reducing over tine and, in
a sense, we wll see it again, have a different
nuneric val ue?

THE W TNESS. Yeah, the acquisition adjustnent
will be anortized over tine, and I think it's
proposed to do over 30 years. And that
anortization will comence regardl ess of whet her
there is a rate proceeding or not. Wen there is a
rate proceedi ng, whatever is the net anount |eft
after anortization has begun, that woul d be the
anount in rate base. And then the yearly
anortization woul d be an expense included also in
the revenue requirenent calculation in that rate
pr oceedi ng.

COMM SSI ONER POLMANN: | amtrying to
under stand, M. Deason, how -- we are |ooking at
the notion of no harmto custoners and, in fact, a
benefit in dowward pressure on rates, how the
positive acquisition adjustnent, which is show ng

up as a cost, conpares and relates to the savings
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1 that you are projecting on the CPVRR reduction

2 because you are -- what you referred to is

3 approximately 135 mllion. | nean, one is

4 of fsetting the other, which is then -- provides

5 this downward pressure -- the 114, which is, if

6 approved, that becones a hard nunber which is

7 anortized. But the 135 isn't a hard nunber, it's

8 an estimate. So one is fixed and i s accounted,

9 anortized over a certain period of tinme. The other
10 is an estimate, but they are offsetting each other.
11 Can you pl ease el aborate and expl ain that
12 further to ne? | amtrying to get a good handl e on
13 t hat .

14 THE W TNESS:  Yes.

15 It's basically two sides of an equation. The
16 acquisition adjustnent and the anortization of the
17 acquisition adjustnent, that's going to be a known
18 nunber --

19 COW SSI ONER PCLMANN:  Ri ght .

20 THE WTNESS: -- and it will be reflected in
21 rates at sone point in the future when there is a
22 rate proceeding. That's one side of the equation.
23 The other side of the equation is the fact

24 that there is going to be an acquisition, and you
25 are addi ng 35,000 custonmers. You are adding all
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1 the revenues that they are going to generate, which
2 hel ps support all of those costs. And, in fact,
3 the result of the CPVRR analysis, what it shows is
4 that all of those revenues that are going to be
5 comng fromthe new custonmers, not only does that
6 fully pay for the acquisition adjustnent and the
7 anortization of the acquisition adjustnent, there
8 I s enough of that revenue that contributes to the
9 fixed cost of FPL that puts downward pressure to
10 the tune of $135 nmillion on a present val ue basis.
11 COMM SSI ONER POLMANN:  Okay. So is that a net
12 revenue when you take off the operating expense?
13 THE WTNESS: Well, the CPVRR anal ysis takes
14 all of that increnental revenue which was com ng
15 fromthe new custoners, it also includes the
16 addi ti onal expenses of serving those custoners.
17 That's all part of that side of the equation. But
18 that additional revenue is sufficient to not only
19 cover the increnental expenses, but to make
20 contributions to the fixed cost of FPL and to pay a
21 return on the acquisition adjustnent and the yearly
22 anortization of the acquisition adjustnment. It is
23 truly an extraordi nary circunstance.
24 COW SSI ONER PCLVANN:  Ckay. Well, thank you
25 for that.
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1 M. Chairman, that's all | had. Thank you.
2 CHAI RMAN GRAHAM  Thank you, M. Pol mann.
3 M. dark.
4 COMM SSI ONER CLARK:  Thank you, M. Chairnman.
5 Thank you, M. Deason for being here this
6 nor ni ng.
7 In relating to the last statenent that you
8 were making in terns of how the cost is handled, is
9 this simlar to -- if you | ooked at what the
10 i ncremental cost to serve these custoners is,
11 woul dn't that be significantly |ess than the
12 incremental cost to acquire a new custonmer? Isn't
13 that part of the ability to spread sonme of those
14 fixed -- sone of the new revenue over a nuch | arger
15 nunber of custoners -- the fixed cost over a nuch
16 | ar ger nunber of custoners?
17 THE WTNESS:. Yes. Absolutely. It's part of
18 the benefit of acquiring an existing utility
19 conpany that already has established custonmers with
20 known revenue streans and usage patterns. | am
21 sure that's part of the considerations that M.
22 Forrest and his team engaged in when they were
23 trying to determ ne what would be a fair value to
24 pay. | amsure this is sonething that M. Herr
25 considered in his fair value anal ysis.
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1 So it is to be expected that when you are
2 acquiring an existing utility conpany wth existing
3 custoners, that that value is going to be in excess
4 of just the book val ue of the assets which is used
5 to serve those custoners.
6 COW SSI ONER CLARK: My second question goes
7 to the paynents of FMPA and to QUC. My
8 understanding is the OQUC paynent is for a long-term
9 contract that existed between Vero and QUC. Does
10 FPL take the benefit of the capacity that canme with
11 that contract in the purchase?
12 THE WTNESS: That's a detail that | just
13 really don't know the answer to. M. Forrest may
14 know t hat answer.
15 COW SSI ONER CLARK: Assum ng that it does, if
16 they do get the capacity that cones along with
17 that, is there a potential benefit that conmes with
18 the additional capacity?
19 THE WTNESS: Yes, it would be. It may not be
20 the nost cost beneficial. |If FPL needed the
21 addi ti onal capacity, they m ght not woul d have
22 acquired it fromQUC, but it was just part of the
23 negoti ated deal to reach all of the benefits that
24 the deal creates for all custoners. It's just part
25 of that negotiation.
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1 COMM SSI ONER CLARK:  And if they did not get
2 the capacity, would that pass the benefit along to
3 ot her QUC custoners for having additional capacity
4 that had al ready been paid for?
5 THE WTNESS: Under your scenario, which |
6 don't know is factually the case, | would agree.
7 COMM SSI ONER CLARK:  And what about the FMPA
8 paynent, are you famliar with it?
9 THE WTNESS: Not in detail.
10 COMWM SSI ONER CLARK:  Ckay. That's all, M.
11 Chai rman. Thank you.
12 CHAI RMAN GRAHAM  Commi ssi oner Fay.
13 COW SSI ONER FAY: Thank you, M. Chairman,
14 for a series of questions?
15 CHAl RVAN GRAHAM  Sure.
16 COMM SSI ONER FAY:  Thank you.
17 | guess | wll start here. So, M. Deason, |
18 am hard pressed to find soneone who is nore
19 experienced or qualified with the Conm ssion and,
20 at the sane tinme, | can only question your judgnent
21 when you decide to work wwth a bunch of |awers on
22 a day-to-day basis, and so | wll keep that in m nd
23 as | try to keep you on the right path here.
24 Part of your testinony on page six in the
25 original direct file, talks about the ultimte test
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as to whether the acquisition is in the public

I nterest such that a positive acquisition

adj ustment should be allowed in rate base. | know
we tal ked about sone of those conponents in your
suppl enental direct that make an analysis in the
totality.

Are there any of those itens that specifically
woul d | ead to an acqui sition adjustnent being
presuned or not being presuned, or is it the
Comm ssion's discretion to take all of those
i ndi vidual l'y and provide weight to themto nake
t hat deci sion?

THE WTNESS: Again, | think it's wthin the
Comm ssion's discretion as to what factors they
wi sh to consider, and how nuch weight they wish to
give to them

In nmy opinion, the nost pervasive factor, and
the one that has been relied upon nost by the
Conmm ssi on over the many years of acquisitions in
the gas industry, and in the water and wast ewater
world as well, is the fact -- is the consideration
of the inpact on rates of the existing custoners of
the acquiring utility. And that is what the
pur pose of the CPVRR analysis is, is to show that

I npact over a 30-year anal ysis.
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1 And, granted, there are projections associ ated
2 with that, but that tool is a very valuable tool,
3 and it has been relied upon by the Conm ssion in
4 ot her situations, so | put a great deal of credence
5 into that anal ysis.
6 And if that outconme shows that there is going
7 to be downward pressure on a cunul ative present
8 val ue basis, to ne, that is the nost persuasive
9 argunent, and is certainly an indicator of
10 extraordi nary circunstances.
11 COMM SSI ONER FAY: Ckay. Thank you.
12 If you wouldn't mnd turning to page 10 of
13 that direct -- your original direct testinony.
14 Starting on |ine seven, you tal k about Section
15 366. 06, and the | anguage essentially not imting
16 the inclusion of a good will or going concern val ue
17 presum ng it doesn't exceed the value that's paid
18 for the entity.
19 s there nore than one way to potentially get
20 to that nunber for the good will or going concern
21 value? Wuld that -- | nean, all of these
22 acqui sitions seemto be evaluated on a case-by-case
23 basi s depending on the facts that are in front of
24 us. And so would there -- is that calculated the
25 sane way every tine, or is that also sonething that
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1 woul d be anal yzed for a potentially different
2 application?
3 THE WTNESS:. Let ne start answering by saying
4 that the terns good wll, going concern val ue,
5 those terns have certain neaning in the accounting
6 wor |l d and how certain anounts are booked, and
7 what's perm ssi bl e under generally accepted
8 accounting. And M. Ferguson addressed that, and I
9 amin agreenent with his testinony.
10 But froma regulatory policy perspective, it's
11 the statute that uses the terns goi ng concern val ue
12 or good will. And it was -- those terns were used
13 by the Comm ssion in the acquisition of Sebring by
14 Fl ori da Power Corporati on.
15 And in | ooking at that order, and in review ng
16 t hat and havi ng gone back and revi ewed the staff
17 recommendati on, the Comm ssion's order, | even
18 reviewed the transcripts of that proceeding,
19 because I was on the Conm ssion then but | didn't
20 participate in that case as a deci si on-naker.
21 Goi ng back and | ooking at all of that, to ne,
22 t he Conm ssion was pretty nuch using those terns
23 I nterchangeably, and it pretty nuch represented the
24 val ue in excess of book value, which is the
25 definition of acquisition adjustnent.
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1 So for purposes of ny discussion, and the way

2 | have applied it, and the way | | ooked back at

3 previ ous cases, in |looking at the statute, it's

4 basically the difference between purchase price and

5 t he net book value of the assets. That is the

6 acquisition adjustnent. It's also synonynous with

7 good wll or going concern, as it has been used in

8 the regul atory worl d.

9 M . Ferguson has a better understandi ng of how
10 it's applied in the accounting world and GAAP. But
11 the way the Conm ssion has used it, it's pretty
12 synonynous, acquisition adjustnent is the anmount
13 that's in excess of book value, and that can be
14 attributed to going concern or good wll.

15 There has to be a reason why soneone is

16 willing to pay nore than book value, and that's

17 because you have a going concern utility, it has
18 custoners, it has revenue streans which adds val ue
19 to that entity far in excess of just of the net

20 book val ue of the assets which serve those

21 cust oners.

22 COMWM SSI ONER FAY: Ckay. Thank you.

23 CHAl RMVAN GRAHAM  kay. Redirect?

24 MR. ANDERSON: No redirect.

25 CHAI RMVAN GRAHAM  Okay. Exhibits. W have
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1 already put in, I think, his exhibits.
2 MR, ANDERSON. They are in the record.
3 We woul d just ask the witness be excused.
4 CHAl RMAN GRAHAM  kay. M. Deason, | think
5 they are going to |l et you go.
6 THE WTNESS: Thank you, M. Chairman.
7 (Wtness excused.)
8 CHAI RMVAN GRAHAM  Ckay. M. Walls, | think
9 your witness is next.
10 MR. WALLS: Yes. The City of Vero Beach calls
11 M. O Connor.
12 MR, MURPHY: M. Chairman, wll they confirm
13 that he has been sworn? |It's been a little tine
14 since you swore people in.
15 MR WALLS: | will ask the question.
16 Wher eupon,
17 JAMES R O CONNCR
18 was called as a witness, having been first duly sworn to
19 speak the truth, the whole truth, and nothing but the
20 truth, was exam ned and testified as foll ows:
21 EXAM NATI ON
22 BY MR WALLS:
23 Q M. O Connor, will you please introduce
24  yourself to the Comm ssion, and provide your business
25 addr ess?
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1 A | amjanes R O Connor. City Manager of City
2 of Vero Beach. That's 1053 20th Pl ace, Vero Beach,
3  32961.
4 Q And have you al ready been sworn in as a
5 Wwtness?
6 A Yes, | have.
7 Q Have you prefiled rebuttal testinony and
8 exhibits in this proceedi ng?
9 A Yes, | have.
10 Q And do you have exhibits to your rebutta
11 testi nony JRO-1 through JRO 57
12 A Yes, | do.
13 MR. WALLS: And those are Exhibit 29 through
14 33 in the stipulated exhibits.
15 BY MR WALLS:
16 Q Do you have a copy of your prefiled rebuttal
17 testinony and exhibits wth you?
18 A Yes, | do.
19 Q Do you have any changes to make to your
20 prefiled rebuttal testinony?
21 A No, | do not.
22 Q If | asked you the sane questions asked in
23 your prefiled rebuttal testinony today, would you give
24  the same answers?
25 A Yes, | woul d.
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1 MR, WALLS: W request the rebuttal testinony
2 of M. O Connor be noved into evidence as if it was
3 read in the record today.

4 CHAl RMVAN GRAHAM  We will enter M.

5 Connor's -- O Connor, | apologize -- prefiled

6 rebuttal testinony into the record as though read.

7 (Whereupon, prefiled testinony was inserted.)
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INTRODUCTION AND QUALIFICATIONS.
Please state your name and business address.
My name is James R. O’Connor. My business address is City Hall, P.O. Box 1389,

City of Vero Beach, Florida 32961.

Who do you work for and what is your position?
I am employed by the City of Vero Beach (“COVB?”) as the City Manager. I was
appointed the COVB City Manager effective July 25, 2011. The COVB is a municipal

government with home rule powers under Florida law.

Have you previously provided testimony in Docket No. 20170235 and Docket No.
20170236-EU?

No.

PURPOSE AND SUMMARY OF REBUTTAL TESTIMONY.

What is the purpose and summary of your rebuttal testimony?

The purpose of my rebuttal testimony is to address the pre-filed direct testimony of
some of the witnesses for the Civic Association of Indian River County (“CAIRC”). |
am not testifying that their testimony has any bearing on the issues to be decided by
the Florida Public Service Commission (“FPSC”) in this consolidated proceeding,
because the CAIRC witnesses’ testimony address primarily local government political

matters. However, I am testifying because certain statements made by these witnesses
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should be corrected or placed in proper context, should the FPSC have some interest in
them in resolving the issues before the FPSC.

To summarize, I explain that (1) the COVB Council, duly elected by and
representing the citizens of the COVB, directed the negotiations for the sale of the
COVB electric utility with Florida Power & Light Company (“FPL”) through outside
counsel twice retained by the COVB to independently represent the COVB’s interests
in such negotiations; (2) the COVB twice submitted resolutions to the COVB citizens
with respect to the sale of the COVB electric utility and the citizens of COVB twice
voted in favor of those resolutions; (3) the COVB Utilities Commission is an advisory
commission to the COVB Council, but its members had the opportunity to review the
Asset Purchase and Sale Agreement by and between the COVB and FPL dated
October 24, 2017 (the “APA”) and meet with outside counsel for the COVB to discuss
the terms of the APA prior to the COVB Council vote on the APA; and (4) the
regulatory approvals by the FPSC in these proceedings are conditions precedent to the

sale of the COVB clectric utility to FPL under the APA.

Do you have any exhibits to your testimony?
Yes, I am sponsoring the following exhibits to my testimony:
e ExhibitNo.  (JRO-1), COVB Municipal Code Section 2-102 explaining
the role of the COVB Ultilities Commission;
e ExhibitNo.  (JRO-2), a composite exhibit of the COVB “letters of
interest” sent by the COVB to a representative of all municipal electric

utilities, the largest municipal electric utilities, and all investor owned electric
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utilities in Florida inquiring about their interest in purchasing the COVB
electric utility;

e ExhibitNo. __ (JRO-3), Resolution No. 2011-33 certifying the results of the |
Referendum on Lease of City Power Plant Site;

o [Dxhibit No.  (JRO-4), Resolution No. 2013-09 certifying the results of the
Referendum on Sale and Disposition of Vero Beach Electric Utility; and

e ExhibitNo.  (JRO-5), the APA.

All of these exhibits are true and accurate.

THE COVB AND ITS NEGOTIATION OF THE APA WITH FPL FOR THE
SALE OF THE COVB ELECTRIC UTILITY TO FPL.

Have you read the direct testimony of the CAIRC Witnesses in this proceeding?
Yes, I read the testimony of Mr. Herb Whittal, Mr. Jay Kramer, Mr. Thomas P. White,

Mr. Jens Tripson, and Mr. Ken Daige.

Do you plan to respond to everything these witnesses say in their testimony?
No. Much of their testimony expresses their personal opinions and perceptions of the
COVB Council, FPL, and supporters of the sale of the COVB electric utility to FPL

both inside and outside the city. They, like anyone else, are entitled to their opinions.

Why are you filing rebuttal testimony in this proceeding?
I am addressing statements made by Msrs. Whittal, Kramer, and White regarding the
rights of the COVB electric utility customers within and outside the city limits. T am

also addressing statements these witnesses made about the role of the COVB electric




10

11

12

13

14

15

16

17

18

19

20

21

22

363

utility customers within the City, the COVB Council, and the COVB Ultilities
Commission in the negotiations of and ultimate decision to enter into the APA with
FPL. I want to correct the impression created by these witnesses that electric utility
customers outside the COVB limits have the exact same rights to representation on the
COVB Council as electric utility customers inside the city limits. I also want to
correct the impression created by these witnesses that the COVB electric customers
inside the City did not support the sale of the COVB electric utility to FPL or that the
COVB Council and Staff did not independently negotiate for them, misled them, or
did not allow them or the COVB Ultilities Commission access to information about the
APA or to publicly express their opinions on this important issue to the COVB.

[ am therefore filing this rebuttal testimony to provide the proper context for
the events leading up to the APA between the COVB and FPL, to the extent they are
relevant at all to the issues to be decided by the FPSC, because FPSC approval of the
petitions in this proceeding is a condition precedent to the sale of the COVB electric

utility to FPL and, as a result, critical to the COVB.

Are you providing rebuttal testimony to the direct testimony of Mr. Daige or Mr.
Tripson?

No. Since Mr. Daige only addresses the CAIRC standing to actually participate in this
proceeding, and Mr. Tripson appears to express only his personal opinion regarding

the sale, I am not providing any rebuttal testimony to their testimony.
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Do electric utility customers located outside the COVB limits have all the same
rights as electric utility customers located inside the COVB limits?

No. Both Mr. Kramer and Mr. White testify in the exact same words that customers in
the County, or customers outside the COVB limits, “are able to participate just like
City customers.” They both give the same examples of serving on committees,
speaking at public hearings, and participating in elections for City Council through
lobbying and funding of campaigns. This testimony ignores the fact that only
customers inside the COVB limits can vote for the COVB Council. It also ignores the
fact that City Council members must live in the COVB limits and, therefore, they
represent only residents of the City. These differences may not be important to Mr.
Kramer and Mr. White, but I know from my position as City Manager in dealing with
COVB electric utility customers outside the City and their representatives with the
Indian River County Board of Commissioners and the Town of Indian Rivers Shores
Council that these are important differences to many if not all the COVB electric

customers outside the City.

What about the COVB Utilities Commission, does that Commission include
COVB electric customers outside the COVB limits and therefore provide those
customers equal participation rights as Mr. Kramer and Mr. White suggest?
The COVB Utilities Commission does include members who are COVB citizens and
members who are citizens of the County and the Town of Indian Rivers Shores.
However, the COVB Utilities Commission is by the COVB municipal code an

advisory commission to the COVB Council. [ts members can advise the COVB
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Council regarding matters related to the COVB electric utility, including electric rates
and fees, but they cannot vote on such matters and they cannot vote to set or change
those rates and fees for electric service. Only members of the COVB Council can vote
on utility matters, including rates and fees to charge all electric utility customers for
their service. The members of the COVB Council are not elected by COVB electric
customers outside the City and they cannot and do not live outside the City and
therefore they serve only COVB citizens. A copy of COVB Code, Section 2-102,
Advisory Commissions, which sets out the purpose of the COVB Ultilities

Commission is attached to my rebuttal testimony as Exhibit (JRO-1).

Mr. Kramer also testifies that the COVB Council only sent a “letter of interest”
to a “few” utility companies, not an official Request for Proposal, when asked if
the COVB Council advertised to “all possible buyers.” Do you agree that the
COVB did not solicit interest from all possible buyers when contemplating selling
the COVB clectric utility?

No. 1 havé reviewed the “letters of interest” that Mr. Kramer refers to in his testimony
and what Mr. Kramer fails to mention is that these “letters of interest” were sent to the
Florida Municipal Power Agency (“FMPA”), the Orlando Utilities Commission
(“OUC™), Jacksonville Electric Authority (“JEA”), Gulf Power Company, Tampa
Electric Company (“TECO”), Progress Energy Florida, Inc. (now Duke Energy
Florida, Inc.), and FPL. That is, the COVB contacted the largest municipal electric
utilities and the power agency for Florida municipal electric utilities, and every

investor owned electric utility in the State of Florida, regarding their interest in
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purchasing the COVB electric utility. Mr. Kramer also fails to mention that the COVB
“letters of interest” was predicated on the purchasing utility providing COVB electric
customers the lowest electric utility rates in the State at the time of the purchase. Only
FPL showed any real interest in responding to the COVB’s “letter of interest.” Copies
of the “letters of interest” are attached as Composite Exhibit ~ (JRO-2) to my

rebuttal testimony.

Mr. Kramer criticizes the COVB referenda regarding the sale of the COVB
electric utility. Do you agree with his criticisms?

No. Mr. Kramer testifies that the COVB citizens who twice voted for resolutions with
respect to the sale of the COVB electric utility were uninformed or misled because, in
his opinion, the ballot questions were not “proper,” contained terms with “no real
meaning,” or, apparently, should have contained all the terms of the APA, all required
regulatory approvals, and all “future impacts.” Mr. Kramer bases his testimony solely
on his personal opinion without any support whatsoever beyond hearsay statements
made to him by unidentified, claimed “legal experts” he allegedly consulted at some

unidentified point in time.

Were the referenda regarding the sale of the COVB electric utility reviewed by
legal counsel prior to them being placed on the ballot?

Yes. Mr. Kramer fails to mention that both COVB resolutions were reviewed by the
COVB City Attorney prior to being placed on the ballot and determined to meet all

legal requirements. No one challenged the legality of either referendum before or after
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the referendum was submitted to COVB voters. Mr. Kramer nowhere in his testimony
claims that occurred. Indeed, despite his stated belief that both the first and the second
referendum were improper and misleading, and that he was told so by unidentified
“legal experts,” Mr. Kramer does not testify that he or these “legal experts” took any

action to challenge the legality or propriety of either the first or second referendum.

Can the referenda regarding the sale of the COVB electric utility include all
potential terms of the sale, all potential regulatory approvals, and all potential
impacts from the sale as Mr. Kramer seems to suggest?

No, of course not. The referenda cannot possibly include all such terms, approvals, or
impacts or they would be hundreds of pages long. The referenda were used to
determine whether the COVB citizens tfavored pursuing general aspects related to the
sale of the COVB electric utility, that is, the lease of the COVB power plant site and
the sale to FPL on general terms that had been discussed and debated at numerous
COVB Council and other public meetings. The exact terms of the lease and the sale
were left to the COVB Council with the assistance of the COVB City Attorney, City
Manager, COVB Staff, and outside counsel, as is the case for most if not all other
matters affecting COVB citizens that come before the COVB Council. That is what
the members of the COVB Council are elected by the citizens to do every day, rely on
the COVB Attorney, City Manager, COVB Staff and retained consultants to make
decisions for the benefit of COVB citizens. The referenda regarding the sale of the

COVB electric utility were discussed and voted on by the COVB Council and, as 1
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have explained, reviewed and approved by the COVB City Attorney before they were

placed on the ballot.

Does Mr. Kramer attach the referenda or explain how the COVB citizens voted
on these referenda in his testimony?

No, he does not, even though they are public records and available to the public upon
request. I have attached as Exhibit _ (JRO-3) to my rebuttal testimony Resolution
No. 2011-33 certifying the results of the Referendum on Lease of City Power Plant
Site. I have also attached as Exhibit No.  (JRO-4) to my rebuttal testimony,
Resolution No. 2013-09 certifying the results of the Referendum on Sale and
Disposition of Vero Beach Electric Utility. Approximately 66 percent of the COVB
citizens who voted did so in favor of the Referendum on Lease of City Power Plant
Site. Approximately 64 percent of the COVB citizens who voted did so in favor of the

Referendum on Sale and Disposition of Vero Beach Electric Utility.

Mr. Kramer and Mr. Whittal also seem to testify that FPL controls the COVB
Council and that FPL, not the COVB Council, “negotiated” the sale of the COVB
electric utility to FPL with no real input from the COVB citizens, the COVB
Council, or the COVB Utilities Commission. Do you agree?

That is what they seem to say, but this is the factually baseless opinions of citizens
who are unhappy with the majority vote of the COVB citizens in two referenda, and
the majority vote of COVB Council members duly elected by those same COVB

citizens, with respect to the sale of the COVB electric utility to FPL. The testimony

10
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that there “has never been any actual negotiations between FPL and” the COVB and
that the COVB Utilities Commission “were instructed not to discuss the sale of Vero
Electric to FPL” at the “last meeting” of the COVB Ultilities Commission in August
2017 are misleading or simply not true. The COVB Council twice entered into
negotiations with FPL regarding the éale of the COVB electric utility to FPL by
retaining independent outside counsel compensated by the COVB to negotiate on the
COVB’s behalf. Both outside counsel firms met with the COVB City Attorney, City
Manager, COVB Staff, and the COVB Council during the course of those negotiations
and received direction on behalf of the COVB. Both times the negotiations resulted in
sales transaction agreements and exhibits that were presented to and reviewed by the
COVB City Attorney, City Manager, COVB Staff, the COVB Ultilities Commission,
and the COVB Council.

There were actual negotiations, I know, because I participated in some of them,
and at all times during these negotiations the COVB was represented by independent"
outside counsel representing the COVB’s interests. The APA was presented to the
COVB Council, and the COVB Utilities Commission members and the COVB
Finance Commission members. Members of these Commissions and the COVB
Council were provided the opportunity to review the APA’s terms and to meet with
COVB’s outside counsel to ask questions about and discuss the negotiations and terms
of the APA prior to the COVB Council vote on the APA in October 2017. Outside
counsel was present for questions at the COVB Council meeting where the APA was
discussed and debated by the COVB Council. This was a duly noticed public meeting

where the public was provided the opportunity to comment on the sale before the
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COVB Council voted. The COVB Council then voted to approve the APA and the
sale of the COVB electric utility to FPL. The APA was executed that same day and is

attached as Exhibit (JRO-5) to my rebuttal testimony.

Do you have any closing remarks you would like to make about the allegations in
Witness Kramer’s testimony?

Yes. I sincerely hope that Mr. Kramer’s misstatement of the facts do not distract the
Commission from the obvious benefits of this carefully balanced deal. There is no
doubt the thousands of residents who receive more costly service from the COVB will
benefit greatly from the transaction. But this carefully balanced deal also will bring
tangible benefits to the COVB as well. Proceeds from the sale will allow the COVB to
pay off debt, meet pensions liabilities, and provide approximately $30 million in
unrestricted funding to meet the COVB’s needs. Transactions like this one -- that
benefit all and resolve complex and long-standing disputes -- are rare. It would be
tragic if the Commission were to allow this extraordinary deal to die for lack of

regulatory approval.

Is approval of the FPL petitions in these dockets a condition precedent to the sale
of the COVB electric utility to FPL?

Yes. Termination of the territorial agreement between the COVB electric utility and
FPL, FPSC approvat to charge COVB electric customers FPL’s existing retail electric
rates, and FPSC approval of regulatory accounting matters including treatment of any

acquisition adjustment arising from FPL’s purchase of the COVB assets as a
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regulatory asset are conditions precedent to consummation of the sale of the COVB

electric utility to FPL.

CONCLUSION.

Has the COVB determined that the sale of the COVB electric utility to FPL is in
the best interest of the citizens of the COVB and its electric utility customers?
Yes. The COVB citizens have twice voted for referenda supporting the principle of
selling the COVB electric utility to FPL, the COVB Council has held numerous public
meetings to allow its citizens and members of the public to discuss and debate this
issue, and the duly elected COVB Council has voted in favor of the sale of the COVB

electric utility to FPL under the terms of the APA.

Does this conclude your direct testimony?

Yes it does.
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1 BY MR WALLS:
2 Q M. O Connor, do you have a summary of your
3 prefiled rebuttal testinony?
4 A Yes, do I.
5 Q WI Il you please provide that to the Conm ssion
6 at this tinme?
7 A Sure will.
8 Good afternoon, Comm ssioners. M nane is Jim
9 O Connor. | amthe Cty Manager of the City of Vero
10 Beach. | have provided rebuttal testinmony in this
11 proceeding to correct some things sone W tnesses have
12 gotten in, in nmy opinion, wong.
13 First, the Gty Uility Conmssion is an
14 advi sory board to the Gty Council. It has no vote on
15 any matter before the council.
16 Menbers of the Uility Conmm ssion who |ive
17 outside the Gty cannot run for City Council. They have
18 no vote on the utility rate or service matters. Being a
19 menber of the UWility Comm ssion is not the sanme as
20 being a nenber of the Gty Council.
21 As a City Manager, | can tell you the |ack of
22 representations on the Gty Council is an inportant
23 to -- it inportant to the Cty's utility custoners who
24 | ive outside the City.
25 Second, the City has held two referenda on the
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1 sale of the City electric utility. No, these referenda
2 did not include every termor condition of the sale.
3 That would be inpossible. There is -- that would be
4 | npossi bl e, but they were about the basic principles
5 behind the sale; and both tinmes, they were favored by a

6 majority of the Gty citizens.

7 Third, the agreenent for the sale of the
8 utility was negotiated. | know because | participated
9 I n nost of those negotiations. A public hearing was

10 held on the sale of the agreenent before the Gty signed
11 it. An opportunity was provided before the hearing to
12 menbers of the Advisory Conm ssion and the City Counci
13 to review the agreenent and ask staff and our |egal team
14  questions. The Cty Council voted in favor of the sale
15 after the public hearing.

16 The City wants to sell the electric utility to
17 FP&L, and it needs your help to do it. Your decisions
18 in favor of FPL petition and our joint petition in this
19 proceedi ng are conditions precedent to the sal e under

20  our agreenent.

21 On behalf of the Gty, | ask you to help us

22 and approve these petitions.

23 Thank you very nuch.

24 MR, WALLS: W tender M. O Connor for cross.

25 CHAI RMVAN GRAHAM  Thank you.
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1 M. O Connor, welcone to our chanbers.
2 THE W TNESS: Thank you.
3 CHAl RVAN GRAHAM  Ms. Larki n.
4 M5. LARKIN: Thank you.
5 EXAM NATI ON
6 BY M5. LARKI N
7 Q Good afternoon, M. O Connor.
8 A Good afternoon.
9 Q Let ne start with actually your position,
10 which is a difficult one being Gty Manager, we all
11 know.
12 Are you a decision-nmaker, or is the
13 | egi sl ative body the deci sion-nmaker?
14 A W are a policy positions, the Gty Council is
15 the decision-maker. For decisions on howto carry out
16 those policies would be under the Gty Manager
17 adm ni strati on.
18 Q Correct. Yes. Thank you.
19 On page six, line three of your rebuttal
20 testinony, and I think in your sunmary you nention that
21 all custoners are not equal since they can't vote. Now,
22 does the Council ever raise rates?
23 A Does the Council raise utility rates?
24 Q The Gty Council, uh-huh.
25 A Yes, nmm'am they do.
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1 Q Ckay. And can the voters stop themif they
2 want to?
3 A No, nma'am they cannot. The voters, by
4 unel ecting them they obviously will change the rates.
5 Q But if they el ect sonebody, they are just
6 relying on themto nmake those decisions, correct?
7 A Yes, nma'am W are a republic, but they sane
8 time, they do have recourse. And on our particular
9 case, it's on an annual basis.
10 Q To your know edge -- now, you started in 2011,
11 correct?
12 A Yes, ma' am
13 Q Yeah. Do voters ever want to have higher
14 rates?
15 A | have not talked to a voter yet that would
16 | i ke to have higher rates. No, ma' am
17 Q | haven't either.
18 Now, you stated too, and again in your
19 summary, but on page six, line nine, you tal k about how
20 the Gty Council nenbers, they have to live in the Gty,
21 and so they only represent the City residents.
22 Can you tell nme why you made that statenent?
23 Do you think they don't?
24 A The reason | nmade the statenent is because the
25 City Council nmenbers are elected by the people within
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1 the corporate limts of the City, and so therefore,
2 represent those people directly.
3 It's the typical, you know, what is the power

4 of the vote? If | a power to vote, then | have power in

5 ny hands. |If | don't have the power to vote, then

6 obvi ously that reduces ny effectiveness, | would think.
7 Q So you nean sort of officially represent? You
8 don't --

9 A Oficially represent within the corporate

10 limts. Yes, ma' am

11 Q So you are not saying that they don't care

12 about the outside custoners?

13 A No. | think all elected officials care about
14 an awful | ot of people. It's just the nature of the

15  Dbusiness that they are in.

16 Q Do you think they listen to the outside

17 custoners?

18 A Yes, ma'am | think they listen to all

19  custoners.

20 Q As | say, you cane to Vero in 2011. It was
21  just after this controversy began, so | amnot sure you
22 have information on this or not. But the citizens that
23 went to FPL to ask about a sale, that started in around
24 2009; is that about right?

25 A Let nme give you the history I found since |
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1 have sort of been in this quagmre ever since | have
2 been at Vero Beach. It actually dates back to, |ike,
3 2000 -- or 1954, where the Conmm ssion had a whol e group,
4 and a citizens advisory group went to the City Counci

5 and said, you ought to sell the electric utility to

6 FP&L - -

7 Q Can | interrupt? | amreally sorry.

8 A Ckay. | was sort of giving you nmy history on
9 It

10 Q Yeah. Well, and that's, you know, history

11 that we can read --
12 A Ri ght .
13 Q -- but I amjust tal ki ng about your personal

14 contact with this.

15 CHAl RMVAN GRAHAM  Ms. Larkin, | don't nmean to
16 cut you off. | want to make sure -- there were

17 sone things that you wanted to nake sure that we
18 entered into the record. You are tal king about

19 m nutes for neetings and things on that |ine.

20 MS. LARKIN: Right.

21 CHAI RMVAN GRAHAM I f Mary Anne can explain to
22 you what you need to do as we are going through

23 this, to make sure that gets entered into the

24 record -- | don't want you to m ss the opportunity
25 and later on try to get sonething into the record.
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So if she can tell you what it is to hit the -- to
cone close to hitting the need.

MS. LARKIN: Right.

CHAl RVAN GRAHAM  Mary Anne.

M5. HELTON:. M. Chairman, it's ny
understanding, and y'all correct ne if |I'm wong,
that all of these have been authenticated. So we
all agree that these are actually mnutes of the
Cty of Vero Beach, | guess Gty Council or --

M5. LARKIN: Utilities Conm ssion.

M5. HELTON: Joint Uilities Finance
Comm ssion, so we are all in agreenent to that. So
| believe that the objection is that these --
whet her these are rel evant.

So | believe, to show whether they are
relevant, you will need to ask questions of each
set of exhibits -- or each set of m nutes, rather.
And | amassumng this is the only witness that you
will be able to do that wth, because I think he is
the only other witness left that m ght have any
i nformati on about these neetings.

MS. LARKIN: Correct.

M5. HELTON: And then once you can show t hat
each set is relevant, then we can address whet her

they should be -- whether the Chairman agrees that
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1 they are relevant and can be admtted into the

2 pr oceedi ng.

3 MS. LARKIN: Right.

4 CHAl RVAN GRAHAM | didn't nean to cut you

5 of f.

6 M5. LARKIN: That's all right.

7 CHAl RVAN GRAHAM | didn't nean to cut you

8 off, but | have been in this situation before when
9 t he opportunity has passed and there is really no
10 goi ng back, so | just want to nake sure you are
11 fully aware of your obligation if you wanted to
12 nove this stuff.

13 M5. LARKIN: Thank you. Yeah, | wll have a
14 list and I wll try to keep to it.

15 CHAl RVAN GRAHAM  Sure.

16 BY M5. LARKI N

17 Q Yes, | was addressing just this current

18 controversy, and so | wasn't sure how nuch of your

19 I nformati on regardi ng who has been represented and who
20 has been cared about fromthe outside custoners was

21 basically fromyour current 2011 forward, you have been

22 involved in this while this controversy has been going

23 on?

24 A Yes, ma'am | have.

25 Q Ckay. You haven't been in office, or in your
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1 situation when there hasn't been any controversy?

2 A That is correct.

3 Q Ckay. On page six, line 20, you tal k about
4 the Uility Comm ssion and how it includes the County
5 and the Shores nenbers. | know you state it's only

6 advisory, but let me go to the Utilities Conmm ssion

7 neeti ngs on August 9, 2016 -- does the w tness have --

8 A No, ma'am | don't.

9 Q | can read portions of it for you.

10 CHAl RMAN GRAHAM | wi Il nake sure staff gets
11 that to you.

12 M5. LARKIN:  Thanks.

13 CHAI RMAN GRAHAM  Now, do the attorneys all

14 have that as well? |Is that a yes? W need to nake
15 sure that counsels on both sides also have that in
16 front of them

17 MR. WALLS: The only one | have as a handout
18 Is actually the May 2, 2017, Cty Council m nutes.
19 CHAI RMAN GRAHAM  There is about seven or

20 ei ght of these things in front of us. Let's nake
21 sure that --

22 M5. LARKIN: Should be eight, right.

23 CHAI RMAN GRAHAM  -- specifically the attorney
24 for Gty of Vero Beach has got that in front of

25 t hem
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1 While we are doing that, let's go ahead and
2 nunber this as Exhibit 63.
3 (Wher eupon, Exhibit No. 63 was marked for
4 I dentification.)
5 CHAI RMAN GRAHAM  And the short title wll be
6 Cty of Vero Beach neeting m nutes of August 9th --
7 Utility Conm ssion neeting m nutes.
8 M. Walls, |let ne know when you have that.
9 MR WALLS: | have it now. Thank you.
10 CHAI RMAN GRAHAM  Okay. Ms. Larkin, you can
11 conti nue.
12 MS5. LARKIN. Good.
13 BY M5. LARKI N
14 Q Can you see at the top the nanes of the
15 menber s?
16 A Yes, ma'am This is the August 9th, 2016, at
17 9:00 a.m
18 Q Ri ght .
19 A Ri ght .
20 Q And you are aware of who |ives where, so | am
21 just entering this in as, you know, M. Auwaerter, he is
22 a representative of?
23 A I ndian River Shores is where his residence is,
24 I s ny under st andi ng.
25 Q Yes. And Steven Lapointe?
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1 A | amnot sure. He may be Indian River Shores.
2 | am not positive.

3 Q How about J. Rock Tonkel ?

4 A He is in the unincorporated areas.

5 Q O the county?

6 A County.

7 Q kay. So at least three in this particular

9 A Yes, ma' am
10 Q And then we go to July 16th -- yeah, | think

11 that's it. Good. kay.

12 And are those nenbers still on the Comm ssion?
13 A No, ma'am Sone of those have changed.
14 Q kay. And can you tell nme who's now in the

15 Conmmi ssi on?

16 A No, ma'am | don't have that list with ne

17 ri ght now.

18 Q Do you have the Decenber 6th -- oh, no, that's

19 2016, sorry.

20 Anyway -- August 9, 2016 -- let's see --

21 CHAI RMVAN GRAHAM  Ms. Larkin, we need to nove

22 al ong, pl ease.

23 M5. LARKIN: Yeah, sorry. | thought | had a

24 page nunber on that one, but |I don't. Anyway, that

25 will -- two for August 9.
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1 BY M5. LARKI N
2 Q Now, you state, on page six, line 20, that the
3 Uility Commssion is only advisory. Has it been your
4 experience that the City Council normally ignores the
5 advice of the Uility Comm ssion?
6 A | can't say ignore, but at tines they do take
7 opposi tion and nmake a difference.
8 Q So does the Council -- | nmean, sorry, does the
9 Conmmi ssi on al so take advice from outside custoners, the
10 Comm ssion, the Uilities Comm ssion?
11 A The Utility Conm ssion are always held in
12 public neetings and the public is invited to address,
13 yes. And we have had public address the Utility
14 Conmmi ssi on.
15 Q Okay. Are you aware -- | knowthis is in
16 testinony that was already entered, Herb Wittal's
17 testinony, he is a nenber of the Uilities Conm ssion --
18 or was. | amnot sure it's still the case.
19 H s testinony was that, in his tine, he has
20 had maybe two -- and that's over about 10, 12 years --
21 maybe two nenbers of the public show up for all of his
22 conm ssi on neetings --
23 MR. MAY: M. Chairman, could we have her
24 refer back to the testinony that she's talking
25 about right now? | amconfused as to is she now
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24 BY M5. LARKIN:

25

tal king about M. Wiittal's?

CHAl RVAN GRAHAM M. May, you need to work
all of this through M. Walls. | apologize. |If
you want a second to talk to him that's fine. |
was going to give you a couple of mnutes to talk
to him

MR, WALLS: | share M. -- | share the IRS
counsel's concerns here, that she's referring the
W tness the testinony and he doesn't have it in
front of him And in fairness, he should have the
testinony in front of himif she wants himto
comment on sonebody el se's testinony.

CHAl RVAN GRAHAM Do you have copi es of that
testinony for the witness and the attorneys and for
us to follow as you are asking these questions?

M5. LARKIN: Ch, | amsorry. | thought it was
part of the record. Not copies, no. That's 22
copi es, | guess.

CHAl RVAN GRAHAM  You can ask the question.

If he does not recall, or does not know, then
that's a fair response to answer that question.

M5. LARKIN. Exactly. Yeah.

CHAl RVAN GRAHAM  Ckay.

Q | amnot trying to make you responsible for
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1 M. Wittall's statenments. | amjust giving you
2 background on what has already been entered into the
3 record. And | didn't know if you were aware of any --
4 how many -- | forgot -- | lost ny train -- how nany
5 custoners, outside custoners or inside custoners, have
6 cone to the Utility Conm ssion neetings prior to this
7 controversy to discuss rates?
8 A No, ma'am | don't have any nunber in m nd.
9 There have been people, but |I have no nunbers.
10 Q Ckay. So not hing before 2011, you woul dn't
11 have t hose nunbers?
12 A No, ma'am unless |I went back in the records,
13 as you have done.
14 Q Ckay. Let's see, and as | stated earlier, you
15 are not the decision-maker. Can you speak to the views
16 of the Council nenbers for whom you work?
17 A Can | speak to the views of the individuals?
18 Q Yes, their intent. Their goals.
19 A | would not attenpt to address any el ected
20 official and what their intents are, or what their views
21 are. As a collective body, I can tell what you they
22 have done at that point.
23 Q Yeah, that we know.
24 On page seven, line 16, you reference the
25 | etters of interest that were sent out to various
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1 conpanies, | think -- were they attached to your
2 rebuttal testinony?
3 A | think they are exhibits that | have on
4 the -- that | have presented. Yes, ma'am And | don't
5 know if it was in ny rebuttal, but | did provide that
6 list and al so information on the responses.
7 Q Right. Are you famliar with a request for
8 proposal, a normal request for proposal for contracts
9 and such?
10 A Yes, ma' am
11 Q | am sure you have done plenty those?
12 A W have done plenty of those.
13 Q Ri ght. Have you ever seen them done by via a
14 one-page letter of interest?
15 A Yes, ma'am | have. W have done sone of
16 those type of projects, the request for proposals that
17 may not require by |law that you have to do a fornal
18 request. It may be services being provided, or other
19 types of activities the Cty would have.
20 We usual ly do a request for proposals, or
21 there could be a request for interest in -- for exanple,
22 we have had a couple of requests for the interest to see
23  what conpani es, what people may be interested in
24 provi ding those services. That gives us a little
25 background as to what we are delving into. And that
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1 would be one page in nany cases.

2 Q So woul d that be used in a situation normally
3 like this, that is exceedingly conplicated?
4 A Vell, | think it would be in the fact that you

5 want to identify who would be interested in getting into
6 this type of situation. You know, | amnot sure that,

7 for exanple, a conpany out of the northeast woul d be

8 interested in trying to purchase the City of Vero Beach

9 utility and get involved in the quagmre that we

10 typically get ourselves involved in. And so you have to
11 have the letter of interest -- are you interested? This
12 I's sonmething we may contenplate. And a request for

13 formal proposals may go out at a |later date that would

14 have nore of the specifics init.

15 Q Ckay. So when you are sending out an RFP --
16 well, it's not an RFP. \When you are sending out a

17 | etter of interest that doesn't have a lot of detail in
18 It, would you expect that the people receiving them

19 woul d understand the nature of the purchase, or the

20 nature of what they are being asked to purchase?

21 A By the title show ng your interest, we would
22 not antici pate soneone out of the blue to sit at their
23 desk and send us a response back. W typically get a
24 call, hey, what is this? Gve ne nore details. And

25 they will talk to the individuals involved. Sonetines
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1 it's nyself. Sonetinmes it would be our financial

2 director. My be our electric director --

3 Q And did you -- | amsorry.

4 A -- but through a request for interest, we

5 would anticipate themto show sonme interest outside of

6 just trying to respond to a one-page.

7 Q Did you get any interest, any calls, any

8 I nformal requests, as you say?

9 A | did not personally, but it was ny

10 understanding there were two of the utilities that did
11 call and ask for information, and then we got the fornal
12 fromFlorida Power & Light. But there were

13 conversations, as | understand, with Olando Utilities,
14 they had conversations with them and | believe naybe --
15 It mght have been Tanpa Electric as well.

16 Q But you weren't part of those?

17 A No, ma'am | was not.

18 Q So we won't know exactly how far they went, or
19 how det ai | ed?

20 A No, | do not.

21 Q | s there sonebody that would know, or who they
22 spoke to?

23 A | wouldn't dare guess that. And in sone of

24  those cases, those proposals probably tal ked to people
25 who are no longer with the Gty organi zation. For
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1 exanpl e, when those proposals, or those letter of
2 I nterest went out, | believe we had a different utility
3 director than we do now, and | believe we m ght have had

4 a different finance director than we do now.

5 Q This is before G ndy Lawson?

6 A Yes, | believe it was.

7 Q Ckay.

8 A And | don't have the date of when that letter

9 went out, but she was back in 2011 as well.

10 Q Ri ght, okay.

11 | want to direct you to the August 16, 2016,
12 Uility Comm ssion neeting. And on the second page,

13 Ms. Pam Roush is speaking. | amsorry, these don't have
14 lines, soit's alittle harder to put this specifically,

15  but about hal fway down.

16 A Hal f way down - -

17 Q Yeah.

18 A -- or the last paragraph on that page, on
19 page --

20 Q No, the first paragraph on page twd. And

21 ri ght hal fway through that paragraph, she said that M.
22 Forrest would be presenting their final offer to the
23 City. Do you see where that is?

24 A The proposal that says Sam Forrest,

25 Vice-President of Energy, Marketing and Trading, this
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1 woul d be --

2 Q No, down a little farther.

3 A Alittle farther.

4 Q | amsorry. This is difficult, isn't it?
5 It starts with -- the line starts with the

6 word does, period. And then she said, M. Forrest would
7 be presenting their final offer to the Gty.

8 A Ckay.

9 Q Ckay. In this particular neeting,

10  August 16th, 2016, attorney Schef Wight, who is at the
11 time the attorney, you are to be discussing the proposal
12 made by Florida Power & Light for the purchase of Indian
13 Ri ver Shores. This was just Indian River Shores at that
14 tinme. So we had a letter of intent, is that correct?

15 A That is correct.

16 Q And M. Forrest speaks, and let's see now,

17 this is at the bottom about six lines up fromthe

18 bottom He said that they reviewed the Indian R ver

19 Shores anal ysis as perfornmed by the Gty's consultants,
20 and he believes that they nade two reasonabl e changes to
21 the nodel to show that the custoners woul d be kept

22 whole. Do you see that?

23 A | do.

24 Q Ckay. And on page -- let's see. | amsorry,

25 experts, experts.
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1 Ckay, | amsorry, on page siXx, one, two,

2 three, the fourth paragraph down, we have M. Auwaerter,
3 who is the -- at the tine he was Vice-President of the
4 Utilities Comm ssion, and he is also fromlndian River
5 Shores, as we've pointed out. And he explains that they
6 are |ooking at the notices, and they believe that --

7 let's see, they are getting the noney back. And he

8 concl uded by saying that the $30 million offer from FPL

9 Is awn-win situation, and so Council -- Vice-Mayor of

10 I ndian Ri ver Shores, okay --

11 MR, WALLS: Is there a question any tine soon?
12 CHAl RVAN GRAHAM  You t ook the words right out
13 of ny nout h.

14 s there a question soon?

15 M5. LARKIN: There will be. Yes.

16 CHAl RMAN GRAHAM  Ckay.

17 M5. LARKIN: | amsorry. | didn't realize you
18 were in a hurry.

19 BY M5. LARKIN:

20 Q Here we go. Ch, | can't find it. Al right.
21  Wwell, nmaybe not quite now.

22 | wll go to the end of that, it was on page
23 five, and then to page six for M. Auwaerter -- oh, here

24 we go. Page seven, M. Brian Barefoot interjected his

25 opinion. M. Toby H I, R chard Glnore -- in other
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1 words, there were a lot of County players in that
2 neeting, correct?
3 A Yes. There is always a |lot of, either County,

4 I ndi an River Shores and City of Vero Beach.

5 Q And during that neeting, which you attended --
6 A Correct.
7 Q -- did you feel that the County and Shores

8 peopl e were being |istened, were they being considered?
9 A Yes, | do. And especially since the
10 Chairman -- or the Vice-Chairman was from | ndi an River

11 Shores, | do.

12 Q Ri ght. Thank you.

13 CHAI RMAN GRAHAM  Before you nove on, we are
14 going to give that an Exhibit No. 64.

15 M5. LARKIN: That's what | just was going to
16 ask. Thanks. 64.

17 CHAI RMAN GRAHAM  Short title will be Gty of
18 Ver o Beach m nutes, August 16th, 2016.

19 (Wher eupon, Exhibit No. 64 was marked for

20 I dentification.)

21 M5. LARKIN:. And then to Decenber 6th, if you

22 are ready, to the Decenber 6th neeting in 2016.

23 This was a Gty of Vero Beach regul ar neeting.

24 CHAl RMVAN GRAHAM  We will give that Exhibit

25 No. 65.
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1 (Wher eupon, Exhibit No. 65 was marked for
2 I dentification.)

3 BY M5. LARKI N

4 Q And this is where the Gty Council was

5 di scussing the partial sale, and they tal k about the

6 |l etter of intent, and you recall this?
7 A | don't recall this specific neeting, but | do
8 recall the letter of intent. | do recall the partia

9 sale, and a lot of the discussions that went around

10 about the partial sale.

11 Q Ckay. On page seven, in the fourth paragraph,
12 M. Wnger tal ks about doing due diligence on the issues
13 having to do with the partial sale, a nunber of them |
14  won't go through themall. And he asked that it be made
15 a nmutual due diligence in the letter of intent, stating

16 that they never did due diligence with FMPA, and he was

17  worried about the due diligence. Do you recall that?

18 A | recall M. Wnger having concerns about the
19 partial sale. It was an issue with him

20 Q Do you know if a due diligence was ever done?
21 A No, ma'am | don't think there was any formal

22 due diligence.
23 VWhat we tried do is analyze internally,
24  through the finance departnent, what that would really

25 mean. Personally, as the City Manager, and | believe
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1 the finance director, at the sanme tine in our
2 discussions with the electric utility director felt very
3 confortable with the $30 million, based on our
4 I nf ormati on.
5 Q Ckay. Do you know if Cindy Lawson did an
6 analysis at that tine? D d she have the nunbers?
7 A She had the nunbers, obviously was involved in
8 sone of the conversation. D d she do a formal anal ysis?
9 | do not know that.
10 Q Okay. Thank you.
11 On page nine, and this is one, two, three,
12 four, five, six, seven, Mayor Mdss was -- Mayor Mss was
13 Mayor at the tine of this neeting. She asked you about
14 sone concerns. And your response was that you had net
15 wth Sam Forrest, and as well as M. Brian, and that you
16 were basically relying on FPL's information, when we are
17 tal ki ng about a reasonabl e separation interaction costs.
18 Was there anything tells other than FPL's nunbers t hat
19 that you were tal king about?
20 A Wll, we, again, took a |ot of that
21 information, and | would rely on the electric utility
22 director as well as the financial director to review
23 that information and give ne what they thought if there
24  was any real negative, and we did not find anything that
25 was.
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1 Q Were they able to review that?

2 A Any information that | had that they had to
3 revi ew.

4 Q Ckay. So your electric utility director did
5 revi ew t hese things?

6 A Yes, ma'am |If | had it, the electric utility
7 director had it.

8 Q Well, he may have had it. D d he reviewit?
9 Analyze the nunbers?

10 A | would rely on himfor his comments on it.
11 Yes, nmm' am

12 Q kay. We don't have them all righty.

13 A And this was a different electric utility

14 director than we have today.

15 Q Ch.  When did that change?

16 A | am not positive, but probably about a

17  year-and-a-hal f ago.

18 Q Yeah, so 2017 sonetinme?
19 A Probably sonetinme in 2017.
20 Q Ckay. At the very bottom of the page, you

21 say -- the very |ast paragraph, you say that they woul d
22 need to have an attorney review the docunent, but the
23 |l etter of intent has as many outs as there are -- wth
24 as many outs as there are, it's not a big issue.

25 So had you not had an attorney review this at
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1 this tinme?

2 A Again, | would have to rely on nenory, but the
3 Cty Attorney would receive any of those docunents, and
4 | would presune that the City Attorney woul d have

5 revi ewed t hem

6 Q VWll, this |looks |ike you are |ooking to the

7 future. You said that you would need to have the

8 attorney review the docunent.

9 A Yes.
10 Q So it looks like he hadn't at that point?
11 A Well, again, if we have the docunents, it

12 would go through our | egal departnent. And then the

13 | egal departnent, if we go forward, would al so have that
14 review by any -- and al so by any external attorney that
15 we may enploy for the --

16 Q kay. It just looked to ne like it hadn't

17 been done at that point.

18 And let's see, on page 10, the one, two,

19 three, four, five, sixth paragraph down, M. Wnger is
20 speaki ng, and he said that never in the history of the
21 city had they not allowed tinme for their comm ssions to
22 | ook at matters for the public to understand and go over
23 them stating that the comm ssions have not | ooked at

24  these contracts or the letter of intent.

25 Can you say why that happened?
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1 A No, ma'am | cannot.

2 Q Ckay. That wasn't your decision?

3 A Well, again, it's a collective decision. |
4 can't --

5 Q Your deci sion?

6 A | nean, | do take a lot of stuff to the both

7 Fi nance and the Utility Conmm ssion at ny discretion that
8 Il wll take and place it on their agenda, assum ng that
9 t he Chairman of those respective conm ssions wll allow

10 that to occur.

11 Q Ri ght .
12 A But we do that on a pretty regul ar basis.
13 Q It's so the chairs are in charges of the

14  agenda, right?

15 A Right. The chair and the Comm ssion itself,
16 they have their own protocol.

17 Q You see at the bottom of the page, Mayor Moss,
18 Mayor at the tine, said that the Utilities Conmm ssion
19 did discuss the partial sale. And she said the Finance

20 Comm ssion is free to discuss it, and she hopes they

21 will.

22 Do you know i f that ever occurred?

23 MR, WALLS: Can | object at this point? |

24 have | et her go on for, like, 10 m nutes talking

25 about two-m nute neetings that deal wth the
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1 partial sale that we are not here on. So | don't

2 understand the rel evance of this line of

3 guesti oni ng, because all of these questions are

4 directed to a tine period when they were di scussing

5 the partial sale, and we are here on an agreenent

6 that was signed a year later, which was for the

7 full sale.

8 CHAl RVAN GRAHAM  Ms. Larki n.

9 M5. LARKIN: And | amtal king about two things
10 here. One is the nature of the negotiation and our
11 statenent that the comm ssions, for these past
12 coupl e of years, haven't been involved in giving
13 expert support for the previous one, which this
14 partial sale ends up being parts of this sale that
15 we are tal king about now, this contract. And so it
16 is aligned with how the entire thing has been
17 handl ed.

18 The partial sale ended up in the entire

19 contract. And because that is a rather major

20 portion of the contract, | am going through the

21 initial involvenent of the County and Shores about

22 how t hey were included in the discussion, but also

23 what ki nd of due diligence was done for that

24 portion of the contract.

25 CHAl RMAN GRAHAM | will let you continue.
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1 M5. LARKIN: Thank you. | wll try to be
2 bri ef.

3 BY M5. LARKI N

4 Q So where was |7?

5 Ckay. M. Peter Gorey was at this neeting.
6 You wll see on page 11, one, two, three, four, five,
7 si x, the seventh paragraph down, he was, and | think
8 still, is the Chair of the Finance Conm ssion?

9 A No, ma'am He is no |longer chair of the

10 Fi nanci al Conm ssi on.

11 Q He is no longer Chair. He was at the tinme?
12 A Correct.
13 Q And he had sone questions about understandi ng

14 the significant anmpbunt of m sinformation given to the
15 public, and he said that the Finance Conm ssion has

16 never | ooked at this deal.

17 Wul d you confirm is that your understandi ng,

18 at that point, M. Gorey was correct?

19 A No, ma'am | do not agree. | think M. Corey,
20  on many occasions -- and this is ny view of where he
21 I's -- he makes his personal opinions, and | am not sure

22 that docunentation of that msinformation is really
23  accurate.
24 Q | amsorry, yes. | kind of tied that to the

25 m sinformation. Let nme put it to you this way, this
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1 wll be nore sinple.
2 He says the Finance Conm ssion has not yet
3 | ooked at the partial deal, the intent and such at that

4 point. Do you know if that is correct?

5 A No, ma'am | don't know if that was correct.
6 Q Ckay. N ne pages, that's it for that.

7 Ckay. Let ne talk to you about the referenda
8 that have occurred. | know you are not a |egal expert

9 either, but do you know what is legally sufficient in a
10 ref erendunf

11 A No, maiam | wll rely on the Gty Attorney.
12 So he has to cone up with the title and then what is

13 encased. It's ny understanding under State |aw, there
14 are strict provisions as to what can be in the titled,
15 the nunber of words, et cetera.

16 Q Ri ght. And since nobody chall enged the

17 |l egality of this, which takes a bit of doing, you found
18 that it was, that particular referenda, at |east the

19 first one on the leasing of the land, that it was

20 suitable?

21 A Yes, ma' am

22 Q Is the only way to challenge that via

23 basically bringing suit to challenge the wording of

24 t hat ?
25 A | guess you could conme to a City Counci
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1 neeting and vote your opinion there. W had no one do

2 t hat .
3 Q Are you sure there was no one there?
4 A | don't recall soneone doing that. That's

5 much nore accurate.

6 Q There -- well, fromthe record of sone of

7 t hese neetings, as a matter of fact -- 12/16, okay --

8 |l et me just nmake note in the record, | don't want to go
9 t hrough page by page of all of these neetings. It would

10 take a lot of time. But several of these neetings

11 I ncl ude di scussion of what outside voters, inside voters
12 t hought about the referendum

13 A Oh, | amsure there were. And | amsure there

14  was discussion as to the description of the title.

15 Q Ri ght .

16 A But there was -- there was not a protest that
17 | am aware of.

18 Q No.

19 A The key was is that the City Attorney came up

20 with what the title of the referenda would be, and then
21 City Council nenbers, as their right to do -- well, they
22 take out the as, or the is, or was, or whatever it is,
23 and we change those things around. So we do go through
24  that type of discussion.

25 Again, the Gty Attorney is very clear as to
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1 the nunber of words that are in that title, and it has
2 to be descriptive of what has taken pl ace.

3 Q Right. And in your testinony, you stated it
4 would be inpossible to put all the terns of the deal,

5 and you are quite correct. You can't put the entire

6 contract in the vote. But is it possible to put into

7 the vote sonething nore specific than we are just doing

8 a sal e?

9 A | guess you -- the answer to the question is,
10 I s anybody can cone up with whatever they want to put in
11 there, but we -- you know, we tried to nake it as

12 descriptive as possible.

13 There was nmany, nmany, many hours of discussion
14 over this entire sale throughout the process, including
15 the Finance Conm ssion, the Uility Comm ssion and the
16 City Council. So if soneone wanted to be invol ved and
17 wanted the information, and all of these had extensive
18 press coverage, and so you had article after article as
19 to what was taking place.

20 Q Well, you mght agree with nme that sonetines
21 t he newspapers aren't as reliable, so as far as finding
22 the actual facts behind the referendum would they have
23 to cone in and read the background?

24 A Either read the background or call. And they

25 could call and get information. W have a website you
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1 can go on. You don't even have to cone in, and you can
2 find the m nutes and the description of what took place.
3 Q Right. But | nean, to ask questions?
4 A Yes, you could cone in -- the answer to the
5 question is yes. You could send an enmail and ask
6 questions. W try to be very responsive to that. You
7 can go to a Uility Comm ssion, Finance Comm ssion or
8 City Council, or you could cone in and ask either the
9 financial director, nyself, the city clerk
10 I nformation -- about information.
11 Q So do you know what people, when they saw this
12 referenda -- actually, let's talk about the first one,
13 the sale of the -- the lease of the land, which didn't
14 becone pertinent, how many people called in to ask about
15 a background on that?
16 A | have no idea how many people, but | had
17 several folks that did call ny office, and that sparked
18 the interest of what is it that you are doing here.
19 Q Ckay. So several ?
20 A Several .
21 Q Five to 107
22 A Maybe 10 to 15.
23 Q Ckay. Let's see, in the 2013 referendum
24 which was actually about the sale, there were a | ot of
25 mai l ers and a ot of ads in the newspapers about what
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1 does this vote nean. And basically nost of themsaid
2 just vote on the deal. And as you will recall, it says,

3 wthterns that are reasonably related to a contract.

4 It wasn't a specific contract.
5 Was there a contract at that tine that people
6 could go into the Gty Council and look at -- or into

7 the Gty building?

8 MR, WALLS: I'mgoing to object to the form of
9 the question. There was |like a five-mnute

10 statenent prior to asking the question. So if we
11 could just nove to the question and stri ke what was
12 before that.

13 M5. LARKIN:  Well, | thought the foundation

14 was i nportant since we don't have necessarily

15 everything in front of M. O Connor.

16 MR WALLS: Well, it does require a fact

17 Wi tness to provide that foundation.

18 M5. LARKIN. Well, what's a fact --

19 CHAI RMAN GRAHAM  Let's ask the question and
20 see if you have to go back for the foundation.

21 MS. LARKIN: Okay.

22 BY MS. LARKIN:
23 Q Was there a contract, a piece of paper at City
24 Hal | that people could go to at the 2013 referendum and

25 read it, and find out what the actual terns were at that
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1 tinme, at the tinme of the referendun?

2 A | do not know that as a fact. The presunption
3 Is, is either we had the contract or we had a draft. |
4 nmean, before we would put it out to referendum | would
5 presune that we would have a docunent that you are

6 talking about. [It's not sonething you just dream up and
7 put out a referendum and say we want to sell the

8 electric utility system

9 Q Well, yeah. And that's sort of the point. In
10 M. Kraner's testinony, he pointed out that there wasn't
11 a docunent.

12 A And | don't recall.

13 Q kay. So if there wasn't a docunent to rely
14 on, would they have had to call you, or sonebody, to ask
15 what the details of that contract were?

16 A Yes, ma' am

17 Q Ckay. So the referendumitself didn't have

18 the price, the details, how nuch the rates would | ower,
19 any of the basic things?

20 A No. What we were trying do is find out if the
21 citizens wthin the corporate limts of the Cty of Vero
22 Beach endorsed a sale of the electric utility. And as |
23 recall, there were in excess of excess of 60 percent of
24  the people who voted yes to that question.

25 Q Wt hout know ng what the details were?
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1 A Do you want to sell the electric utility?

2 Yes, ma'am in excess of 60 percent of the people said

3 yes.

4 Q Yep. Let's see, on page nine --

5 A We are still on Decenber 6th?

6 Q | amsorry, | amswtching back to your

7  testinony.

8 A Ch, okay.

9 Q We did enter six, didn't we? August 6th,

10 yeah, 65. Keep track of ne.

11 On page nine, line 10 of your testinony, you
12 state that M. Kranmer is asking for all the terns, al

13 the approvals and all the inpacts to be included in the
14 referendum Can you point out to nme where Mayor Kramer
15 said that in his direct testinony?

16 A Ckay. M ne was responding to a question that
17 says: Can a referenda regarding the sale of the Cty of
18 Vero Beach electric utility include all potential terns
19 of the sale, all potential regulatory approvals and al
20 potential inpacts fromthe sale, as M. Kraner seens to
21 suggest. He didn't say it was a suggestion. That's the
22 way | interpreted it, and the answer to that question

23 was no.

24 Q So this was just an opinion of what M. Kraner
25 was saying. You didn't find anywhere where M. Kraner
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1 was actually saying that?
2 A No. It appeared to be suggested, in ny
3 opi ni on.
4 Q Ckay. Sane page, line 14, you are talking
5 about voting in general terns -- voting on general terns
6 were discussed at nunerous council and other public
7 neetings. So if a person didn't attend any of those
8 neeti ngs, and sadly, as we know, nmany of the public do
9 not even watch those neetings as scintillating as they
10 are, would they have a place to get that information?
11 A Yes, ma'am They could call Cty Hall.
12 Again, any docunents, any information that we would
13 have, call the City Cerk's Ofice, call ne, they could
14 all the finance director, they could call the electric
15 utility director or call the Cty Attorney's office.
16 Q So individually they would all have to confer
17 wth you or sone part of staff?
18 A Yes, ma'am they could nake the calls.
19 Q About the details of a very conplex contract?
20 A The City Attorney or the contract attorney
21  that we would have at that tine is who we woul d
22 reconmend.
23 And we did open it up even for our attorneys
24  that were under contract that the public could call and
25 ask questi ons.
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1 Q So if the public didn't do that, they m ght

2 not have been infornmed about what the details were,

3 especially since there wasn't a contract to refer to?
4 A I f they asked no questions, they would have no
5 answers. That's correct.

6 Q And so the public nmay not have been i nforned
7 on that referendum then, if they didn't ask?

8 A If they asked no questions, they would not

9 have the information.

10 Q Ckay. And | believe you attached, as an

11  exhibit, the referenda |anguage, right, on your --

12 A | do have -- the answer to the question is it

13 may be one of the exhibits.

14 Q | think it is. | didn't want to add it if it
15 wasn't already there. |If it was already there.

16 A Yes.

17 CHAl RMAN GRAHAM  Ms. Larkin, how rmuch nore

18 guestions do you have with this w tness?

19 M5. LARKIN: Yes -- oh, how many nore?

20 CHAl RVAN GRAHAM  Yeah.

21 M5. LARKIN: Let's see, one, two, three, four,
22 five. And then just to nmake sure we covered the

23 data in here, which wouldn't be too many questi ons.
24 CHAl RVAN GRAHAM  Ckay. Well, it's about one
25 o'clock, so | think we are going to take that break
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1 for lunch.

2 MS. LARKIN: Sure.

3 MR, WLLIAVS: So you are tal king about the

4 m nutes for basically all the ones you have for

5 20177

6 MS. LARKIN:  Yes.

7 CHAl RMAN GRAHAM  Ckay.

8 THE W TNESS: Just to, again, respond, they

9 are attached, Exhibit 4 and Exhibit 5 -- excuse ne,
10 Exhibit 3 and Exhibit 4 are the two referenduns

11 t hat took place.

12 CHAl RMAN GRAHAM  Ms. Larkin, | don't know if
13 it -- for expediency, if you are just trying to get
14 these mnutes in, you may want to talk to M. Walls
15 about stipulating sone of that stuff, or if it's

16 easier for you go to through them

17 M5. LARKIN: |If they wanted to waive

18 rel evance.

19 CHAl RVAN GRAHAM Wl I, once again, that's

20 your decision, | nean, but for expedi ency when we
21 conme back, we can do it one way or the other.

22 Al right. W will break until two o'clock

23 and we will cone back here for the public testinony
24 and conclude the hearing after that.

25 | apologize. |If you are here for the public
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1 testinony, if you are going to be back here for the
2 public testinony at two o' clock, Cindy Miuir will be
3 up here at the podiumtaking your nanes. | need

4 you to sign up on the sheet. | appreciate it.

5 Thanks.

6 (Lunch recess.)

7 (Transcript continues in sequence in Vol une

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25
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11 and that this transcript constitutes a true

12 transcription of ny notes of said proceedings.

13 | FURTHER CERTIFY that | amnot a relative,

14 enpl oyee, attorney or counsel of any of the parties, nor
15 am| a relative or enployee of any of the parties'

16 attorney or counsel connected with the action, nor am|
17 financially interested in the action.

18 DATED this 19th day of Cctober, 2018.

19

20 w L "

22

DEBRA R. KRI CK
23 NOTARY PUBLI C
COW SSI ON #G3015952

24 EXPI RES JULY 27, 2020

25
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