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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION  
 
 

In re: Storm protection plan cost recovery 
clause. 

         DOCKET NO.: 20200092-EI 
    
         FILED: June 22, 2020 
 

 
 

CITIZENS’ RESPONSE TO JOINT MOTION OF FLORIDA POWER & LIGHT COMPANY, 
GULF POWER COMPANY, TAMPA ELECTRIC COMPANY, AND DUKE ENERGY 

FLORIDA, LLC TO MODIFY THE REBUTTAL TESTIMONY DATE AND DISCOVERY 
COMPLETION DATE ESTABLISHED BY ORDER NO. PSC-2020-0170-PCO-EI 

 

The Citizens of the State of Florida, through the Office of Public Counsel, (“OPC”), 

pursuant to the Order Establishing Procedure in this docket, Order No. PSC- 0170-PCO-EI, and 

Rule 28-106.204, F.A.C., hereby submit this response to the Joint Motion of Florida Power & 

Light Company, Gulf Power Company, Tampa Electric Company, and Duke Energy Florida, LLC 

to Modify the Rebuttal Testimony Date and Discovery Completion Date Established by Order No. 

PSC-2020-0170-PCO-EI. 

1. The OPC appreciates the schedule that the Commission established for the brand-

new Storm Protection Plan Cost Recovery Clause (SPPCRC) is causing concern about the tight 

time frame for providing conducting discovery and providing rebuttal testimony. 

2. The OPC has sympathy for the predicament – having before been placed in similar 

positions to respond to major elements of a case that are presented for the first time in a rebuttal 

case filed on the eve of hearing with little time for written discovery and highly compressed time 

frame for conducting meaningful discovery.  For this reason, we do not out-of-hand object to the 

adjustment of the schedule. Before addressing the possible solutions, however, the OPC would 

like to point to some background that we feel is relevant. 

3. During the workshop, rule development and rule adoption process for Rules 25-6-

030 and 25-6.031, F.A.C., the OPC strongly advocated for the separation of the newly created 
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clause from the already congested fall cost recovery clause “season” that involves the Fuel (01), 

Conservation (02), Purchased Gas (04), Environmental (07), and the now dormant Nuclear (09) 

cost recovery clause hearings (Clause Hearings) and the accompanying preceding testimony and 

related discovery schedules and activities.  [At one point, this approach seemed to receive some 

support from the Commission.] The OPC joined in the staff’s initial view that the Commissioners’ 

significant, precedent-setting consideration of the very first SPP plans should be completed before 

the costs could actually be considered for recovery.  In the end, the Commission decided differently 

and has approved an overlap that will allow a “running start” on the Petitions for cost recovery in 

this docket even before the Commission has held a hearing that should involve serious and 

thoughtful consideration of the plans that are essential for cost recovery. The OPC unsuccessfully 

challenged certain aspects of the Rules in another forum, but has accepted the Commission’s 

decision to allow both SPP and SPPCRC consideration in this calendar year.  The Investor Owned 

Utilities (IOUs) aggressively sought this outcome.  To some extent, this compacted schedule is of 

their own making. 

4. In order to accommodate the ability of the IOUs to have the chance to recover SPP 

costs beginning on January 1, 2021, the Commission has established the filing, testimony, 

discovery and hearing schedule that is now being challenged. The schedules have “tight” 

timeframes for the individual IOUs. They also have extremely tight time frames for any intervenor, 

like the OPC, who files testimony in multiple SPP and SPPCRC dockets. 

5. Suffice it to say that, without going through a point by point rebuttal to the IOU 

claims that the OPC will not be adversely affected and that the interests are “balanced,” significant 

differences of opinion and fact exist between the OPC’s and the Joint Movants’ positions and 

viewpoints.  The essence of the disagreement is the notion that  the convenient accommodation of 

more time for the IOUs to file rebuttal and conduct discovery does not adversely and negatively 

impact the OPC.  The so-called balance that would be achieved would be closer to “reasonable” if 
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not for the fact that each individual IOU is only responsible for its own testimony and discovery 

while the OPC is responsible for participating in each docket on behalf of the IOU’s customers.  

6. The OPC strongly asserts that the changes to the schedule merely make a difficult 

schedule incredibly compacted,  congested, and impossible.  The most glaring negative impact is 

the 10-day turnaround for discovery responses.  If discovery is served on September 4th on the eve 

of the Labor Day September 7th Weekend, there will only be 4 business days between service and 

response time. This would be onerous if there was only one company and not four companies 

potentially serving discovery with no identified limitation. Even if later discovery filing dates were 

used, if all or multiple IOUs filed discovery, the maximum number of business days for responses 

would be 8 days under the best of circumstances including expert witness availability.  

7. Another practical limitation that is not readily apparent in the raw count of days 

contained in the motion is the impact of the purported discovery deadline extension.  If IOU 

testimony is filed at 5:00 PM, on Wednesday, September 23rd, for a total of 4 different IOUs with 

an unknown number of rebuttal witnesses, the OPC will have a maximum of 6 business days to 

conduct whatever discovery can be achieved. Given that testimony could be filed at 5:00 PM on 

the 23rd, this would mean that however many rebuttal witnesses’ testimonies that file would have 

to be read and digested, and discovery drafted, reviewed and prepared for service within a 2 day-

period for all four companies. Even in this circumstance, that would only allow one chance at 

written discovery.  The alternative of depositions would be even more severe in that there would 

only be 7 theoretical days for depositions to be scheduled and conducted IF zero time was required 

to prepare for depositions. Assuming that 1-2 days would be required for depositions – including 

the assistance from OPC experts – there would only be 5 days available for the scheduling of all 

of the IOU witnesses – in the aggregate. Of course, Monday, October 5th would not be reasonably 

available for deposition as it is also the day of the prehearing conference for all four IOUs. 
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8. What these two points illustrate is not that the IOU proposal is unreasonable, but 

instead they illustrate that the hearing dates are inadequate to accommodate the reasonable needs 

of all parties in this very first SPPCRC hearing.  In the rush to accommodate the desires of the 

IOUs to begin collection on January 1, 2021, a scheduling nightmare has been created.  Discovery 

options should not be so fragile as to be meaningless. Nothing in this discussion even considers 

the case activity events within other significant dockets that will be underway, such as the other 

clause hearings and two large utility rate cases (People’s Gas and Utilities Inc. of Florida). 

9. Having said all this, the OPC’s request in response to the IOU’s motion is a simple 

one. We ask that before making a ruling, the Commission schedule an informal conference where 

the parties can discuss this process now that an Order Establishing Procedure has been issued with 

all parties having expressed concerns in these pleadings. In this environment, the opportunity exists 

for reasonable compromise in the schedule. Although the intent of the OPC in making this request 

for the scheduling conference is to hew to the existing schedule, it would also be helpful if 

Commission staff could attend such a meeting — if scheduled —with hearing date and panel 

scheduling options, including dates in the time frame of the existing Clause hearings scheduled for 

two weeks later.  

10. Even if consensus cannot be completely reached, the Commission would have the 

benefit of a more robust discussion before making any effort to make adjustments that could have 

unintended consequences. 
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Wherefore, the OPC requests that the Commission deny the relief requested by the IOUs 

and instead convene a scheduling meeting with all parties to further gather input and to facilitate 

consensus in the schedule. After considering the results of the meeting and discussions, the 

Commission should grant the relief that is fair and just and truly balances the interests of all parties. 

 
   Respectfully submitted, 
  
 
      J. R. Kelly 

Public Counsel  
 
   /s/ Charles J Rehwinkel 
   Charles J. Rehwinkel 
   Deputy Public Counsel 
 
   Office of Public Counsel 
   c/o The Florida Legislature 
   111 West Madison Street 
   Room 812 
   Tallahassee, FL 32399-1400  
 
   Attorneys for the Citizens 
   of the State of Florida  
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CERTIFICATE OF SERVICE 
Docket No. 20200092-EI 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished 

by electronic mail on this 22nd day of June 2020, to the following: 

Florida Power & Light Company 
Mr. Ken Hoffman 
134 West Jefferson Street 
Tallahassee FL 32301-1713 
ken.hoffman@fpl.com 

Duke Energy 
Matt Bernier 
106 East College Avenue, Suite 800 
Tallahassee FL 32301-7740 
Robert.Pickels@duke-energy.com 
FLRegulatoryLegal@duke-energy.com 
Matt.Bernier@duke-energy.com 

Florida Public Utilities Company 
Mr. Mike Cassel 
208 Wildlight Ave. 
Yulee FL 32097 
mcassel@fpuc.com 

Gulf Power Company 
Mark Bubriski 
134 West Jefferson Street 
Tallahassee FL 32301 
mark.bubriski@nexteraenergy.com 

Tampa Electric Company 
Ms. Paula K. Brown 
Regulatory Affairs 
P. O. Box 111 
Tampa FL 33601-0111 
regdept@tecoenergy.com 

Florida Public Service Commission 
Jennifer Crawford 
Shaw Stiller 
2540 Shumard Oak Blvd. 
Tallahassee, FL  32399-0850 
jcrawfor@psc.state.fl.us 
sstiller@psc.state.fl.us 

Dianne M. Triplett 
Duke Energy Florida 
299 First Avenue North 
St. Petersburg FL 33701 
dianne.triplett@duke-energy.com 

Florida Power & Light Company 
J. Burnett/C. Wright/J. Higginbotham
700 Universe Boulevard
Juno Beach FL 33408-0420
Christopher.Wright@fpl.com
John.T.Burnett@fpl.com
Jason.Higginbotham@fpl.com

Gulf Power Company  
Russell A. Badders 
One Energy Place 
Pensacola FL 32520 
Russell.Badders@nexteraenergy.com 

PCS Phosphate-White Springs 
James W. Brew/Laura Baker 
C/O Stone Law Firm 
1025 Thomas Jefferson St., NW 
Suite 800 West 
Washington DC 20007 
jbrew@smxblaw.com 
lwb@smxblaw.com 

mailto:Matt.Bernier@duke-energy.com
mailto:cmurphy@psc.state.fl.us
mailto:dianne.triplett@duke-energy.com
mailto:jbrew@smxblaw.com
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Walmart Inc. 
Stephanie U. Eaton 
Derrick P. Williamson/ Barry A. Naum 
2608 SE J Street 
Bentonville AR 72716 
seaton@spilmanlaw.com 
dwilliamson@spilmanlaw.com 
bnaum@spilmanlaw.com 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
/s/ Charles J Rehwinkel 
Charles J. Rehwinkel 
Deputy Public Counsel 

  
  

mailto:seaton@spilmanlaw.com
mailto:dwilliamson@spilmanlaw.com
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