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1 PROCEEDI NGS
2 CHAI RVAN CLARK: W are going to go ahead and
3 get started, get this hearing on the road. Good
4 afternoon. We wll call the hearing to order.
5 | would like to ask staff, if they would, to
6 pl ease read the notice.
7 M5. COADERY: By notice published in the
8 Fl ori da Adm nistrative Register on October 26th,
9 2020, and anended on Novenber 4th, 2020, this tinme
10 and pl ace has been set for hearing in Docket No.
11 20200175- EU.
12 CHAI RVAN CLARK: Al right. Thank you, M.
13 Cowdery.
14 Now, let's take appearances. W will begin
15 wi th Casa Devon.
16 MR. HORTON: Good afternoon. Chris Horton. |
17 am here on behal f of Casa Devon Venture, LP.
18 CHAI RMAN CLARK:  Thank you, M. Horton.
19 Fl ori da Power & Light.
20 MR. RUBIN:. Good afternoon. Ken Rubin here on
21 behal f of FPL. And | would also like to enter an
22 appearance for Chris Wight.
23 CHAI RMAN CLARK:  Thank you, M. Rubin.
24 Staff.
25 M5. CONDERY: Kathryn Cowdery for Comm ssion
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1 Staff.
2 MS. Cl BULA: Samant ha G bul a, Advisor to the
3 Commi ssion. And | would also Iike to make an
4 appearance for Keith Hetrick, our General Counsel.
5 CHAI RMAN CLARK: Al right. Thank you.
6 Does anyone el se care to make an appearance?
7 Al right. Let's nove on to prelimnary
8 matters. Ms. Cowdery.
9 M5. CONDERY: There are two prelimnary
10 matters to be addressed today. First, the
11 information and notices related to COVID-19 and
12 this renote hearing. And second, the status update
13 on the posture of this docket.
14 State buildings are currently closed to the
15 public, and other restrictions on gatherings remain
16 in place due to COVID-19. Accordingly, this
17 hearing is being conducted renotely, and al
18 parties wll present argunment by comruni cations
19 nmedi a technol ogy.
20 Menbers of the public who want to observe or
21 listen to this hearing nmay do so by accessing the
22 | ive video broadcast, which is available fromthe
23 conmm ssi on website. Upon conpletion of the
24 hearing, the archived video wll also be avail able.
25 Each person participating today needs to keep
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1 their phone or device nuted when they are not
2 speaki ng, and only unnute when they are called upon
3 to speak. If they do not keep their phone nuted,
4 or put their phone on hold, they may be
5 di sconnected fromthe proceeding and will need to
6 cal |l back in.
7 Al so, telephonic participants should speak
8 directly into their phone and not use the speaker
9 function.
10 St at us update on the posture of the dockets is
11 as foll ows:
12 On novenber 9th, 2020, the parties filed a
13 joint notion for approval of a stipulation and
14 settl enent agreenent. The purpose of today's
15 hearing is to address whether it is in the public
16 interest for the Comm ssion to approve the
17 stipulation and settlenent agreenent. |f approved,
18 all issues in Docket No. 20200175-EU woul d be
19 resol ved.
20 Counsel for Casa Devon and FPL are avail abl e
21 to answer any questi ons.
22 CHAI RVAN CLARK: Thank you, M. Cowdery.
23 Al right. W are going to nove into opening
24 remarks. M. Rubin, it is ny understandi ng that
25 you are goi ng to nake renmarks on behal f of both
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or gani zati ons?

2 MR RUBIN. Yes. Thank you, M. Chairman.

3 And | appreciate the opportunity do that.

4 So good afternoon, Chairman O ark and

5 Conmi ssioners, and thank you for allowing ne to

6 make these comments on behalf of both Casa Devon

7 and FPL in support of our joint notion to approve

8 the settlenent that's before you today.

9 FPL's primary concern fromthe outset has been
10 focused on consistency in the application of the

11 Commi ssion's rules and the Chapter 120 statutory

12 requi renments that a party nust satisfy to obtain a
13 variance fromor a waiver of the Conm ssion's

14 rul es.

15 This process is grounded in the Conm ssion's
16 authority and jurisdiction to receive requests for
17 vari ances and waivers to weigh the facts that are
18 presented, and based on the evidence, to nmake a

19 determ nati on on whether the statutory requirenents
20 for a variance or waiver have been satisfi ed.

21 Here, FPL has taken the position that the

22 noti on of bypassing the Conm ssion creating the

23 hardship by entering into an agreenent that

24 obligates a party to take an action contrary to a
25 duly promul gated rule and then relying on that
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1 hardship as the basis for the waiver or variance is
2 I nappropri ate.
3 Wi | e Casa Devon disputes that it did this,
4 for settlenent purposes, Casa Devon has agreed that
5 such behavi or woul d not be the basis for a
6 substantial hardship finding consistent with the
7 Commi ssion's prior ruling.
8 FPL's other mmjor concern relates to Casa
9 Devon's request to be exenpted fromthe rule, and
10 to be considered a, quote, "specialized use housing
11 accommodation,” end quote, akin to nedica
12 facilities or a, quote, "simlar facility," end
13 guote, to those other facilities that are
14 enunerated in Rule 25-6.049(5)(c).
15 FPL has taken the position that Casa Devon
16 does not serve or house transient residents, and
17 that's what the exenption in the rule is for. FPL
18 asserts that Casa Devon is an apartnent buil ding,
19 and though it serves | owincone seniors through a
20 HUD assi sted program the residents are not
21 transi ent tenants.
22 From Casa Devon's perspective, their objective
23 has been to obtain approval to install its solar
24 energy system as designed, which will generate
25 sol ar energy and wll elimnate the obligation of
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1 its lowinconme senior tenants from payi ng for that
2 el ectricity.
3 This case presents a conplicated and uni que
4 set of facts that were stipulated by the parties
5 after extensive discovery, review and eval uati on of
6 Casa Devon's project and clains. Allowne to
7 mention just a couple of the high points.
8 The Casa Devon apartnent conpl ex houses
9 | owi ncone senior citizens, as | indicated.
10 Pursuant to the Housing Assistance Paynents
11 contract with HUD, with the solar energy system
12 proposed by Casa Devon, its residents will not pay
13 for electricity.
14 Casa Devon has had an engi neer anal yze the
15 potential use of mcro inverters or string
16 inverters to allow for the installation of the
17 sol ar panels and the individual netering of the 210
18 units. Because of the characteristics and
19 construction of this building, he determ ned that
20 even di sregardi ng cost considerations, installing
21 the systemwi th mcro inverters or string inverters
22 woul d be, in his words, quote, "inpractical or
23 I npossi ble,” end quote. And on the inpracti cal
24 side, it would require significant construction and
25 alteration of plans to serve these residents, and
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1 woul d cause severe disruption to the residents

2 during the pandem c.

3 We understand that the 210 residents of the

4 Casa Devon apartnent conplex would have to be noved

5 to tenporary housing while the construction work

6 proceeded, which could be problematic really at any

7 tinme, but especially during the ongoing COVID 19

8 pandeni c.

9 So taking everything into consideration, the
10 parties got together to see if we could cone to a
11 nmut ual | y agreeabl e sol uti on subject, of course, to
12 this comm ssion's approval. Through that process,
13 we ultimately arrived at the settlenent that's
14 bef ore you today.

15 And while I won't go through it in detail, you
16 have it there in front of you, | would like to

17 hi ghlight a few key points.

18 Casa Devon has acknow edged for purposes of

19 settl enent that they though sought the counsel of
20 sol ar professionals, including engineers, and they
21 take the position that they contacted FPL regarding
22 their planned intentions prior to entering into

23 their contract with HUD, which FPL has di sputed,

24 t he appropriate course of action would have been to
25 request a variance or waiver fromthe Conm ssion
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10

1 before entering into the contract w th HUD.
2 FPL and Casa Devon both agree that a party may
3 not denonstrate a, quote, "substantial hardship,"”
4 end quote fromthe rule -- here, the rule requiring
5 i ndi vidual netering -- by taking actions that
6 bypass the Conmi ssion's jurisdiction and then
7 seeking perm ssion to master neter after those
8 action have been taken.
9 In this case, Casa Devon has agreed to nmake a
10 $25, 000 contribution to FPL's Care to Share
11 Program which will be distributed to | ocal
12 agencies to assist custoners in need to pay their
13 el ectric bills.
14 So in light of this, FPL has no objection to
15 the master netering of Casa Devon based upon the
16 conpl i cated and uni que circunstances involved in
17 this case, provided the Conmm ssion approves the
18 settlement. In that event, the docket can be
19 cl osed after the foll owi ng acti ons have been taken:
20 First, Casa Devon will file a voluntary
21 dism ssal with prejudice of its corrected petition
22 for a formal adm nistrative hearing within five
23 days of a Comm ssion vote approving the settlenent.
24 Wthin 20 days, the Comm ssion will issue a
25 consunmmat i ng order approving the settl enent
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11

1 agreenent, stating that the determ nations in the
2 PAA order that was issued by the Conm ssion on
3 Septenber 2nd shall be deened final and effective
4 with the express exception of the denial of their
5 request for the variance or waiver, which request
6 shal | be granted.
7 The determ nations concerni ng, quote,
8 "substantial hardship,” end quote, in the PAA order
9 shall reflect Comm ssion precedent as applied to
10 future substantially simlar facts.
11 Comm ssioners, M. Horton and I, on behal f of
12 both Casa Devon and FPL, thank you for your
13 consideration of this request, and we respectfully
14 request approval of the stipulation and settl enent
15 agr eenent .
16 We al so thank you for allowing us to make this
17 joint presentation.
18 We are both available to answer any of your
19 guesti ons.
20 Thank you so nuch.
21 CHAI RMAN CLARK: Al'l right. Thank you very
22 much, M. Rubin.
23 Comm ssi oners, do you have any questions for
24 the parties?
25 Conmmi ssi oner Brown.
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12

1 COMWM SSI ONER BROMWN:  Thank you.
2 | don't have a question for the parties, but |
3 do want to thank themfor, and commend them for
4 bringing this to a resolution. | know this would
5 have been a lengthy litigated case with | ots of
6 Wi t nesses, so | comend you.
7 | also want to say that -- commend Casa Devon
8 for what an incredible project providing | owincone
9 el derly | easing housing, and ultimately paying for
10 the electricity as well.
11 And | do acknow edge, you know, | originally
12 t hought there was a substantial, and | still do
13 think that there was a substantial hardship given
14 t he uni que circunstances of the facts here that
15 woul d neke it very, very difficult not naster neter
16 and install individual inverters.
17 But irrespective of that all that, | did want
18 to ask our | egal counsel that provided us a
19 docunent yesterday, and if they can just kind of go
20 over some of the highlights with the staff
21 recommendati on and ruling, that would be hel pful.
22 CHAl RVAN CLARK: Ms. Cowdery.
23 M5. CONDERY: Yes, Conm ssioner.
24 | agree with FPL and Casa Devon's anal ysis,
25 that the Conm ssion nust find that the settl enent
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13

1 agreenment is in the public interest.

2 In addition to that, as part of the findings,

3 the Commi ssion -- the authorization fromthe

4 Legislature to grant a variance or a rule waiver

5 comes fromthe Florida Adm nistrative Procedures

6 Act, Section 120.542. And under that section, the

7 Conmmi ssion nust find that the requirenents of

8 120. 542 are net.

9 So as part of -- if the Conm ssion decides it
10 wi shes to approve the settlenent agreenent, finding
11 it inthe public interest, it also find that the
12 rul e waiver or variance neets the purpose of the
13 underlying statute by achieving it through ot her
14 neans, and then the application of the rule would
15 create substantial hardship. So that is sonething
16 that you need to do.

17 There are al so sone points in the settl enent

18 agreenent tal king about precedent. | would just

19 want to point out that Conm ssion precedent is

20 establ i shed specifically by Comm ssion orders. It

21 is not established by specific stipulations in

22 settl enment agreenments. Parties' stipulations do

23 not bind third parties, they do not bind the

24 Commi ssion in their future action.

25 An official action or official decision that
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14

1 can be used in support for later actions or
2 decisions is what we think of as being precedent,
3 and it can furnish a basis for determning |ater
4 cases involving simlar facts or circunstances.
5 So notw t hstandi ng the outcone of one case, a
6 future case may be decided differently based on
7 that case's unique facts and circunstances, or
8 i nterpretations of applicable |aw by the
9 Conmmi ssi on.
10 That's sonewhat of our |egal analysis.
11 CHAI RMAN CLARK: Al right. Thank you,
12 Ms. Cowdery.
13 COMM SSI ONER BROMN:  Thank you, Ms. Cowdery.
14 M. Chairman, and that pretty nuch
15 encapsul ates -- kind of ny only concern with the
16 settl enent agreenment was the precedential aspect of
17 it. As Ms. Cowdery stated, our orders are -- set
18 precedent, and we are not bound by a settl enent
19 agreenent in future actions because we eval uate
20 them on a case-by-case basis.
21 So with that, | do support the settl enent
22 agreenent. | amglad the parties were able to cone
23 t oget her.
24 CHAI RMAN CLARK: Al right. Thank you,
25 Conmm ssi oner Brown.
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15

1 Commi ssi oner Pol nann.
2 COW SSI ONER POLMANN:  Thank you, M.
3 Chai r man.
4 Can you hear ne okay? | didn't check mc
5 before. Are we good?
6 CHAI RMAN CLARK: Yes, sir, loud and clear.
7 COW SSI ONER POLMANN:  Thank you, sir.
8 | appreciate the opportunity here to nmake a
9 couple of remarks. And in the course of ny review,
10 | did have a nunber of concerns and questions as
11 this matter has noved forward.
12 Now, having spent a fair anount of tine on
13 this wth ny staff, and a subsequent analysis, |
14 have reached a sufficient |evel of confort, |
15 bel i eve, as Conm ssi oner Brown has reflected
16 t hrough, the adequate assurances provided by our
17 | egal staff, and this concerns the, what | consider
18 to be, unique and sonewhat peculiar circunstances
19 of this case, and with regard to the | egal counsel
20 information that | received, this includes the
21 remar ks provi ded here today by Ms. Cowdery.
22 As a result, | believe the posture we find
23 ourselves in today as a conmssion is entirely
24 reasonable. | therefore, have no questions for the
25 parties, and | do support the item before us.
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| amnot quite sure if Conm ssioner Brown made
a notion, but | do find this in total, as a
conpr ehensi ve package, to be in the public
interest, and, M. Chairman, | would be prepared to
make a notion for the Comm ssion to accept this,
and to approve the itemas presented, if there are
no ot her questions, M. Chairmn.

CHAI RMAN CLARK: W' ve got a couple of
other -- we've got a couple of other fol ks that
want to make a comment. We will cone back to you
for a notion in just a second, though, if that's
good with you.

COMM SSI ONER POLMANN:  Yes, sir. Thank you.

CHAI RVAN CLARK: Conm ssi oner Fay.

COMWM SSI ONER FAY: Great. Thank you, M.
Chai rman. Just a quick comment, and then a
question for staff.

| support this project too. | think the
parties did a really good job com ng together.
This is the kind of, you know, good news that you
hope to read about, right? It's a great project.
The parties worked together, and it's | ow i ncone
senior housing. |It's just really well done by all
the parties.

And M. Horton, | know you represent your
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1 client, and you have never cone before the
2 Conmm ssi on before, but just showed sone real effort
3 to get this resolved. | think we comrend you for
4 that. | think that's the right thing to do here to
5 get a good project off the ground.
6 | did want to ask Ms. Cowdery just briefly.
7 Ei t her Comm ssi oner Pol mann or Comm ssi oner Brown
8 wi |l take care of our notion, but as was stated in
9 front of us, there is sone limtations on the
10 precedent and other things that we can grant within
11 this, but do we need to also just grant the waiver
12 and/ or variance at the sane tine we approve the
13 settl enent agreenent?
14 CHAl RVAN CLARK: Ms. Cowdery?
15 M5. CONDERY: Yes, Commi ssioner. |f you
16 approve the settlenent agreenent, part of the
17 settl enent agreenent is to -- for the Conm ssion to
18 grant the waiver. Wat you would want to do
19 specifically is to nake a finding that the
20 requi rements of the rule waiver or variance,
21 Section 120.542(2), have been net.
22 CHAI RMAN CLARK: And that woul d be
23 i ncluding --
24 COMM SSI ONER FAY: G eat.
25 CHAI RVAN CLARK: By approving the settlenent,
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1 we would include that in the order?
2 M5. CONDERY: Right. Correct.
3 CHAI RVAN CLARK: |Is that acceptabl e,
4 Conmm ssi oner Fay?
5 COMM SSI ONER FAY: That's great. It answered
6 nmy questi on.
7 Thank you, M. Chairman.
8 CHAI RMAN CLARK:  Thank you, sir.
9 Any ot her questions?
10 | would like to just make a coupl e of
11 conment s.
12 | thank the other Comm ssioners for the
13 comments they have nmade in expressing the concerns
14 that they did, specifically regarding the
15 precedential value of this particular case. | do
16 conti nue to have concerns. | wll support the
17 settl enment agreenment. | have serious concerns
18 about nmaster metering a unit of this size and of
19 this nature.
20 M. Horton, | comrend your conpany in the
21 | eadership role they are taking in bringing and
22 addi ng a sol ar devel opnent, especially into a
23 | ow-i ncone el derly assistance program | think
24 that's commendable. | think -- I wsh we could
25 have figured out a better way to have facilitated
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1 this, but | amwlling to accept the settlenent. |
2 know you guys have cone to terns with it, and |
3 think that we will be able to live with it under
4 the terns that you have laid out. But just go on
5 record as having sone very serious reservations
6 about master netering under this concept.
7 Are there other questions from Conm ssioners?
8 Al right. Comm ssioner Pol mann, you are
9 recogni zed for a notion.
10 COMM SSI ONER POLMANN:  Thank you, M.
11 Chai r man.
12 Let ne state here, you know, with nmy notion to
13 accept the settlenent agreenent that's been
14 presented with whatever the appropriate | anguage is
15 to do so, | want to recogni ze the comments j ust
16 of fered by Comm ssioner Fay and the remarks from
17 | egal counsel, as indicated by the Chairnman, that
18 the -- that the order will reflect the comments
19 fromlegal counsel. So | didn't wite all that
20 down, but | amsure that we will get that right.
21 So I would nove that the Comm ssion accept the
22 settl ement agreenment as presented, and Conm ssi oner
23 Brown can correct ne if | don't have that quite
24 right in your second.
25 Thank you.
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1 COMWM SSI ONER BROMWN:  Thank you.
2 And | would second that, and incorporate M.
3 Cowdery's analysis that was previously provided to
4 us through a staff reconmendati on.
5 CHAl RVAN CLARK: And that it is found to be in
6 the public interest.
7 COW SSI ONER PCLMVANN:  Yes.
8 COW SSI ONER BROMN:  Yes.
9 CHAI RMAN CLARK: All right. W have a notion.
10 | have a second.
11 Any di scussi on?
12 All right. On the notion, all in favor say
13 aye.
14 (Chorus of ayes.)
15 CHAI RVAN CLARK: Opposed?
16 (No response.)
17 CHAI RVAN CLARK: Al'l right. The notion
18 carries.
19 Al right. M. Cowdery, do we have anything
20 el se?
21 M5. CONDERY: We have nothi ng el se.
22 CHAl RVAN CLARK: Ckay. Al right. Do any of
23 the parties have anything they would |Iike to add?
24 Al right.
25 MR RUBIN. | just wanted to thank -- 1 just
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1 wanted to thank you for your consideration, and we

2 bot h, Casa Devon and FPL both appreciate the

3 Conmm ssion's ruling.

4 CHAI RMAN CLARK:  Thank you very nuch, M.

3] Rubi n.

6 Al right. Before we adjourn, let ne say a

7 very special thank to everyone today. | want to

8 say thank you to Conm ssioner Pol mann, as the

9 Prehearing Oficer in this particul ar hearing,

10 getting us to a great posture.

11 | don't think |I thanked Comm ssioner Brown for
12 the outstanding job she did in the Peoples Gas case
13 earlier today. W got through a mass -- | think I
14 t hanked the entire staff and | overl ooked ny

15 Prehearing Oficer. | apologize. But both of you
16 guys did a great job of posturing this. W had a
17 | ong week schedul ed this week, and the outstanding
18 wor k that you all have done got this thing shaped
19 up and we are out of here on a Thursday afternoon
20 at 2:30. So we did great today.

21 Thank you all for being here and being a part
22 of this hearing today.

23 W st and adj our ned.

24 (Proceedi ngs concl uded.)

25
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