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FLORIDA POWER & LIGHT COMPANY’S
MOTION FOR PROTECTIVE ORDER FROM FLORIDA INTERNET
AND TELEVISION, INC.’S NOTICE OF REMOTE DEPOSITION DUCES TECUM

Florida Power & Light Company (“FPL”) requests that the Florida Public Service
Commission (“the Commission”) enter a Protective Order quashing Florida Internet and
Television, Inc.’s (“FIT”) Notice of Remote Deposition Duces Tecum (“the Notice™). A copy of
the Notice is attached as Exhibit A. The Notice seeks to depose an FPL corporate representative
on twelve pole attachment-specific “deposition matters” and seeks contemporaneous document
production on August 5, 2021." The Commission should enter a Protective Order and/or an Order
quashing the Notice because:

(1) The Notice seeks discovery of irrelevant information. Pole attachment revenues
are reflected in the March 12, 2021 Petition (“Petition”) as a credit to customers.
Thus, assuming for argument’s sake FIT’s allegations that FPL’s pole
attachment revenue projections are too high, then the consequence would be a
reduction in said revenues, causing a decrease in the credit to customers and an
increase in FPL’s revenue requirements. FPL will not, however, take action to
reduce that credit to its customers in this proceeding. Alternatively, if FPL’s
projections are accurate, then the pole attachment revenue credit will also
remain unchanged. Either way, FPL’s revenue requirement goes unaffected,
rendering the proposed discovery irrelevant; and

(2) The Notice seeks discovery of irrelevant information not germane to this
proceeding but that would be evaluated in a separate Commission proceeding
recently authorized by the Florida Legislature. That proceeding renders FIT’s
proposed discovery premature, redundant, and irrelevant.

I FIT’s simultaneous request for production of documents by August 5 also violates the
Commission’s April 8 Order Establishing Procedure and the Florida Rules of Civil Procedure. For
reasons more thoroughly explained in FPL’s Response to FIT’s Motion to Compel, FPL should
not be required to expedite document production.



STANDARD OF REVIEW

Under Florida Rule of Civil Procedure 1.280, the Commission may enter a protective order
“for good cause shown” to “protect a party or person from annoyance . . . undue burden or expense
that justice requires.” Fla. R. Civ. P. 1.280(c). “In deciding whether a protective order is
appropriate in a particular case, the court must balance the competing interests that would be served
by granting discovery or by denying it.” Rasmussen v. South Florida Blood Services, Inc., 500
S0.2d 533, 535 (Fla. 1987). “Discovery in civil cases must be relevant to the subject matter of the
case, and must be admissible or reasonably calculated to lead to admissible evidence.” Alterra
Healthcare Corp. v. Estate of Shelley, 827 So.2d 936, 944-945 (Fla. 2002).

ARGUMENT

FIT served its Notice on July 19, 2021. The Notice requests the deposition of an FPL
corporate representative on twelve “deposition matters” focused on FPL’s pole attachment rate,
pole attachment revenue projections, and issues related thereto.2 The Notice also requests

contemporaneous production of documents responsive to FIT’s discovery requests. The Notice

2 The twelve “deposition matters” request testimony on: (1) “pole attachment rental rates” from
2020-2023; (2) “projection of pole attachment rental revenue” for 2020, 2022, and 2023; (3) “the
methodology and/or formula used by FPL to calculate its distribution pole attachment rental rate
for 2019-2023”; (4) pole height for wood and non-wood poles booked to Account 364, a
component in the FCC’s pole attachment rate formula; (5) “the treatment of depreciation in the
calculation of FPL’s distribution pole attachment rates for 2019-2023”; (6) “replacement of
existing distribution poles with taller poles” (pole height is also component of the FCC’s pole
attachment rate formula); (7) “the basis for the distribution pole rent revenue projections in the
referenced MFR” for 2020; (8) “the basis for the distribution pole rent revenue projections in the
referenced MFR” for 2022; (9) “the basis for the distribution pole rent revenue projections in the
referenced MFR” for 2023; (10) “the total accumulated cost and number of units for each item
listed below, including appurtenances, recorded in FPL’s FERC Account 364 for Poles, towers
and fixtures”; (11) for years 2019-2023, “the treatment of accumulated deferred taxes included in
FPL’s calculation of the annual distribution pole attachment rental rate”; (12) “intercorporate cost
allocations between FPL and Gulf and any parent or subsidiary thereof that affected or may affect
administrative and general expense accounts (Accounts 920 through 935) included in the FCC’s
formula for calculating pole attachment rates for the years 2019 to 2020 as forecasted by FPL.”



should be quashed because: (1) no matter what discovery results from the Notice, the outcome of
this electric base rate proceeding will not change; and (2) FIT will have a plenary opportunity to
challenge FPL’s pole attachment rate (and the underlying methodology for that rate) in an
upcoming Commission proceeding specifically devoted to that issue as required by SB1944.
Further, the premise for all of the “deposition matters” set forth in FIT’s Notice is mistaken. FPL’s
pole attachment revenue projections are not based on an incorrect forward-looking implementation
of the FCC rate formula because the projections are not based on a forward-looking
implementation of the FCC rate formula (or any other formula) at all. FPL’s pole attachment
revenue projections are based on trends in total annual pole attachment revenues. Conducting the
proposed deposition will not impact the outcome of this proceeding no matter what the discovery
reveals. As such, it serves no purposes. Requiring FPL to participate in a deposition about pole
attachment rates on the eve of trial is unduly burdensome at a best, and a complete waste of
resources at worst.

1. FIT’s Notice seeks discovery of irrelevant information because FPL’s revenue

requirement calculation will not change irrespective of the deposition testimony
FIT seeks to elicit.

The purpose of this proceeding is to evaluate FPL’s proposed base rate increase and
unification of rates with the former Gulf Power Company (“Gulf”). FPL’s revenue requirement
calculation is a function of numerous factors, inputs and variables, of which pole attachment
revenues, as a credit to the electric customer, are only one. FPL included its pole attachment
revenue projection data (from both prior years and forward-looking test years) in its Minimum

Filing Requirements, accounting for the revenue FPL obtains from attaching entities.3 When FPL

3 FPL has long maintained that it does not obtain true cost recovery from attaching entities under
the FCC’s pole attachment rate formula. Nothing in this Motion to Quash should be construed as
a concession that FPL obtains full cost recovery from attaching entities for pole attachments under
FCC rules or precedent. To the contrary, FPL believes the rates paid by attaching entities under



recovers costs from attaching entities through pole attachment revenues, FPL passes those amounts
on to its electric customers, including FIT’s members, in the form of revenue credits. These
revenue credits put downward on FPL’s overall revenue requirement. And, the greater those
revenue credits, the greater the downward pressure on revenue requirements and customer bills.
Conversely, the lower the credit, the greater the upward pressure on revenue requirements and
customer bills.

FIT contends FPL’s pole attachment rates, and its projected revenues from those rates, are
too high. Specifically, FIT believes FPL’s pole attachment revenue projections “are overstated
based on FPL’s imposition of unlawfully high rental rates.” See FIT Pre-Hearing Statement at 2;
see also FIT Motion to Compel at fn1 (“FIT’s members believe that FPL’s pole attachment revenue
projections are greatly overstated and depend on the imposition of unlawful pole attachment rental
rates.”). The position is a paradox in this proceeding because, if the allegation is true, it would
result in a reduced benefit for electric customers (including, ironically, FIT’s members as electric
ratepayers) and consequentially, a higher electric customer base rate. Nevertheless, FIT asserts the
argument because it contends excessive pole attachment rates work a detriment to FIT’s members
as attaching entities.

In turn, FIT seeks a declaration, in this proceeding, that FPL’s pole attachment rates are
unjust and unreasonable. FIT expressly placed that issue before the Commission in its Pre-Hearing

Statement where it proposed the following “FIT ADDITIONAL ISSUE”:

FCC rules are insufficient to cover FPL’s costs of deploying a reliable pole network and supporting
and hosting attachments that rely on that pole network. FPL welcomes the opportunity to more
fully explain and develop its arguments on this issue in a forthcoming Commission proceeding
conducted pursuant to SB1944.



ISSUE FIT 2: Is FPL’s annual pole attachment rates [sic] higher than permitted
under applicable law and regulations?

FIT Position FIT believes that FPL’s annual pole attachment rental rates exceed
the maximum rate permitted under law, and as a result, FPL’s
projections of revenues from pole attachments are overstated. FIT
has propounded discovery to FPL on the issues relevant to
calculating the maximum lawful pole attachment rental rate, but
FPL has not yet responded.

FIT Pre-Hearing Statement at 37-38.

FPL vehemently denies this allegation. However, to provide the Commission and other
parties certainty on this issue, FPL commits to not amending the revenue requirement request or
to decreasing the amount of the credit from pole attachment revenue FPL forecasted in its
Minimum Filing Requirements in this proceeding. Alternatively, if FIT is wrong in its contention
that the pole attachment revenue projections are too high — and FPL believes FIT is wrong — then
FPL’s pole attachment revenue data is correct and there will be no basis for any change in the data
underlying the Petition. That is to say, the pole attachment revenue credit given to electric
customers will again remain the same.

Furthermore, FIT wrongfully assumes that FPL’s pole attachment revenue projections are
based on forward-looking applications of the FCC (or some other) pole attachment rate formula.
They are not. FPL’s pole attachment revenue projections are based on the trend in changes to
FPL’s total annual pole attachment revenues. Thus, discovery on FPL’s implementation of the
FCC pole attachment rate formula will do nothing to impact the pole attachment revenue
projections in FPL’s Petition, again rendering the proposed discovery irrelevant.

In sum, the Notice should be quashed and the deposition prohibited because data regarding
the calculation of the pole attachment rate will not change the outcome of this proceeding. As

such, conducting this deposition will not lead to discovery of admissible evidence and the parties’



limited time and resources should not be taxed at a time when everyone is preparing for a trial that
starts in about two weeks. The Notice should be quashed.

2. Whether FPL’s pole attachment rates are permissible under applicable law is an
issue reserved for a separate proceeding.

FPL already briefed the Commission on SB1944 and the forthcoming pole attachment
proceeding(s) mandated by the Florida Legislature. FPL stands by the arguments made in its
Response to FIT’s Petition to Intervene and adopts and incorporates those here. Briefly though,
SB1944 directs the Commission to complete the necessary certification requirements, detailed in
47 U.S.C. 224(c), to expressly divest the Federal Communications Commission (“FCC”) of
jurisdiction over the “rates, charges, terms and conditions of pole attachments” in Florida.
Thereafter, the Commission will have ongoing jurisdiction over the rates, terms and conditions of
pole attachments in Florida (including those between FPL and FIT members). As part of its new
jurisdiction, SB1944 also directs the Commission to conduct pole attachment rate proceedings in
which the Commission must allow all interested parties the ability to participate.4 FIT should not

be permitted to convert this proceeding into a premature pole attachment rate proceeding when a

4 Section 3(f) of SB1944 states:

(F) In the administration and implementation of this subsection, the commission
shall authorize any petitioning pole owner or attaching entity to participate as an
intervenor with full party rights under chapter 120 in the first four formal
administrative proceedings conducted to determine pole attachment rates under this
section. These initial four proceedings are intended to provide commission
precedent on the establishment of pole attachment rates by the commission and help
guide negotiations toward voluntary pole attachment agreements. After the fourth
such formal administrative proceeding is concluded by final order, parties to
subsequent pole attachment rate proceedings are limited to the specific pole owner
and pole attaching entities involved in and directly affected by the specific pole
attachment rate.

SB1944, Section 3(f) (emphasis added).



forthcoming proceeding will afford them a better and more appropriate opportunity to conduct the
discovery they seek now.

In its July 13 Order granting FIT’s Petition to Intervene, the Commission expressly stated,
“FPL’s arguments that discovery propounded by FIT may stray beyond the scope of this
proceeding will be entertained when and if they are raised by objections or appropriate motions
filed with respect to specific discovery requests.” See Doc. No. 07844-202 at 3. The time to
consider those objections is now. FIT’s Notice strays beyond the scope of this proceeding. Not one
of the Notice’s twelve identified “deposition matters” focuses on FIT’s member interests as retail
electric customers. See fn. 2, supra. FIT justifies its requested discovery by expressing “concern”
that in future proceedings “FPL will assert that its pole attachment rental rates are now ‘fixed’
because the underlying rates are necessary to meet the revenue projections endorsed by the
Commission.” See FIT Pre-Hearing Statement at 3. In essence, the argument is that discovery in
this proceeding is necessary because of a position FPL might take in a subsequent proceeding.

Aside from being unsupported by any legal precedent, the argument is entirely inconsistent
with FIT’s past practices (and that of other attaching entities). By its own admission, this is FIT’s
first participation in an FPL electric customer base rate case. In the forty-year history of FCC
regulated pole attachment rates, neither FIT, nor its predecessor (Florida Cable Television
Association), has ever “previously participated in an electric rate case before this Commission.”
Petition to Intervene at 7, § 12. It is undisputed that the FCC’s pole attachment rate formula applied
to FPL in those past electric customer base rate proceedings. Yet, FIT never thought it appropriate
to participate in FPL’s prior electric base rate proceedings out of concern that FPL might later
assert its pole attachment rental rates are now “fixed.” In other words, FPL’s prior electric

customer base rate proceedings had no more or less bearing on pole attachment rates charged to



FIT members than the current proceeding. FIT’s sudden appearance and tailored Notice in this
proceeding casts significant doubt on both the need and propriety of the requested deposition.
FPL forecasted the true motivation for FIT’s Petition to Intervene in its July 7 Response:
“FIT’s motivation for intervening in this proceeding (at least in part) is to seek information from
the perspective of its interest in “pole attachment rates’, as opposed to its interest in retail rates and
policies generally.” See FPL Response to FIT Intervention at 5. That forecast has borne true. See
e.g. FIT Pre-Hearing Statement Additional Issue 2, supra. The Notice should be quashed not only
because it strays beyond the scope of this proceeding, but also because there is a forthcoming
Commission proceeding devoted specifically to the issues FIT seeks to litigate now.> It also wastes

significant resources that should be devoted to efficient resolution of this proceeding.

5 Litigating any aspect of FPL’s pole attachment rates in this proceeding arguably violates the
provisions of SB1944 which requires that pole owners and attaching entities have the opportunity
to participate in the Commission’s first four pole attachment rate proceedings following the
enactment of SB1944. Without Commission-issued notice that the propriety of FPL’s pole
attachment rates are at issue in this proceeding, pole owners and attaching entities will have been
deprived of the opportunity to participate in in violation of SB1944. For example, had FPL known
that a determination on pole attachment rates would be part and parcel of this proceeding, it would
have engaged in discovery from FIT members and numerous other attaching entities — most of
which are not parties to this proceeding. In reliance on the fact that this proceeding is a base rate
proceeding, FPL did not engage in such discovery (nor did any of the other pole owners or
attaching entities in Florida).



WHEREFORE, for the reasons set forth above, Florida Power & Light Company
respectfully requests entry of a Protective Order quashing FIT’s Notice of Remote Deposition
Duces Tecum.

Respectfully submitted,

FLORIDA POWER & LIGHT COMPANY

By: /s/ R. Wade Litchfield
R. Wade Litchfield
Vice President and General Counsel
Authorized House Counsel No. 0062190
wade.litchfield@fpl.com
John T. Burnett
Vice President and Deputy General Counsel
Florida Bar No. 173304
john.t.burnett@fpl.com
Russell Badders
Vice President and Associate General Counsel
Florida Bar No. 007455
russell.badders@nexteraenergy.com
Maria Jose Moncada
Senior Attorney
Florida Bar No. 0773301
maria.moncada@fpl.com
Florida Power & Light Company
700 Universe Boulevard
Juno Beach, Florida 33408-0420
(561) 691-7101
(561) 691-7135 (fax)




CERTIFICATE OF SERVICE

20210015-El

| HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished

by electronic mail this 30th day of July 2021 to the following parties:

Suzanne Brownless

Bianca Lherisson

Shaw Stiller

Florida Public Service Commission
Office of the General Counsel
2540 Shumard Oak Boulevard
Tallahassee, Florida 32399-0850
sbrownle@psc.state.fl.us
blheriss@psc.state.fl.us
sstiller@psc.state.fl.us

James W. Brew

Laura Wynn Baker

Joseph R. Briscar

Stone Mattheis Xenopoulos & Brew, PC
1025 Thomas Jefferson St, NW

Suite 800 West

Washington, D.C. 20007
jbrew@smxblaw.com
Iwb@smxblaw.com

jrb@smxblaw.com

Attorneys for Florida Retail Federation

Barry A. Naum

Spilman Thomas & Battle, PLLC
1100 Bent Creek Boulevard, Suite 101
Mechanicsburg, PA 17050
bnaum@spilmanlaw.com

Attorney for Walmart

George Cavros

Southern Alliance for Clean Energy

120 E. Oakland Park Blvd., Suite 105

Fort Lauderdale, Florida 33334
george@cavros-law.com

Attorney for Southern Alliance for Clean
Energy
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Office of Public Counsel
Richard Gentry

Patricia A. Christensen
Anastacia Pirrello

c/o The Florida Legislature

111 W. Madison St., Rm 812
Tallahassee FL 32399-1400
gentry.richard@Ileg.state.fl.us
christensen.patty@Ieg.state.fl.us
pirrello.anastacia@]leg.state.fl.us
Attorneys for the Citizens

of the State of Florida

Jon C. Moyle, Jr.

Karen A. Putnal

Moyle Law Firm, P.A.
118 North Gadsden Street
Tallahassee, Florida 32301
jmoyle@maoylelaw.com
kputnal@moylelaw.com
mqualls@moylelaw.com
Attorneys for Florida Industrial Power Users
Group

Stephanie U. Eaton

Spilman Thomas & Battle, PLLC
110 Oakwood Drive, Suite 500
Winston-Salem, NC 27103
seaton@spilmanlaw.com
Attorney for Walmart

Nathan A. Skop, Esq.

420 NW 50th Blvd.

Gainesville, FL 32607

n_skop@hotmail.com

Attorney for Mr. & Mrs. Daniel R. Larson


mailto:christensen.patty@leg.state.fl.us
mailto:PIRRELLO.ANASTACIA@leg.state.fl.us
mailto:jbrew@smxblaw.com
mailto:lwb@smxblaw.com
mailto:jrb@smxblaw.com
mailto:jmoyle@moylelaw.com
mailto:kputnal@moylelaw.com
mailto:mqualls@moylelaw.com
mailto:bnaum@spilmanlaw.com
mailto:seaton@spilmanlaw.com
mailto:george@cavros-law.com
mailto:skop@hotmail.com

Katie Chiles Ottenweller
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Vote Solar
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Attorney for Vote Solar

Thomas A. Jernigan, GS-13, DAF
AFIMSC/JA
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ULFSC
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Arnold Braxton, TSgt, USAF
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Scott L. Kirk, Maj, USAF
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Tyndall Air Force Base, Florida 32403
ULFSC.Tyndall@us.af.mil
thomas.jernigan.3@us.af.mil
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Attorneys for Federal Executive Agencies

Floyd R. Self, B.C.S.

Berger Singerman, LLP

313 North Monroe Street, Suite 301
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T. Scott Thompson, Esq.
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Washington, DC 20004
SThompson@mintz.com

Attorneys for Florida Internet and
Television Association, Inc.

By:

William C. Garner

Law Office of William C. Garner, PLLC
3425 Bannerman Road

Unit 105, #414

Tallahassee, FL 32312
bgarner@wcglawoffice.com

Attorney for The CLEO Institute Inc.

Bradley Marshall

Jordan Luebkemann

Earthjustice

111 S. Martin Luther King Jr. Blvd.
Tallahassee, Florida 32301
bmarshall@earthjustice.org
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Christina I. Reichert

Earthjustice
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Attorneys for Florida Rising, Inc.

League of United Latin American Citizens of
Florida

Environmental Confederation of Southwest
Florida, Inc.

Robert Scheffel Wright

John T. LaVia, Il

Gardner, Bist, Bowden, Dee, LaVia, Wright &
Perry, P.A.

1300 Thomaswood Drive

Tallahassee, Florida 32308
schef@gbwlegal.com

jlavia@gbwlegal.com

Attorneys for Floridians Against Increased
Rates, Inc.

/sl R. Wade Litchfield
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