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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

Inre: Petition for rate increase by Florida ) DOCKET NO. 20210015-EI
Power & Light Company )
)

FLORIDA RISING’S, LEAGUE OF UNITED LATIN AMERICAN CITIZENS’, &
ENVIRONMENTAL CONFEDERATION OF SOUTHWEST FLORIDA’S
RESPONSE IN OPPOSITION TO THE RELIEF REQUESTED IN
FLORIDA POWER & LIGHT COMPANY’S MOTION FOR SUMMARY FINAL
ORDER REGARDING FLORIDIANS AGAINST INCREASED RATES. INC.

The League of United Latin American Citizens of Florida (“LULAC”), Environmental
Confederation of Southwest Florida (“ECOSWF”), and Florida Rising, pursuant to Rule 28-
106.204(1) of the Florida Administrative Code, hereby file this response in opposition to Florida
Power & Light Company’s (“FPL’s”) extraordinary request for relief in footnote 1 of their
motion for summary final order—namely, that after the close of evidence and after briefing has
been completed based on that evidence,' that the Commission have any “substantive . . .
testimony offered by [Floridians Against Increased Rates (“FAIR”)] and any substantive
evidence that they present at the hearing be struck from the record.” FPL’s Motion for Summary
Final Order Regarding Floridians Against Increased Rates, Inc. at 1, n.1 [hereinafter “FPL’s
Motion”] (emphasis added). Although not spelled out in the footnote, it appears that FPL would
like to have struck the testimony of the witnesses that Florida Rising, ECOSWF, and LULAC are
co-sponsoring with FAIR, namely Mr. Herndon, Mr. Mac Mathuna, and Mr. Devlin, in addition
to any substantive evidence FAIR introduces on cross-examination or otherwise at the

evidentiary hearing. Such relief after the close of the evidentiary record, and after the

!'In Footnote 1, “FPL recognizes that the Commission has decided to address the issue of FAIR’s
standing . . . at the conclusion of this hearing and as part of the resolution of Issue 9 in the Pre-
Hearing Order,” which will occur after briefing, with FPL “understand[ing] that the resolution of
this motion will be held in abeyance until that time.” FPL Motion at 1, n.1.
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completion of briefing relying on that record, has no basis in Florida law (and FPL cites none),
and will result in prejudice to all parties that will be relying on the evidentiary record as
completed at the evidentiary hearing. The Commission must reject the extraordinary relief that
FPL requested in footnote 1 of its motion.
BACKGROUND

FPL filed this petition to increase rates for its customers back in March. The Order
Establishing Procedure in this case was filed on March 24, 2021. In accordance with the
scheduling requirements outlined in the Order Establishing Procedure, on June 21, 2021, the pre-
filed testimonies of Mr. Herndon, Mr. Mac Mathuna, and Mr. Devlin were filed in this docket.
Florida Rising, ECOSWF, and LULAC filed their Prehearing Statement on July 14, 2021, as did
the other parties. On August 2, 2021, the Prehearing Conference in this case was held, in
preparation for a two-week evidentiary hearing that is scheduled to take place from August 16-
27,2021. On August 4, 2021, FPL filed its Motion for Summary Final Order regarding FAIR,
including a request that after the evidentiary hearing and briefing has been concluded, that the
Commission strike from the evidentiary record any evidence or testimony supported by FAIR,
regardless of whether it is also supported or submitted by other parties or the prejudice it may
cause other parties, and without citing any legal basis to support its requested relief.

ARGUMENT
L. FPL’s Motion is Untimely

Pursuant to Order No. PSC-2021-0116-PCO-EI, the Order Establishing Procedure in this
Docket, any “[m]otions to strike any portion of the prefiled testimony and related portions of
exhibits of any witness shall be made in writing no later than the Prehearing Conference.

Motions to strike any potion of prefiled testimony and related portions of exhibits at hearing



shall be considered untimely, absent good cause shown.” Order Establishing Procedure at 8 (Fla.
P.S.C. Mar. 24, 2021). Not only did FPL fail to move to strike the testimony in writing at the
Prehearing Conference, FPL proposed to stipulate to all of the FAIR witnesses in question
except for Mr. Herndon. This is far from meeting the timely objection requirements of the Order
Establishing Procedure. See Dowd v. Star Mfg. Co., 385 So. 2d 179, 181 (Fla. 3d DCA 1980)
(“/An untimely motion to strike [testimony] is not a substitute for a timely objection. . . .

[Party’s] failure to make timely objection results in this point on appeal not being properly
preserved for our review.”).

But more than saying that FPL will move to strike during the testimony of the witnesses
at the evidentiary hearing, FPL asks that the testimony be struck after the close of the evidentiary
record, the very record that intervenors will be relying on to conduct briefing. FPL cites no legal
basis to support this relief, nor will it be able to find any, as it is improper to strike testimony
after the close of the evidentiary record. Jones v. State, 701 So. 2d 76, 78 (Fla. 1997) (affirming
trial court finding that motion to strike after completion of testimony was untimely as “objection
is waived unless it is made at the time the testimony is offered”); Platt v. Rowand, 54 Fla. 237,
242 (1907) (“[W]hen evidence . . . has been admitted without objection, the witness being
examined and cross-examined by the respective parties, it is not error to deny a motion to strike
out such evidence, made after its tendency and effect have been disclosed.”); Wicoma Inv. Co. v.
Pridgeon, 137 Fla. 540, 544 (1939) (“Where no objections are interposed to questions and the
testimony is admitted without objection, the party failing to object cannot, as a matter of right,
have the responsive testimony stricken out on motion, though it may be irrelevant or

incompetent, and open to attack by proper objection.”); Rojas v. Rodriguez, 185 So. 3d 710, 711



(Fla. 3d DCA 2016) (failure to raise objection “prior to the conclusion of trial” was “fatal to the
defendant’s case” to have the testimony in question stricken).

Furthermore, chapter 120 provides no support for FPL’s requested relief. See
§ 120.569(2)(g), Fla. Stat. (“Irrelevant, immaterial, or unduly repetitious evidence shall be
excluded, but all other evidence of a type commonly relied upon by reasonably prudent persons
in the conduct of their affairs shall be admissible, whether or not such evidence would be
admissible in a trial in the courts of Florida.”) (emphasis added). Additionally, Chapter 120
provides that the record of the proceeding “shall” include “[e]vidence admitted,” and “[t]he
official transcript,” § 120.57(1)(f), Fla. Stat., and that the “agency shall accurately and
completely preserve all testimony in the proceeding,” § 120.57(1)(g), Fla. Stat. Notably, there is
no mechanism for admitted evidence or testimony to be removed or excluded from the record
after the fact, and FPL cites no basis for any such mechanism.

I1. There Is No Legal Basis for Striking Co-Sponsored Testimony After the Close of
the Record

Even if FPL’s motion to strike was not untimely, considering that Florida Rising,
LULAC, and ECOSWEF are also calling the same witnesses and adducing the same testimony,
FPL’s requested relief has no basis. The Commission has already concluded that Florida Rising
be allowed to co-sponsor the witnesses, as there is no basis for FPL to claim prejudice.
Prehearing Order at 237, Order No. 20210015-EI (Fla. P.S.C. Aug. 10, 2021). Nor is it
uncommon for witnesses to be adopted or called by other parties. See, e.g., Jones v. State, 440
So. 2d 570, 576 (Fla. 1983) (defendant suffered no due process violation when cross-
examination was limited based on scope objections as defendant could have called the witness
“as his own witness”). This includes in the Chapter 120 context. See, e.g., Paul Still v.

Suwannee River Water Mgmt. Dist., Case No. 14-1420RU, Final Order at 8 (Fla. DOAH, Sept.



11, 2014), available at https://www.doah.state.fl.us/ROS/2014/14001420.pdf (showing that

petitioner Paul Still called several witnesses that had not been specifically listed as his witnesses,
but had been listed by other parties, including respondents, as shown in the Amended Pre-
Hearing Stipulation, available at

https://www.doah.state.fl.us/DocDoc/2014/001420/14001420M-053014-10144514.PDF). See

also, e.g., Okaloosa Cty. v. Dep’t of Juvenile Justice, Case No. 12-0891RX, Final Order, 2012
WL 2993757 at *2 (Fla. DOAH July 17, 2012) (“Bay County adopted the testimony of witnesses
called by Okaloosa and Nassau Counties.”); Brown v. Dep’t of Health & Rehab. Servs., Case No.
87-3405, Recommended Order, 1987 WL 488142 at *1 (Fla. DOAH, Nov. 13, 1987)
(“Respondent adopted the testimony of all witnesses . . . .”); Dep’t of Comm. Affairs v. City of
Tampa, Case No. 08-4820GM, Respondent City of Tampa’s Proposed Recommended Order,
2009 WL 2712064 at *2 (Fla. DOAH, Aug. 7, 2009) (“At the close of the hearing, the
Department of Community Affairs adopted the testimony of the Department of the Air Force’s
witnesses. Similarly, the City adopted the testimony presented by Florida Risk and Tank
Lines.”).

As is common in the Chapter 120 context, LULAC, ECOSWEF, and Florida Rising, in
their Prehearing Statement, specifically listed under “Witnesses:” “All witnesses listed or
presented by any other party or intervenor.” Florida Rising, LULAC, & ECOSWF Prehearing

Statement at 3, available at http://www.psc.state.fl.us/library/filings/2021/07939-2021/07939-

2021.pdf. No objection to this listing has been received or noted. As a general matter, “a motion
to strike out the entire testimony of a witness should be denied, if any part is admissible for any
purpose.” Platt v. Rowand, 54 Fla. 237, 241 (1907). As long as witnesses have relevant

testimony to offer, parties can call whatever witnesses they like. Florida Rising, ECOSWF, and



LULAC are calling Mr. Herndon, Mr. Mac Mathuna, and Mr. Devlin to testify in this cause, and
FPL has not cited any legal reason why Florida Rising, ECOSWF, and LULAC should not be
allowed to do so. As the entirety of the witnesses’ direct testimony was pre-filed on June 21,
2021, in accordance with the Order Establishing Procedure, leaving FPL ample time to conduct
discovery on the substance of the testimony, FPL has no cause to object that additional parties
are calling Mr. Herndon, Mr. Mac Mathuna, and Mr. Devlin to testify.
III.  An Uncertain Evidentiary Record Will Prejudice All Intervenors

Even if FPL’s motion to strike was not untimely, and even if Florida Rising, LULAC,
and ECOSWF were not permitted to call Mr. Herndon, Mr. Mac Mathuna, and Mr. Devlin as
witnesses, FPL’s requested relief is still due to be denied due to the timing of the relief requested
and how that timing prejudices intervenors. Florida Rising, LULAC, and ECOSWF intend to
rely on the testimony of Mr. Herndon, Mr. Mac Mathuna, and Mr. Devlin in briefing. Calling
into question the evidentiary record that will be relied on for briefing prejudices all parties and
puts parties in a bind on how to conduct the evidentiary hearing.

The Prehearing Order prohibits duplicative cross-examination, See Prehearing Order at 5,
Order No. PSC-2021-0302-PHO-EI (Fla P.S.C. Aug. 10, 2021), but in light of FPL’s requested
relief that post-briefing substantive evidence adduced by FAIR be excised from the record,
intervenors will, of necessity, be required to duplicate FAIR’s cross-examination in order to
ensure that there is an evidentiary record that they can rely on. For example, as a hypothetical, if
upon cross-examination by FAIR’s counsel, Mr. Silagy admitted that there was no basis for
FPL’s requested rate increase, intervenors would be greatly prejudiced if they were uncertain
whether they could rely on such an admission in briefing. Absent a timely objection to the

testimony on an evidentiary ground, there would be no basis for striking Mr. Silagy’s testimony



from the record, and FPL cites no such basis—yet that is exactly what FPL requests. Therefore,
in order to create a proper and reliable evidentiary record, FPL’s requested relief will require
intervenors to create the record twice—once as FAIR introduces it at the evidentiary hearing—
and a second time via other parties to ensure that the evidence will not be removed from the
record post-briefing, hence invalidating said briefs. This required duplication will unnecessarily
delay the evidentiary hearing in this case, and the uncertainty of being able to rely on the
testimony of FAIR-sponsored witnesses, even co-sponsored by Florida Rising, ECOSWF, and
LULAC, will prejudice intervenors in briefing as intervenors will be unsure what parts of the
evidentiary record they will be allowed to rely on.
For all of these reasons, the requested relief in footnote 1 of FPL’s Motion for Summary
Final Order is due to be summarily denied. Due to the impending evidentiary hearing and the
uncertainty FPL has created regarding the evidentiary record, Florida Rising, ECOSWF, and
LULAC request that the Commission issue an expedited decision regarding FPL’s motion to
strike contained in footnote 1 of its Motion for Summary Final Order.
RESPECTFULLY SUBMITTED this 11th day of August, 2021.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true copy and correct copy of the foregoing was served on

this 11th day of August, 2021, via electronic mail on:
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DATED this 11th day of August, 2021.
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