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FLORIDA RISING, INC., 
ENVIRONMENTAL 
CONFEDERATION OF 
SOUTHWEST FLORIDA, INC., 
LU LAC FLORIDA 
EDUCATIONAL FUND, INC., 

Appellants, 

v. 

FLORIDA PUBLIC SERVICE 
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Appellee. 

FILED 1/3/2022 
DOCUMENT NO. 00031-2022 
FPSC - COMMISSION CLERK 

IN THE FLORIDA PUBLIC 
SERVICE COMMISSION 

DOCKET NO. 20210015-EI 

NOTICE OF 
ADMINISTRATIVE APPEAL 

NOTICE IS GIVEN that Florida Rising , Inc. , Environmental 

Confederation of Southwest Florida, Inc., and LULAC Florida Education 

Fund, Inc. , better known as the League of United Latin American Citizens 

of Florida ("LULAC"), Appellants, appeal to the Supreme Court of Florida, 

the order of this Commission, Order No. PSC-2021-0446-S-EI, rendered 

December 2, 2021, and , to the extent applicable, appeal Amendatory 

Order No. PSC-2021-0446A-S-EI , rendered on December 9, 2021. A 

copy of Order No. PSC-2021-0446-S-EI is attached to this Notice of 

Administrative Appeal as Exhibit "A." A copy of Order No. PSC-2021-

0446A-S-EI is attached as Exhibit "B." The nature of the order is a final 

order approving the stipulation and settlement agreement filed by Florida 
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Power & Light Company in connection with its petition for a base rate 

increase. 

RESPECTFULLY SUBMITTED this 3rd day of January, 2022. 
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/s/ Bradley Marshall 
Bradley Marshall 
Florida Bar No. 0098008 
bmarshall@earthjustice.org 
Jordan Luebkemann 
Florida Bar No. 1015603 
jluebkemann@earthjustice.org 
Earthjustice 
111 S. Martin Luther King Jr. Blvd. 
Tallahassee, Florida 32301 
(850) 681-0031 
(850) 681 -0020 (facsimile) 

Counsel for Florida Rising, 
Environmental Confederation of 
Southwest Florida, & League of 
United Latin American Citizens 
of Florida 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing 

NOTICE OF ADMINISTRATIVE APPEAL has been furnished by electronic 

mail on this 3rd day of January, 2022, to the following: 

 
Florida Public Service 
Commission 
Suzanne Brownless 
Shaw Stiller 
Bianca Lherisson  
Jennifer Crawford 
Office of the General Counsel 
2540 Shumard Oak Boulevard 
Tallahassee, Florida 32399-0850  
sbrownle@psc.state.fl.us 
sstiller@psc.state.fl.us 
blheriss@psc.state.fl.us 
jcrawfor@psc.state.fl.us 
 
Office of the Public Counsel 
c/o The Florida Legislature 
Richard Gentry 
Charles J. Rehwinkel 
Patty A. Christensen 
Anastacia Pirello 
111 W. Madison Street, Room 812 
Tallahassee FL 32399 
gentry.richard@leg.state.fl.us 
rehwinkel.charles@leg.state.fl.us 
christensen.patty@leg.state.fl.us 
pirrello.anastacia@leg.state.fl.us 
 
 
 
 

Florida Power & Light Co. 
R. Wade Litchfield 
John T. Burnett 
Russell Badders 
Maria Jose Moncada 
Ken Rubin 
Joel T. Baker 69 
Kenneth Hoffman 
700 Universe Blvd. 
Juno Beach, FL 33408-0420 
wade.litchfield@fpl.com 
john.t.burnett@fpl.com 
russell.badders@nexteraenergy.com 
maria.moncada@fpl.com 
ken.rubin@fpl.com 
joel.baker@fpl.com 
ken.hoffman@fpl.com 
 
Walmart Inc.  
Stephanie U. (Roberts) Eaton 
Spilman Thomas & Battle, PLLC 
110 Oakwood Drive, Suite 500 
Winston-Salem, NC 27103 
Barry A. Naum 
Spilman Thomas & Battle, PLLC 
1100 Bent Creek Boulevard, Ste. 101 
Mechanicsburg, PA 17050 
seaton@spilmanlaw.com  
bnaum@spilmanlaw.com 
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Florida Industrial Power  
Users Group 
Jon C. Moyle, Jr. , Karen A. Putnal  
Moyle Law Firm, P.A.  
118 North Gadsden Street  
Tallahassee, Florida 32301  
T: (850) 681-3828 F: (850) 681-8788 
jmoyle@moylelaw.com; 
kputnal@moylelaw.com  
mqualls@moylelaw.com 
 
Southern Alliance for Clean 
Energy 
George Cavros 
120 E. Oakland Park Blvd., Suite 105 
Fort Lauderdale, Florida 33334 
(954) 295-5714 
george@cavros-law.com 
 
Daniel Larson & Alexandria 
Larson 
Nathan A. Skop 
420 NW 50th Blvd. 
Gainesville, FL 32607 
n_skop@hotmail.com 
 
Florida Internet & Television 
Association 
Floyd R. Self 
313 N. Monroe St. 
Suite 301 
Tallahassee, FL 
fself@bergersingerman.com 
 
T. Scott Thompson 
Mintz, Levin, Cohn, Ferris, Glovsky  
Popeo, P.C. 
555 12th St NW, Suite 1100 
Washington, DC 20004 
sthompson@mintz.com 

Vote Solar 
Katie Chiles Ottenweller 
GA Bar No. 918668 
838 Barton Woods Road SE 
Atlanta, GA 30307 
katie@votesolar.org 
Phone: 706.224.8017 
 
The CLEO Institute, Inc. 
William C. Garner 
Law Office of William C. Garner, 
PLLC 
3425 Bannerman Road 
Unit 105, #414 
Tallahassee, FL 32312 
bgarner@wcglawoffice.com 
 
Federal Executive Agencies 
Thomas A. Jernigan 
Holly L. Buchanan 
Robert J. Friedman 
Arnold Braxton 
Ebony M. Payton 
139 Barnes Drive, Suite 1 
Tyndall Air Force Base 
thomas.jernigan.3@us.af.mil 
holly.buchanan.1@us.af.mil 
robert.friedman.5@us.af.mil 
arnold.braxton@us.af.mil 
ebony.payton.ctr@us.af.mil 
ULFSC.Tyndall@us.af.mil 
 
Floridians Against Increased 
Rates, Inc. 
Robert Scheffel Wright 
John T. LaVia, III 
1300 Thomaswood Dr. 
Tallahassee, FL 32308 
schef@gbwlegal.com 
jlavia@gbwlegal.com 
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DATED this 3rd day of January, 2022. 
 

       /s/ Bradley Marshall 
       Attorney 
 
 
 

 

 

 

 

 

 

 

 

 

 

 

 
 
 
 
 
 
 
 
 
 

Florida Retail Federation 
James W. Brew 
Laura Wynn Baker 
Joseph R. Briscar 
Stone Mattheis Xenopoulos & Brew, 
PC 
1025 Thomas Jefferson St., NW 
Suite 800 West 
Washington, D.C. 20007 
jbrew@smxblaw.com 
lwb@smxblaw.com 
jrb@smxblaw.com 
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FILED 12/2/2021 
DOCUMENT NO. 12919-2021 
FPSC - COMMISSION CLERK 

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Petition for rate increase by Florida 
Power & Light Company. 

-----------------

DOCKET NO. 20210015-EI 
ORDER NO. PSC-2021-0446-S-EI 
ISSUED: December 2, 2021 

The following Commissioners participated in the disposition of this matter: 

GARY F. CLARK, Chairman 
ART GRAHAM 

ANDREW GILES FAY 
MIKE LAROSA 

GABRIELLA PASSIDOMO 
APPEARANCES: 

R. WADE LITCHFIELD, Vice President and General Counsel; JOHN T. 
BURNETT, Vice President and Deputy General Counsel; MARIA J. 
MONCADA, Senior Attorney, and CHRISTOPHER WRIGHT, ESQUIRE, 
Florida Power & Light Company, 700 Universe Boulevard, Juno Beach, FL 
33408 
On behalf of Florida Power & Light Company {FPL). 

RICHARD GENTRY, Public Counsel; PATRICIA A. CHRISTENSEN, 
Associate Public Counsel; ANASTACIA PIRRELLO, Associate Public Counsel; 
and CHARLES REHWINKEL, Deputy Public Counsel; Office of Public Counsel, 
c/o The Florida Legislature, 111 West Madison Street, Room 812, Tallahassee, 
Florida 32399-1400 
On behalf of Office of the Public Counsel {OPC). 

WILLIAM C. GARNER, ESQUIRE, Law Office of William C. Garner, PLLC, 
3425 Bannerman Road, Unit 105, #414, Tallahassee, FL 32312 
On behalf of the CLEO Institute Inc. {CLEO). 

ROBERT SCHEFFEL WRIGHT and JOHN T. LA VIA, III, ESQUIRES, 
Gardner, Bist, Bowden, Dee, LaVia, Wright, Perry & Harper, P.A., 1300 
Thomaswood Drive, Tallahassee, Florida 32308 
On behalf of Floridians Against Increased Rates, Inc. (FAIR). 

SCOTT L. KIRK, MAJ, USAF, AF/JAOE-ULFSC, ESQUIRE, 139 Barnes 
Drive, Suite 1, Tyndall Air Force Base, FL 32403 
On behalf of the Federal Executive Agencies {FEA). 

JON C. MOYLE, JR. and KAREN PUTNAL, ESQUIRES, Moyle Law Firm, 
P.A., 118 North Gadsden Street, Tallahassee, FL 32312 
On behalf of the Florida Industrial Power Users Group {FIPUG). 
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FLOYD R. SELF, ESQUIRE, Berger Singerman, LLP, 313 North Monroe Street, 
Suite 301, Tallahassee, FL 32301 and T. SCOTT THOMPSON, ESQUIRE, 
Mintz, Levin, Cohn, Ferris, Glovsky and Popeo, P.C., 555 12th Street NW, Suite 
1100, Washington, DC 20004 
On behalf of Florida Internet & Television Association. Inc. (FIT). 

JAMES W. BREW and LAURA WYNN BAKER, ESQUIRES, Stone Mattheis 
Xenopoulos & Brew, PC, 1025 Thomas Jefferson Street, NW, Eighth Floor, West 
Tower, Washington, D.C. 20007 
On behalf of Florida Retail Federation (FRF). 

BRADLEY MARSHALL and JORDAN LUEBKEMANN, ESQUIRES, 
Earthjustice, 111 S. Martin Luther King Jr. Blvd., Tallahassee, Florida 32301 
and CHRISTINA I. REICHERT, ESQUIRE, Earthjustice, 4500 Biscayne Blvd., 
Ste. 201, Miami, Florida 33137 
On behalf of Florida Rising. Inc .• League of United Latin American Citizens of 
Florida. and Environmental Confederation of Southwest Florida. Inc. (Fla. Rising. 
LULAC. ECOSWF). 

NATHAN A. SKOP, ESQUIRE, 420 NW 50th Boulevard, Gainesville, FL 32607 
On behalf of Daniel and Alexandria Larson (Larsons). 

GEORGE CA VROS, ESQUIRE, Southern Alliance for Clean Energy, 120 E. 
Oakland Park Blvd., Suite 105, Fort Lauderdale, FL 33334 
On behalf of Southern Alliance for Clean Energy (SACE). 

KA TIE CHILES OTTENWELLER, ESQUIRE, Southeast Director, Vote Solar, 
838 Barton Woods Road, Atlanta, GA 30307 
On behalf of Vote Solar. 

STEPHANIE U. EATON, ESQUIRE, Spilman Thomas & Battle, PLLC, 110 
Oakwood Drive, Suite 500, Winston-Salem, NC 27103 
On behalf ofWalmart Inc. (Walmart). 

SUZANNE S. BROWNLESS, SHAW P. STILLER, and BIANCA LHERISSON, 
ESQUIRES, Florida Public Service Commission, 2540 Shumard Oak Boulevard, 
Tallahassee, Florida 32399-0850 
On behalf of the Florida Public Service Commission (Staffl. 

MARY ANNE HELTON, ESQUIRE, Deputy General Counsel, Florida Public 
Service Commission, 2540 Shumard Oak Boulevard, Tallahassee, Florida 32399-
0850 
Advisor to the Florida Public Service Commission. 



ORDER NO. PSC-2021-0446-S-EI 
DOCKET NO. 20210015-EI 
PAGE3 

KEITH C. HETRICK, ESQUIRE, General Counsel, Florida Public Service 
Commission, 2540 Shumard Oak Boulevard, Tallahassee, Florida 32399-0850 
Florida Public Service Commission General Counsel. 

FINAL ORDER APPROVING 2021 STIPULATION AND 
SETTLEMENT AGREEMENT 

BY THE COMMISSION: 

BACKGROUND 

On March 12, 2021, Florida Power & Light Company (FPL) filed its petition, minimum 
filing requirements, and testimony for a base rate increase effective January 2022. As part of its 
request, FPL is seeking to consolidate its rates with those of Gulf Power Company (Gulf), 
recently acquired by FPL's parent company. Pursuant to Order No. PSC-2021-0116-PCO-EI, 
issued March 24, 2021, the hearing for the FPL rate case was scheduled for August 16 through 
August 27, 2021. 

OPC's intervention was acknowledged. 1 Florida Executive Agencies (FEA), Florida 
Industrial Power Users Group (FIPUG), Florida Internet & Television Association, Inc. (FIT), 
Florida Retail Federation (FRF), Southern Alliance for Clean Energy (SACE) and Vote Solar 
were granted intervention on an associational standing basis.2 Walmart Inc. (Walmart) and 
Daniel and Alexandria Larson (Larsons) were granted intervention on an individual standing 
basis.3 CLEO Institute Inc. (CLEO) and Florida Rising, Inc. (Fla. Rising) were granted 
intervention on an individual standing basis and provisional intervention on an associational 
standing basis.4 Floridians Against Increased Rates, Inc. (FAIR), League of United Latin 
American Citizens of Florida (LULAC), and Environmental Confederation of Southwest Florida, 
Inc. (ECOSWF) were granted provisional intervention on an associational standing basis. The 
Smart Thermostat Coalition filed a petition to intervene based on associational standing on June 
21, 2021, which was denied.5 

As part of the administrative hearing in this docket, we conducted twelve customer 
service hearings over a two-week period in June and July of 2021. Testimony was taken from 
over 370 FPL and Gulf customers and public officials, with respect to the rates and service 
provided by the utilities. 

1 Order No. PSC-2021-0062-PCO-EI, issued January 29, 2021. 
2 Order No. PSC-2021-0132-PCO-EI, issued April 16, 2021; Order No. PSC-2021-0133-PCO-EI, issued April 16, 
2021; Order No. PSC-2021-0255-PCO-EI, issued July 13, 2021; Order No. PSC-2021-0134-PCO-EI, issued April 
16, 2021; Order No. PSC-2021-0136-PCO-EI, issued April 16, 2021; and Order No. PSC-2021-0179-PCO-EI, 
issued May 19, 2021 . 
3 Order No. PSC-2021-0189-PCO-EI, issued May 26, 2021 and Order No. PSC-2021-0135-PCO-EI, issued April 
16, 2021. 
4 Order No. PSC-2021-0184-PCO-EI, issued May 20, 2021 and Order No. PSC-2021-0139-PCO-EI, issued April 
20, 2021. 
5 Order No. PSC-2021-0256-PCO-EI, issued July 13, 2021. 
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On August 10, 2021, FPL, OPC, FRF, FIPUG, and SACE (Signatories) filed a Joint 
Motion for Approval of Stipulation and Settlement Agreement (2021 Settlement), attached 
hereto as Attachment A.6 On August 12, 2021, the hearing scheduled to commence on August 
16 was continued until Wednesday, August 18, 2021, in order to allow FPL and Gulf to 
appropriately respond to service issues associated with Tropical Storm Fred's landfall in its 
Panhandle service area.7 At the August 18, 2021 hearing, the procedures for conducting a full 
hearing at a later date on the petition for rate increase and the 2021 Settlement were discussed. 
Order No. PSC-2021-0314-PCO-EI, issued on August 20, 2021, set 2021 Settlement testimony 
filing dates and a new hearing date of September 20-22, 2021, for the rate case and the 2021 
Settlement. 

The final hearing on FPL's base rate increase petition, as well as the 2021 Settlement, 
was held on September 20, 2021. The testimony of 60 witnesses and 635 exhibits were admitted 
into the record. On October 11, 2021, post-hearing briefs were filed by FPL, OPC, FIPUG, FRF, 
FEA, FAIR, FIT, Fla. Rising, LULAC, ECOSWF, Larsons, SACE, and Walmart. A Special 
Agenda Conference was held on October 26, 2021, to consider and vote on: jurisdictional Issues 
1-6; Issue 9, FAIR's request for associational intervention, and Issue A, whether the 2021 
Settlement should be approved. 

The 2021 Settlement has a minimum four year term through December 31, 2026. Base 
rates and service charges will be increased to generate an additional $692 million of annual 
revenue effective January 1, 2022. Effective January 1, 2023, FPL's base rates and service 
charges will be increased to generate an additional $560 million in annual revenue. FPL is 
authorized to expand its Solar Base Rate Adjustments to construct an additional 1,788 megawatts 
of solar projects in 2024 and 2025. FPL's regulatory return on common equity is set at 10.6% 
for all purposes with a range of 9.7% to 11.7%. The 2021 Settlement continues a storm cost 
recovery mechanism and creates a theoretical depreciation reserve surplus of $1.45 billion which 
FPL may amortize up to a $200 million cap in 2022, but at its sole discretion each year 
thereafter. Several electrical vehicle pilot programs are included that encourage the development 
of the use of electric vehicles. A four-year solar power facilities pilot program is also included 
that allows commercial and industrial customers to elect to have FPL install and maintain a solar 
facility on their site for a monthly tariff charge over a ten-year term. FPL is also authorized to 
conduct a four-year pilot program to test residential customer smart electrical panels and to 
develop a Green Hydrogen pilot project. Finally, effective January 1, 2022, unified FPL rates 
will apply to all customers throughout the former FPL and Gulf service territories. 

We have jurisdiction over this matter pursuant to the provisions of Chapter 120 and 
Sections 366.04, 366.05, and 366.06, Florida Statutes (F.S.) 

6 During the discovery process, it was discovered that there were scrivener's errors contained in Exhibits A, B, and 
C to the 2021 Settlement filed on August 10, 2021. Exhibit A is Schedule E-5 (with RSAM). Exhibits Band Care 
tariff sheets for 2022 and 2023. Revised versions of Exhibits A, B, and C are included in the 2021 Settlement 
attached to this order. 
7 Order No. PSC-2021-0305-PCO-EI, issued August 12, 2021. 
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DECISION 

The issues to be resolved in this case can be roughly divided into three groups: standing -
whether FAIR's request to intervene should be granted; jurisdictional - whether we have the 
statutory authority to approve proposed rate recovery mechanisms as part of the 2021 Settlement; 
and whether the 2021 Settlement should be approved. 

FAIR Standing 

FPL opposes FAIR' s standing to intervene and participate in this proceeding as a full 
party. The question before us is framed as Issue 9 in the Prehearing Order: Has Floridians 
Against Increased Rates, Inc. demonstrated individual and/or associational standing to intervene 
in this proceeding? 

Background 

By Motion to Intervene dated May 4, 2021, FAIR requested permission to intervene as a 
full party in this proceeding. FAIR contended in this Motion that it has associational standing 
and meets the three-prong test of Florida Home Builders v. Dept. of Labor and Employment 
Security.8 On May 7, 2021, FPL filed an Amended Response to the Motion to Intervene and 
objected to FAIR's intervention as an association. On May 19, 2021, the Prehearing Officer 
issued an Order Provisionally Granting FAIR's Motion to Intervene, allowing FAIR to 
participate as a full party and FPL to test the allegations of standing. 

On August 4, 2021, FPL filed a Motion for Summary Final Order Regarding Floridians 
Against Increased Rates, Inc., to which FAIR filed a Response on August 11, 2021. At the 
commencement of the procedural hearing conducted August 18, 2021, the Presiding Officer 
ordered that disposition of the Motion for Summary Order would be delayed and included as a 
post-hearing ruling. Accordingly, the Motion for Summary Final Order is addressed below as 
part of our ruling on FAIR' s standing. 

Standards for Intervention 

Pursuant to Rule 28-106.205, F.A.C., persons other than the original parties to a pending 
proceeding who have a substantial interest in the proceeding and who desire to become parties 
may move for leave to intervene. Motions for leave to intervene must be filed at least twenty (20) 
days before the final hearing, must comply with Rule 28-106.204(3), F.A.C., and must include 
allegations sufficient to demonstrate that the intervenor is entitled to participate in the proceeding 
as a matter of constitutional or statutory right or pursuant to Commission rule, or that the 
substantial interests of the intervenor are subject to determination or will be affected through the 
proceeding. Intervenors take the case as they find it. 

8 412 So. 2d 351 (Fla. 1982). FAIR has not alleged that it has individual standing. 
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Because it has alleged associational standing on behalf of its members, FAIR must meet 
the three-prong standing test set forth in Florida Home Builders Association v. Department of 
Labor and Employment Security, 412 So. 2d 351, 353-54 (Fla. 1982), and Farmworker Rights 
Organization, Inc. v. Department of Health and Rehabilitative Services, 417 So. 2d 753, 754 
(Fla. 1st DCA 1982), as more fully discussed below. 

FAIR's Evidence and Argument in Support of Standing 

FAIR was incorporated on March, 16, 2021, as a Florida not-for-profit membership 
organization. The specific purposes of FAIR, as set forth in its Articles of Incorporation, include 
advancing the welfare of residential and business customers of investor-owned electric utilities 
by advocating against actions that "are likely to result in electric rates being greater than 
necessary to ensure the provision of safe and reliable electric service."9 

After its incorporation, FAIR began to recruit members. At the time the Motion to 
Intervene was filed, May 4, 2021, 16 persons had either returned a paper membership form or e­
mailed a PDF to FAIR. As of June 15, 2021, after the FAIR website had gone live, the number 
of persons who had completed the membership form had increased to 516. FAIR witness Nancy 
Watkins, FAIR's Treasurer, verified the June 15, 2021 membership list. 1° Four hundred and 
twenty of those FAIR members (82%) are customers of FPL. 

Currently, FAIR does not have membership dues and does not solicit donations. FAIR 
receives all of its funding from one or more anonymous non-members. The rates paid by FAIR 
members who are FPL customers will be affected if the petition for an increase in base rates is 
granted or the settlement agreement is approved. FAIR seeks to prevent these rate actions by 
participating in this proceeding and opposing the petition and settlement as an association on 
behalf of its members. 

FPL Arguments Against Standing 

FPL raises several challenges to FAIR's standing. First, FPL argues that because FAIR 
has never held an in-person membership meeting and has not spoken to or become personally 
acquainted with the persons who completed forms online, FAIR failed to prove that the 
membership forms were submitted by "real" or "flesh and blood" people. FPL further asserts 
that injury or impact must be demonstrated at the time the intervention request is filed and 
maintained at all times through the proceeding for a putative intervenor to have standing, and 
that FAIR failed to prove that it had any members on May 4, 2021 , when the Motion to Intervene 
was filed. FPL next contends that an individual who fills out the membership form does not 
become a member until admitted by a majority vote of FAIR's Board of Directors. As its final 
argument on standing, FPL contends that Hunt v. Washington State Apple Advertising 

9 Ex. 287 (NHW-2). 
10 Three persons who had filled out forms subsequently indicated that they did not wish to be members of FAIR, 
which reduced the membership number as ofJune 15th from 516 to 513. 
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Commission11 outlines factors FAIR must meet to have standing as the "functional equivalent" of 
a traditional trade association. 

Decision 

The first prong of the Florida Home Builders associational standing test requires that an 
association demonstrate that a substantial number of its members may be substantially affected 
by the Commission's decision in a docket. 12 Of the total 513 members of FAIR as of June 15, 
2021, 420 (82%) are customers of FPL. This is a substantial number of the membership of 
FAIR. 13 As customers of FPL, each of these persons will realize an impact to their utility bill as 
a result of the decision in this rate case, 14 and is "substantially affected" for purposes of 
standing. 15 

FAIR's membership steadily increased from the time it incorporated through the Summer 
of 2021. Because this is a de nova proceeding,16 evidence of FAIR's growth in membership 
subsequent to filing its Motion to Intervene is admissible and may be considered by the 
Commission. The statute that governs intervention in this proceeding requires that intervention 
be requested more than 20 days prior to the final hearing, but contains no temporal limitation on 
associational membership or evidence of membership. Notably, there are examples of statutes 
that impose temporal standards on standing requirements for certain administrative proceedings. 
For example, Section 403.412(6), F.S., contains timing and membership requirements for 
organizational standing in certain environmental permitting proceedings. 17 Yet another statute 
imposes temporal limitations on relevant evidence in growth management proceedings. 18 

11 432 U.S. 333 (1977). 
12 Fla. Home Builders, 412 So. 2d at 353-54; Farmworker Rights Org., 417 So. 2d at 754. 
13 See Hillsborough Cty. v. Fla. Rest. Ass'n, Inc., 603 So. 2d 587, 589 (Fla. 2d DCA 1992) (a "substantial number" 
of members for associational standing does not require a set percentage or specific number); ABC Fine Wine & 
Spirits v. Dep't of Bus. & Pro. Regul., 323 So. 3d 794, 798 (Fla. 1st DCA May 19, 2021) (42% of association's 
members found to be a "substantial number"). 
14 See Order No. PSC-01-1934-PCO-EI, issued September 25, 2001, in Docket No. 010949-EI, In re: Rate Increase 
by Gulf Power Co. ("The Petitioner's members are ratepayers of Gulf. In this docket, the Commission will set new 
retail rates for Gulf. The Petitioner's members must pay whatever rates result from this proceeding, so they have a 
substantial interest in this proceeding."). 
15 See Order No. PSC-12-0229-PCO-EI, issued May 9, 2012, in Docket No. 120015-EI, In re: Petition for Increase 
in Rates by Florida Power & Light Co. (FPL customer is substantially affected and has standing to intervene in FPL 
rate case). 
16 See Section 120.57(1)(k), F.S. ("All proceedings conducted under this subsection shall be de novo."). 
17 See Section 403.412(6), F.S. ("Any Florida corporation not for profit which has at least 25 current members 
residing within the county where the activity is proposed, and which was formed for the purpose of the protection of 
the environment, fish and wildlife resources, and protection of air and water quality, may initiate a hearing pursuant 
to s. 120.569 ors. 120.57, provided that the Florida corporation not for profit was formed at least 1 year prior to the 
date of the filing of the application for a permit, license, or authorization that is the subject of the notice of proposed 
agency action" (emphasis added)). This subsection was added to the Section 403.412 in 2002 by Section 9, Chapter 
2002-161, Laws of Florida. Prior to this amendment and the addition of the italicized timing requirement, an 
intervenor could incorporate after filing for intervention and obtain standing as a "citizen" of Florida. See Cape 
Cave Corp. v. Dep't of Environmental Reg., 498 So. 2d 1309, 1311 (Fla. 1st DCA 1986). 
18 See Section 163.3177(1)(f), F.S. (relevant data in growth management administrative challenges limited to "data 
available on that particular subject at the time of adoption of the plan or plan amendment at issue"). 
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However, no such requirements apply in this proceeding. Had the Legislature intended such 
limitations to apply in proceedings before the Commission, they could have crafted them into 
Chapter 120 or 366, F.S. The absence of such limitations leads to the conclusion that the 
Legislature intended none19 and that the general standing inquiry for intervenors, like other 
disputed factual matters, is not restricted to the facts as they existed as some point in time prior 
to the final evidentiary hearing. Based on the record evidence, we conclude that FAIR has met 
its burden in demonstrating that a substantial number of its members are substantially affected by 
our decision in this docket. 

The second prong of the Florida Home Builders test requires that the subject matter of 
the proceeding be within the association's general scope of interest and activity.20 The subject 
matter of this proceeding is squarely within FAIR's scope of interest, which includes, inter alia, 
"advocating for and providing analyses to the general public concerning State of Florida 
governmental policies and regulatory or administrative actions that will lead to retail electric 
rates that are as low as possible while ensuring safe and reliable electric service." Therefore, 
FAIR meets the second prong. 

The third and final prong of the Florida Home Builders test requires that the association 
demonstrate the relief requested is of a type appropriate for it to receive on behalf of its 
members.21 The relief FAIR seeks in this case- lower rates - is appropriate relief for it to obtain 
on behalf of its member FPL customers. Therefore, FAIR meets the third prong. 

Based on our review of the record under the applicable legal principles set forth above, 
we find that FAIR has demonstrated associational standing under Florida Home Builders. FPL's 
arguments against standing fall outside of existing legal requirements for standing. For these 
reasons, FPL's Motion for Summary Final Order is denied. 

Jurisdictional Issues 

We have been asked whether we have the statutory authority to approve seven regulatory 
rate recovery mechanisms found in the 2021 Settlement Agreement. These regulatory 
mechanisms are: the Storm Cost Recovery Mechanism (SCRM); the Solar Base Rate Adjustment 
(SoBRA); the Asset Optimization Incentive (Asset Incentive); a federal and state corporate 
income tax adjustment; a four-year stay-out provision; adjustments to ROE to account for 
performance (ROE performance adders); and the Reserve Surplus Amortization Mechanism 
(RSAM). 

SCRM, SoBRA, Asset Incentive, Corporate Income Tax Adjustments 

In the 2021 Settlement, the SCRM, SoBRA, Asset Incentive, and federal and state 
corporate income tax adjustment all contain the following provisions: (1) a description of the 

19 See Cason v. Fla. Dept. of Mgmt. Servs., 944 So. 2d 306, 315 (Fla. 2006) ("we have pointed to language in other 
statutes to show that the Legislature 'knows how to' accomplish what it has omitted in the statute in question"). 
2° Fla. Home Builders, 412 So. 2d at 353-54; Farmworker Rights Org., 417 So. 2d at 754. 
21 Id. 
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activity whose costs are sought to be recovered; (2) a method for calculating those costs; (3) a 
description of how and when those costs will be recovered, i.e., an increase in base rates, a 
surcharge, etc.; and (4) a "true-up" proceeding in which the final costs for the activity are 
litigated and determined. 

FPL argues that these types of regulatory mechanisms are authorized by our broad 
authority to fix "fair, just and reasonable rates" found in Sections 366.06(1), 366.06(2), and 
366.05(1), F.S., and the broad grant of legislative authority conferred by these statutes as 
recognized by the Florida Supreme Court.22 FPL contends that Section 366.076(2), F.S., gives 
us the authority to adopt rules for the determination of rates in full revenue requirement 
proceedings. Additionally, FPL states that Rule 25-6.0425, F.A.C., adopted pursuant to that 
authority, allows us in a full revenue requirements proceeding to "approve incremental 
adjustments in rates for periods subsequent to the initial period in which new rates will be in 
effect." FPL states that there is substantial Commission precedent for allowing the prompt 
recovery of costs subject to a subsequent post-hearing true-up.23 Finally, FPL argues that there 
is no statute prohibiting the approval of these types of rate recovery mechanisms, and that these 
types of rate recovery mechanisms have been included in the Settlement Agreements resolving 
its last three rate cases over the past 10 years. 24 

Contrary to FPL' s position, FAIR contends that we lack the statutory authority under 
Section 366.06 or 366.07, F.S., to "preapprove" rates subject to subsequent true-up to recover the 
costs associated with storm damage, federal and state corporate taxes, solar projects, or 
operational incentives. FAIR interprets Section 366.06, F.S., to require a public hearing and a 
finding by this Commission that a utility's rates are insufficient based on its "actual legitimate 
costs" before new compensatory rates can be set. FAIR states that the only statutory basis for 
"interim" rates being set prior to hearing is found in Section 366.071, F.S., which requires a 
finding that the utility is earning outside of its authorized range of return on investment. FAIR 
contends that while the parties to the 2021 Settlement can waive their right to a hearing and a 
determination of insufficiency before rates are changed, this Commission cannot do so. 

With regard to calculating the Asset Incentive, FAIR notes that Section 366.05(2), F.S., 
prohibits the consideration of profits or losses from the sale of "appliances or other merchandise" 
in "arriving at any rate to be charged for service by any public utility." From this language, 
FAIR deduces that the sale of non-electric goods or services should not be included in the 
calculation of the Asset Incentive paid by FPL's ratepayers. Finally, with regard to the 
mechanism for recovery or refund of any money as a result of state or federal corporate tax rates, 

22 Citizens of State of Florida v. Public Service Commission, 425 So. 2d 534, 540 (Fla. 1982). 
23 Order No. PSC-2005-0937-FOF-EI, issued September 21, 2005, in Docket No. 20041291-EI, In re: Petition for 
authority to recovery prudently incurred storm restoration costs related to 2004 storm season that exceed storm 
reserve balance by Florida Power & Light Company. 
24 Order No. PSC-2011-0089-S-EI, issued February 1, 2011, in Docket No. 20080677-EI, In re: Petition for rate 
increase by Florida Power & Light Company; Order No. PSC-2013-0023-S-EI, issued January 14, 2013, in Docket 
No. 20120015-EI, In re: Petition for increase in rates by Florida Power & Light Company; Order No. PSC-2016-
0560-AS-EI, issued December 15, 2016, in Docket No. 20160021-EI, In re: Petition for rate increase by Florida 
Power & Light Company. 
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FAIR believes this issue to be at worst highly speculative and at best premature, and as such 
should be denied. 

Fla. Rising, LULAC, and ECOSWF, hereinafter referred to collectively as Fla. Rising, 
agree with FAIR that there is no lawful basis for this Commission to preapprove any rate 
increase using these regulatory mechanisms since the Commission is required by Section 
366.06(1) and (2), F.S., prior to increasing rates, to: (1) hold a public hearing; (2) "determine the 
actual legitimate costs" of utility property "actually used and useful in the public service"; and 
(3) find that existing rates are insufficient to reasonably compensate the utility. Fla. Rising also 
agrees with FAIR that activities that are unrelated to the generation, transmission or distribution 
of electricity should not be included in the Asset Optimization calculation as they are beyond our 
jurisdiction. With regard to the SoBRA mechanism, Fla. Rising contends that there should not 
be a 25% "incentive" paid to FPL if it constructs these solar projects below the $1,250/k.W Ac 

cost cap, as this violates setting rates based on the actual cost of assets used to provide service as 
required by Section 366.06, F.S. Finally, with regard to the state and federal corporate tax 
mechanism, Fla. Rising states that in the 2017 Gulf rate case, a similar issue regarding potential 
federal income tax changes was dropped from the case. There, the Prehearing Officer found that 
it was "premature and not ripe for consideration at this time" and ordered that it be addressed in a 
separate proceeding should "federal tax changes occur in the future."25 Fla. Rising contends that 
we should follow our previous decision and not include the proposed state and federal income 
tax change mechanism in the 2021 Settlement. 

Four-year Stay-out Provision. ROE Performance Adder 

With regard to the four-year stay-out provision, FPL argues that we have approved six 
FPL multi-year rate settlements over the last 22 years. FPL contends that stay-out provisions are 
within the "fundamental, broad, and overriding rate-setting responsibilities" granted by the 
legislature to this Commission pursuant to Sections 366.05 and 366.06(1) and (2), F.S. FPL 
further argues that this provision does not interfere with our responsibility to monitor FPL's 
earned ROE to ensure that it remains within its authorized rate of return and act appropriately if 
it does not. OPC supports the stay-out provision as part of a settlement agreement that, when 
taken as a whole, establishes fair, just, and reasonable rates. FAIR reads the stay-out provision 
as prohibiting us from acting should FPL earn outside of its authorized range and on that basis 
finds that it violates Sections 366.05 and 366.06, F.S. Fla. Rising agrees with FAIR that there is 
no statutory authority for the four-year stay-out provision. 

With regard to the ROE performance adder, FPL states that the 10.6% ROE established 
by the 2021 Settlement is a negotiated number and does not contain a separate performance 
adder. For that reason, FPL concludes that this issue is "inapplicable" to this docket. However, 
notwithstanding that fact, FPL argues that we have the statutory authority to award a separate 
performance adder based on the language of Section 366.041(1), F.S., which authorizes us to 
give consideration to the "efficiency, sufficiency, and adequacy of the facilities provided and the 

25 Order No. PSC-2017-0099-PHO-EI, issued on March 14, 2017, in Docket No. 20160186-EI, In re: Petition for 
rate increase by Gulf Power Company. 
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services rendered, cost of providing such service and the value of service to the public." This 
language, FPL contends, gives this Commission the ability to base utility rates not just on the 
cost of service but also on value-related considerations such as performance. This authority was 
exercised in Gulf's 2002 rate case in which we added 25 basis points to Gulf's midpoint ROE in 
recognition of Gulf's high level of past performance and with the expectation that a similar level 
of performance would continue into the future. 26 Due to the fact that the 2021 Settlement does 
not contain language for a performance adder, OPC did not state an opinion on whether the 
Commission has the jurisdiction to allow such a provision in a settlement agreement. 

FAIR argues that we lack the statutory authority to adjust FPL' s authorized return on 
equity based on its past performance. According to FAIR, the only statutory authority allowing 
an additional return on equity is found in Section 366.82(9), F.S., which allows an investor­
owned utility an additional return on equity of up to 50 basis points for exceeding 20% of its 
annual load-growth through energy efficiency and conservation measures. In this case, FPL did 
not request a performance adder based on compliance with the provisions of Section 366.82(9), 
F.S. Additionally, FAIR states that a 50 basis points adder to an already exorbitant ROE would 
violate the United States Supreme Court's Hope27 and Bluefield28 decisions, that returns on 
utility investments be comparable to other utilities having similar risks. Fla. Rising agrees with 
FAIR that there is no statutory authority for ROE performance adders. 

RSAM29 

FPL argues that, like the regulatory mechanisms discussed above, the RSAM is 
authorized by our broad authority to fix "fair, just and reasonable rates" found in Sections 
366.06(1), 366.06(2), and 366.05(1), F.S., and the broad grant of legislative authority conferred 
by these statutes as recognized by the Florida Supreme Court. 30 Since the RSAM can only be 
used to maintain FPL within its authorized ROE, FPL contends that it operates within our 
framework for monitoring earnings and setting fair, just, and reasonable rates. Finally, FPL 
states that the use of an RSAM to maintain an authorized ROE has been challenged in the 
Florida Supreme Court on the basis that it results in unfair rates and has been found by the Court 
not to do so.31 

OPC agrees with FPL that we have the statutory authority to approve the RSAM as part 
of the 2021 Settlement given the provisions of Section 120.57(4), F.S., that "informal disposition 
may be made of any proceeding by stipulation, agreed settlement, or consent order." As stated in 

26 Order No. PSC-2002-0787-FOF-EI, issued June 10, 2002, in Docket No. 20010949-EI, In re: Request for rate 
increase by Gulf Power Company. 
27 Federal Power Commission v. Hope Natural Gas Co ., 320 U.S. 591 (1944). 
28 Bluefield Waterworks & Improvement Co. v. Public Service Commission of West Virginia, 262 U.S. 679 (1923) 
29 The RSAM was first approved as part of the Settlement Agreement for FPL's 2016 base rate case. Under the 
RSAM, FPL is permitted to amortize the Reserve Amount flexibly using debits and/or credits at its discretion. 
3° Citizens of State of Florida v. Public Service Commission, 425 So. 2d 534, 540 (Fla. 1982). 
31 Citizens of the State of Florida v. Florida Public Service Commission (Citizens I), 146 So. 3d 1143, 1171 (Fla. 
2014). 
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the Sierra Club32 decision, OPC contends that there is nothing in this Commission's precedent or 
the statute that suggests that this general rule does not also apply to rate-setting cases. 

Fla. Rising argues that we are required to set cost-based rates and are not free to deprive 
FPL' s customers of the value of any surplus depreciation. Fla. Rising contends that the principle 
stated in Section 366.06, F.S., that a utility's rates must be based on the "net investment ... 
honestly and prudently invested ... less accrued depreciation" is based, in part, on the United 
States Supreme Court decision Lindheimer v. Illinois Bell Telephone Company, 292 U.S. 151, 
168-69 (1934). In Lindheimer, the utility applied monies recovered through annual depreciation 
charges to other accounts. The Court reasoned that depreciation charges were meant to spread 
the "actual cost of property" in yearly increments over the service life of particular assets. Thus, 
the Court reasoned that because the "depreciation reserve represent[ s] the consumption of 
capital, on a cost basis" when there are excess credits to the depreciation reserve, customers are 
making "capital contributions . .. to secure additional plant and equipment upon which the utility 
expects to earn a return" rather than paying the actual depreciation losses incurred by the utility. 
Lindheimer, 292 U.S. at 168-69. Here, the RSAM can be used to make debits and credits to the 
accumulated depreciation reserve for the purpose of maintaining its ROE, rather than for 
recording its actual depreciation. As Fla. Rising interprets Lindheimer, this use of the RSAM as 
an "ROE slush fund" violates both Lindheimer and Florida statutes. 

FAIR opposes the inclusion of the RSAM for two reasons. First, because it also reads the 
Lindheimer decision to prohibit the use of depreciation for ratemaking purposes. Second, 
because it allows FPL to exceed the fair and reasonable midpoint ROE in violation of the intent 
of Section 366.05, F.S., to set fair, just, and reasonable rates. FAIR argues that rates are set to 
allow the utility to recover the midpoint, not the top of the range ROE. As support for this 
interpretation FAIR cites the Florida Supreme Court's decision in the Wilson case: "if a public 
utility is consistently earning a rate of return at or near the ceiling of its authorized rate of return 
range, the commission may find that its rates are unjust and unreasonable even though the 
presumption lies with the utility that the rates are reasonable andjust.'m 

Decision 

The legal standard to be applied to determine whether the jurisdiction for all of the 
regulatory mechanisms and adjustments discussed above exists is whether the statutory language 
of Chapter 366, F.S., gives us the authority to approve these types of mechanisms. Section 
366.06(1), F.S., states, in part: 

(1) ... All applications for changes in rates shall be made to the commission 
in writing under rules and regulations prescribed, and the commission shall have 
the authority to determine and fix fair, just, and reasonable rates that may be 
requested, demanded, charged, or collected by any public utility for its service. 
The commission shall investigate and determine the actual legitimate costs of the 

32 Sierra Club v. Brown, 243 So. 3d 903, 909 (2018). 
33 Gulf Power Company v. Wilson, 597 So. 2d 270,273 (Fla. 1992). 



ORDER NO. PSC-2021-0446-S-EI 
DOCKET NO. 20210015-EI 
PAGE 13 

property of each utility company, actually used and useful in the public service, 
and shall keep a current record of the net investment of each public utility 
company in such property which value, as determined by the commission shall be 
used for ratemaking purposes and shall be the money honestly and prudently 
invested by the public utility company in such property used and useful in serving 
the public, less accrued depreciation ... In fixing fair, just and reasonable rates 
for each customer class, the commission shall, to the extent practicable, consider 
the cost of providing service to the class, as well as the rate history, value of 
service, and experience of the public utility; the consumption and load 
characteristics of the various classes of customers; and public acceptance of rate 
structures. 

However, there is a significant difference between the legal evaluation of these 
mechanisms and adjustments under Section 366.06(1), F.S., in the development of revenue 
requirements and rates when made in the context of a base rate case, and when made as part of a 
settlement agreement. In a base rate case each adjustment and mechanism is evaluated 
individually based on the applicable statutes, rules, case law, and our past decisions. The 
determination of the prudence of each issue, adjustment, or mechanism is necessary in a base 
rate case in order to construct the elements needed to establish the revenue requirement used to 
develop fair, just, and reasonable rates for each revenue class. In a settlement case, each issue, 
adjustment, or mechanism does not require our individual approval because the revenue 
requirement is the result of negotiations between the signatories that may or may not have 
included the individual impact of each such item. 

Our ability to analyze a settlement agreement as a whole, rather than analyze and approve 
each individual mechanism or adjustment, is well established. 34 Indeed, the legal standard for 
reviewing a settlement agreement is whether the settlement agreement, when taken as a whole, is 
in the public interest. 35 Further, "in the final analysis, the public interest is the ultimate 
measuring stick to guide the PSC in its decisions."36 This interpretation of our authority to 
analyze the whole settlement agreement to determine whether there is competent and substantial 
evidence to support a finding of public interest is consistent with the Court's ruling in Sierra 
Club. In that case, the Sierra Club argued that the language of Section 366.06(1), F.S., required a 
separate determination that the replacement of gas turbines with combustion turbine units, 
referred to as the Peaker Project, was cost-effective and therefore a prudent investment. The 
Court rejected the contention that "a prudence analysis on each core element of a settlement -
such as the Peaker Project - is necessary to support an overall public interest finding."37 The 
record is clear here that FPL considers the seven regulatory rate recovery mechanisms discussed 
above to be "core elements" of the 2021 Settlement whose inclusion is necessary to support a 
finding of public interest for the Agreement as a whole. 

34 Citizens v. Florida Public Service Commission (Citizens I), 146 So. 3d 1143 (Fla. 2014); Sierra Club v. Brown 
(Sierra Club), 243 So. 3d 903 (Fla. 2018). 
35 Sierra Club, 243 So. 3d at 909; Citizens L 146 So. 3d at 1164. 
36 AmeriSteel Corporation v. Clark, 691 So. 2d 473,478 (Fla. 1997). 
37 Sierra Club, 243 So. 3d at 910. 
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In addition to our ability to review these mechanisms and adjustments as a whole, rather 
than on an individual basis, we find that our broad grant of legislative authority under Section 
366.06(1), F.S., to set fair, just, and reasonable rates permits the inclusion of the seven regulatory 
adjustments and mechanisms discussed above in a settlement agreement. There are several 
reasons that support this conclusion. 

First, there is no statute specifically prohibiting the inclusion of any of the mechanisms or 
adjustments at issue here in either a base rate case or a settlement agreement. And, in fact, as 
discussed above, each of these adjustments and mechanisms has been in numerous prior 
Commission-approved FPL settlement agreements. Second, FAIR's and Fla. Rising's argument 
that Sections 366.06(1) and (2), F.S., prohibit the "preapproval" of rates is flawed. Section 
366.076(2), F.S., gives the Commission the authority to adopt rules for the determination ofrates 
in full revenue requirement proceedings. Rule 25-6.0425, F.A.C., which implements Section 
366.076(2), F.S., allows this Commission in a full revenue requirements proceeding to "approve 
incremental adjustments in rates for periods subsequent to the initial period in which new rates 
will be in effect." Based on the plain language of the rule, Rule 25-6.0425, F.A.C., clearly 
allows us to "preapprove" rates to be implemented at a later date as part of a base rate 
proceeding. That being the case, a settlement agreement of a base rate proceeding can likewise 
contain these types of provisions. 

Third, FAIR and Fla. Rising argue that a hearing is required at which it is necessary for a 
utility to establish it is earning outside of its authorized rate of return before rates can be 
increased for any reason. FAIR and Fla. Rising cite Section 366.071(1), F.S., which requires 
proof of under-earning, as the only statutory basis for "interim" rate relief. As noted above, the 
procedures established in the 2021 Settlement for the SCRM, SoBRA, Asset Incentive, and 
federal and state corporate income tax adjustments all require a "true-up" proceeding in which 
the final costs for each activity are litigated and determined. Contrary to FAIR and Fla. Rising's 
assertion that there has been no opportunity by ratepayers to question these mechanisms and 
adjustments prior to their implementation and prescribed rate increases, ratepayers will actually 
have been given two opportunities to do so: once at the November 2, 2021, hearing on the base 
rate case/2021 Settlement, and another when the final costs are ultimately determined. 

Fourth, we disagree that we only have the authority to implement rate increases when a 
utility is earning less than its allowed rate of return. A utility is statutorily entitled to earn within 
a reasonable rate of return range and is entitled to have rates set to provide revenues to ensure 
that it does so.38 To deny the utility a rate increase when it is earning less than its allowed rate of 
return is a constitutional taking.39 However, we have the broad authority to adjust rates at any 
time even when the utility is earning within its authorized rate of return to achieve rates that are 
reasonable and just based on competent, substantial evidence of record. 40 That is the case here. 

38 United Telephone Company v. Mayo, 345 So.2d 648 (Fla. 1977). 
39 Bluefield Waterworks & Improvement Company v. Public Service Commission of West Virginia, 43 S. Ct. 675 
(1923); Gulf Power Company v. Bevis, 289 So. 2d 401 (Fla. 1974). 
40 Gulf Power Company v. Wilson, 597 So. 2d 270, 273 (Fla. 1992), citing United Tel. Co. v. Mann, 403 So.2d 962, 
967-968 (Fla.1981). 
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Fifth, with regard to the four year stay-out provision, we agree with FPL that such 
provisions are within the broad rate-setting responsibilities granted pursuant to Sections 366.05, 
366.06(1) and (2), F.S. We also find that we continue to have the ability to monitor FPL's 
earnings and act to reduce rates if the utility over-earns, should that event occur. In short, while 
the 2021 Settlement binds FPL to the four-year stay out provision under the conditions stated, it 
does not affect our ability to exercise our regulatory authority. 

Sixth, we have the statutory authority to impose ROE performance adders pursuant to 
Section 366.041(1), F.S., and have done so in the past as noted above. However, in this instance 
the 10.6% ROE is a negotiated number and does not contain a separate performance adder. 
Therefore, the question of our authority to impose such an adder is moot. 

Seventh, we find that the use of the RSAM as set forth in the 2021 Settlement Agreement 
is within our broad statutory authority and operates within our framework for monitoring 
earnings and setting fair, just, and reasonable rates. 

Eighth, with regard to the federal and state corporate income tax adjustments, the 
provision allows adjustments to be made in the event these tax changes are enacted. As has been 
done in the past, this procedure would require FPL to file a petition for approval of its proposed 
treatment of the tax impacts, thus giving a point of entry for customers to fully litigate the 
issue.41 In essence, this provision simply sets the time limit for any requested adjustment at 90 
days from the date the tax becomes law, or the effective date of the law, but in no instance before 
January 1, 2022. Setting deadlines and procedures for regulatory action is clearly within our 
statutory authority to conduct administratively efficient administrative proceedings. 

In conclusion, for the reasons discussed above, we find that we do have the jurisdiction to 
approve the Storm Cost Recovery Mechanism (SCRM); the Solar Base Rate Adjustment 
(SoBRA); the Asset Optimization Incentive (Asset Incentive); a federal and state corporate 
income tax adjustment; a four-year stay-out provision; adjustments to ROE to account for 
performance (ROE performance adders); and the Reserve Surplus Amortization Mechanism 
(RSAM) as part of the 2021 Settlement. 

2021 Settlement 

The major elements of the Settlement Agreement are as follows: 

• The 2021 Settlement term (Term) is from January 1, 2022, until the earlier of December 
31, 2026, or when FPL's base rates are next reset in a general base rate proceeding. The 
minimum term of the Settlement Agreement is a period of four years through December 
31, 2025. 

41 Docket No. 20180039-EI, In re: Consideration of the stipulation and settlement agreement between Gulf Power 
Company, Office of Public Counsel, Florida Industrial Power Users Group and Southern Alliance for Clean Energy 
regarding Tax Cuts and Jobs Act of 2017; Docket No. 20180045-EI, In re: Consideration of the tax impacts 
associated with Tax Cuts and Jobs Act of 2017 for Tampa Electric Company; Docket No. 20180047-EI, In re: 
Consideration of the tax impacts associated with the Tax Cuts and Jobs Act of 2017 for Duke Energy Florida, LLC. 
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• Effective January 1, 2022, FPL shall be authorized to increase its base rates and service 
charges to generate an additional $692 million of annual revenue. Effective January 1, 
2023, FPL shall be authorized to increase its base rates and service charges to generate an 
additional $560 million of annual revenue. 

• FPL is authorized to make Solar Base Rate Adjustments (SoBRA) in connection with the 
commercial operation of up to 1,788 megawatts (MW) of solar projects projected to go 
into service in 2024 and 2025 or within one year following expiration of the minimum 
term. FPL may carry over to 2025 any MWs that do not enter into service in 2024. These 
projects are subject to an installed cost cap of $1,250 per kilowatt of AC power (kW AC), 

less the cost of any land component allocated to such projects when the land is already 
included in rate base as Plant Held for Future Use. If leased land is used to construct a 
project, the lease expense will be converted to a capital cost surrogate in accordance with 
Commission precedent and used to measure performance against the $1,250 per kW Ac 

price cap. For each solar project that is approved for cost recovery, FPL's base rates will 
be increased by the incremental annualized base revenue requirement ( excluding any land 
component that is already included in base rates as Plant Held for Future Use) for the first 
12 months of operation, but such recovery will not commence before the entire solar 
project is in service. Battery storage can be paired with the solar projects so long as the 
total cost remains below the $1,250 per kW Ac cap and the project is cost effective. 

If the actual installed cost for any solar project is less than the $1,250 kW Ac cap or 
adjusted cap, customers and FPL will share the difference between the actual cost and 
$1,250 kW Ac cap, or adjusted cap, with 75% of the difference benefiting customers and 
25% of the difference benefiting FPL. The lower installed cost shall be the basis for the 
full revenue requirements and a one-time credit will be made through the Capital Cost 
Recovery Clause (CCRC). In order to determine the amount of this credit, a revised 
SoBRA factor will be computed using the same data and methodology incorporated into 
the initial SoBRA factor established under the terms of the 2021 Settlement. In lieu of 
capital expenditures on which the Annualized Base Revenue Requirement was based, the 
calculation of the installed cost will use the actual installed cost adjusted to reflect the 
incentive. Going forward, base rates will be adjusted to reflect the revised SoBRA factor. 
The difference between the cumulative base revenues since the implementation of the 
initial SoBRA factor and the cumulative base revenues that would have resulted from the 
revised SoBRA factor had it been in place during the same period will be credited to 
customers through the CCRC with interest at the 30-day commercial paper rate. 

If the actual capital costs for a solar generation project are higher than the $1,250 kW Ac 

cap or adjusted cap, FPL may initiate a limited proceeding on the issue of whether FPL 
has met the requirements of Rule 25-22.082(15), F.A.C. If the Commission finds that the 
requirements of Rule 25-22.082(15), F.A.C., have been met, FPL shall be allowed to 
increase the SoBRA by a corresponding incremental revenue requirement. If FPL elects 
not to seek such an increase in the SoBRA, FPL may book any incremental costs for 
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surveillance reporting and all regulatory purposes, subject only to a finding of 
imprudence or disallowance by the Commission. 

• The SolarTogether program approved by Order No. PSC-2020-0084-S-EI42 shall be 
expanded by an additional 1,788 MW at FPL's discretion through 2025 such that the total 
capacity of SolarTogether would equal 3,278 MW. The 1,788 MW of incremental 
capacity will be allocated 40% to residential and small business customers ( 45 MW 
reserved for low-income participants) and 60% allocated to commercial, industrial, and 
governmental (20% of this commercial, industrial, and governmental capacity is reserved 
for participants located in the former Gulf territory). 

• The regulatory return on common equity (ROE) is set at 10.6% for all purposes, with an 
authorized ROE range of 9.7% to 11.7%. If, at any time during the Term, but no more 
than once during the Term, the average 30-year United States Treasury Bond yield rate 
for any period of six consecutive months is at least 50 basis points greater than the yield 
rate on the date that the 2021 Settlement is filed with the Commission (Trigger), after 
filing notice with the Commission, FPL's authorized ROE shall be increased by 20 basis 
points to be within a range of 9.8% to 11.8%, with a mid-point of 10.8%. This rate shall 
remain in effect from the Trigger date through the remainder of the Term, for any period 
in which FPL's rates continue in effect after December 31, 2025, and/or until a final 
order is issued in a future proceeding changing FPL's rates and its authorized ROE. 

• FPL can seek recovery of costs associated with any tropical storm or its successor 
without the application of any form of earnings test or measure and irrespective of 
previous or current base rate earnings or the remaining unamortized storm reserve as 
described in Paragraph 16 of the 2021 Settlement. FPL' s recovery of storm costs on an 
interim basis will begin 60 days following the filing of a cost recovery petition and tariffs 
and will be based on a 12-month recovery period if the storm costs don't exceed 
$4.00/1,000 kWh on a monthly residential bill. Any additional costs exceeding 
$4.00/1,000 kWh may be recovered in subsequent years(s) as determined by the 
Commission. Storm related costs subject to interim recovery will be calculated and 
disposed of pursuant to Rule 25-6.0143, F.A.C. The storm reserve will be no less than 
$150 million. In the event that FPL incurs in excess of $800 million of qualifying storm 
costs in a given calendar year, it may petition to increase the initial recovery beyond 
$4.00/1,000 kWh. Storm cost recovery proceedings shall not be a vehicle for a "rate 
case" inquiry concerning FPL's expenses, investment, or financial results. 

• The projected depreciation reserve surplus balance at the end of 2021 is $346 million. 
The positive difference between the actual remaining amount and $346 million, the 
Carryover Amount, will be booked 50% to offset capital recovery regulatory assets and 
50% to increase the storm reserve as an unfunded amount. The alternative depreciation 
parameters and resulting rates set out in Exhibit KF-3(b) will be applied resulting in a 

42 Order No. PSC-2020-0084-S-EI, issued March 20, 2020, in Docket No. 20190061-EI, In re: Petition for approval 
of FPL SolarTogether program and tariff by Florida Power & Light Company. 
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$234.7 million reduction in the 2022 test year depreciation expenses when compared to 
application of the depreciation rates found in FPL's depreciation study. 

• The theoretical depreciation reserve surplus (Reserve Amount) shall be $1.45 billion, 
including the $346 million Carryover Amount remaining at the end of 2021. Throughout 
the Term, or a Paragraph 16(g) one year extension, FPL may amortize this depreciation 
reserve surplus amount. The amount to be amortized is capped at $200 million in 2022, 
but discretionary with FPL for each year thereafter. Amortization in each year of the 
Term is subject to the following conditions: (1) for any surveillance reports submitted by 
FPL in which its 12-month period ROE would otherwise fall below the bottom of the 
authorized range, FPL must amortize at least the amount necessary to maintain an ROE 
of at least the bottom of the authorized range; (2) FPL may not amortize an amount that 
would result in an ROE greater than the top of the authorized range for any 12-month 
period; and (3) FPL must debit depreciation expense and credit depreciation reserve in 
order not to exceed the top of its authorized range. Any unfunded storm reserve balance 
must be depleted prior to using the funded reserve to recover storm costs. During the 
Term, FPL must use all of its Reserve Amount to increase its ROE above the bottom of 
the ROE range before it may initiate a petition to increase base rates. 

As an attachment to its December 2021 monthly earnings surveillance report, FPL shall 
show the Carryover Amount remaining at the end of 2021 . Each subsequent monthly 
earnings surveillance report shall contain the amount of amortization credit or debit to the 
Reserve Amount on a monthly basis and year-end total basis for that calendar year. FPL 
may not amortize any portion of the Reserve Amount past December 31, 2025, unless it 
provides written notice to the signatories to the 2021 Settlement by no later than March 
31, 2025, that it does not intend to seek a general base rate increase to be effective any 
earlier than January 1, 2027, in which event the Term of the 2021 Settlement shall be 
extended until December 31, 2026. 

• FPL's current asset optimization program previously approved and modified by Order 
Nos. PSC-2013-0023-S-EI43 and PSC-2016-0560-AS-EI,44 is further modified to apply to 
all fuel sources when it is reasonable and in the customers' best interests based on system 
requirements, market demand, and the current market price of fuel or capacity. 
Renewable energy credits may be monetized. Three annual savings thresholds are set: 
(1) FPL customers will receive 100% of the incentive mechanism gain up to $42.5 
million; (2) FPL customers will receive 40% and FPL will receive 60% of incremental 
mechanism gains between $42.5 million and $100 million; and (3) FPL and its customers 
will each receive 50% of incremental mechanism gains in excess of $100 million. The 
per-MWh variable power O&M rate is set at $0.48/MWh. Optimization activities, 
variable power plant O&M rates, and savings thresholds are considered "adjustable 

43 Order No. PSC-2013-0023-S-EI, issued January 14, 2013, in Docket No. 120015-EI, In re: Petition for increase 
in rates by Florida Power & Light Company. 
44 Order No. PSC-2016-0560-AS-EI, issued December 15, 2016, in Docket No. 160021-EI, In re: Petition for rate 
increase by Florida Power & Light Company. 
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parameters" that FPL can request be reviewed and adjusted every four years in the Fuel 
Cost Recovery Clause docket. 

• If permanent federal or state tax changes are enacted effective for any of the tax years 
2022 through the Term, the impacts of the tax changes on the base revenue requirement 
will be adjusted for retail customers within the latter of 90 days from when the tax 
becomes law or the effective date of the law, but in no instance prior to January 1, 2022 
through a prospective adjustment to base rates. Any effects of a change in taxes on retail 
revenue requirements from the effective date through the date of the base rate adjustment 
shall be flowed back to, or collected from, customers through the CCRC on the same 
basis as used in any base rate adjustment. 

• FPL agrees to terminate 100% of any natural gas financial hedging during the Term and 
any extensions. FPL will not enter into any new financial natural gas hedging contracts 
after execution of the 2021 Settlement except to the extent necessary to comply with its 
currently approved Risk Management Plan. 

• FPL is authorized to implement and recover the costs associated with numerous electric 
vehicle pilot programs (EV programs). Only the reasonableness of amounts actually 
expended may be challenged. The cost of the infrastructure of the EV programs, 
including the installation and removal costs, are includable in the jurisdictional rate base 
until recovered from customers. The EV programs include: the EVolution program; 
public fast charging program; residential EV charging services pilot; commercial EV 
charging services pilot; new technologies and software designed to evaluate emerging 
electric technologies and enhance service and resiliency for customers; and education and 
awareness programs about electric options. The total cost of these programs is $205 
million over the Term. 

• FPL is authorized to offer a four-year solar power facilities pilot program where 
commercial and industrial customers on a metered rate may elect to have FPL install and 
maintain a solar facility on their site for a monthly tariff charge. All project costs and 
expenses will be recovered from participants through a fixed monthly charge over a ten­
year term. 

• FPL is authorized to implement a Green Hydrogen pilot project to evaluate how its 
combustion turbine units operate with a hydrogen fuel mix and learn how a hydrogen fuel 
production facility can be effectively used on-site with combustion turbine units. The 
pilot will be conducted at the existing Okeechobee Clean Energy Center and a 25MW 
electrolyzer and storage facility will be built there. The estimated cost of this pilot 
program is $65 million with a projected in-service date of 2023. This estimated cost has 
been included in rate base and is subject to challenge at a later date. 

• FPL is authorized to conduct a four-year pilot program to test residential customer smart 
electrical panels. FPL will install, at no cost to the customers, up to 1,000 smart electrical 
panels to gain insights into the control of in-home electrical loads. The total investment 
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is estimated to be $6 million over the 2022 to 2023 time period. Parties may 
subsequently challenge the actual cost of the program. 

• Effective January 1, 2022, unified FPL rates apply to all customers throughout the former 
FPL and Gulf service territories. To accommodate for the initial but declining 
differences in the cost to serve the two formerly separate utility systems, while 
recognizing that the systems have been combined and are now operating as one, 
customers in the former Gulf service territory will pay a transition rider and former FPL 
customers will receive a transition credit spread over a period of five years. 

We turn now to the question of whether the entire 2021 Settlement should be approved. 
All parties in this case agree that the legal standard to be used in determining whether to approve 
this settlement is "whether the agreement - as a whole - resolved all of the issues, 'established 
rates that were just, reasonable, and fair, and that the agreement is in the public interest. "'45 A 
determination of public interest requires a case-specific analysis based on consideration of the 
proposed settlement taken as a whole.46 

The weight of the evidence presented at the twelve customer service hearings held over a 
two-week period fully supports the conclusion that FPL is providing excellent service to its 
customers from a reliability standpoint. Over the last six years, FPL has received repeated 
national recognition for its leadership, innovation and achievement in the area of electric 
reliability. None of the parties to this case have questioned or presented evidence that would 
indicate that FPL' s overall quality of service, performance, and response to outages is not 
exceptional. Further, the record is clear that the former Gulf customers as well as FPL customers 
will experience a reliability and rate benefit from the consolidation of these utility systems. 

The 2021 Settlement reduces FPL's requested base rate increase by $383 million for rates 
effective January 1, 2022, and $45 million for rates effective January 1, 2023, for a total 
reduction of $428 million. With these reductions, the bills for all FPL customers will be among 

45 Sierra Club, 243 So. 3d at 909, citing Citizens L 146 So. 3d at 1164. See also: Order No. PSC-13-0023-S-EI, 
issued on January 14, 2013, in Docket No. 120015-EI, In re: Petition for increase in rates by Florida Power & Light 
Company; Order No. PSC-11-0089-S-EI, issued February 1, 2011, in Docket Nos. 080677-EI and 090130-EI, In re: 
Petition for increase in rates by Florida Power & Light Company and In re: 2009 depreciation and dismantlement 
study by Florida Power & Light Company; Order No. PSC-10-0398-S-EI, issued June 18, 2010, in Docket Nos. 
090079-EI, 090144-EI, 090145-EI, 100136-EI, In re: Petition for increase in rates by Progress Energy Florida, 
Inc., In re: Petition for limited proceeding to include Bartow repowering project in base rates, by Progress Energy 
Florida, Inc., In re: Petition for expedited approval of the deferral of pension expenses, authorization to charge 
storm hardening expenses to the storm damage reserve, and variance from or waiver of Rule 25-6.0143(l)(c), (d), 
and (I), F.A. C., by Progress Energy Florida, Inc., and In re: Petition for approval of an accounting order to record 
a depreciation expense credit, by Progress Energy Florida, Inc. ; Order No. PSC-05-0945-S-EI, issued September 
28, 2005, in Docket No. 050078-EI, In re: Petition for rate increase by Progress Energy Florida, Inc.; Order No. 
PSC-2021-0423-S-EI, issued November 10, 2021, in Docket No. 20200264-EI, In re: Petition for rate increase by 
Tampa Electric Company; Order No. PSC-2021-0202-AS-EI, issued June 4, 2021, in Docket No. 20210016-EI, In 
re: Petition for limited proceeding to approve 2021 settlement agreement, including general base rate increases, by 
Duke Energy Florida, LLC. 
46 Order No. PSC-13-0023-S-EI, at p. 7. 
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the lowest in the nation with FPL's residential 1,000 kWh bill projected to remain 21 % below 
the current national average. 

FPL structured this rate case around the mechanisms and adjustments discussed at length 
above: SCRM, SoBRA, Asset Incentive, a federal and state corporate income tax adjustment, 
and the RSAM. These mechanisms, working together, support the four-year stay-out provision 
which provides a stable rate climate for both residential and commercial customers, while giving 
FPL the financial ability to operate and invest in its system. Expanding SoBRA projects and 
conducting EV pilot programs are part of evaluating and meeting the electric industry's changing 
environment as the effects of climate change become more pronounced. Each settlement is a 
compromise with give and take on all sides to reach the final, agreed upon settlement terms. The 
2021 Settlement is no exception. Finally, the signatories to the 2021 Settlement represent a 
broad section of FPL's customer classes and a large majority of the parties in this case. 
Significantly, OPC, the entity created by the Legislature to represent Florida's utility customers 
before the Commission, has conducted extensive discovery in this case and negotiated the terms 
contained in the 2021 Settlement. In short, the 2021 Settlement is the product of serious 
bargaining among capable, knowledgeable signatories representing virtually every customer 
class. 

Having reviewed all the briefs filed and the evidence presented, we find that when taken 
as a whole, the 2021 Settlement provides a reasonable resolution of all issues raised, establishes 
rates that are fair, just, and reasonable, and is in the public interest. The 2021 Settlement is 
therefore approved. 

We further find that on January 30 of each year starting in 2023, for the reporting period 
January through December 2022, FPL shall provide an annual report with regard to Residential 
and Commercial EV Charging Services that provides: total program capital and O&M costs, 
revenue requirements, and revenues collected; average cost per port; total number of installed 
ports and participants; monthly total charging sessions, energy consumption and monthly 
average 24 hour load profile; and a demonstration of any participating customer energy cost 
savings compared to a traditional Time of Use tariff. The annual reports shall be filed in Docket 
20200170-EI, In re: Petition for approval of optional electric vehicle public charging pilot 
tariffs, by Florida Power & Light Company. 

Based on the foregoing, it is 

ORDERED by the Florida Public Service Commission that the Joint Motion for Approval 
of Settlement Agreement is hereby granted and that the 2021 Stipulation and Settlement 
Agreement filed on August 10, 2021, attached hereto as Attachment A, and incorporated herein 
by reference, is approved. It is further 

ORDERED that this docket shall be closed. 
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NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

The Florida Public Service Commission is required by Section 120.569(1), Florida 
Statutes, to notify parties of any administrative hearing or judicial review of Commission orders 
that is available under Sections 120.57 or 120.68, Florida Statutes, as well as the procedures and 
time limits that apply. This notice should not be construed to mean all requests for an 
administrative hearing or judicial review will be granted or result in the relief sought. 

Any party adversely affected by the Commission's final action in this matter may request: 
1) reconsideration of the decision by filing a motion for reconsideration with the Office of 
Commission Clerk, 2540 Shumard Oak Boulevard, Tallahassee, Florida 32399-0850, within 
fifteen (15) days of the issuance of this order in the form prescribed by Rule 25-22.060, Florida 
Administrative Code; or 2) judicial review by the Florida Supreme Court in the case of an 
electric, gas or telephone utility or the First District Court of Appeal in the case of a water and/or 
wastewater utility by filing a notice of appeal with the Office of Commission Clerk, and filing a 
copy of the notice of appeal and the filing fee with the appropriate court. This filing must be 
completed within thirty (30) days after the issuance of this order, pursuant to Rule 9 .110, Florida 
Rules of Appellate Procedure. The notice of appeal must be in the form specified in Rule 
9.900(a), Florida Rules of Appellate Procedure. 
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FILED 12/9/2021 
DOCUMENT NO. 13007-2021 
FPSC - COMMISSION CLERK 

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Petition for rate increase by Florida 
Power & Light Company. 

-----------------~ 

DOCKET NO. 20210015-EI 
ORDER NO. PSC-2021-0446A-S-EI 
ISSUED: December 9, 2021 

AMENDATORY ORDER 

BY THE COMMISSION: 

On December 2, 2021 , we issued Order No. PSC-2021-0446-S-EI, approving the 2021 
Stipulation and Settlement Agreement entered into by Florida Power and Light Company (FPL), 
the Office of Public Counsel, and several intervening parties as a full resolution of the issues 
raised in this docket with respect to FPL's petition for rate increase. However, due to scrivener's 
errors, several dates and references in the Order are not correct. Therefore, Order No. PSC-
2021-0446-S-EI is amended in the following respects: 

Page 4, third full paragraph, first sentence: 

The 2021 Settlement has a minimum four year term through December 31 , 2026~. 

Page 8, fourth full paragraph, first sentence: 

We have been asked whether we have the statutory authority to approve seven regulatory rate 
recovery mechanisms found in the 2021 Settlement Agreement. 

Page 8, last sentence (continued on page 9): 

In the 2021 Settlement, the SCRM, SoBRA, Asset Incentive, and federal and state corporate 
income tax adjustment all contain the following provisions: (1) a description of the activity 
whose costs are sought to be recovered; (2) a method for calculating those costs; (3) a description 
of how and when those costs will be recovered, i.e., an increase in base rates, a surcharge, etc.; 
and (4) a " true up" proceeding in which the final costs for the activity are litigated and 
determined. 

Page 11, footnote 29, first sentence: 

The RSAM concept was first approved as part of the~ Settlement Agreement for FPU-t. in 20161 
base rate case. 

Page 14, third full paragraph, third sentence: 
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As noted above, the procedures established in the 2021 Settlement for the SCRM, SoBRA, Asset 
Incentive, and federal and state corporate income tax adjustments all require a “true-up” 
proceeding in which the final costs for each activity are litigated and determined. 
 
Page 14, third full paragraph, fourth sentence: 
 
Contrary to FAIR and Fla. Rising’s assertion that there has been no opportunity by ratepayers to 
question these mechanisms and adjustments prior to their implementation and prescribed rate 
increases, ratepayers will actually have been given two opportunities to do so: once at the 
November 2 September 20, 2021, hearing on the base rate case/2021 Settlement, and another 
when the final costs are ultimately determined. 
 
Page 17, third bullet, first sentence: 
 
FPL can seek recovery of costs associated with any tropical storm system named by the National 
Hurricane Center or its successor without the application of any form of earnings test or measure 
and irrespective of previous or current base rate earnings or the remaining unamortized storm 
reserve as described in Paragraph 16 of the 2021 Settlement. 
 
 Based on the foregoing, it is 
 
 ORDERED by the Florida Public Service Commission that Order No. PSC-2021-0446-S-
EI is hereby amended to reflect the above corrections.  It is further 
 
 ORDERED that Order No. PSC-2021-0446-S-EI is reaffirmed in all other respects. 
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By ORDER of the Florida Public Service Commission this 9th day of December, 2021 . 

.... .. .......... ,:,. 
_ .. ,: ~ ~ : : .. 

_ .... , ~1/- - . · -;. ·; · .· " . , .. ' - .. ( -.. ~... ._,.,., .,.;.::. z: . · 1. 
~ • .-, , '-=-' ".::. -~ ....,-., . ~ .,. 

--
~--... . ' ,,. ,. , . . 

., ·/ . ---·~ .... / , "' ,. - ~ 

SPS 

,.., 
., -

Commis ion Clerk 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee. Florida 32399 
(850) 4 13-6770 
wwvv. lloridapsc.com 

Copies furnished: A copy of this document is 
provided to the parties of record at the time of 
issuance and. if applicable. interested persons. 
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