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BEFORE THE FLORIDA PUBLlC SERVICE COMMISSION 

In re : Request f or exemption from Florida) 
Pu b l ic Se rv i ce Commi ss i o n regulation for ) 
a s ewage treatment faci l ity in Monroe ) 
Count y by FI ESTA KEY RESORT KOA ) ________________________________________ ) 

DOCKET NO . 900161-SU 
ORDER NO. 22943 ISSUED : 

5
_
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_

90 

ORDER I ND ICATI NG THE EXEMPT STATUS 
OF FI ESTA KEY RESORT KOA 

Fies ta Ke y Resort KOA ( Fiesta Ke y ) is a n e x isting motel and 
r ecreat iona l vehic l e facil ity i n Mo nroe County. Fiesta Key's 
wastewater t r ea t me nt needs are c ur re n t l y being mel hy an on-site 
extende d aera t ion pla nt, wh ich discharges Lo surface water s . 
Due t o a c ombination of occasional s ystem overloads and the need 
to e l imi na t e t he d ischarge to s ur face waters , Fiesta Key inte nds 
t o const ruc t a new wastewate r treatment facility , for which it 
needs a construction permit from t he Department of Environmental 
Regulat ion ( DER ). Pu rsua nt to Section 367 . 031 , Florida 
St a t utes , befo r e DER ma y issue a construction permit, it must 
r e ceive either a c e r t i fica t e of autho riz~tion or an o rder 
i nd i cati ng t ha t t he pro posed s ystem will be exempt from thi s 
Commission' s r eg u la tion . 

By l e t te r d ated Fe br ua ry 18 , 1990, Fiesta Key requested 
tha t i t be fo und e xempt f rom t his Commission ' s jurisdiction. 
Attached t o its l e t t er we r e copies of the site plan , the 
e nginee r i ng re po r t , and an a ffidavit reciting the facts upon 
wh ich Fies t a Key ' s asserted status are based. 

Ac cord ing to Fiesta Key ' s affidavi t, it docs not charge 1Ls 
gues ts f o r wastewater serv ice . Fiesta Key also slates that all 
cos ts of providi ng such service arc treated as operational 
e xpenses . Fiest a Key , t herefore, asserts that it is not a 
u ti l i ty a s de f i ne d by Section 367.021 ( 12) , Florida Statutes . 
Unde r that Section , · t he defi nition of utility " includ"' s 
eve ry pe r son who is p rovidi ng , or proposes to prov1dc, 
wa te r o r wastewa t er se r v ice to t he pu b lic for compensation." 

Hi s t o rical ly, we have dec l ared certain en 1 it1cs wh1ch 
prov i de wa ter o r wastewater service to themselve~ as an 
a nc i lla ry par t of t he ir operations , and which treat the cos s 
the r eof as ope rat iona l e xpert-Ses , to be exempt from ou r 
jurisd i c ti o n pu rsua nt to Sec t ion " 367 . 021(12), Flo rida Statutes. 

I 

In thi s case , however , t here is a nother , more s pecific exemptton 
t ha t per t ai ns e xac t ly t o Fi esta Key ' s particular circumstances ; 
Sec t i on 367 . 022 (4 ), Flo r ida Sta t utes , t he public lodging I 
establi s hme n t e xemp t i o n . Under that section , public lodging 
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establishments wh ich provide water and/or wastewate r servi~e 

so lely i n c onnection wi t h providing service to their guests ar~ 

exempt from our regul a tion. 

In cases in which they appl y, we believe that the speci fie 
exemptions s hould be use d, rather t ha n the less specific 
definition of "utility." Acco rd ingl y, we find that, under the 
facts as presented herein, Fiesta Ke y is exempt from this 
Commissio n ' s regulatio n under Section 367 .02:'(4}, Florida 
Statutes , as a public lodging establishment providing service 
sole ly in connection with service to its guests. However , 
s hould the re be any c ha nge i n circumsLances o r methnd o f 
operation, Fiesta Key , or its s uccessor(s) in interest , s hJl l 
notify the Commission with t hirty days o( such change so t hat we 
may reevaluate its regulatory status. 

Upo n consideration of t he fo r egoing, it is 

ORDERED by the F l orida Public Service Commission LhaL 
Fiesta Key Resort KOA is exempL from thjs Commission ' s 
regulation under Section 367 . 02 2 (4), Florida SLaLutes, as a 
public lodging establishment providing service solely in 
c onnection with service to its guests . I t is further 

ORDERED t hat s ho u ld there be any cha nge i n circurnsla nces 0 1 

method of operat i o n, Fiesta Ke y Resort KOA, o r ils successors(s} 
in interes t, s hall notify this Commission w1thin thlfty (30} 
days of such change so that we may r eeva 1 ua te i Ls regu 1 a o ry 
status . It is fur t her 

ORDERED t ha t Docke l No . 900161 -SU be and is hereby closed. 

By ORDER of 
this 16th day of 

( S E A L ) 

RJP 

the 
MAY 

Flor ida Public 
1990 

Set vice 

STEVE TRIBBL , Director 

Commisston 

Division of Reco rds and Repo rting 
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NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

The Florida Public Service Commiss i o n is required by 
Section 120 . 59(4), Flu rida Sta lules , to notify parties of any 
administrative hear i ng or judicial review of Commi ssion ordets 
that is available u nder Sections 120 . 57 o r 120.68, Florida 
Statutes, as well as the procedures and time limits t hat apply. 
This notice should not be construed to mean all r equests for an 
admi n istrative hearing or judicial review wi 11 be granted or 
result i n the relief sought. 

Any party adversely affe cted by t h e Commission's final 
action i n t his matter may request : 1) reconsideration of he 
decision by filing a motion for r econsiderat ion with the 
Director, Division of Records and Repo r ti ng within fifteen (15) 
days of t he issuance o f thi s order in the f o r m prescribed by 
Rule 25-22.060, Florida Administrat ive Code ; or 2) j udi cial 
review by t he Florida Supreme Court in the case of an electric, 
gas or telepho ne uti lity or the First District Court o f Appeal I 
in t he case of a water or sewe r u ti lily by fili ng a nolice of 
appeal with the Directo r, Division of Record s and Rep0rLing and 
filing a c opy of the notice of appeal and t he f i ling fee wi t h 
t he appropr iate court . Th is filing musl be completed wilh t n 
t hi rty ( 30) days after the issuance o f t hi s order , pursuanl l:o 
Rule 9 .110 , F l orida Rules of Appellate Procedure . The notice of 
appea l mu st be i n the form s pecified in Rule 9 . 900( a ), Florida 
Rules of Appellate Procedure. 
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