
BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Initiation of show cause 
proceedings against Fox Fiber 
Optics for violation of Rules 
25-24.470, F.A.C., Certificate 
of Public Convenience and 
Necessity Required, and 25-
4.043 , F.A.C., Response to 
Commission Staff Inquiries . 

DOCKET NO . 961233 - TI 
ORDER NO . PSC-97-0661- PCO- TI 
ISSUED : June 10 , 1997 

ORDER ESTABLISHING PROCEDURE 

On May 5 , 1997 , in Docket No . 961233-TI , the Commission issued 
Order No. PSC-97-0511-FOF-TI , in which it ordered Fox Fiber Optics 
Fox) to show cause why it should not be fined $1 00 , 000 f o r 
violation of Rule 25-24.470, Florida Administrative Code , and 
$25,000 for violation of Rule 25-4.043, Florida Administrative 
Code . On May 27, 1997 , Fox filed a response to the Commission's 
Order and requested a hearing pursuant to Section 120 . 57 , Florida 
Statutes. Accordingly, this matter is currently set f or an 
admini~trative hearing. 

The scope of this proceeding shall be based upon the issues 
raised by the parties and Commission staff {staff) up to and during 
the prehearing conference , unless modified by the Commission . The 
hearing will be conducted according to the provisions of Chapter 
120, Florida Statutes, and the rules of this Commissi o n . 

Discovery 

a. When discovery requests are served and the respondent 
intends to object to or ask for clarification of the discovery 
request , the objection or request for clarification shall be made 
within ten days of service of the discovery request. This 
procedure is intended to reduce delay in resolving discovery 
disputes . 

b. The hearing in this docket is set for November 5 , 1997 . 
Unless authorized by the Prehearing Officer for good cause shown , 
all discovery shall be completed by October 29 , 1997 . All 
interrogatories, requests for admissions , and requests for 
production of documents shall be numbered sequentially in order to 
facilitate their identification . The discovery requests wi ll be 
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numbered sequentially wi th i n a s et a nd a n y subsequent discovery 
requests will continue the sequentia l n umberi ng system . Unless 
subsequently modified by t he Prehea ring Officer , the following 
shall apply: interrogato r i e s , i nclud i ng a ll subparts , shall be 
limited t o 75 , and request s f or produ c tion of documents , including 
all subparts , shall be limi t e d t o 5 0 . 

c. Any information provide d pursuan t to a discov e r y request 
for which proprietary confident i a l b usiness informat i on status is 
requested shall be proc e ssed i n a ccordance with Rule 25- 22 . 006(3) , 
Florida Administrative Code . 

Diskette Fil i ngs 

See Rule 2 5-2 2 . 028 ( 1) , Florida Administrative Code , for the 
requirements o f filing on d iskette fo r certain utilities . 

Prefiled Tes t i mon y a nd Exhibits 

Pursuant to Rule 2 5- 22 . 0 48 , Florida Adm~nistrative Code , each 
party shall prefile, i n writing, all testimony that it intends to 
sponsor. Suc h testimo ny s hall b e typed on 8 1/2 inch x 11 inch 
transcript - quality paper , double s paced , with 25 numbered lines , en 
consecutively numbered pages , with left ma r gins sufficient to allow 
f or binding (1 . 25 inches ) . 

Each exhibit intended to support a witness ' prefilea testimony 
shall be att ached to t ha t witness ' testimony when filed , identified 
by his or her initials , a nd con s e c u tively numbered beginning with 
1 . All other known exhibits sha l l b e ma r ked for identification at 
the prehearing conferenc e . After an o pportunity for opposing 
parties to object to int r od uctio n of the e xhib its a nd to c r oss ­
examine the witness sponso ring the m, e xhibits ma y b e offered into 
evidence at the hearing . Exhibi ts a ccepted i nto evide n ce at t he 
hearing shall be numbered seque n t ially. The pages o f each e xhibit 
shall also b e numbered seq uentially prior to fi lin g with the 
Commission. 

An original and fifteen copies of al l testimony a nd exhibits 
shall be prefiled with the Di r ector, Di v ision o f Records and 
Reporting by the close of bus i ness, which i s 5 : 00p . m., on t h e date 
due . A copy of all prefi1ed t estimony a nd exhibits sha l l be serve d 
by mail or hand delivery t o a ll oth e r pa r ties and staff n o later 
than the date filed with t he Commi ssion . Failur e of a party to 
timely prefile exhibi ts a nd testimony from any witness in 
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accordance with the foregoin g r equi r ements may bar admission of 
such exhibits and test i mony . 

Prehearing S t atement 

Pursuant t o Rul e 2 5- 22 . 038(3) , Florida Administrative Code , a 
prehearing stat ement shall be r e qui r ed of all parties in this 
docket . Staff will also f ile a p r eheari ng statement . The original 
and fifteen c opies of each prehearing statement shall be prefiled 
with the Direc t o r o f the Division of Records and Reporting by the 
close of busine ss, which is 5 : 00 p. m., on the date due . A copy of 
the prehearing s t atement shall be served on all other parties and 
staff n o late r t han the date it is filed with the Commission . 
Failure of a pa rty t o timel y fil e a prehearing statement shall be 
a waive r o f any i s sue not raised by other parties or by the 
Commissio n . In addition , such fai l ure sha 11 preclude the party 
from presen t ing test imon y in s uppor t of its position . Such 
prehearing state ments shall set forth the following information in 
the seque n c e lis ted below. 

(a ) the name of a ll known witnesses that 
ma y be ca l led by the party , and the 
subject matter of t heir t estimony; 

(b ) a desc ript i on of all known exhibits 
that may be us ed by t he party , whether 
they may be i den tified on a composite 
basis , and the witness sponsor ing each ; 

(c ) a statemen t of basic position in the 
proceedi ng ; 

(d) a statement o f eac h question of fact 
the party cons i ders a t i ssue , the party ' s 
position on each such i s sue , a n d which of 
the party ' s wi t nesses wi ll address the 
issue ; 

(e) a statement o f each question of law 
the party conside r s at i s s ue and the 
party ' s positio n o n each such issue ; 

(f) a statement of each policy question 
the party considers a t i ssue , the party ' s 
position on eac h s uc h issue , and which of 
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the party ' s witnesses will address the 
issue; 

{g) a statement of issues that have been 
stipulated to by the parties; 

(h) a statenent of all pending motions or 
other matters the party seeks action upon ; 
and 

(i) a statemen~ as to any requirement set 
forth in this order that cannot be 
complied with, and the reasons therefore. 

Prehearing Conference 

A prehear~ng conference will be held in this docket at the 
Florida Public Service Commission , 2540 Shumard Oak Boulevard 
Tallahassee , Florida 32399-0850. The conditions of Rule 25-
22.038(5) (b) , Florida Administrative Code , shall be observed. Any 
party who fails to attend the prehearing conference , unless excused 
by the Prehearing Officer, will have waived all issues and 
positions raised in that party's prehearing statement . 

Prehearing Procedure : Waiver of Issues 

Any issue not raised by a party prior to the issuance of the 
prehearing order shall be wa ived by that party, except for good 
cause shown. A party seeking to raise a new issue after the 
issuance of t he prehearing order shall demonstrate that : it was 
unable to identify the issue because of the complexity of the 
matter; discovery or other prehearing procedures were not adequate 
to fully develop the issue; due diligence was exercised to obtain 
facts touching on the issue; information obtained subsequent to the 
issuance of the prehearing order wa s not previously available to 
enable the party to identify the issue ; and introduction of the 
issue could not be to the prejudice or surp:r ise of any party. 
Specific reference shall be made to the information received, and 
how it enabled the party to identify the issue. 

Unless a matter is not at issue for that party, each party shall 
diligently endeavor in good faith to take a position on each issue 
prior to issuance of the prehearing order . When a party is unable 
to take a position on an issue , it shall bring that fact to the 
attention of the Prehearing Officer . If the Prehearing Officer 
finds that the party has acted diligently and in good faith to take 
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a position, and further finds tha t the pa r t y' s failu r e to take a 
position will not prejudice othe r par t i es o r confuse the 
proceeding, the party may maintain " no posi tion a t this time" p r ior 
to hearing and thereafter ide ntify it s position in a post-hea r ing 
statement of issues . In t he absen c e o f such a finding by the 
Prehearing Officer , the party sha l l ha ve wa i ved the entire issue . 
When an issue and posi tion have been prope r l y i de n t ified , any party 
may adopt that issue and pos ition in its post-hea ring statement . 

Document Identific atio n 

To facilitate the management of documents in this docket, 
exhibits will be numbe r e d a t the Prehearing Con ference . Each 
exhibit submitted shall have the followi ng in the uppe r right - hand 
corner : the d o cket numbe r, the witness ' s name , the word " Exhibit " 
followed by a blank line f or t he e xhibit number and the title of 
the exhibit. 

An example of the typic a l exhibit identification format is as 
follows : 

Docke t No. 12 3 45 - TL 
J. Doe Exhibi t No . 
Cost Studies for Mi nute s of Use by Time of Day 

Contro lling Dates 

The fol l owing dates h a v e been established to govern the key 
activities of this case. 

1) 

2) 

3) 

4) 

5) 

6) 

Utility ' s direc t tes timo ny 
and exhibits 

Intervenors ' direct testimony 
and exhibits 

Staff ' s direct testimony 
and exhibits, if any 

Rebuttal testimo ny 
and exhibits 

Prehearing Statements 

Prehearing Confe rence 

Jul y 11 , 1997 

J uly 11 , 1997 

July 11 , 1997 

August 1, 1997 

September 15 , 1 9 97 

Oc t ober 15 , 1997 
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7) Hearing 

8) Briefs 

November 5 , 1997 

December 23 , 1 997 

Use of Confidential Info rma t ion At Hearing 
I 

It is the policy of chis Commission tha t all Commission heari ngs 
be open to the public at a l l time s. The Commission also recognizes 
its obligation pursuant t o Sec tio n 364.183 , Florida Statutes , to 
protect proprietary confiden t ia l b usiness information from 
disclosure outside the proceeding . Any party wishing to use any 
proprietary confidential bus iness information , as that term is 
defined in Section 364 . 183 {4 ) , Flo rida Statutes , shall notify the 
Prehearing Officer and al l part i es o f r ecord by the time of the 
Prehearing Conference, or if no t kno wn at t hat t ime , no later than 
seven {7) days p rior t o the beginning of t he heari ng . The notice 
shall include a procedure to assure tha t t he confidential nature of 
the information is preser ved a s r e q uired 0y statute . Failure of 
any party to comply with the seve n da y r equi r ement described above 
shall be grounds to den y t he pa r ty the opportunity to present 
evidence which is propri e tary confidential business i n format1 on . 

When confidential i n f o rmatio n i s used in the hearing , parties 
must have copies for the Commiss i oners, necessary staff , and the 
Court Reporter, in envelopes c l e ar l y marke d with the nature of the 
contents. Any party wishing t o examine the confidential material 
that is not subject to an orde r granting confidentiality shall be 
provided a copy in the s ame fa shion as provided to the 
Commissioners, subject t o execution of any appropriate protective 
agreement with t he owner of the material . Counsel and witnesses 
are cautioned to avoid verbalizing confiden t ial information in such 
a way that would compromise the con f i d e n t i al in fo rmation . 
Therefore , confidential information sho u ld be presen ted by written 
exhibit when reasonably possible t o d o so . At the conclusion of 
that portion of the hearing that involves confidentia l infor mation, 
all c _opies of confidential exhibits sha l l be ret urned t o the 
proffer1ng party . If a c onfidential exhibit has been a dmi t ted i n to 
evidence , the copy provided t o the Court Repor ter shall be r etained 
in the Division of Records and Reporting' s con fiden t i a l files . 

Post-Hearing Procedures 

Rule 25-22 . 056{3), Florida Admi nistra tiv e Code , r equires each 
party to file a post-hearing s t atement of issues and positions . A 
summary of each position o f n o mor e than 50 words , s et off with 
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asterisks , shall be includ.~d in that statement . If a party ' s 
position has no t changed s ince the i s s uance of the p r ehearing 
order, the post-hearing statement ma y s imply r e s tate the prehearing 
position; however, if the prehear i ng position is longer than 50 
words, it must be reduced t o no mor e than 50 wo r ds . The rule also 
provides that if a party fail s t o fil e a post - hearing stateme nt in 
conformance with the rule, that party s h a ll ha v e waived all i ssues 
and may be dismissed from the procee ding. 

A party ' s proposed findings o f fa c t and conclusions of l aw , if 
any, statement of issue s a nd pos i t i ons , and b r ief , shall together 
t otal no more than 60 pages , and shall be filed at the same time . 
The prehearing o fficer ma y modify the page limit for good cause 
shown . Please s ee Rule 25-22 . 056 , Florid a Admi nistrative Code , for 
other requirements pertaining to post - hearing filings . 

Based upon the foregoing, it i s 

ORDERED by Commissioner Susa n F. Clark , as Prehearing Officer , 
that the provisions of this Orde r shall govern this proceeding 
unless modified by the Commission . 

By ORDER of Commissioner Susan F. Clar k, as Prehearing Officer , 
this lOth day of June 1997 

( S E A L ) 

CJP 

Susan F . Cl ark , Commissioner 
a nd Prehearing Of ficer 



. 
\ 

ORDER NO. PSC- 97- 0661-PCO-TI 
DOCKET NO . 961 233-TI 
PAGE 8 

NOTICE OF FURTH ER PROCEEDINGS OR JUDICIAL REVIEW 

The Florida Public Service Commission is required by Section 
120 . 59(4) , Florida Statutes , to notify parties of any 
administrative hearing or judicial review of Commission orders that 
is available under Sections 120 . 57 or 120 . 68 , Flo rida Statutes , as 
well as the procedures and time limits that apply . This notice 
should not be construed to mean all requests for an administrative 
hearing or judicial review will be granted or result in the relief 
sought . 

Any party adversely affected by this ord er , which is 
preliminary, procedural or intermediate in nature , may request : 1) 
reconsideration within 10 days pursuant t o Rule 25-22 . 038 (2) , 
Florida Administrative Code , if issued by a Prehearing Officer ; 2) 
reconsideration within 15 days pursuant to Rule 25- 22 . 060 , Florida 
Administrative Code , if issued by the Commission ; or 3) judicial 
review by the Florida Supreme Court, in the case of an electric , 
gas or telephone utility, or the First District Court of Appeal , in 
the case of a water o r wastewater utility . A motion for 
reconsideration shall be filed with the Director , Division of 
Records and Reporting , in the f orm prescribed by Rule 25- 22 . 060 , 
Flo rida Administrative Code . Judicial review of a preliminary , 
procedural or intermediate ruling or order is available if revie w 
of the final action will not provide an adequate remedy . Such 
r eview may be requested from the appropriate court , as described 
above , pursuant to Rule 9 . 100, Florida Rules of Appellate 
Procedure. 
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