
BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Application for transfer 
of Cert ificate No. 271-S i n Lee 
Coun.ty from Capital Sunbelt/Fund 
'84, Ltd. to Sand Dollar 
Properties, lnc. 

DOCKET NO. 960063- SU 
ORDER NO. PSC-97-0833- FOF-SU 
ISSUED: July 11, 1997 

The following Commissioners participated in the disposition of 
th i s matter : 

JULIA L. JOHNSON, Chairman 
J . TERRY DEASON 
SUSAN F. CLARK 

DIANE K. KIESLING 
JOE GARCIA 

ORDER Df.CLINING TO ltUTiliTE SHOW CA\)S£ PROCEEDINGS. APP.ROVING 
REVI SEp TERRITORY DESCRIPTION. ACKNQ!!LEJ)GING WITHDRAWAL OF 
OBJECTION . APPROVING TRANSFER. RECQGNIZING E:.XEHPI SI8IUS. 

CaNCELING CERTIFICATE. ANP CLQSING POCKET 

BY THE COMMISSION: 

BACKGROUND 

Capital Sunbelt/F'Und '84, Ltd. (Capital Sunbelt or utility) 
provided wastewater service as a Class C utili.ty in Lee County·. 
The .system was original l y certificated as Fort Myers Beach 
Campground Utilities, Inc . (Fl!BC), and was granted Certificate No. 
271-S to provide wastewater service pursuant to Order No . 8949, 
issued July 12, 1979. On February S, 198 5, Order No . H060 
approved the transfer o f Certificat e No . 271-S f r om FHBC to Capi tal 
Sunbelt . On June 28 , 1988, Capital Sunbelt entered into an • 
agreement with Lee County (County) t o receive bulk wastewater 
service from t he County. Pursuant to this a greement, Capita l 
Sunbelt dismantled its treatment plan t . Currently, only the 
col l ect ion l i nes are in operation . 

In Hay, 1993, Sand Dollar Properties, Inc. (Sand Dollar) 
acquired the wastewater treatment .facility fron Capital Sunhelt 
through a. transaction :similar to a f o reclosure proceeding (a 
default on t he loan coamitment) . Capital Sunbelt defaulted on its 
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loa:n COI!Dlli tment s and Sand Dollar, lli th Harry Cutcher as its 
principal, accepted a quitclaim deed in l i eu of foreclosu.re on the 
wastewater treatment facility. Through this quitclaim. deed, 
executed on Hay 5, 1993, Capital Sunbelt transferred all its 
rlghts, title, interest., and claim in the pr-~perty on wh ich the 
.facility was located to Sand Doll ar. Due to the interconnection 
·with Lee County i n 1988, the wast-ewater facilit.y had not been 
operational for the five years prior to the transfer. 

The application for the transf·e~: o-f Certificate No. 211-S fr-om. 
Capital Sunbel t to Sand Dollar was fi.led on January 11, 1996. The 
last avail able annual report was for 199.2, and showed that the 
a nnua l operating revenue for the s -ystem wal! $0 a nd the net 
operating Joss was $13,987 . 

On February 1 , 1996, Lee County timely filed its objection to 
t he application for transfer. In that. objection, Lee County stated 
that it would withdraw its objection if Pine Ridge PalD.'"s legal 
description was removed f r om the terri.t.ory described in Certificate 
No•. 271-S. 

Sand Dollar agreed to revise its legal ten:i tory description 
to delete reference to the Pine Rid~e te-rritory, and on October 30, 
1996, Sand Dollar and L.ee County entered into a Stipulated. 
Settlem.ent Agreement (Settl ement Agreement) . On March 16, 1 '997, 
Sand .Dollar submitted to the Cot:m~ission a revised version of the 
·territory descri ption pursuan.t to the Settlement Agreement. Upon 
notice that the revised territory had been filed w·ith the 
Commission by Sand Dollar , Lee Cou.nty vol untarily wi thdrew its 
original objection to the t .ransfer on April 29, 1991 . 

Under the revised territory description, the only portion of 
the system whi.ch r emains are the coll·ection lines: w.ithin the Fort 
Myers Beach Campground and the old wastewater treatment plant .site. 
Based on the campground's method o·f operation, Sand Dollar has 
requested that it be found e xempt pursuant to Section 367.02215), 
Fl·orida Statutes I the landlord/tenant exemption) . 

SHQW CAQSE PRQCtEDI NGS 

As stated above, Sand Dollar acquired the wastewa.ter treatment 
facility from Capi.tal Sunbelt through a default by Capital Sunbe1 t 
on its loan commitment and execution o.f a. quitclaim deed. The 
execution of the quitclaim deed i s technically .a transfer of the 
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uti.lity facilities .from. one entity to another without ou r prior 
approval. 

Pursuant to Sect:i.on 361 . 071 (It, Florida Sta.tutes, .a ut.ility 
uay not t ransfer i ts facilities -without our determination a nd 
approval. Section 367.071 (21, Florida Statutes, authoriz.es us t .o 
i mpose a penalty pu rsuant to Section 367.161, Florida Statutes, on 
a utili ty wh.en a transfer occurs prior to our approval. .Section 
367 .16·1, Florida .Statutes, further provides that we may assess a 
penalty if a util ity is found to have knowingly .refused to comply 
with, or to have willfully violated any provision of Chapter 367, 
Florida Sta.tutes. 

Oti.liti·es are charged with knowledge of our rules and 
statutes. .Additionally, ~ [i]t is a common max.im, familiar to all 
m.lind.s th.at ' ignorance of the law' will not excuse any person, 
either civilly or criminally." Barlow y .• United States., 32 U.S . 
404, 411 U833) . Thus, any intentional a.ct, .such as the utility's 
failure to obtain. our approJTal prior to t .ransferrinq or sell.ing of 
the utility's facilities is an a.·pparent violation of Section 
367.071(1) , Florida Statu tes. ln Order No. 24306, issued April 1 , 
1991, in Doc!ket No. 890216-TL, ti.tled In Be; Investigation I nto 
The Prooer l\ppUcation of Rule 25-14 .003 , F . .A,,C, Belatino To Tax 
Say!og3 Befynd For 1988 and 1989 For GTE Florida. Inc,, the 
C:olllllli:ssion, having found that the· ·company had not :intended to 
violat.e the rule, nevertheless found it appropriate to order i t to 
show cause why it :should not be fined, stating tha·t "(i)n our view, 
'willful' implies an iDtent to do an act, and this is d istinct from 
an .intent t ·o violate a statute or rule .. " The·re:fore, the utility's. 
failure t .o obtain our approval p.rior to transfer would a.ppear to 
meet the "will.ful~ standard. 

Alth.ouqh Capital Sunbelt faUed to obtain our approva l prior 
to transferring i ts facilities to Sand Dollar, we do not believe 
that. tb~ violation of Section 367.07:1 Cll, Florida Statut.es, rises 
in these cirCUIIIStances to the level of warranting initiation of 
show· cause proceedings .. First, t he transfer of the facilities was 
much more a.kin to .a. foreclosure type tra nsact ion t han a sale or 
transfer of control of the utility. Apparentl y, Capital Sunbelt 
·thought t .hat since the· wastewater facility was not operational a nd 
because it defaulted on its loan, and was not selling the facility, 
it d id not need to, or did not lmow that it should r ·equest t hat we 
approve the transaction. Second, at the time o'f the transfer, t .he 
facility wa.s dismantl ed and had not been operational fo.r the prior 
five yea.rs due to the· interconnection with the County. Finally, 
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the transferee, Sand :Oollar., has no intention of ever bringing the' 
wastewater treatment facility back on line. For these reasons, we 
f i nd that show cause proceedings are not 10arranted. 

REVISED TER!UtORX PESCRIPT.ION ANp IIITHDIWIAL OF COUNTY QBJECTJOJ:l 

As stated in the Background., Lee County filed a timely 
objection to Capital Sunbelt' s transfer application because the 
legal. description in ·the application included a recreational 

- vehicle park called Pi.ne Ridge P.alms, a nonprofit association which 
was granted an exemption by this Commission. On April. 29, 1997 , 
pursuant to t.11e Settlemen t Agreement, after Capital Sunbelt revised 
i ts territory descript.ion to exclude t .he· Pine Ridge Palms area., Lee 
County withdrew its objection to the transfer of cap.ital Sunbelt to 
Sand Dollar. 

This was the only objection,. and it has now been withdraw.n. 
Therefore, we shall approve the' revised territory d.escri.ptlon, 
a.cknowledge Lee County's volun.ta.ry withdrawal of its objection to 
Capital Sunbelt's transfer, and proceed with the utili·ty's 
application. 

TBANSFEB OF CERIIFICM'E NO. 271-S 

As stated above, the application for a transfer of t he Capital 
Sunbel t wastewat·er system to Sand .Oolla.r was filed on January 17,. 
1996. Sand Dolla.r acquired the waste10ater system through 
foreclo~ure proceedings as of Hay 13·, l993. 

Except. for the violation dis cussed above, the app·licatlon is 
in compliance with the governing statute, Secti.on 367.071, Florida 
Statutes., and other pertinent sta.tutes and administrative rules 
concerni.ng an applica.tion for transfer . The app l ication contains 
$750, whi.ch is t he co rrect filing fee pur.suant to Rule 25-30.020, 
Florida Administrative Code. Because only the collection lines a.re 
in operation, the applicant was not requ.ired to provide evidence 
that the utility owns the land upon which the utility's facilitie~ 
are located as required by Rule 25-30 . o:n (21 (q) , Florida Adminis­
trative Code. 

The application cont ,ains proof of compliance· with the noticing 
provisions set forth lo Rule 25-30.030 , :Florida Administra.tive 
Code. The only obj.ectlon to the application has been withdrawn, 
and the time for other such. filings has expired. A description of 
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the territory as stipulated b y the parties is appende d to this 
Order as Attachment A. 

Sand Dollar has indicated that it has the technical and 
financial ability to operate the sys tem. As previous owner of the 
utility, prior to Capital Sunbelt , Sand Dol l ar is familiar with the 
operations of the system. Further, since the utility i s receiving 
bulle wastewater service from Lee County, there are no outstanding 
notices of violation against this utility. 

The financial statemen t supplied by Sand Dollar indicates that 
approKimately for·ty-eight percent of the company's net worth i s 
i.nvested in buildi.ng, :U:tprovements a nd equipment, and that it has 
a pproximately thir ty-nine t housand dollars in liquid assets. While 
the.re is some· concern about the l iquidity of the assets, we bel i eve 
the owner possesses the overall financial a bility to operate the 
wa stewater facility. As s tated previously, the annual report f or 
1992 shows that t he annual operat i ng r e venue for the system was $0 
and the net operating l oss was $13,981. Since the system is smal l 
and only consists of collection l ines, we believe that the assets 
of the new owner should be adequat e t o insure the continued 
operations of. the. utility. 

~cause the utility has been acquired t .hrough default of 
Capital Sunbelt, there was no contract f or sale. However t he 
application did include documents invol ved in transfering the 
property from Capital Sunbelt to Sand Dollar . 

The utility has submit~ed an affidavl~ consistent with Section 
361.045(2) (dl, Florida Statu tes, which states that it has tariffs 
and annual r ·e ports on fUe wlth the Colmtission. Customers will 
experience no change in rates or charges a s a result of the 
trans fer . · 

As stated earlier, Sand Dollar has operated the wastewater 
system s i nce Hay, 1993. Pursuant to Section 361.145, Florida 
Statutes, each utili ty i s responsible for paying ann ual regulatory 
assessment fees . Therefore, Sand Dollar shall be put on. notice 
t hat it will be responsible for filing a 1996 annual report and for 
payment of all outstanding regul atory a s s essment fees f rom Hay, 
1993 through 1996. The collection of r egulatory assessment fees 
shall be addressed in a separate docket. 

Based on the above information, we find that t he transfer of 
Certifi cate No . 211-S from Capit al Sunbelt/.FUnd '84, Ltd., to Sand 
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Dollar Properties, Inc .. , is in the public interest and shall be 
approved. 

EXEMPT SIATQS NfD CAHCELJ.ATIOH OF CEBTIFICATf: 

As discussed in the Baclc.qround, Sand Dollar has requested 
recognition as an exempt entity pursuant to Section 367.022(5) , 
Florida Statutes (the landlord/tenant exemption ) . Accord.inq to Hr. 
Harry Cutcher, ovner of Sand Dollar Properties and ElfBC, the 

- wastewater service is being provided to the tenants of the FHBC 
without specific compensation. FHBC is currently receiving bulk 
wastewater service from the county. Section 367.022(5), Florida 
Sta.tutes, .states that landlords providing service to their tenants. 
without specific compensation for the service are exe111pt from our 
regulation. 

Although the statute was changed on July 1, 1996 to allow 
exemptions to become s elf-executing, this case was filed prio.r to 
the statute's effective date. Therefore, we shall specifically 
recognize that Sand Dollar is an exempt utility, and cancel 
Certificate No. 211-S. 

CLOS}NG OF DOCKET 

No further action is required in this doclcet and it shall be 
c losed. 

Based on t .he foregoing, i .t h 

ORDERED by the Florida Public Service Com~ission that Capital 
Sunbel t/FUnd '84, Ltd. , sha 11 not be required to show cause for 
falling to obtain prior Commission approval of the t r ansfer. lt is 
further 

ORDERED that Lee County's withdrawal of its obj ection is 
acknowledged . It is further 

ORDERED that the transfer of Certificate No. 2.71-S from 
Capital Sunbelt/FUnd '84, Ltd.,. Post ·Office Box 5252, I.alceland, 
Florida 33807-5252, to Sand Dollar Properties, Inc., :16299 Sa.n 
Carlos Boulevard, Ft. Myers, Florida 33909 is approved. It is 
further 

ORDERED that the revise4 territory description is approved as 
set forth in Attachment A. It is further 
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ORDERED that Sand Dollar Properties, Inc. , shall be put on 
notice that it wi ll be res!Xlnsible fo.r filing a 1996 annual repo.rt 
and f o r payment ·of all ou.tst anding regu1a.tory assessment fees .from 
Kay, 1993 through 1996. It is further 

ORDERED that, pursuant 
367 . 022(5), Florida Statutes, 
exempt from regulation, and 
canceled. It is further 

to the provisions of Section 
Sand Dollar Properties, Inc. , is 
Certificate No. 271-S s hall be 

ORDERED that this docket shall be closed. 

By OROER of t he Fl orida Public Service Commission, this llth 
day of ~. u.u. 

RllJ 
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NQTIC£ Of FURTHER PBOCEEPINGS OR JUPICI,D,L REVIEW 

The Florid a Public Service Commission is required by Section 
120.569{11 , Florida Statutes, to notify parties of any 
administntive heax:ing or ju.dicial review of Commission orders that 
ls a vailable under Sections 120.57 or 120.68, Florida. Statutes, as 
well as the proce<iures and time lim.lts that apply. This notice 
should not be construed to mean all requests for a.n administrative 
hearing or judicial r eview will be granted or result in the relief 
sought. 

Arly party adversely affected by t he Col!IJI.issi.on' s final action 
in this 111atte r may request : 1) reconsi deration o f the deci sion by 
filing a 1110tion for reconsideration with the Director, Divi.sion of 
Records and Reporting, 2540 Shumard Oak Boulevard, Tallahassee, 
Florida 32399-0850, within fifteen (1 5 ) days of the issuance of 
this order in the form prescribed by Rule 25- 22.060, Florida 
Administrative Code; or 2) judicia l review by the Florida Supreme 
Court in the case of an electric .• qas or telephone utility or the 
F.i rst District Court of Appeal in the case of a water and/or 
wasteYater utility by filing a. notice of appeal with ·t he Director, 
Division of Records and reporting and filing a copy of t he notice 
of appeal and the filing fee with the appropriate court . This 
filing must be completed within thirty (30) days after the issuance 
of this order, pursuant t o Rule 9.110, Florida Rules of Appellate 
Procedure. The notice of appeal must be in the f orm specified in 
Rule 9.900(a), Florida Rules o f Appellate Procedure. 
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SAHP OOLL&R PROPERTIES. INC. 

HASXEMaTER SERVICE. AREa 

Lt£COVNU 

:ro.,nship 46 South, Range 24 East 

Section 6 

Attachment A 

Starting at an iron pin in the center of Pine Ridge Road 
INirk.ing the sout lteast corner of the Northeast 1/4 of said section; 
thence North 00"38' SO" East, a ' d istance of 810.42 feet along t he 
center line of Pine Ridge Road said centerline being the East 
boundary line of said Section 6; thence North 89"50'19" West a 
distance of 33 feet to a point on the Westerly right-of-way line of 
Pine Ridge Road to a Point of Beginning; thence continue North 
89"50'19" West a distance of 2,513.52 feet: thence North 00"36'02" 
West a distance of 492.98 feet; thence North 89"51 '42" r.ast a 
distance of 2,518.16 feet; thence South 00"55'50" East a distance 
o.f 493.22 t ·eet to the Point of Beginning. 

Less and Except the Pine Ridge Palms Subdivision 

A Tract of Land lying in the Northeast Quarter (N£ 1/4) of Section 
6, Township 46 South, Range 24 &ast, l.ee County, Florida, described 
as follows: 

Commencing at the Southeast corner of the Northeast Quarter 
IN£ 1/4 ) of the aforesaid Section 6, thence run North. 00"41 ' 29" 
East alon9 the &ast l i ne ·of said Section 6 for 810 .42 feet, thence 
run North 89"56' 56" West for 33.00 feet to a point on the West 
right-of-way line of Pine Ridge Road and t he Point of Beginning; 
thence continue Nor t h 89"56 ' 56" West f or 1282.79 feet; thence run 
North 00"37'03" West for 493.35 feet ; thence North 89"58'19" East 
for 94.77 feet; thence run South 00"37'03" East f o r 83.89 feet.; 
thence North 89"22'57" .East for 12.00 feet; thence run South 
00"37''0 3~ East fo.r 46.00 feet1 thence run South 89"22' 57• West for 
12.00 feet; thence run South 00°37 ' 03" East .for 66. 00 feet; ·thence 
run South 89"56'56" West for 74.77 feet; thence run South 00"37 ' 03" 
East for 100.30 feet; thence run North 89"56 '56• East for 239.94 
feet; thence .run North 82"17'46" East for 26.67 feet; thence North 
00"03'04" West for 292.55 feet; t hence North 89"58'19" East for 
992.00 feet to the aforesaid West ~ight-of-way line of Pine Ridge 
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Roact; tll.ence run South 00"4 7 ' 29" East along .said r iqht-of-way line 
for •92.84 feet to t he Point of Beginning. Sa.id trac t conta i ns 
13.041 acres, more or less. 




