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BEFORE THE FLORIDA PUBLIC SERVICE COMMI SSION 

In re: Application for ame ndme nt 
of CertificaLes Nos. 340-W and 
297-S i n Pasco County by Mad 
Hat ter Utility, Inc . 

DOCKET NO. 960576- WS 
ORDER NO. PSC- 97 - 100 4- FOF- WS 
ISSUED : August 22 , 1997 

The f ollowing Commissioners participated in the disposition of 
this matter: 

J. TERRY DEASON 
SUSAN F . CLARK 

DIANE K. KIESLING 

ORDER DECLIN I NG TO CONSIDER THE INFORMATION CONTAINED IN PASCO 
COUNTY ' S "MOTION TO SUPPLEMENT THE RECORDu 

BY THE COMMISSION: 

BACKGROUND 

Mad Hatter Ut ility , Inc . (MHU or utility ) , is a Class A 
utility locate d in s o uth central Pasco Coun ty , Flor ida , which is in 
the Northern Tampa Bay Water-Use Caution Area , as designated by the 
Southwest Flo r ida Water Management District . MHU owns and opera tes 
water and wastewater sys t ems in three separate communities : Linda 
Lakes, Foxwood , and Turtle Lakes. Accord ing to its 1996 annual 
repo r t , MHU serves approx i mately 2 , 013 wa ter and 1 , 940 wastewater 
customers with combined annual operating revenues of $1 , 361 , 50 4 and 
a combined net loss o f $77,41 8 . 

On July 19 , 1994, MHU filed requests for approval of two 
special service availabili ty contracts ; one with AFI, Inc . (VOPII) , 
and the other with Lake Heron , which were processed in Dockets Nos . 
940760-WS and 940761 -WS, respectively . By Order No . PSC- 9 4-1603-
FOF-WS, issued Dec ember 27, 1994 , in both dockets , the Commission 
approved both service availability contracts . 

MHU also filed , i n b oth dockets , proposed revised water and 
wastewater tariff sheets nos . 3 . 0 through 3 . 18 , descr ibing certain 
territo ry which the Commission found was not within the utility ' s 
certificated area. Consequently , by Order No. PSC- 94 - 1603-FOF-WS, 
the Commissio n d enied appro val of the proposed revised tariff 
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sheets. The Commission also found that MHU was serving outside of 
its certificated territory in violation of Section 367 . 045 (2) , 
Florida Statutes . However, the Commission did not believe it 
necessary to require the utility to show cause as to wh y it should 
not be fined for this violation. Instead, the Commission required 
MHU to file an amendment application within sixty days in order to 
request to serve the territory that it was already serving witr.out 
a certificate . 

MHU filed a timely protest to the order which it later 
withdrew prior to hearing. By Order No. PSC-96-0172- FOF-WS, issued 
February 7 , 1996, in Docket No. 940761-WS, the Commission 
acknowledged the utility ' s notice of withdrawal of protest , 
declared Order No. PSC-94-1603-FOF- WS to be final and effective , 
and required the utility to file an amendment application within 
ninety days. The utility complied by filing, on May 8 , 1996 , the 
amendment appl i cation which is at issue in this docket. 

In its amendment application, the utility seeks to include in 
its Certificates Nos. 340-W and 297- S , the uncertificated territory 
that it is currently serving as well as certain adjacent terri tory 
which it is not currently serving . On June 13 , 1996, Pasco County 
(County) filed an objection to the application and a petition for 
administrative hearing on the matte r , stating , among other things , 
that the Count y will soon provide service to certain of the parcels 
included in MHU's amendment application. Consequently , a 
prehearing conference was held on May 5, 1997, in Tallahassee , and 
a formal hearing was held on May 13- 14, 1997 , in Pasco County . The 
parties filed post - hearing statements and briefs on June 30 , 1997 . 

MOTION TO SUPPLEMENT THE RECORD 

On June 30, 1997 , the County filed, among other things , what 
it titled a "Motion to Supplement the Record .u The record in this 
docket was made at the hearing held on May 13-14, 1997 , in Pasco 
County. By its filing, the County seeks to notify us of post ­
hearing negotiations between the County and potential customers 
concerning service within certain portions of the territory at 
issue in this docket. The County also seeks to notify us of its 
intent to provide the service to those portions , and suggests that 
we may wish to take this matter into consideration in making our 
post-hearing decision on MHU ' s amendment application . 

On July 9 , 1997 , MHU filed a Response in Opposition to Motion 
to Supplement the Record, arguing that the motion should be denied 
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because the record in this matter is closed and there is nothing in 
the Commission rules, the Uniform Rules of Procedure , or the 
Florida Administrative Procedure Act to authorize a supplementation 
of the record in the form and manner requested by the County. 
Moreover, the prehearing order issued in this case could not be 
more clear as to what post-hearing procedures should be followed . 
The County's filing represents an at tempt to place before the 
Commission the result of an after-the-fact negotiation which would 
constitute newly created evidence. Contrary to its due process 
rights , MHU will have no opportunity to conduct discovery on , 
cross-examine, or rebut the assertions and mat e rials contained 
therein . Moreover, the information is hearsay and is to<:3lly 
uncorroborated in the record. Finally, MHU asserts that the 
County' s filing is nothing more than a signal to the Commission, 
based upon a tortured interpretation of City of Mount Dora v. JJs 
Mobile Homes , Inc., 579 So . 2d 219 (Fla . 5th DCA 1991) , that the 
County intends to serve certain of the parcels at issue in this 
docket whether MHU or the Commission likes it or not. 

We preliminarily note that although the County ' s filing is 
titled a "motion to supplement the record,n it contains no prayer 
for relief of any kind. Nor does the body of the "motion n contain 
a request that we take any type of action . Rather , as noted above , 
it merely notifies us, in advance of our deci sion on the merits of 
this case, of its intent to serve within certain portions of the 
territory at issue. Accordingly, we find that because no action 
has been requested, none is necessary. 

Moreover, we agree genera l ly with MHU, and we therefore 
decline to consider the County's f i 1 i ng when we rule upon the 
merits of t his case. The fi ling falls outside of the record of 
this case, and the County does not request that we conduct an 
evidentiary hearing in order to admit the information as evidence . 
The filing contains documents which have not been authenticated as 
r equired by the Florida Rules of Evidence , and, as MHU points out, 
information upon which parties and staff have not had an 
opportunity to conduct discovery, to cross-examine, or to rebut . 
Thus , even if we were to construe the County's filing as a true 
motion to supplement the record , as the title of the filing 
suggests, the motion would have been denied . 

This docket shall remain open in order for us to rule upon 
MHU's amendment application at an upcoming agenda conference . 
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Based on the foregoing, it is 

ORDERED by the Florida Public Service Corrunission that the 
information contained in Pasco County ' s "Motion to Supplement the 
Record" shall not be considered in an upcoming ruling upon the 
merits of Mad Hatter Utilit y , Inc. 's , amendment application . It is 
further 

ORDERED that th i s docket shall remain open pending a ruling 
upon the me r its of Mad Hatter Utility , Inc . ' s , amendment 
application. 

By ORDER o f the Florida Public Service Corrunission, this 22nd 
day of August, 1997. 

or 
Division of Records and Reporting 

( SEAL ) 

P.GC 
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NOTICE OF FURTHER PROCEEDI NGS OR J UDICIAL REVIEW 

The Florida Public Service Commission is requi r ed by Section 
120.569(1 ) , Florida Stat utes, t o not ify pa r ties of any 
a dministrative hearing or judicial revie w of Commiss i on orde r s t hat 
is available under Sections 120.57 or 120.68 , Flo r i da Statutes , as 
well as the procedures and time limits that apply . This notice 
should not be construed to mean all requests for an a dministrativ e 
hearing or judicial review will be granted or resul t in t he relief 
sought. 

Mediation may be available on a 
mediation is conducted, it d o es n o t 
interested person 's right to a hear ing . 

c ase - by-case basis . I f 
af f e ct a substantially 

Any party adversely affecte d b y t h is order , which is 
preliminary, procedural or intermediat e in na tur e , ma y req uest : (1) 
reconsideration within 10 days p u rsuant to Rule 2 5- 22 . 0376 , Flo r i d a 
Administrative Code, if issued by a ?rehea r ing Office r; { 2) 
reconsideration within 15 days p ursuant to Ru l e 25- 22 . 060 , Florida 
Administrative Code, if issued by the Commission; o r {3) judicial 
review by the Florida Supre me Court, in the case of an electric , 
gas or telephone utility, or the Firs t District Court of Appeal , in 
the case of a water or wastewate r util ity . A motion for 
recons i deration shall be filed wi th the Director, Division of 
Records a nd Reporting, in the form prescr ibed b y Rule 25- 22 . 060 , 
Florida Administrative Code . J udicia l r e v iew of a preliminary , 
procedural or intermediate ruling or o r der is available if review 
of the fina l action will not provide a n ade q uate r emedy . Such 
r eview may be requested from the appropriate cou r t , as described 
above, pursuant to Rule 9 . 100, Florid a Rules o f Appellate 
Procedure. 
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