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ORDER ON DISPOSITION OF REFUNDS FOR OVERCHARGES 

BY THE COMMISSI ON : 

Currently, two show cause dockets are open against North 

American InTelecom, Inc . (NAI) . On July 26 , 1993 , Order No . PSC -

93-1083-FOF-TC was issued in Docket No . 930416- TC ordering NAI to 

sho w cause why it should not be fine d or have its certificate 

canceled for charging rates in excess of the pay telephone rate cap 

established by Order No . 2 4101 . Docket No . 950149-TC was opened in 

February 1995 , t o address alleged violations not covered by Order 

No . PSC- 1083-FOF-TC. On March 14 , 1995 , Order No . PSC-95-0349-FOF­

TC was issued r e qu i ring NAI t o show cause why it should not be 

fined or have its certificate canceled f o r seven alleged violations 

of various pay telephone rules . NAI filed timely responses to each 

show cause order and requeste d a he aring on the allegations. 

NAI , in an attempt to avoid t he uncertainty and expense of 

litigation , filed a motion t o r efer the dockets t o voluntary 

mediation. On April 6 , 1995, the prehearing officer referred these 

dockets t o mediation by Order No . PSC-95-0452-PCO-TC. 

0 9 0 5 5 SEP -9 ~ 

FPSC· lt:cu;::.:,· >£..:1 TIIIG 



t 
ORDER NO . PSC-97-1068-FOF- TC 
DOCKETS NOS . 930416- TC, 950149-TC 
PAGE 2 

NAI and staff met in mediation on June 8, 1995 and June 21 , 
1995. During mediation , staff and NAI agreed upon a mechanism to 
present the issues to the Commission for resolution. It wa s agreed 
that NAI would file two settlement proposals . Settlement Pr oposal 
I would dispose of the issues on which staff and NAI agreed . 
Settlement Proposal II would present for resolution the issues on 
which staff and NAI did not reach agreement . This bifurcated 
settlement mechanism gave the Corrunission the option of appro ving 
the settlement in part and rejecting other portions . 

By Order No . PSC-96-0354-AS-TC , issued March 13 , 
Commission approved Settlement Proposal I . Under 
Proposal I NAI agreed : 

1996, the 
Settlement 

(1) to make a voluntary contribution to the General Revenue 
Fund of $25 , 000 ; 

(2) to refund $35,000 , plus interest , for the six facility 
misrat ing problem; and 

(3) to refund at least $15, 000 for the AT&T discount rounding 
problem . 

By Order no . PSC-96-0647-AS-TC, issued Ma y 10 , 
corrunission accepted Settlement Proposal II . Under 
Proposal II , NAI agreed: 

1996 , the 
Settlement 

to audit its records from January 1 , 1993 through July 1 , 
1994 and refund directly to customers the entire amount 
overcollected due to the one-minute billing problem plus 
interest . 

The audit revealed that NAI was to r efund approximately 
$376, 000 for the one minute rounding problem, plus interest . 

NAI has now fulfilled its obligations under the settlement 
orders. As expected, however , even after diligent effort , NAI has 
not been able to locate all of the overcharged customers. Of the 
total amount NAI agreed to attempt to refund , $91 , 814 remains . NAI 
has asked that it be permitted to keep the unrefundable amount . In 
addition , the Florida Department of Corrections (DOC) submitted its 
proposal that the $91 ,814 should be remitted to the Inmate Welfare 
Trust Fund. Upon r eview, for the reasons explained below, we find 
that NAI shall remit $91 , 814 to the Commission for deposit in the 
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State of Florida General Revenue Fund wi thin 15 days of the date 
this Order becomes final . 

The Department of Corrections ' Request 

On March 10 , 1997 , the Florida Department of Corrections (DOC) 
submitted a proposal asking that the remaining unrefundable monies 
be remitted to the Inmate Welfar e Trust Fund . Although we note 
that in one previo us docket (See Or der No . PSC-92-1 063-AS- TI , 
Docket No. 91 0666-TI.) we allowed unrefundable monies to be 
deposited in the Inmate Welfare Tr ust Fund , we do not believe such 
a disposition of the monie s i s appropriate here . Under its 
contract wi th DOC, NAI paid into the I nmate Welfare Tr ust Fund on 
an ongoing basis 34 % of all collection s . Thus , NAI ' s o ver 
collections resulted in an additional $155 , 051 that has already 
been paid into the Inmate We lfare Trust Fund. Moreover , all the 
calls that resulted in the over collection were collect calls from 
inmates . The inmates did not p a y for any of these calls; the end 
users were typically the i nmate ' s family , friends, or attorney . 
Many families have expressed opposition to the suggestion that the 
Inmate Welfare Trust Fund receive the money . 

We believe that if the unr efundable monies are remi tted to the 
State General Revenue Fund, wh ich is used to suppor t the various 
state agencies that provide services to the citizens of the state , 
the end users who were harmed will receive some benefits from 
services pro vided by the State of Flo rida . 

NAI's Proposal 

With its final report NAI submitted a proposal on how it 
believes the remaining $91 , 814 in unrefundable o vercharges should 
be handled . In its proposal NAI states that it should not be 
required to " forfeit " the $91 , 814 . In other words , NAI believes 
that it should be allo wed to keep the $91 , 814 . 

NAI contends in its proposal that legally its l i ability was 
substantially less than t he amount s alleged t o have been 
overcollected. Thus , from NAI ' s perspective , the unrefundable 
money ($91 , 814) is not money that it o we s to anyone . NAI 
characterizes the $ 91 , 814 as simply the rema i nder of t h e disputed 
refund amount . NAI contends t hat there are only three " corrective 
measures" we can take against it with respect to the 
overcollections. According t o NAI , the Commission can : require 
restitution to be made t o those harmed; require forfeiture of the 
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ovorcollections to prevent unjust enrichment ; or impose punitive 

sanctions. 

NAI states that it has already made restitution where 

practical. Therefore , NAI contends , if we require i t " to forfeit " 

tho $91 , 814 , that action would be a measure designed to prevent 

unjus enrichment or to punish NAI . 

NAI then argues that requiring it to forfeit the S 91 , 814 

cannot be viewed as a measure to prevent unjust enrichment. In 

sponsoring the settlement mediation and implementing its pro\·isions 

NAI alleges that it incurred costs of at least $236,000 . NA : 

states that for every $1 . 00 allegedly overcollected , it has paid 

out al least $1.61. Therefore , NAI contends, requiring it to 

forfeit the disputed amount cannot be a measure to prevent unjust 

enrichment. 

N xt, NAI argues that since the required forfeiture of the 

$91,814 cannot be viewed as either a measure to achieve restitution 

or to prevent unjust enrichment , it can only be viewed as a measure 

to punish NAI. NAI states that the Commission cannot impose an 

additional sanction against NAI because under the settlement Order 

NAI made a voluntary contribution to the General Revenue fund of 

$ 25 , 000 in settlement of all potential sanctions in these dockets 

(PSC-96-0354-AS-TC). 

wo agree that NAI has made appropriate refunds to those end 

users iL could locate , and that NAI incurred costs in sponso ring 

mediation and implementing the order . We also agree that we cannot 

impose an additional sanction in these dockets because NAI made a 

voluntary contribution of $25 , 000 to the State of Florida General 

Rev nue fund as a settlement to p revent additional sanctions. 

we do not agree , however , with NAI ' s assertion that we would 

be imposing an additional penalty if we d o not permit NAI t o keep 

the $91 , 814 unrefundable amount . NAI is simply not entitled to any 

of the money it overcollected from end users . Whether one calls 

such a proposal " unj ust e n richment ," or simply a violation of 

fundarn ntal rules of fairness , we cannot condone such a proposal 

and permit NAI to keep a n y of the money it agreed to refund. Costs 

of m diation , attorney ' s f ees , a n d r efunds a r e the costs of doing 

business under these circumstances , and these costs should not be 

recoup d !rom funds overcollected from end users. 
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We have not found any prior Commission decision that has 
allowed a company to keep funds that it could not directly refund 
to customers. The Commission has a fundamental interest in 
ensuring to the greatest extent possible that companies subject to 
its jurisdiction fully comply with its rules and orders , including 
its orders approving settlements and refunds to customers . We 
would surely be hindered in d o ing so if we adopted a pro posal such 
as NAI ' s. A company would have l ittle incentive to make adequa e 
refunds to customers if it knew that it would be permitted to keep 
the amounts it co:.J ld not return. NAI is liable for the entir.;; 
amount that was subject to refund; therefore, the company should 
not keep this unrefundable mo ne y. 

Accordingly, we direct NAIto remi t $91 , 814 to the Commission 
for deposit in the State of Florida General Revenue Fund within 15 
days of the date this Order becomes final . These dockets should be 
closed upon NAI ' s remittance o f $91 , 81 4 to the Commission for 
deposit in the State of Flo rida Genera l Revenue Fund . 

Based on the foregoing, it is 

ORDERED by the Florida Public Service Commission that North 
American InTelecom, Inc. shall remit $91,8 1 4 t o the Commission for 
deposit in the State of Flo rida General Reve nue Fund within 15 days 
of the date the Order in these d ockets becomes final . It is 
further 

ORDERED that these dockets should be closed upon NAI ' s 
remittance of $91 , 8 14 to the Commission. 

By ORDER of the Florida Public Service Commission this 9th 
day of September , 1997. 

( S E A L ) 

MCB 

BL NCA S . BAY6, 
Divis ion of Records 

r 
Reporting 
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NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

The Florida Public Service Commiss i o n is requi r ed b y Sect ivn 
120 . 569 ( 1) , Florida Statutes , t o n o ti f y partie s o f a ny 
administrative hearing or judicial review of Commi ssion o rders that 
is available under Sections 120.57 or 1 2 0 . 68 , Florida S t a tutes , as 
well as the procedures and time limi ts tha t appl y . This notice 
should not be c onstrued to me an all requ e sts f or an administrative 
hearing or judic ial review will b e gra n ted or result in the relief 
sought . 

Any party adversel y a f f e c ted by the Commission ' s final a c tion 
in this matter may request : 1 ) r econsider ation of the decision by 
filing a motion for reconsidera tion with t he Di rector , Division of 
Records and Reporting , 254 0 Shumard Oak Bouleva rd , Tallahassee , 
Florida 32399- 0850, within fifteen ( 15) da ys of the issuance of 
this order in the form pre s c r i bed b y Rule 25- 22 . 060 , Flor ida 
Administrative Co de ; or 2) judi cia l r e v iew by the Florida Supr eme 
Court in the case of an electric , ga s or telephone utility or the 
First District Cour t of Appeal in the case of a wate r and/or 
wastewater utility by f iling a notice of a ppeal with the Director , 
Division of Records and r e port ing and f iling a copy of the notice 
of appeal and the filing fee wit h the appropr iate court . This 
filing must be completed withi n t hirt y (30) d a ys after the issuance 
of this order , pursuant to Rule 9 . 11 0 , Florid a Rules of Appellate 
Procedure. The n o tic e o f appeal mus t be in t he form specified in 
Rule 9.900 (a ) , Florida Ru l es of Ap pellate Pr ocedur e . 
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