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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In r e: Applicatio n o f T. R.A. C .. Inc . 
Autho r i t y t o Pro vi d e In terexehange 
Te l e communi c a t i o ns Service . 

for) 
) 
) 

DOCKET NO . 881027-TI 
ORDER NO. 21065 
ISSUED: 4-18-89 ___________________________________ ) 

Pursuolnt Lo Noti c~ . a P t chear i ng Con fe r e nce was held o n 
~larch 31 , 19 89 , i n Ta ll a hassee , F l o rida, before Commissi l")n e r 
Gerald L . Gu n ter, as Pre he ari nq Office r. 

APPEARANCES : 

JAMES ATTEBERRY, PRO SE, 201 S. Orange Street , 
Suite 800, Orlando , Florida 32801 as President of 
T • R • A • C . , I nc . 

ENNIS L . J ACOBS, Jr., Esqui re, 
Service Commission, 101 E . 
Tallahassee, F l o rida 32399-0863 
Commissi o n St 3ff . 

F l o rida Public 
Gaines Sl reet, 

on behalf of the 

PRENTI CE P. PRUITT, Esquire , F l orida Public 
Service Comm i ssion, 
Tallahassee . Fl o rida 
Commissione rs . 

101 E. Gaines Street, 
32399 -0862 o n be half of the 

PREHEARI NG ORDER 

I . BACKGROUND 

In May. 1988 , upo n reason a nd belief t ha t 
Telecommun i catio n kesellers t h rough Adva nced Computerizati o n, 
I n c . (T.R.A.C.), also known as Trade Resu l ts t hro ugh Auto mated 
Commun ica tions, wa s o perating i n Flo rida as a telephone compa ny 
witho ut va li d authori ty, Conunissio n Staff contacted T.R.A.C. 
offici als i n fo rmi ng them of t he certif i cation requ irement in 
Chapte r 364 , Flc rida Sta t u tes . On J u ly 20, 1988 , · a complai nt 
was received f r om Pierce Ente r prises , Inc., alle ging that 
T.R . A. C . had not performed under its agreement with Pierce and 
that T . R.A.C . ' s Pres ident, Mr . J ames Atteberry, had threatened 
P ierce o ffi c ials with f o r fe i ture o f a prepaid deposit s hould 
the complaint be fi led . 

Fo l lowing a lac k o f r esponse by T.R.A.C. to a seri e s of 
correspo ndence f r om Commission Staff, an applicatio n for 
au tho r i ty to opera t e a s a n interexc hange compa ny (IXC) was 
f i l ed o n Ju ly 29 , 1988. The a ppli cation s tated that T.R. A. C. 
had not transmitted i ntrasta t e tra ffic . The services listed 
were ind i c ative of ret ail residential and bus iness services. 
In reviewing T.R.A.C. ' s mar keting met hods, Commiss i o n Staff 
concluded t hat T.R.A. C . was invo lve d i n a l o ng distance resa le 
o perat ion involvi ng the mu l ti-leve l d i stribution o f its 
s ervices. It wa s further ev i dent that T. R.A. C. could no t know 
i f it were faci l ita ting in t ra state tel~communi catlons or not. 

Because o f T. R.A. C .' s initial l ack of coo peration , beca use 
the tariff f iled a ppeared t o be i ncons i s tent with T.R.A.C. ' s 
o fferings , because t he tariff neglected t he resale a s pect of 
the busi ness and because o f T .R . A. C . ' s fai lu re to address the 
potential for carriage of intras tate traffic , Order No. 20198 
wa s i ssued o n Octo ber 24. 1988 , as a P r o posed Ag e ncy Action 
denying t he cert i ficate. Order No. 20 205 was issu e d o n the 
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same da y requiring T.R.A.C. to s how 
fined $10,000 for vio l ation of 
Administrative Code, and $5,000 
application . 

cause why it s hould not be 
Rule 25- 24 . 4 7 0, Florida 

for falsification of its 

On November 14, 1988. T.R.A . C. filed a protest to t he PAA 
disputing the fac t s alleged in t he above-referenced Orde r. On 
December 2, 1988, an of fi c ial response to the s ho w cause Order 
was filed. The protest requested a hea ring as to the 
certificate denial. wh ich is scheduled for April 20, 1988, and 
wi l l encompass the issues in the s how cause proceedi ng. 

II. TESTIMONY AND EXHIBITS 

Upon insertion of a witness's testimony, exhibits appended 
thereto may be ma rked f o r identificatio n. Aft e r oppo r tunity 
for opposing parties to o b ject and cross-examine, the document 
ma y be moved into the record. All other exhibits wil l be 
similarly identified and e n tered at t he appropriate time during 
heanng. Exhibits sha ll be moved into tho r ecord by e xhibit 
number a t th~ conclusion o f a witness ' s testimony . 

Witnesses are reminded t hat o n cross-examination, 
respo n s es to questi o ns ca ll ing for a yos o r no a ns wer s hal l 
answered yes o r no f irst, after which the witness may e x plain 
t he ans wer. 

I 

In o rder to efficiently organi ze the numbering and I 
presentatio n of exhibits the parties have been assigned the 
f ol l owi ng witness ident ification number sequences : 

T.R.A.C. 
Staff 

III. ORDER OF WITNESSES 

Witness Wi tness NO. 

Atteberry 10 

Mar s hall 20 

IV. BASIC POSITIONS 

10-19 
20-29 

Appearing For 

T.R.A.C. 

Sta(f 

Date Issues 

4/21 l-7 

4/21 5-7 

T. R.A.C'S 
granted 
necessi t y 

BASIC POSITION: T.R.A.C., Inc. s hould 
a certificate of public convenience 

to operate and IXC within the State 

be 
a nd 

o f I 
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v. 

Florida. Further T.R.A.C.' business pla n 
offers no viol at i o n of a ny Statute or Ordur 
presently before them . As t o the matter of 
fines they are addressed in T.R.A.C. 'S POSITION 
on ISSUE 6. 

STAFf'S BASIC POSITION: T.R.A.C. did operate 
as a nonfacilities-based reseller of l ong 
distance telecommunications services in the 
State of Florida without certificate authority 
from th i s Commission. T . R.A.C. did not respo nd 
t o various corresponcence from Staff intended 
t o assist it in complying with applicable rules 
and statutes. When an application was 
eventually filed, it did not reflect the nature 
of the business pro vided by T . R. A.C. Thus, 
Staff believes that T.R.A.C. did viol ate Rule 
25-24.470, Florida Administrative Code . 
T.R.A.C. also evidenced either a refusal to 
comply with or a gross disregard for Commi ssion 
rules. 

The multi-level distribution system 
operated by T.R.A.C. has no t served the public 
interest in providing adequate and reliable 
telecommunications se rvi ce. Therefo re, 
T.R.A.C. should be denied autho rit) to operate 
as an interexchange telepho ne company in 
Florida a nd i t should be fined ten thousand 
dollars ($10, 000. 00) for operating without a 
certificate, and five thousand dollars 
($5,000.00) for falsifying statements in its 
tariff. 

ISSUES AND POSITIONS: 

ISSUE 1: Is T.R.A.C., Inc., a •telephone company• as defined 
in Section 364.02, Florida Statutes? (Legal ) 

T.R.A.C.'S POSITION: No, T.R.A.C., Inc . is not a 
•telephone company" as de f ined in Section 362.02, 
Florida Statutes, because T.R.A .C. , Inc. is not 
•owni ng , operating, o r managing any telephone line 
o r par t of a telephone line used in the conduct of 
the business of affording telephonic communication 
service for hire wi t hin this state.• 

STAFF'S POSITION: Pertinent provisi o ns of Section 
364.04, Florida Statutes state : "telephone company" 
includes every corporatio n, company, association, 
jo int stock association, partnership, and person and 
their l essees, trustees, o r rece ivers appointed by 
a ny court whatso ever... owning, operating·, or 
managing any telephone line or part of telephone 
line used in the conduct of the business of 
affording telephonic communication service for- h ire 
within this state. We believe the t erms "owning, 
operating, or managing•, along with the broad 
definitio n of "telephone line" in this section 
clearly identify T . R. A. C . as a telephone company. 
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ISSUE 2 : 

ISSUE 3 : 

Do T. R.A. C. 's bus iness procedures constilute a 
"mult i-level distribution scheme" or a "pyramid 
sales scheme" as defined in Rule 2- 17.001, Florida 
Administrative Code? Is this activity therefore 
unfair o r deceptive as provided in Rule 2- :7.003? 
(Legal) 

T.R.A.C. ' s POSITION: No, there is no investment 
involved o r required for T . R.A.C . sales 
representJtives to receive co~nissions for sales 
made. T.R.A.C. 's products to receive commissions on 
sales made. As provided in the definition of a 
"multi-le vel distribution scheme" or a "pyramid 
sales scheme" in Rule 2-17.001 subpart {3) 
" ... employing the use of a sales device w,le reby a 
person, upon the condition that he ma ke an 
investment, is given the privilege, license, right, 
or power to recru it for profit one o r more 
additional persons who also are given such 
privilege, right license, or power upon condition of 
making an i nvestment and may further perpetuate the 
chain of persons who are given such privilege, right 
or power upon such condition.• (emphasis added ). 

STAFF ' S POSITION : Final determination and 
enforcement of this issue rests with the Florida 
Attorney General's OCfice . However, this Commission 
can and should make a determination as to whether 
the business concept proposed by T.R.A.C. is in the 
public interest for telephone service. To the 
extent that i t falls wi thin t he confines of Rule 
2-17 . 002, the law implies a public interest 
determination. Unfortunately, the confines of this 
rule are unsettled and subject a to case by case 
determi nation. 

It appears that T.R.A.C. does meet some of the 
accepted criteria that identify pyramid programs. 
However, it is also evident that T .R.A.C. has 
a ttempted to conform to the prevailing standards to 
avoiding operating such programs in an unfair or 
deceptive manner . 

Do the transactions between T.R.A.C . and T.R.A.C. 
Representa ti ves consti t ute "business opportunities" 
as defi ned in Section 559.801, Florida Statutes? 
(Legal) 

I 

I 

T . R.A.C.'s , POSITION : No, T . R.A.C., Inc. does not 
provide o r assist any associate or representative in I 
finding l ocations for the similar devices or 
currency-operated amusement machines o r devices o n 
premises neither owned nor leased by T.R.A.C. or 
associate or representative. T.R.A.C., Inc. does 
not purchase any products made, produced, 
fabricated, grown, b red, or modified by any 
associate or representative using in whol e or in 
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ISSUE 4: 

ISSUE 5: 

part the s upplies, services, o r chattels sold to 
them. T.R.A.C., Inc. makes no guarantees of income 
to associates or representatives. T.R.A.C., Inc. 
does not require associates or represe ntatives to 
pay a fee or sum of money to derive income from 
sales made by associate o r representative. 

STAFF"S POSITION: Final determination and 
enfo rcement of this issue rests with the Florida 
Department o f Agriculture and Consumer Services. 
However, t hi s Commission can and s hou ld make a 
determination as to whether the business concept 
proposed by T.R.A.C. is in the publ ic interest: for 
telepho ne service. To the extent that it falls 
within the conf i nes of this statute, the law implies 
a public interest determination. Unfortunately, the 
confines of this law are unsettled and subject a to 
case by case determination . 

It appears that T.R.A.C. does meet some of the 
accepted criteria that ide ntify business 
opportunit i es. However, it is also e vident that 
T.R.A.C. h a s attempted t o conform to t he prevailing 
standards to avo id o peraling such programs in 
unfair or deceptive manner. 

If Issue 3 is answered in the affirmative, did 
T.R .. li..C., Inc. comply with all the applicable 
prov1s1ons of Sections 559. 803-811, F.S., before 
offering such opportunities? 

T.R.A . C. 's POSITION: Not applicable. 

STAFF'S POSITION: 
above. 

See Staff Position in Issue 3 

Did T.R.A.C. operate as a telephone company in 
Florida without a certificate? If so, should 
T . R.A.C. be fined ten Lhousand dollars ($10,000) for 
failure to comply with Rul e 25-24 . 470, Florida 
Administrative Code? 

T.R . A.C. "S POSITION: Yes, T.R.A.C.. Inc. did 
operate in Florida without a certificate. During 
the period in time in which T.R.A . C., Inc . operated 
in Flo rida t he y were under MbadM counsel from 
consultants. Some of whi ch were certified rxc·s in 
Florida. When T . R. A.C., Inc. was notif ied of 
erroneous counsel by the Public Serv1ce Commission 
staff T.R.A.C., Inc. ceased any and all business 
wi t hin the state. 

It was never T.R.A.C. 's intention to violate any 
regulations. This was the reason for seeki ng advise 
from other IXC"s. 
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It i s furt her T.R .A. C . 's pos i tion that a ny fines 
should be waived as the nature o f t he violation wa s 
never t o decetve the pub I ic or t he commiss i o n. I 
Also, as a s how of good f aith T.R.A. C. ha s tried to 
comp ly full y with any and all reques ts placed upon 

ISSUE 6 : 

ISSUE 7: 

them by the Commiss i o n. T.R.A .C. h a s a lwa ys wante d 
t o c omply fully u nd i s jus t noH learn i ng t hese 
p r ocedures with the help of the commiss i o n a nd that 
of co rrect couns el. 

STAFF ' S POSITION: Yes. The company o perated 
intrastate te lephone serv i ce in Florida as ea rly as 
May 1988 . However, t he company' s J uly 29 , t988 
application for autho ri t y to o pe r ate as an 
interexchange te lephone compa ny include d the 
statement that T .R.A .C . had not previously provided 
s uch serv i ce. we be li eve the comp nny s hould be 
fined ten t ho usand d o !lars (10,000) !or fai lure to 
comply wi t h Rul e 25- 24 .4 70, Fl o r ida Administrati ve 
Code. 

Did T.R . A. c .· s a pplicati o n fo r certificat ion 
contain false o r misleading i n fo r mati o n? I f so . 
sho uld T. R.A. C. be fi ned f ive thousa nd dollars 
($5,000 ) for filing such info rmat 1on. 

T.R.A . C. 'S POSITION: 

STAFF'S POSITION : Yes. This c ompa ny opera ted 
witho ut a ce r tificate a nd s tntcd differently o n its 
appli c ati o n. Fur t her, it t iled a tarif t t hat, in a 
ve ry substant ial '"'ay, mis l ed t he Commission as t o 
t he w3y in which i ts business operated. Staff 
bel i eves a ll of t hese c i r c umstanc os to be ve ry 
serious matters a nd t heref o re that a fine in the 
amount of five t housand d o llars ( 5, 000.00) is 
a ppropri ate 

I s it in the public interest to grant a certif i cate 
of public conve nience a nd necessity to T . R. A.C. to 
ope r a t e as a n i nterexc hange t e l epho ne company in 
Flo rida? 

T.R.A. c .·s POSITION: Yes, the public is always bes t 
served by a nother entran t in t he arena. T . R.A.C. 
rates are very competitive a nd allow the public a 
stro ng alterna tive to t he ca r rie r s present ly 
avai l able . 

STAFF ' S POSIT ION: No . T.R. A. C. ha s acted in a 
misleading and irrespo nsib le manner, and we do not 
believe it is in t he pub l ic interest t o g r a n t t he 
compa ny a certifi ca te to opera t e as an i n terexchange 
telepho ne company in Florida. Lastly, the 
multilevel program, as imp l emented by this company, 
ha s been signif icantly flawed . 

I 

I 
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vr. EXHIBIT LIST 

1-Ji tness 
Prof fering 

Party Exh . INO . Title 

Atteberry Sta ff Compos ite 
10-A 

Deposition of James 
Atteberry; Taken 
3/31/89 . Pages l-86. 

At:teberry Staff Composite 
10 -B 

Application of 
T.R.A.C. for Certificate 
o f Public Convenience and 
Necessity. 

Marshal l Staff Composite 
20-A 

Tracking report of 
T.R.A . C. transmissions. 

VII . STIPULATIONS : None. 

VI I I. PENDING MOTIONS: None . 

IX. RU LINGS: 

T.R. A. C. ' s Moti on for Extension of Time to file 
Testimo ny was granted as well as additio nal time t o f ile a 
prehearing statement. 

X. PROCEDURE FOR HANDLING CONFIDENTIAL INFORMATION: 

In the event it becomes necessary to handle confidential 
i nformatio n, the following procedure will be followed: 

l. The Party u tilizing t he confide ntial material dur i ng 
cross examinati on shal l provide copies t o t he 
Commissioners and the Court Reporter in envelopes 
clearly marked wi t h t he nature of the contents. Any 
par t y wish ing to e xamine the c onfidential material 
shall be provided a copy in the same fashion as 
provided to the Commi ssione rs subject to execution of 
any appropr iate protecti ve agreement with the owner 
of the material. 

2 . Counsel and wi t nesses s hould state when a question or 
answe r contai ns confidenti a l informat i on . 

3. 

4. 

Counsel and witnesses should make a reasonable 
attemp t to avoi d ve rba lizing confidential information 
and, if possible, should make only indirect reference 
to the conf idential info rmation. 

Confidential info rmation should be presented by 
written exhibit when reasonably convenient to do so. 
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5. At the conclusion of that portion o f the hearing that 
i nvolves c onfidential i nformation . all cop i es of 
confidentia l exhibits sha l l be returned t o the owner 
of the informati on. If a confidential exhibit has 
been admitted into e vidence, the copy provided to the 
Court Repo r t er s hall be retaine d in t he Commissi o n 
Cl e rk's con f ide n t i a l f iles. 

If it is necessary t o discuss confidential info rmation 
dur i ng t he hearing the f o llowing procedure s hall be utilized . 

After a rul i ng has been made assigning confident ia l 
t o mater i al t o be us ed o r admitted into evidence, 
s uggested that the presiding Commi s s i oner read i n to the 
a statement such as the f o ll owing: 

status 
it is 
record 

The testimony a nd e vidence we are abou t to receive is 
proprietary conf i de nt ia l busine ss informat i on and shall be 
kept c onfide ntial pursuan t t o Section 364.093, Florida 
Statutes. The testimo ny and evidence s hall be received by 
the Commissioners in execu t ive session with only the 
fo llowing persons present: 

a) The Commissio ne rs 
b) The Counsel for the Commissioners 
c) The Public Service Commission staff a nd sta f L 

counsel 
d) Represen t atives fro m the office of public 

counsel and the court reporter 
e) Counsel for the parties 
f) The necessary witnesses for the parties 
g) Counsel fo r all intervenors and all necessary 

witnesses for t he intervenors. 

All other persons must leave t he hearing room at 
this time. I wi l l be cutting off the t e l epho ne ties to 
t he testimony prese nted in t his room. The doors to this 
chamber a r e to be l ocked to the outside. No one is to 
enter or leave this room without the consent o f t he 
chai rman. 

The transcript of this portion of the hearing and 
the discussion related thereto s hall be prepared a nd 
filed under seal. to be opened only by orde r o f this 
Commissio n . The transcript is a nd s hall be non-public 
record exempt from Section 119 . 07(1). Florida Statutes. 
On l y the atto rneys for t he participating parties, Public 
Counsel, the Conuni s si o n staff and the Commissioners 
shall receive a copy o f the sealed transcript . 

(AFTER THE ROOM HAS BEEN CLOSED ) 

I 

I 

Everyone remaining in this room is instructed that I 
the testimony and evidence that is about to be received 
is proprieta ry confidential business information, which 
shall be kept confidential. No one is to reveal t he 
contents or substance o f this testimony or evidence to 
anyo ne not present in this room at t h is time. The court 
r eporter shall now reco rd the names and affi l iations of 
all persons present i n the hearing room at this time . 
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It is therefore , 

ORDERED by Commissi oner Ge rald L. Gunter , as Prehear i ng 
Officer, that this Preheari ng Order s h a ll govern the conduct o f 
these p r oceedings as set for t h abo ve unless modified by the 
Commission . 

Br ORDER o f Commissioner Gerald L. Gunter, as Preheari ng 
Off icer. t h is 18th day o f APRIL , 1989. 

(S EAL) 

EL J 

217 


	Roll 8-209
	Roll 8-210
	Roll 8-211
	Roll 8-212
	Roll 8-213
	Roll 8-214
	Roll 8-215
	Roll 8-216
	Roll 8-217



