
I 

I 

I 

BEFORE T HE FLOR lilA Pflfll. I C St·:RV I CE CONM I SS t ON 

I n r e : Motion of Sebling Utility 
Commission Co L Ent o t C'<.!IIll!nt o c Otdt.! t 
No . 194 32 , which ilp!Jt Oved a jo i nt 
P lan t o ceso l v over l,lpp inf] services 
of Sebri n g Utilities Commissi o n and 
Florid a Power Corporation . 

The fo llowing Commissioners 
disposi ti o n of t hi s matter : 

GERALD L . GUNTER 
J OHN T . HERNDON 

DOCKET NO . U0l l 92-EU 

ORIJF.R NO. 

I SSUED: 6- 29- 89 

pa r t i cipated in t he 

ORDER DENYI NG NOTION FOR ENJ::.ORCEHENT 

BY T HE C0~11SS I ON: 

On Septecnber 16 , 1988, Sebri ng Ut i lit ies Conuniss i o n 
(Sebring} filed a r-1ot i o n for En forcement w ith t h e f l o rida 
Publ i c Sert i ce Commiss i on ( Commiss i on) o n grou nds t hat Flo rida 
Power Co r porat i o n (FPC ) h ad f ailed to c omp l y with the Joi n t 
Plan to Reso lve Ov er l a pp i ng Se r v i ces ( Jo int P lan o r p l an ). The 
Motion i s t h e la t es t i n a series of squ abbles between the 
part i es . 

In September 1985 , th ree re s i den ts of La k e Haven Es tatPS 
(a subd i vision i n the Greater Seb r ing a r ea ) formall y comp lainud 
to the Commission t hat FPC was insta lling above-g r ound 
electrical faci l ities in t he area t hat unnecessari ly duplicated 
existing facilities of Sebri ng . The Commission, in Or de r No . 
15391 , ultimately dismissed t he corrpl aints fo r l ack of s t and i ng 
but directed Sta f f to i nvesti gate the poten tia l prob l ems in the 
area and to r ecollUnend r emedi es i n the course o f its 
invest i gation . Sebr i ng t he n interve ned . Staf( therea fter 
conductud its i nvestigation and s umnl.Hi zed i ts find ings in a 
r econunendation i ssued o n Scpt"rnbc r 211, 1986, in Docket No . 
850605 . 

Based o n t he invesligJtion , Staff be lievtd t h at there was 
a potential f or uneco nomic dupl iccJlion whe r eve r the two 
utili t ies serv i c•d c onunon a r ea . St<~f( subsequent l y reques t ed 
t hat the pa r ties ag r ee t o a mo t atorium which would apply to a l l 
of the respect i ve service boundaries of t he two ut ili ties . The 
moratorium p r ovided specific p r ocedures f or determ in i ng wh i c h 
utility should provide new setv i ce in the Sebring a r ea . The 
mo r atorium was fo r mall y impo sed by t he Commi ssion in Or de r No . 
16602 d a t ed September 16 , 1986 . 

Once the moratorium was i n pl ace , Sebc ing a nd FPC r e newed 
discussi o ns with r e spect to a terr i to r ia l ag t ccmcnt Lo p r even t 
future overlapp i ng setvtccs and dup l icat i on of faci l it i es . F PC 
and Seb r ing negotiated the te r rito r ia l agreement and Ci l ed i t 
along with a petiti o n Cot CollUnission approval o n D ccmbcr 16 , 
1986 . By Order No . 17 2 1~ dated FebLua r y 23 , 1987 , the 
Commission p Lopo scd t o appt o v e th ' te r ritorial ag r eement. Th .:t t 
pt oposcd agenc y ,,cti o n o r <ll'l w.1s p t ot l•St'd by a t h ird pa r t y but 
was ultimately withdt rwrl. By Orrlcr No . 18018 dated Augu st 20 , 
1987 , the Commissi o n apflt \Jvcd Lh<.! ter r ito r ial agreemen t in 
Docke No. 86 1596-EU. 
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T he Comm t ss i on , in Or der No . 17 2 15 , direc t ed FPC and 
St;!bring to submi t a repo 1t in t h at Docket No . 850 60 5- EU o n 
t he 11 p r oposals f o 1 1eso lv i nq Lhc p1 ob l l'm:; o f o v e rlappi ng 
SU I VII:C!> . du p ltc,\l iC ' II t) l l ,ll" llil l c~ , ,1r11J p u t u ll l io l S <I I ULY 
hazards . F PC and Seb ring allemp t ed t o jo intly address 
1esolut t on o( t hose p 1o bl ems bu t could no t a1rivc at a 
conccnSII!' at that l ime . Each u t i l i t y, t hC' I Cf OH ' , s u bmi t t ed a 
SCP.:lliiLO r epo r t. A ft e 1 LOV I OWi llg bo t h r upo rL S , OUI St d ( l 
bel ieved t ha t nei t her u t ility had ade qua t e l y addressed t he 
probl ems o f o ve r l app ing se n · ices , dup l i c ati o n 0 1 fa c i l ities , 
and poten t ia l safety ha zards . ll was ill so Staff ' s pos i ti o n 
t h at the f ac i lities each uti l i ty maintai ned 111 t he o t h e r 
u ti l ity' s s e r vice a rea would cre ate mo r e p1 o b l ems of 
o ver lap p ing se r v i ces , dup l icat i o n o f f ac i l ili c<; and sa fety 
haza r ds . Ac co r d i ngly , St a ff recommended tha t FPC a nd Sebri ng 
r emove a ll f ac ili t i es f r om t he othe r' s s e r v i ce a r c.1s . 

Both Sebr ing and FPC were re l uc t ,ln t to i mpl ement St aff ' s 
t ccommendation and, t hetefore, reques t ed Lhc oppo 1 t unity t o 
reso l ve o verlappi ng se r v i ens botwn o n Lhernsclvns . rn Ot d o r No . 
18 <1 72, dated November 24 , 1987, we g 1anted thi s r equest bu t 
wa r ned t hat if a joi nt solu tion wa s no t f o cthcomi ng with i n 90 
days, Staff ' s recommended solu t ion would be i mp l emented. 

I 

In a n a t t empt to avoid Sta f f ' s r ecommend a ti o n , the parties 
negotia t e d and executed a Memo r andum o f Under s tandi ng and 
I n t ent wh i c h we app roved i n Order No . 1911 32 . T he p a r t i e s the n 
executed the J o 1n t P l a n to Reso lve Over l a p p i ng Serv i c es , whi c h 
i mp l emente d t he Memor andum, and wh i c h we appro v e d in Order No . I 
19 <1 32 . In t he presen t docket , Seb r i ng al l eged t ha t FPC re f u s ed 
Lo es t ab l ish nec e ssary p rocedures t o f u lly i mp l ement the t e r ms 
and cond i t i o ns o f t he Jo int Plan. A hca r i uq WiJ S he ld in thi s 
docket o n Ma r c h 27 , 1989 , a fte r whi c h cc r L ain f actual 
stipu l a t ions between t h e pa r ties were app1o v e d . 

A t h ea r ing , bo t h Sebr i ng a nd FPC ac k nowl edged tha t Staff ' s 
recommended so luti o n of immedi ate remova l o f f nc i I i t i es (kno wn 
as l hc " Co l son Pl a n") was unacceptab l e, but t h a t it h ad f o rmed 
the basis o f t heir ne g o ti ation s . The re sul t ing J o i n t P l a n 
lhe t eforc a ppears t o be a modi f i e d Co l son P lan. Under t he 
Co l son P l an, FPC a nd Seb r i ng i mme d i at ely wo ul d r nrnovo t heir 
facili t ies whi ch we r e l ocate d in the othe r ut ili t y' s se rvi c e 
area , as defined u nd e r t he Te rri tori a l Agreement . The J o i n t 
Pl an, 0 1 modi f ied Co l son P l a n , c o nta i ns no s u c h provi s i on. The 
Joint P l an h as 7 Pa r agraph s ca l li ng fo r Sebting and FPC t o 
t eso l vc l hc overl a pp ing se rvi ces i n Lhc g r ea t e r Sebri ng a r ea . 
Parag t aph I r efe r s t o the Territo rial Ag r e eme n t whi c h was 
app t oved by the Comm i ss i o n o n August 20, 1987 , by Order No . 
18 018 , Sect t o n 5 o f wh ich desc r ibes LreatmC'n t o f a ll 
e x t r a-te t rito r ia l services . I t s t a t es t h a t : 

" Each party hereby r etai n s t he r 1gh t a nd 
obligati o n to con t inue t o provide r eLa i l 
e l ect r i c se rv i c e a t exi st ing £!lints o f 
del ive ry , wh ich are i n t h~ r e tail se r v i ce 
a r eas o f t he other J.?il ~~the t irn' t hi s 
Agt-'cmo;;-- bl.'~ c ff •cliv. FXI'IIIIIIJ 
po ints of delivery s ha l l mean sc 1v ice d 1ops 
and u nde r ground serv1cc l. a Le i Jls wh ich o11e 
phys i ca lly connected t o t he customer · s 
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p t o perty , whether e n erg ized o r not . Each 
such patty m.:~ y ma intain, repair and rep l ace 
its facllitit•~ used t o se t vict? s u c h t•xt:;Ltnq 
poi n ts o t dt!livcty . n :mpha l:i i s added ) 

Parag t aph 2 of the Jo i nt Plan makC's it c lc;u thil t the Pl a n 
is intended to implcrnt•nt t he T,, ,, ito rt .ll Ay t ~ctncn t. Pa t <HJt .lph 

( along w i t h Exhibit s 1 a nd 2 ) identify the Lake Haven are11 
an d 11 other s ubd i v i s i o n s in t he greater Sebri ng area in whi c h 
the re wa s an unacceptable overl apping a nd d 'lp licat ion o f 
facilities . rn subpatagtaphs A, B. c . E , r-. G and H o f 
Paragraph 3 of the Joint Plan . the p a rties set f orth the 
p r oce dure by whi c h t h t.'! ove rlapp i ng f acil i ties 1~ou l l be r emoved 
and accounted fo • in the ident ified areas . Ne find tha t 
Paragraph 3 of the Joint Plan is an i mpl ementa ti o n of Sect ion 5 
o f the Tertitorial Agreement . The pu rpose o[ l hc J o int Pl a n i s 

o remov• ove rlapp i tHJ and dup l tcalion as i dcn t ificd o n Exhibit s 
1 a nd 2 ot t he Joint Plan, but s ttll l eft c,lc;h patty with 
exLra-tc • rito r ial customers . These custome r s r etained by each 
party should be govetned b y the Terr i to r ial Agreemen t . We 
thcrefotf' find th.ll l··pc · s t e fus.ll t o tr .1nsfer cc- tLo l n 
non-spcc:i t icd a c~:ounls doc:. nol con st i t ute il vi o l ation o f t he 
Joint Pl.:~n. 

Plan mandates transfe r of 
r n s upport . Seb ring cites 

which specif i cs in perti nent 

Sebring a r gues that the Joint 
alI e x tra-territortal customers. 
Paragraph 3 .1. of t he Joint Plan, 
part as f o ll ows : 

I . Excep t as set for th in pacagraph " J " 
below . SUC (Sebring ) and FPC shall 
automatica lly t t ansCe r any c u s t omer 
physically l ocated in t he service a rea 
of the o thet to t he uli I i ty i n whose 
service a r ea the customer l ocat i o n 
abid.:ls when the account servicing Lhd t 
customer i s transfer r ed to a nev1 owne r 
or is l eased to a new ten ant. it is the 
intent of Lhc pa r ties Lo transfe t these 
accounts wht.'!n there i s a c h ange in the 
·end user·. 

Sebr ing quo tes th is paragr,,ph ott l ol conte x t , and urges an 
inte rpretation which c onttadicts tho:: Terr i totial Agreement and 
Memo r a ndum of Unde r standing and rn ten t . Pa r ag r aph 3. 1. of the 
J o int Plan applies to tho:;o ilpflt Oxi rnaLu ly c qttal s pcc iLi c 
cus t ome r s descr i bed in Paragraph s 3.B. and C . oC the Joint 
Plan, such that o nly t hose specified customers ate subj ec t t o 

t h is transfer provisiQn . 

The Terr itorial Agreement and Memorandum o f Understandi ng 
an d Intent make i t c l ear Lh aL each party intended to r etain 
customc t s i n the other party ' s se rvi ce ter rito ry. Furthur , t he 
Memorandum, from whi c h t he pl an arose . specified (a t ILern 6 ) 
that " The number of each ut i! i t y' s c u stomer' s invo lved s h a ll be 
approximately equal ". The Joint Plan. by i ts tctms , was 
intended to i mp l ement the Tetr ito ty Agreement. l-Ie agree with 

FPC th.n Parag r aph 3 .1. 0 1 LIP J o int P lan mu-;t be r ead in 

context 0 1 the cnt11c plan . Pa r aq r aph 3 . 1 . docs not stand 
alone. 
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fPC argues that Sebri ng ' s uncontroverted pol i c y of tying 
water se r vice to annex ation and e l ectrica l service c onstitutes 

a vio latio n of the Territorial Agreement, the subsequent 
Memorandu m of Understa nding a nd Inte nt, and the J o int Plan. It 
certainly appears that Seb ring ' s annexatio n po l i c y tends to 
perpetuate what amounts to a " border war" between the parties , 
with customers caught in the middle. We also quest i o n 
Sebring's motives in c o ntinuing t h is policy, as shown in 
hearing exhibit 301 , introduced by public wi tness Mr. J im 
Sacco. The e xh ibit is a S~bri ng empl o yee newslette r containing 
a "Genera l Manager ' s Repo rt", whi c h disc u sses ~i t i zens who 
apparen t ly do not wi sh to h ave Sebring e l ectrica l .ervice. I t 
indi ca t es , "We will know o u r friends by thei r ac t ions , not 
their wo r ds !" While ou t Staff do es not necessar i l}' agree with 
the practice of tying water service t o annexatio n in this 
context, and believes that it serves t o continue Lhe hi s t o rica l 
friction bet~ozeen FPC and Sebring, we find that it does not 
con s ti tute a vi o l ati o n of t he J o int Plan. Fur t he r, thi s 
Cocrunission h as no author ity o r j uri sdict i on over annexation 
polic i es a nd practices or a mun icipa lity. Whil e we would have 
at least some jurisdiction to r eview any precond i t ion Sebring 
placed o n a custome r requesting e l ect rical service within its 
r etai l service area, Sebring pl aces no s uc h r estrictions . 
Finally, i t appear :; tha t a mun icipality may require annexati o n 
as a c o ndition precedent to supp lying muni cipa l water a nd sewer 
serv i ce. (1986 Op. Atty Gene r al f l a . 8 6-5 ). 

At h ea ring, fPC argued that Sebri ng' s r e fusa l to transfer 

ce r ta in faci l it i es t o FPC at boo k value minus deprec iati o n 
constitute~ a vi o l ation o f t he Joint Plan. Howeve r. Paragraph 

3 .H. of the Joint Plan only requires that facilities in t he 
other uti l ity' s territo ry "whi c h a re no t needed by the 
ownership company be trans ferred at thi s pr i ce . T hus, 
Sebring ' s r efusal t o trans f er Cac iliLics in the location o£ the 
Thunderbird Hil l s SouLh Mobile Home Park docs not c o nstitute a 
vi o l ati o n of t h e Joint Plan because those f ac ili ties arc u sed 
to serve Sebring's c u s t omers i n that area. Bo th fPC and 
Sebring h ave comp l ied with the terms and conditions of the 
Joinl Plan in that they h ave e l imi n a t ed the unnecessary 
fac ilities fr o m t h e identi f ied a r ea . We thercfn re decline to 

enfo rce the J o int Plan in the manne r r equ ested by Sebring . 

FP<.: argued that if Sebring believ ed t haL a l l c u stomers 
were included undc l the transfel p r ovisi on, there wa s no 
meeting of t he minds o n the mea n i ng of t he prov i s i on, and it 
would thus be unenforceable as to those customers . Our 
dec isio n in this d ocke t makes thi ::; argumenL moot . However, we 

note that a present disagreemen t belween the parties as to an 
interpretatio n of lhe J o int Plan d oes not, by itself , i ndi cate 
that t here was no meeting o( minds. The J o int Plan itse lf 
mani fests t he r equired me e ting o( the minds , even though the 
parties l a ter dis agt ecd regardi ng the me.:~ning of their 
agleemcnt . 

I 

I 

Al t h oug h we dec line t o gran t Sebting' s Mo tion f or I 
Enfo r c ement , ev i denc e adduc ed at heari ng c au s e s u s concern that 
Sebring area utility cu s t omers may st ill e xperienc e some of t he 
problems which the Te rt itoria l Agreement and J o int Pl an were 

supposed t o reso lve . The re fo r e . o n our own moti o n, we direct 
o u r Staff to ope n a new d ock c L to de Let rn i nc whe t hel the 
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ultimate goa ls of resolving o ver l ap, elimi nat ing duplication of 

service. a nd providing the best service t o custome rs in the 

Sebring area a re being me t . 

In consideration of t he above , iL is therefo r e 

ORDERED t h at the mo ti o n o r Scbti ng Utilitr Conunission f Ci r 

Enfo r rcmon t o f Or der No . l 94J2 is he r "UY den1ed . l l i s further 

ORDERED t h at ou r st,,ff s h ,l ll o pe n ,, dol'k 't , ,, , th•~ purpose 

o r d eterm ining whclhet t.ht· ul timate go.tl s o l t CSO I V' ing o v er l ap, 

e l iminating dupl icati o n of se r vice , a nd pro v i di•1g t he best 

sc 1vice to c u stome r s in the Scllrl ng a r e a arc bei ng rncl. 

By ORDER o f the F 1 o r ida 

this 29rh dar o t _ JUNE 
Public Service Con1111ission, 

1989 

STEVE TR IBBLE, Directo r 
Divisi o n of Reco rds a nd Re porting 

(S E A L) 

NER 

by: /c~ q~~ chlCf: ureau ~s 

NOT I CE OF FURTHER PROCrED INGS OR JUDICIAL REVIEW 

The F l o rida Public Sc t vicc Commis s i o n i s r equire d by 

Sec ti o n 120. 59(4). F l o r ida Statutes , t o no ti f y parties of any 

administ r ati ve hearing o r judic ial review o f Conun i ss i o n o rder s 

that i s avai l ab l l-! under Sections 120 . 57 o r 120. 68, Fl o rida 

Statutes . a s well as the pr occdu r cs a nd l i mc I imi t s that 

apply . T h 1s no tice s hould no t be c o nst rued to mean all 

r equests Co r an adwini s trativc hea ring or judic i al r evrew wi II 

be granted o r result in the re lief sought . 

Any party ad verse ly affected by t he Comm i ss i on' s fina l 

action in thi s ma tter ma y request : 1) r econs iderati o n of th..:: 

decision by filing a mot i o n fo r reconside r a ti o n with the 

Di recto r. Divisio n of Reco rd s and Re port ing within fifteen ( 15) 

days o f t he i ssuance o f th is o rde r in the f orm pre sc ribe d by 

Rule 25-22 .060. Flo rida Administrati v e Cod e ; or 2 ) judicial 

r eview by the Florida Supreme Court in the Cd se o f a n e l ectric , 

g as o r telepho ne u ti l i •y o r the Fi r s t Di st ri c t Court of Appea l 

in t he case o f a wAter o r sewer ulil ity by filing a not ice of 

appeal with the Direc t o r, Divi s i o n o f Reco rd s and Re po rting and 

fili ng a copy of the no tice o f appeal and the filing fee with 

the approp riate court. Thj s filing must be compl eted with i n 

thirty ( 30) days aftel the i ssu ance o f thi s Otdor , purs u ant to 

Rul e 9 . 110, Fl o r ida Rules o f Appe ll ate Procedure . The no tice 

of appeal must be in the form spec1 fied in Rule 9 . 900 ( a), 

Florida Ru l es ot: Appel l ate Pro cedure . 
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