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BEFORE THE FLOR l DA PUBL lC SERVICE COto1l>HSS TON 

I n re: Application fo r transfPr of 
of maj o rity organizationa l c o n trol 
of HARBOUR OAKS UTII.ITIES , INC. ' s 
Certificates 310-W and 258-S in 
Osceola County from Richard Sa ne to 
Charles W. Keller. 

DOCKET NO. 890313-WS 

ORDER NO . 21523 

ISSUED: 7-10-89 

The fo llowing Commissione rs participaLed in the dispos i tion of this matter: 

MI CHAEL McK . WILSON, CHAIRMAN 
THOHAS t-1 . BEARD 
JOHN T . HERNDON 

ORDER DISMI SS ING PROTEST AND FORMAL COMPLAI NT 
AND DECLARING PAA ORDER TO BE F I NAL ORD' 'R 

BY THE COMMISSION: 

BACKGROUND 

In 1981, Mr. and t-trs . Alonzo J. Logan ins t alled a 2-i nc h water line allegedly encroaching o n 3 0 inches of a l o t owned by Mr. and Mrs. A rthu r D. Al ston in Osceo la County. Subsequentl y, a tap was made o n the Logan' s l ine wi Lhout t heir permission by an u n known party to provide water service t o t he Alston's and another nei g hbo r, Mr. and Mr s . Wil l iam Bo yd. 

In Apri 1, 1986 , the Logans s ued Lhe A I stons a nd t he Boyds f o r declaratory relie f r equesti ng t hat the c ourt determine the rights of t h e p ar ti es , a nd f o r injunc tive re lief pre ve n ting the Alstons from r emoving t he wate r line from t he Alston' s property, whi c h wou ld effecLivel y l eave t he Bo yds and the Logans without water . On April 2 <1, 1986 , the Circu iL Cour t of Osceola County issued the r equested in j unct i o n and t he A l stons were prohibited from removi ng the waLer li ne unLil fu rther 0:-der f r om the Court. In August , 1986 , the Al s Lo n s fi led a separate l awsuit aga inst Ha rbo ur Oaks ULiliti es , Inc. alleging the inverse condemnation o f the i r property by the u ti li t y. 

On f ebruary 6 , 1987 , in Docket No . 870211-WU , t he Alston s fi l ed a fo r mal complai n t with t he Con1111ission against Ha rbour Oak s Utilities , l nc . allegi ng that the u ti lity rafused to provide the Alstons wi t h water service from tho disputed wa ter line . The Commission , in its Order No . 17816 , issued July 7 , 
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1987, d i smissed Mr. Al ston ' s complai n t wi thout p r ejudice , 
fi nd i ng that t he comp l ai n t was p remature i n light of the 
pending Court cases . 

In February, 1988, the Circuil Court oC Osceola Coun t y 
issued an Order which consolidated t he Logan · s a nd Alston· s 
lawsuits, and added the Florida Public Service Conunission as a 

I 

party defendan t. On April 3, 1989 , t he Commiss i o n fi l ed a 
mot i o n with the Osceola County Circuit Cou r t to h ave t he 
Febr ua ry, 198 8 Or der adding the Commission as a party defendant I 
set aside. The Circuit Cou rt, i n a hear i ng he l d o n April 6, 
1989 , acknowledged that the Commission was not a prope r par t y 
to the pending litigat ion, and ordered that the Commission be 
dropped as a party defend an t . 

On February 28, 1989, an applicalion was filed with the 
Commission requesting t he transfer of majority organizat i onal 
cont r o l, and the certificate , of Harbour Oa k s Utilities, Inc . 
f r om Richard Sane to Charl es Ke ller by the transfer of 7 5 
percent of Harbour Oaks ' stock to Mr . Kel ler. 

On March 16, 1989 , the Commission recei ved a timel y formal 
objectior\ to the pro posed tra nsfer (rom Art hu r Al ston . The 
object i on a lleged , among other t h ings, that the application of 
the transferee , Charles w. Keller, was "inadequate, def i c i e n t, 
or fails t o demonstrate Charles w. Kelle r' s ability to 
successful l y o perate the utility". 

At t h e Ap r il 18, 1989 agenda confe rence , t he Commi ssion 
dismissed Mr. Alston 's object i on to the proposed transfer and 
issued its p roposed agency act ion Order No. 21227 on May 11, 
1989, quoted in pertinent part as fol l ows: 

We find that Mr. Al s t on ' s argumen ts arc without 
f oundation . Our evaluation of Mr. Keller's 
technical and financial resources indicates 
that he has sufficient resources to operate the 
uti l ity satis(dcto rily . lf it i s subsequently 
determined that the qua li t y and quantity of 
s ervace being pro vided by the t r ansferee 
oecomes inadequate o r deficien t , the Commiss i on 
could direct Lhe transferee to correct such 
def i ciencies , or take other appropri ate 
action. Based o n the foregoing, we d ' smiss the 
formal objection filed herein by ~rthur D. 
Alston for lack of substance. 
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Subsequently, on May 30 , 1989, Arthur Alston filed t wo (2) 
additional "forma l complaint s " with t he Commission. One of the 
complaints alleged that t-1r. Alston was denied due process in 
that he never received notice of the Apri I 18, 1989 agenda conference in which his objection to the transfer was 
considered. Mr. Alston's second "formal complaint" was processed as a protest to our propo~~d agency action Order No. 
21227, issued May 11, 1989, because the complaint was directed 
at the transfer of the utility, and such complaint wa s received 
during the protest period. 

fiRST COMPLAINT 

In regards to Mr . Alston's fir s t complaint, his name was 
inadvertently and erroneously omitted from the mai l1ng list f o r 
this part i cular docket. Consequently, Mr. Al s ton was never 
notified of t he Apri 1 18, 1989 agenda c o nfere nce at which we considered the proposed transfer of seventy-five percen t of t h e 
Harbour Oaks Utilities' stock from Richa rd Sane to Charles 
Kel l er. Nevertheless, r1r. Alston was afforded an oppo r t unity 
t o appear before the Commissi on at lhe June 27, 1989 agenda 
conference and voice hi s concerns a bout the proposed transfer 
prior to the Commission· s f ina 1 vote o n the matter. Thu s , any 
denial of due process which Mr. Alston bel ieves he may have 
suffered was remedied by hi s opportunity to be heard at the 
June 27, 1989 agenda conference. Accordingly, we find that Mr. 
Al ston ' s first complaint should be dismissed wi t hout further 
action by this Commission. 

SECOND COMPLAINT 

As stated above, Mr. Alston's second complaint filed on May 30, 1989 wa s processed as a protest to our pro posed agency 
action Order No. 21227, issued May 11, 1989, because the 
complaint wa s received during t he pro test period, and such was 
directed at the above-discussed transf~r of stock. 

Mr. Alston' s second "formal complaint" realleged all previous allegations advanced by Mr. Al ston in h is 1987 
complaint disc u ssed above. The second complaint f urther 
alleged that the utility misled and mi srepresented fac ts to the 
Commission during the processing of his 1987 complaint. 
Specifically, Mr. Al s ton alleged that during the 1987 
proceedings the utility denied ownership of tr ~ water line 
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which i s allegedly illegall y encroac hing on Mr. A l ston ' s proper t y, when in fact, the uti l ity wa s c l aiming o wner s hip of the subject line as evide nced b y an " as-bu i It" drawing of t he ut i l ity' s water system submitted to Dep a rtment o f Environmen tal Regulation in January, 198 5, by the utility . 

I 

We do not agre e with Mr. Al s t o n's c on t entio n t hat the "as-built " drawings referred t o abo ve " c l ear ly s how" that t he utility " owned and con tro lled " the subject water line at the time of the 1987 c omp I a i nt proceedings . Such " as-bu i 1 t" I drawings are no rmally f o r e ngineer ing a nd othe r related purposes, and are not inte nded t o d emon s t r ate ownership and contro l o f a particular wa t er line . Nevertheless, t he question o f the owner ship and c o ntrol of the water lin~ al l egedly e ncro aching o n Mr. Al s t o n' s property r ema ins a questton of (act and law wh ich i s presently pe nding beC o re the Circu i t Cou rt of Osceo la County between Mr . Al s t o n, t he u t ility. and o the r s . Mr. Alston ha s been prev iou s ly advi sed b y thi s Commissi o n t hat the prope r fo rum for a dete rm inat i o n of the ownersh i p a nd con trol o f the contes ted wate r line l ies in the C1rc u it Court, a nd not w1th th is Commi ssi o n. Acco rd ingly, we fi nd t hat Mr. Alsto n ' s seco nd complaint s ho uld be di smis sed wi t hou t f ur ther acti o n by t h is Commi s sio n. 

REVIVAL OF PAA ORDE~ 

Upo n due c o nside r a t ion oC the abo ve, we find tha t our propo sed agency action Orde r No . 21227 , i ssu ed May 11, 1989, s hou ld be r e vived and d ec l a r e d t o be a Fina l Order of th i s Commiss i o n. 

It i s , t he r efo r e, 

ORDERED by the Flo rida Pub li c Serv ice Comm i ss i o n that the pt o t est and fo r mal comp l ai n t filed by Arthu r D. Al ston on May I 30 , 1989, are he r e by di sm i ssed . 1t i s fu r ther 

ORDERED tha l o u r p1 0 poscd agenc y action Orde • No . 21227, i ssu ed to1av 11, 1989, is ht>1eby r ev ived and decla 1cd t o be a Fi n al Or der o t this CormliiSSII>n . I t i s Lur t hc r 

ORDERED t hat this dock~L be c l osed . 
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By ORDER of t he Flor ida Pub I ic 
thi s lOth d ay of __ J_U_L_Y ____ -:::,.----

( SEA L) 
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Commi ssion 

Re p o rtinq 

NOTlCE OF FURTHER PROCEED INGS OR JUDICIAL REV!Eiv 

The Florida Publi c Se r vice Commiss i o n i s r equired by 
Secti o n 120. 59 (<1), Florida SLaLutes , to not i fy parties of any 
administrative hearing or j udi c ial r ev i ew o f Commiss ion orders 
that is available und~r Section s 120 . 57 o r 120 . 68 , Florida 
Statutes, as well as the procedures and time limits that 
apply. Thi s not i ce should not be c o n s trued t o mean all 
requests f o r an admi n istrative hea ring or judicial review will 
be granted o r resu lL in the relief sought. 

Any party adversely aff ec ted by t he Co~n i ss i on' s fina l 
actio n in thi s ma t ter may r eques t a review by the First 
District Court o r Appeal by Ciling a no t ice of a ppeal with the 
Director , Division of Rec o rds a nd Re po r t ing and f iling a copy 
of t he no tice of appea l and t h e f iling fee wi t h t he appro pria te 
cour t . Thi s filing mu s t be completed within thirty ( 30 ) days 
after the issuance of thi s Order , pursuant to Rule 9 .110, 
Fl o rida Ru les of Appellate Proc-edu r e . The notice of appea l 
must be in t he form speci fi ed in Rule 9 . 900(a), Florida Rules 
o f Appellate Procedure . 
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