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BEFORE THE FLORIDA PUBLI C SERVICE COMMISSION 

In re: Petition of Timber Energy 
Resources , Inc . for a Declara t ory 
Stateme nt Regarding Upward 
Mod i ficatio n of Committed Capacity 
Amo~n t b y Cogenerators . 

DOCKET NO. 8904 53-EQ 
ORDE R NO. 21585 
I SSUED: 7-19-89 

The following Commissioners part icipa t ed i n the dispos ition 
of the matter: 

BY THE COMMISSI ON: 

MICHAEL McK. WILSON , Chai rman 
THOMAS M. BEARD 

BETTY EASLEY 
GERALD L. GUNTER 
JOliN T. HERNDON 

DECLARATORY STATEMENT 

By Petition filed April 5 , 1989 , Timber Energ y Resources, 
Inc . (T imber Energy), a cogenerator which i s a qualifying fac ility 
(QF) and smal l po1~er producer wi t hin the contemplation of Rul e 
25 - 17 . 080 (2) , Florida Admin is tr a t i ve Code , and the Public 
Utility's Regula t ory Policy Act , 18 C .F. R., §292.202, et . seq ., 
requested a declaratory statement from this Commission to 
dete r mine whether or not Timber Ene r gy could change the amount o f 
its committed capacity under t he t erms of its 19 A4 •standard offer 
contract for the purchase of firm e ne r gy and capacity from a 
qualifying facility• with Florida Powe r Corpor a tion (Florida 
Powe r). 

We determine tha t we have jurisdiction over t his ~roceeding 
pu r suant t o sections 366.04(.3) , 366.04 (9 ) , a nd 120 . 565, F lor i da 
Statut es. 

I 

I 

Interested parties should take no te that Ru le 25-22.021 
s tates • ••• [a] declaratory s t a t ement is a means of resolving a I 
cont r oversy o r answe r ing queqtions or doubts concerning the 
applicability of any statutory provision, rule, or order as it 
does or may , apply t o petitione r in h is or he r c ir c umstances 
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only ." our resolution of the question presented in this 
proceeding will apply only to Timber Energy's particu l ar 
circums tances . we have relied entirely upon the fa cts pr esented 
in the petition for declaratory s t a tement , and we have made no 
independent i nvestigation or ve rification of those fac t s . Any 
ma t e rial changes in the facts pre sented by petitioner may 
s ubstantially alte r or void this declarator y statement . 

Statemen t of the Facts and case 

On December 31, 1984, Timber Energy and Florida Power 
entered in t o a standard offer contract approved by the Commiss ion 
in which Florida Powe t ag r eed to purchase all elec tric power 
produced by Timber Energy's 14 megawatt (MW) electric generator in 
Telc-gia, Florida . By the terms of section 4.21 of that contract 
the an ticipated committed capacity of the 14 MW unit was 13 . 446 
MW , beginn ing on or about J uly 1 , 1986. By the terms of section 
4 . 22 of the contract , the actual capacity of the uni t committed by 
T i mbe r Energy i n 1987 , was 12 . 765 MW. The amount of committed 
capacity was agre ed to by both parties and is the amount of 
capacity Timber Energy ' s Telogia fac ility i s currently selling t o 
Florida Power . 

on April s , 1989 , Timbe r Ene r gy fi l ed a Petition fo r 
Declaratory Statement with the Commission , assert ing that it 
wished to r etrofit another generator on the same s ite as t he 
o riginal 14 MW generator in order to sel l Florida Power an 
addit i ona l 6 M\'1 of capaci t y . T i mber Ene rgy s tated that it was 
uncertain ·whether the s tandard offer contract it ·e xecuted with 
Florida Power, and commission rules and pol icy, would permit it to 
increase t lhe amount of capacity it could sell to Florida Powe r 
under the contr act . Timber Energy requested that the Commission 
enter a declara t o ry s t a t ement holding that " • •• Timber Energy may 
increase t he amount of Committed Capacity i t provides to Flor ida 
Power under the terms of its cur r e nt contract prior to 1\pril 1, 
1990 , and that such change wi l l not a ffect the contracted schedule 
of payme nts" (page 8 of Pe t itione r' s amended petition for 
Declaratory Statement) • 

On May 1, 1989 , Florida Powe r f iled a Mo tion to Intervene 
in this proceeding , pursuant t o Rule 25- 22 .039 , Florida 
Administrative Code , on the ground that as the other party to the 
contract its s ubstantial inter ests would be affected by the 
Commi ssion ' s decision in this matte r. 

Prelim i nar y Matters 

T i mber 
we find 

Energy 
that 
has 

in 
met 

its 
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Pe tition for Declaratory Stat ement, 
threshold requirements of section 
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120 . 565, Florida Statutes , and Rule 25 - 22 . 021, Florida 
Adm i nist r a tive Code . It has d emonstra ted a g e nuine question or 
doubt r egarding the leg itimacy o( c hanging its committed capacity 
:~mount unde r its s t andar d offer contract with Florida Powe r, a nd 
it has shown a need for a declaratory s tate me nt . Therefore, we 
grant the Pe tition for Declaratory S t atement . 

We also find that it is not necessary t o permit Floc ida 
Po wer to intervene in thi s Dec larato r y S t atement p r oceed i ng . Rul e 
25 - 22 . 022 , permissively prov i des tha t the Commiss i o n • •• • May ho ld 
a hearin<J to dispose of a pe tition submitted pu r s uan t to 120.565 . 

I 

If a hearin.g is held , it s hall be c onducte d pur s uant t o §120.57 on I 
a n expedited basis , or a s o therwi se agree d upon by the Commi ss i o n 
a nd t he p~ r ties.• 

No hea r ing will be necessary fo r the di spos itio n of t h i s 
petition . There a r e no disputed issues of material fact . The 
only i ssue befor e t he Commiss i on is a question of law as to 
whethe r Timber Ene r gy may change the amounL of its commit t e d 
capaci ty under the terms o f the s t a ndard offer contract a nd 
Comm i ssion rules a nd policy governing those t erms . As no 120 . 57 
hearing will be necessar y, we deny Florida Powe r ' s mot io n t o 
in t ervene. S tate of Florida , Department of Admin i s tration , 
Division of Retlreme n t v . uni ve r s ity of Fl orida , 531 so.2d 377 
( lst OCA l988 ) . 

Ques tion P resented 

oo commission rules and policies gov e rning uti l ities ' 
comm itmen t s t o cogenerators permit an interpretat ion of Timber 
Ene r gy 's s t a:-tdard o ffer con tract with Flo rida Power which would 
sanction a change i n the design of the o riginal facility and a 
consequent increase in the committed capac ity amount t o b e sold at 
the origina l contr ac t price? 

Discussion 

Petitioner states that L!H.! s tandard offer contract is I 
ambiguous with r egard to upward modif i ca tio n of committe d capacity 
because section 3 s t ates "The company ag rees to purchase a ll of 
the e l ectric power gener a t ed a t the fac ility and t ransmi tted to 
t h e company by QF , " while section 4.2 o f the contract "delineates 
an exact amount." Petitioner proposes that the April l, 1990 , 
dead line fo r commi tt ing capacity under the con trac t allows Timber 
Energy t o change the amo unts of capac ity a lr eady committed up to 
that date and s t ill recei v e the o rig inal contr ac t price . In 
arguing its construc t i o n o f the pu r porte d ambiguity, Petitione r 
reminds the Commission that the effec t g iven ambiguous language 
should comport with the purpose of t he agreement . (Br uce 
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Construction Corp. v. Federal Realty Corp . , 139 so. 209 (Fla . 
1932) . Petitioner says that one mus t look to the Commission rules 
and pol icies, particularly those e ncouraging cogene ration, to 
d e termi ne the purpose of the agreement, Since t h e Commission 
encourages cogeneration, Timbe r e:nergy argues that the contract 
should be construe d to f a vor Timber Energy' s capJ city increase 
t here by favoring development of cogeneration . 

Unilateral Modification of Committed Capacity 

It has been, and r emains , the Commission ' s position that a 
qualifying facility may not increase its capucity commitment to 
the utility without e xecuting a new contract for the i ncreased 
amount at the current avoided unit price . The standard offer 
contract provisions her e in question were prescribed by commission 
Rule 25- 17,083, Florida Administrative Code , to support that 
policy . Allowing Timber Energy to increase (or decrease) its 
capacity at will up to a particular f inal date after it had 
already made a specific capacity commitment would effectively 
allow it to unilaterally determine the amount of capacity Florida 
Power would receive . Section 4 of Floc ida Powe r • s s tanda rd offer 
contract does address· the need for a moderate amount of 
flexibility between wha t capacity a particular generating facility 
is predicted to produce (anticipated committed capacity) a nd what 
capacity that particular gene r ating facility actually does produce 
after a reasonable test period (actual committed capacity) . The 
flexibility, however, i s purposely limited t o smal l discrepancies 
between anticipated and actual committed capacity of the original 
genera t ing faci l ity . sec tion 4 does no t in any way contemplate a 
significant change or addition to the design of the or.qinal 
generating faci l i ty, and it does not sanction a capnci ty increase 
of roughly 50\ , as Timber Energy p r oposes . 

In Order No. 13247, Docket No . 830337-EU, "In Re: 
Pr oceedings t o Implemen t Cogeneration Rules, the Commiss i o n dealt 
at length with the e xact question presented here by petitioner. 

Chan~es t o Qualifying Capacity Faci lity' s a 
Comm1tment 

our ing these proceedings , Dade Coun ty 
sugges ted tha t a QF be able to unilaterally modify 
its s tandard offer capacity commitment, within 
certain limits . Presumably a uch a provision would 
afford mor e f lex ibility to the QF should minor 
differences between the design cha rac t er is tics and 
actual pe r formance of a propos ed QF occur. 

We r eject this propos al as being potentially 
de t rimental to a u tility ' s planning proce ss and not 
in the best interest of its ratepayers. 
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Because of the long lead times associated with 
t he construction of conventional power plants, 
utilities must plan and make construction 
commitments far in advance of when additional 
capacity is actually needed . Should circumstances 
mitigati ng the need for planned capacity occur 
after construction commitments have been made, the 
resu.lt can often be increased costs to ratepayers, 
particularly if s uc h changes occur af t er 
significant amounts of construction dollars have 
been spent. Conversely, if ci rcumstances occur 
which increase the need for capacity beyond that 
which has been planned by the utility, t he utility 
may not have ti~e to respond and service 
reliability suffers . 

Fi rm capacity purchases from QFs represent an 
alternative to the construction of conventional 
power plants . As such, when a utility enters into 
a contract for the purchase of firm capacity from a 
QF, the utility is entitled to rely on the level of 
capacity committed to defer the construction of 
otherwise needed power capacity . 

Allowing a QF to modify its capacity 
commitment, up or down, during the life of a 
standard offer contract only introduces uncertainty 
into the utility ' s planning process. This 
uncertainty results in the risk that a utility may 
cons.truct too much or too little generating 
capacity to meet the needs of its customers. 
Neither situation is in the best interests of the 
ratepayers. 

The Rules pertaining to standard offer 
contracts have been c arefully designed to provide 
the planning certainty required t o allow a utility 
to depend on the QF capacity and defer additional 
power plant construction. Should a QF wish to 
increase its capacity commitment, it is easy enough 
to enter into another s tandard offer contract for 
the increased capacity . However, s hould a QF wish 
to decrease its capacity commitment , a numbe r of 
problems immediately surface, i.e., the repayment 
of early capacity payments, and the adverse effects 
on utility reserve margins, among others. 

Another reason for our objection to a QF being 
allowed to unilaterally modify its capacity 
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commitment is the potenti al for manipulation of the 
avoided costs paid to the QF. For e xample, suppose 
a QF toaay con tracts for the delivery of 10 MW o f 
firm capacity starting in 1986 and elects to fix 
early capacity payments based on the current 
estimates of the cos t of the s tatewide avoided 
unit . Two years later, in 1906, the QF determines 
that it can increase its capacity commitmen t to 12 
MW . However, by 1986, new estimates for the 1992 
statewide avoided unit have been d e veloped which 
indicate that due to an improved economic outlook, 
and l o we r inflation , the cos t of this un it is 
materially lower than o riginally contemplated in 
1984 . The QF should not be able to receive the 
original estimate of avoided costs for the belated 
2 MW increase in capac ity. 

For the above stated r easons , changes t o a 
QF ' s capacity commitment s hould only be allowed if 
mutually acceptable to the QF and the utility, a nd 
only if such changes do not adversely a f feet the 
cost or quali-ty of service to ratepayers. 
Therefore, a unilateral provision allowing a QF to 
modify its capacity commitment will not be i ncluded 
in the statewide standard offer. Rather, c hanges 
to the OF ' s capacity commitment should be 
negotiated on a case- by- case basis based on the 
circumstances which prevail at the time . 

When the particular contrac t provisions of the stanuard 
offer at issue here are read in light of the Commission ' s purposes 
in implementing the rules governing the standard offer , they do 
not appear ambiguous at all. To the c ontrary, they seem clearly 
crafted to support the development of cogeneration while a t the 
same time establishing a stabili ty in the contractual process 
which contributes to stability in the utility planning process . 

In In Re 83 PUR 4th 348, 

235 

1987, the Pennsylvanta Pu l1c Utl ity Comm t ss ton reached a similar 
conclusion on a simi l ar issue. Pe nnsylvania Power and Light was 
ordered to ente r into a long-teem agreement with a cogenerator for 
the purchase of e l ectric ity from a proposed 80 MW facility . The 
facility was originally s cheduled to generate 44 MW of capacity 
and was later expanded to 80 MW. Th e commission held that the 
first 44 MW of OF capacity would be entitled to the rat·e that 
e x isted at the time the QF entered into ser ious negotiations with 
the utility for power purchased from the facility as originally 
planned, and the additional capacity would be entitled to avoided 
cost rates as of the date of the QF i nformed the utility it was 
e xpanding its ge ne rating capacity . 
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Clearly , a OF that contracted PP&L in November 
1985 concerning a proposed 1 M\'1 project should no t 
be enabled t o e x pand the project to 80 MW in April 
1986 and r eceive the older , higher rates for the 
entire project. such a result wo uld enable 
potential OFs to o btain the advantage of hindsight 
by waiting to see if avoided cost-based rates drop 
prior to a decision to increase a project ' s s ize or 
keep it constant. Conversely , if avoided 
cost- based rates were to rise, the OF wou ld be 
under no obligation to construct addit i onal 
capacity , and the project's owners could simply 
build a separate facility to qualify fo r higher 
rates. [I]t would not appear to be in the 
public interest to E~able a OF to nearly double its 
capacity as originally p r oposed and to qualify for 
highe :: rates for the entire project in an er a of 
d eclining avoided costs . supra , p. 354. 

Conclusion 

we hold that - Rules 25 - 17.083 , 25- 17.087(5), Florida 
Administrative Code , and FPSC orde r No . 13247 p r event Timber 
Ene rgy from changing the design a nd capacity commitment of its 
Telogia generating facility under its prese nt contract with 
Florida Powe r. As Order No . 13247 sugges t s , it is easy e nough for 
Timber Energy t o enter into a nother standard offer cont r act for 
the inc r eased capacity at the c urr e nt avoided unit rate. 

Now, t herefore , it i s 

ORDERED by the Flo c ida Public service Commission that the 
Pe tition for a Declaratory Statement filed by Timber Energy 
Resources, Inc . is g ranted . It i s f urther 

ORDERED that the Mo tion for Inte rvention filed by Flt.r ida 
Power Co r poration is denied . I t i s further 

ORDERED that the s ubs tance of the Declaratory Statement is 
as set forth i n the body of this order. It is further 

ORDERED that thi s d ocke t s hould be closed . 

I 

I 

I 
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this 
By ORDER of 
19Lh day of 

( S E A L ) 

2954L 
MCB 
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the Florida Public Service Commission , 
July 1989 

ST EVE TRIOBJ.E, Director 
Record s a nd Reporting 

by·:,___r.~=~::-~..:..--~---:Chicl,"surc;uotRC;ord s 
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