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BEFORE THE FLORIDA PUBLIC SERVICE C0'·1l'11SSION 

In Re: Complain of HUGH KEITH against ) 
BEVrRLY H~ACH ENTERPRISES, INC. d/b/a ) 
BEVt:.RLY BEACII SURFSIDE UTILITY CO. for ) 
overchatgc oC contributions-in -aid- of- ) 
con.t r uction in Flagler County. ) 

) 

DOCKET NO. 890450-WS 
ORDER NO. 22017 
ISSUED: 10- 9-89 

ORDER Df SPOSING OF PENDING HOTIONS 

On September 15, 1989 , Beverly Beach Enterprises, Inc. 
d/b/a Beverly Beach Surfside U ilily Co . (Beverly Beach) filed 
a motion for a continuance of the filing of prehea r ing 
statements , the prehearing conferen~~. and the heari ng . By its 
motion, Beverly Beach requested a ruling on three pending 
mot ions pc io c to these events and requested oral argument o n 
~uch pending motions . Hugh Keith filed an objection on October 
3, 1989, solely to avoid delay of tl ese proceedings . Hugh 
Ke1th claims that his del~y in respondi ng to the motion was on 
account of late servtce of the motion by Beverly Beach . 

Beverly Beach filed a motion o n Jul y 13, 1989 , lo strike 
the prefi h :d testimony and exhibits o f Frank Seidman , atguing 
that such te~timony and exhibits a r e irrelevan t to these 
proceedings . Hugh Keith re~ponded to Lhis motion on J uly 18, 
1989 , arguing that the tC'sUmony is relev an since it concerns 
the cal c:ulc1lion o f contril>ulions-in-aid-of-cons ruction ( ClAC) 
he should have been chargcl. As the proper amount of C!AC is a 
key i s&ue in this case, it appears that thi s testimony is 0 f a 
relevant nature . Beverl y Beach wi 11 have ample oppot tunit y to 
object to any otC'nlial ly 1rrelev.lnl teslimor ,y by Mr Seidman 
at the hearing. Therefore, the Preheating Officer finds it 
appropria e to deny Beverly Beach ' s motion to strike 

On Jul y 26 , 1989 , Hugh Keith f1l ed a motion Cor official 
recognition or a deposit i o n of Sid Patel. taken June 2 , 1988, 
along with related exhib1ts. Beverly Beach filed an objection 
o n Au gus 3 , 1989, arguing that a deposition from ano ther 
proceeding cannot be off1cia lly recogni zed unless it was 
actually filed in such other proceeding, citing So . Ca l. 
fundin_g, Inc. v. Hutto, 438 So2d 426 (Fla. lst DCA 1983), r ev. 
den. 44 9 So . 2d 265. On October 3 , 1989, Hugh Keith fil ed a 
response to Beverly Beach' s objection, claiming that Beverly 
Beach misi nte r preted the above-cited case . Hugh Keit h c la im~ 
that his delay in responding to the objection wa s o n account of 
late service by Beverl y Beac h . 
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A deposi tion i s not a matter requ ired to be o fficia lly 
noticed pursuant to Section 90 . 201 of the Flo rida Evidence 
Code, regardless of whethe r the deposition wa s filed in another 
proceeding and the parties and issues we re identical. Hug h 
Keith will hav the opportunity at the hea ring t o attempt to 
oCCer pertinent pa'rt s of such deposit ion into evidence or to 
cross-examine Mr . Patel o n the subs tance of the> deposit ion. 
Therefo re , the Prehearing Officer finds it appropriate to deny 
Hugh Keith's motion for offi cia l recogn ition of the deposit ion 
o f Sid Patel , taken June 2 , 1988. 

I 

On Septembe r 15 , 1989 , Beverl~· Beach filed a motion for 
leave to f ile additional prefiled testimony. Beverly Beach wa~ 
unable to take Hugh Ke " th ' s deposi tion unt i l September 13, 
1989. Beverl y Beach, by its mot ion, requests l eave t o pt efi l e 
rebuttal t s timony in response t o certain matters in Mr. 
Ke ith's depo:oition . Beve rly Beach h .:Js provided the testimony 
of Mr. Wilham t-1cGowan f or such purpose , filed on October 2 , 
1989. On October 3, 1989, Hugh Keilh fil ed a respo nse o the I 
mot ion. Th~ respon se indicated no objection, o ther than to 
limit such additi on a l pref i led tes timony to the iss u e of 
prudenc y of investment and Lo allow r-tr. Keith the opportunit y 
to file rebuttal testi mony the r eto . Hugh Keith clai ms tha t his 
delay in res ponding to the motion wa s o n account of late 
service by Beverly Beach. The Preheari ng Officer hereby finds 
it appropriate to grant Oeverly Beach ' s motion f o r leave to 
file additional prefiled t es imony . Mr . McGowan ' s testimony 
shall constitute such addit i o nal prefiled tes i monf . Hugh 
Keith shall have seven days from this Order daLe to fi le 
rebuttal tes imony to Mr. McGowan ' s tes timony. 

The pre heating statement of Be v e rly Beach was filed on 
Septembe r 28, 1989, and Lhe prehearing statement of Hugh Keith 
wa s filed on September 29 , 1989. The preheating conference is 
scheduled for Octobc>r 11 , 1989. Having di s posed of the above 
motions af r the prehcaring statements have been filed and 
befo r e the prchea r i ng conference , the need f o r a c ont i nuance is 
obviated. The r e f ore , Lhe Prehearing Officer finds it 
appropriate to deny Beverl y Beach's motion for c o n tinuance and 
request foe o ral argument o n the aforement ioned motions . I t 
1s , therefore, 

ORDERED by Commissioner Thoma s M. Beard , as Prehearing 
Officer, that Bever ly Beach ' s mo tio n for c o ntinuance and 
request for oral argum n Is hereby den ied. It is further I 
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ORDERED that Beverly Beach's motion to strike the prefiled 

testimony ancl exhibits of Fran!< Seidman is hereby denied. It 

1s further 

ORDrRED that Hugh Keith ' s motion Cor official r~cognilion 

of the deposition of Std Patel, taken June 2 , 1988, is hereby 

denied. It is further 

ORDERED that Beverly Beach's motion Cor leave to file 

additional prefiled testimony is hereby granted. Mr . McGowan's 

testimony shall constitute such additional prefiled testimony. 

Hugh Keith shall have seven days f om this order dale to file 

rebut al estimony to Mr. McGowan's test1mony. 

By Order 
Officer, this 

of Commissioner Thomas M. Bea rc', as Prehea ring 

( S E A L ) 

DCS 

9th day of October, 1989 

and 

NOTICE OF FURTH~R PROCEt:.DINC) OR JUDICIAL REVIEW 

The Florida Public Service Commission is required by 

Section 120.!:>9(4), Florida Statutes, to notify parties of any 

administrative hearing or judicial review of Commission orders 

lha is available under Sections 120.57 o r 120.68, Florida 

Statutes , as well as the procedures and time limits that 

apply . This notice should not be construed to mean all 

requr s s tor an administrative hearing or judicial review will 

be gran cd or result 1n the reltef sought . 

Any par y adversely affected by this 

preltminary, procedural or inL"'rmediate 

requ st: 1) lCco nsid ration withtn 10 days 

o rder, which is 
in nature, may 
pu rc;uanl lo Rule 
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25-22 .038 (2), Florida Administra tive Code, if i Rsued by a 
Prehcadng Offic,•r; 2) reconsideration wi t hin 15 days pursu a nt 
to Rule 25-22.060 , Florida AdministraLive Code, if iss ued by 
the Commission; or 3) judicial review by the Florida Supreme 
Court , in the case of an electric, gas or telepho ne utility, o r 
the First District Court of Appeal, in the case of a water or 
sewer utility. A motion foe reconsideration s hall be fi led 
with the Director, Division of Reco rd s and Reporting , in the 
form prescribed by Rule 25-22 .060, Florida Adminis trat1ve 
Code. Judicial review of a preliminarJ, procedura l or 
int cmedialc ruling or orde r is available if review of the 
Ci na 1 act ion wi 11 not provide an uJcqua te remedy . Such review 
ma y be requested from the approp riate court, as desc tibed 
above , pursuant to Rule 9.100, Florida Rules of Appellate 
Procedure. 
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