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Roger Howe, Gail Fels 

FROM: Charlie Guyton 

RE: Letter Rulin9 Request Draft Per Order •o. 22268 

DATE: January 8,1990 

Aa you know, FPL was cUrected in Order ao. 22268 to 
draft and distribute within 60 days of the vote in Docket Mo. 
890148-EI a draft request for an IRS letter rulin9 on whether an 
amortization rate other thaD the eo.pany•s composite 
amortization rate .. Y be applied to tbe a110rtiaation of 
investment tax credits associated with FPL's Oil Bac~out 
Project. Enclosed is the draft I'PL proposes to send to the IRS. 

As we understand Order llo. 22261, all parties are to 
have an opportunity to participate in draftiD9 tbe final request 
to the IRS. We propose tbe followin9 schedule to facilitate 
that process: 

January 24, 1990: 

On or before 
January 31, 1990: 

eo..ents, •uttelted revisions or 
secondary opinions submitted to 
FPL. 

PPL contacts all parties to arrange 
.. etin9 to discu•s second draft. 

Hopefully, tbe initial draft is sufficiently objective to avoid 
significant revisions or controYersy. If additional .. etings 
are necessary, they can be scheduled. If no meetin9 is 
necessary based on initial co-ats, it need not be scheduled.~ I 
Please advise me as to whether you find the proposed approac~ 
satisfactory. ~ 
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Steve Tribble (w/encl.) 
Bet h Salak (w/encl.) 
Anne Casseauz (w/encl.) 

cc: 
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DRAFT AS OF 1/5/90 

January _, 1990 

HAND DELIVERED 

Internal Revenue Service 
Associate Chief Counsel (Technical) 
Attention: CC:IND:D:C 
Room 6561 
111 constitution Avenue, N.W. 
Washington, D.C. 20224 

Dear Sir: 

Baaed on the facta and authorities hereinafter 

set forth, Florida Power ' Light coapany (Company) re­

spectfully requests that the Internal Revenue Service 

(Service) issue a ruling with respect to the Federal in­

come tax consequences resulting froa the adoption by the 

Florida Public Service co .. iaaion (FPSC) of Order No. 

22268 (Order) (attached), which requires a rapid flow back 

of unamortized investment tax credits aaaociatea with 

certain property the costa of which have been tully 

recovered in rates . Revenues relating to that aspect of 

the Order which is the subject of this ruling request will 

be collected subject to refund ··~til the Service issues 

its ruling. 
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The Company ia uncertain aa to whether the 

treatment of Inveataent Tax Credits (ITC) under the Order 

complies with the require .. nta of aection 46(f) of the 

Internal Revenue Code of 1986 (Code) and Regulations 

section 1.46-6. Accordingly, the Company aeeka a ruling 

from the Service on thia iaaue. 

For purpoaea of aection 6110 of the Code, no 

information other than na .. a, addreaaea and other identi­

fying information, including the FPSC order number, need 

be deleted. 

STATEMENT OP FACTS 

A. Taxpayer 

The Company (EIN 159-0247775) ia an inv .. tor­

owned public utility incorporated in the State of Florida 

and is a wholly-owned aubaidiary of FPL Group, Inc. (EIN 

159-2449419). The Company i• engaged in the operation of 

an integrated electric public utility ayatea involving the 

generation, transmission, diatribution and aale of elec­

tric energy in thirty-five countiea within the State of 

Florida. 

The Company'• addresa ia 9250 w. Flagler Street, 

Miami, Florida 33174. FPL Group, Inc. file• a consoli ­

dated Federal income tax return with ita affiliated cor­

por ations, incluc:Hng the Company . Attached hereto as 
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Exhibit A ia a complete liat of coapaniea which join with 

FPL Group , Inc. in the filinq of a conaolidated return . 

The return is filed with the Internal Revenue Service 

cente r in Chamblee, Georgia on a calendar year basis using 

the accrual method of accounting . The Company is under 

the audit jurisdiction of the District Director of 

Internal Revenue in Ft. Lauderdale, Florida. 

In 1972, the Company aade a tiaely election, 

pursuant to aection 46(f)(2) of the Internal Revenue Code 

of 1954, as amended, to use the ratable flow-through 

method of account i ng and rateaakinq tor the ITC. 

B. Proposed Re<)Ulatory Treataent for Unamortized 
Investment Tax Credit Relating to Certain 
500 KV Transmission Linea 

On January 29, 1982, the FPSC adopted Rule 25-

17 . 16, Florida Administrative Code, the Oil-Backout Cost 

Recovery Factor Rule (Rule). The Rule was intended to 

a llow f or timely recovery of the coat ot implementing sup­

ply s i de conservation proj ects priaarily tor the economic 

dis placement of oil-generated electricity. All coats 

as sociat ed with a cons ervation project subject to the 

Rule, including s t r a i ght-line depreciation expense over 

the used and useful life of t he project, capital costs, 

actual tax expense and oper ati ng and aaintenance expenses 

are to be recovered through the Oi l-Backout Cost Recovery 

Factor (Factor). The Rule also a . l ows addi tional amount s 
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to be recovered in rates and recorded on the regulatory 

books ot account as depreciation expense in an amount 

equal to two-thirds of the actual net savings, if any, 

associated with an Oil-Backout project. 

The following are simplitied examples of how the 

Factor works. They are used tor illustrative purpose~ 

only and the numbers therein do not represent actual data. 

Example 1 

An Oil-Backout project is constructed with 
depreciable capital costa (book basis) of 
$1,000,000 and a requlatory book life of 10 
years. Prior to the property being placed in 
service, operations and aaintenance costs for 
the first six aonths of operations are estimated 
to be $30,000 and the Company's after-tax rate 
of return on capital is 12 percent per year. 
The Factor would be set such that the revenue to 
be collected will cover all estimated costs for 
the six-month period including an atter-tax 
return yt $60,000 ($1,000,000 book basis x 
12t/2).!1 Thus, aaauainq a statutory tax rate 
of 34 percent, revenue requirements to be 
recovered through the Factor would be $170,909, 
calculated as follows: $30,000 O'M costa + 
$50,000 straight-line depreciation for six 
months + $90,909 w~e-tax return on investment 
($60,000/ (1-.34)~ • $90,909). This amount of 

1 For purpose of aiaplitication, the beginning balance 
ot net investment is used in the example rather than 
the monthly balances that would be actually used in 
computing the Factor. The net investment is the in­
vestment in the Project leas the cumulative straight­
line and cumulative accelerated depreciation allowed 
as of the end of the prior month. 

2 This factor grosses-up revenue to yield an after-tax 
return. $90,909 x .34 • $3t 909. The revenue 
requirement less $30,000 O'M coats and the $50,000 
straight-line depreciation • ields taxable income (for 

(tootnote continued) 
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$170,909 would be added to the Coapany'a revenue 
requirements and charcJed to ita cuato.era. Any 
actual overcolle~tion or undercollection of 
costa during the aix-.onth period would be 
reflected as an offset or addition to the Factor 
to be charqed to cuatoaers in the next aix-aonth 
period. 

Example 2 

Net savings are coaputed by coaparinq all coats 
associated with the Oil-Backout Project includ­
ing fuel coats and tbe revenue requir ... nta 
computed aa above with the coats the Coapany 
would have incurred it the Oil-Backout Project 
had not been built. These costa include avoided 
fuel coats and revenue requireaenta that would 
have been coaputed in a traditional rate case if 
additional generating capacity bad been 
constructed instead of the Oil-Backout Project. 
Aaauae the s... facta aa in Exaaple 1 and that 
net savings in the first aix-aonth period of the 
third year are eatiaated to be $300,000. Two­
thirds of the $300,000 in net savings, or 
$200,000, would be included in calculating the 
revenue requir ... nts to be included in 
establishing the Factor. $200,000 would be 
recorded aa additional depreciation of the Oil­
Backout Project to be collected during the six­
aonth period that the newly coaputed Factor 
would be in effect. Return on inveataent would 
be lower than in year 1, because there has been 
recovery of two years of book depreciation 
expense of $100,000 per year. Thus. the after­
tax return on inveataent for the first aix-aonth 
period in the third year would be (12t/2) x 

(footnote continued froa previous page) 
r egulatory purposes) of $90,909. Thus, the revenue 
collected is sufficient to recover all costa plus the 
authorized a f ter-tax rat e of return ($90,909 leas 
inco•• tax of $30,909 • $60,000). For purposes of 
simplic i t y i n the exa.ple, the effect of state incoae 
t axes is not coaputed and property, ad valorea and 
sales taxes are ignored. Also, other coats, includ­
inq non-depreciable ca ital coats that aay be 
associated with the Oi~-Backout Project have been 
ignored. Such coats, associated with an Oil-Backout 
Project, however, are .l. .aovered through the Factor. 
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800,000 • $41,000.11 Projected operationa and 
aaintenance costa are aaaUIIIed to reaain at 
$30,000 and it is further aaau.ed that there was 
no overcollection or uncSercollection in the 
previoua period. The Oil-Backout Factor would 
be establiahed to recover revenue requirements 
of $352,727 ($30,000 o•M coata + $50,000 •ix 
month• of •traiqht-line depreciation over a 
requlatory book lite + $200,000 additional 
depreciation+ $72,727 return on net book 
investment ($48,000 after-tax return on 
investment/ (1-.34) • $72,727)). 

As is i ndicated by the examples, the revenue 

requirements and, consequently, the Factor charqed to 

customers to collect them, are increased a• a result of 

the increased amounts treated aa depreciation expense that 

are allowed once net •avinq• occur . 

The Commission qranted approval for the Company 

to recover the cost of a 500 Kilovolt transmission line 

project (the Project) throuqh the Oil-Backout Cost 

Recovery Factor, effective OCtober 1, 1982. From that 

date forward, the co•t• of the Project, includinq 

depreciation, were recovered in rate• throuqh the 

mechanism provided by the Rule. The Project was built in 

three phases to import coal tired qeneration from Georqia, 

thereby deferrinq the need for the Coapany to build addi­

tional power plants. Facilities comprisinq Phase 1 of the 

3 For purpose of simplific a t i on, the beqinninq balance 
of net investment i• u•ed in the example rather than 
the monthly balance• that would be actually used in 
computinq the Factor. The net inve•taent i• the in­
vestment in the Project ler • the cumulative •traiqht­
line and cumulative accel~rated depreciation allowed 
as of the end of the prio1 month. 
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Project were placed in aervice tor tax purpoeea and the 

associated coat• were tirat reflected in rate• and on the 

requlatory boon of account in 1912.Y Pbaaea 2 and J of 

the Project were placed in .. rvioa for tax and requlatory 

purposes in subsequent yeara, and the entire Project vas 

complete a• of June 1985. Fro. the date that each part of 

the property coapriainq the Project vaa placed in .. rvice 

for regulatory purpose• until Auqu•t 1987, depreciation 

for regulatory purpoaea vaa on a atraiqbt-line baaia.~ 

A net aavinqa vaa aqain achieved by the Project 

beginning in Auquat 1987. The operation of the Rule, pro­

viding that the Factor rate be increa•ed by two-third• ot 

actual net savinqs and recorded •• recovery of additional 

depreciation expenae, reaulted in full recovery ot 

depreciable capital coat• by Auquat 1989.!1 The Coapany 

has recovered approxiaately $270 aillion •• accelerat~d 

4 some of the Phaae I property vaa placed in service 
for tax purposes in April and Auquat ot 1982. To the 
extent any aaaociated coat• were reflected in non-
Oil-Backout rate• , such 
costs were subsequently reaoved froa such rates tor 
recovery under the Rule. 

5 There vaa an allowance tor a ainor aaount ot 
accelerated depreciation reflecting net savings tor 
the period October - December 1982. 

6 Based on the PPSC order, which reduced return on 
equity as of April 1, 1988, the net aaving• would be 
reduced and depreciable eapital coata would not be 
fully recovered until ~ober 1989. The C~apany has 
tiled for reconsi deratio of thia iaaue, which is 
currently pending. 



• 

-a-

depreciation that resulted froa tbe recovery of tvo-thirds 

of the net savings. 

since the tiae the Project vas placed in serv­

ice, including the period accelerated depreciation vas 

being recovered, the Coapany has aaortized the investaent 

tax credits generated by tbe Project over the coaposite 

book life of all utility property qualifying tor the ITC 

without consideration of the accelerated recovery. Nov 

that the depreciable capital costa associated vith the 

Project have been fully recovered, the PPSC haa ordered 

the company to flow back the approxiaately $17 aillion of 

unamortized inveataent tax credita associated with the 

Project to the ratepayer• over the six-aonth period 

beginning April, 1990. If auch unaaortized inveataent tax 

credits would continue to be flowed back to ratepayers 

based on the overall coapoaite book life of all utility 

property qualifying tor the ITC, the flow back would be 

over approxiaately the next 17 to 20 years, depending on 

date the associated property vas placed in service. 

RULING REQO!STBD 

The Company respectfully request• the Service to 

issue a ruling stating: 

Whether, under the facta aa presented, a final 
deteraination by the PPSC that orders the 
coapany to flow back 1 n rates the unaaortized 
ITC asaociated with tt• Project, the depreciable 
capital coata of whic have been fully recovered 
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in ratea, would violate the noraalization 
requirement• of Code aection 46(f)(2). 

STATEMENT OF lAW 

The Revenue Act of 1971 added .. ction 46(e), 

later redesignated as section 46(f) by the Tax Reduction 

Act of 1975, to the Internal Revenue Code of 1954 to 

prevent utility companies, with r .. pect to public utility 

property, from flowing through ITCa i .. ediately to 

customers in the form of lover rates. Section 46(f)(2) of 

the Code, which the Coapany haa elected, provides the 

special rule for ratable flow through aa followa: 

•sPECIAL RUL! FOR RATABLZ PLOW-THROUGH. - If the 
taxpayer makes an election under this paraqraph 
within 90 days after the date of the enactaent 
of this paragraph in the aanner prescribed by 
the Secretary, paragraph (1) ahall not apply, 
but no credit determined under subsection (a) 
shall be allowed by aection 38 with respect to 
any property described in aection 50 (aa in 
effect before ita repeal by the Revenue Act of 
1978) which ia public utility property (aa 
defined in paragraph (5)) of the taxpayer 

(A) COST OF SERVICE REDUCTION. -- If the 
taxpayer'• coat of service for ratemakinq 
purposes or in ita regulated books of account is 
reduced by aore than a ratable portion of the 
credit determined under subsection (a) and 
allowable by section 38 (determined without 
regard to this subsection), or 

(B) RATE BASB REDUCTION. -- If the base to 
which the taxpayer'• rate of return for 
ratemaking purpoa .. ia applied ia reduced by 
reason of any portion of the credit determined 
u.nder subsection (a) and allowable by section 38 
(determined without regard to this subsection)." 
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code section 46(f)(6) provides as follows: 

"RATABLE PORTION. For purposes of detenlining 
ratable restoration to base under paragraph (1) 
and for purposes of deteraining ratable portions 
under paragraph (2)(A), the period of tiae used 
in computing depreciation expense tor purposes 
ot reflecting operating results in the 
taxpayer's regulated books ot account shall be 
used." 

Code section 46(f)(5) provides, in part, that: 

"PUBLIC UTILITY PROPERTY. For purposes of this 
subsection, the tera 'public utility property' 
means - (A) property which ia public utility 
property within the aeaning of subsection 
(c) (3) (B) ••• • 

Code section 46(c)(3)(B) provides, in part, as follows: 

"For purposes of subparagraph (A), the tera 
'public utility property' aeana property used 
predominantly in the trade or business of the 
furnishing or sale of -

(i) electrical energy, water, or sewage disposal 
services, *** 
it the rates tor such furnishing or sale, as the 
case may be, have been established or approved 
by a State or political subdivision thereof, by 
an agency or instrwaentality of the United 
States, or by a public service or public utility 
commission or other aiailar body of any State or 
political subdivision thereof.• 

Regulations section l .46-6(g) provides as follows: 

"Ratable methods. (1) In general. Under this 
paragraph (g), rules are prescribed tor purposes 
ot determining whether or not, under section 
46(f)(l), a reduction in the taxpayer's rate 
base with respect to the credit is restored less 
rapidly than ratably and whether or not under 
section 46(f)(2) the taxpayer's cost of service 
t or ratemaking purposes is reduced by more than 
a ratable portion ot such credit. 

(2) Regulated deprecl ttion expense. What is 
'ratable' Is determlr1ed by considering the 
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period of ti•e actually uaed in coaputing the 
taxpayer'• regulated depreciation expenae tor 
the property tor which a credit is allowed. 
'Requlated depreciation expenae' ia the 
depreciation expense for the property uaed by a 
requlatory body for purpoaea of establiahing the 
taxpayer's cost of service for ratemaking pur­
poses. Such period of time shall be expressed 
in units of years (or shorter periods), units of 
production, or aachine hour• and shall be 
determined in accordance with the individual 
useful life systea or composite (or other group 
asset) account ayatea actually used in co&puting 
the taxpayer'• regulated depreciation expenae. 
A method of restoring, or reducing, is ratable 
it the amount to be restored to ~ate base, or to 
reduce cos t ot service (as the case .ay be), i~ 
allocated ratably in proportion to the number of 
such units. Thus, for exaaple, assuae that the 
requlated depreciation expense ia coaputed under 
the straight line •ethod by applying a compoaita 
annual percentage rate to 'original coat' (as 
defined for purposes of co•puting regulated 
depreciation expense). If, with respect to an 
item ot section 46(f) property, the amount to be 
restored annually to rate base is coaputed by 
applying a composite annual percentage rate to 
the aaount by which the rate baae was reduced, 
then the restoration is ratable. Siailarly, it 
cost of aervice ia reduced annually by an amount 
computed by applying a coapoaite annual percent­
age rate to the amount of the credit, cost ot 
service ia reduced by a ratable portion. It 
such composite annual percentage rate were 
revised tor purpo••• of coaputing regulated 
depreciation expenae beginning with a particular 
accounting period, the coaputation ot ratable 
restoration or ratable portion (as the case may 
be) must alar be revised beginning with such 
period. A composite annual percentage rate is 
determined aolely by reference to the period ot 
time actually used by the taxpayer in computing 
its requlated depreciation expense without 
reduction tor salvage or other items such as 
over and under accruals . " 
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DISCUSSION 

A. Project Property Ia Public Utility 
Property and No Paater Than a Ratable 
Flow Back of ITC Ia Pemitted. 

The costs associated with the Project were and 

are recovered through the Oil-Backout Coat Recovery Factor 

(Factor) which is a separately coaputed rate that is 

rolled-in with other charC)ea billed to ratepayers. For 

costs incurred prior to Auquat 1987, the Factor was aet to 

recover all related costa i ncluding depreciation expen•• 

computed using the atraiC)ht-line .. thod, a rate of return 

on the unrecovered capital coats of the Project and 

associated income taxes. 

The Factor was adjusted (and rates increased) to 

reflect two-thirds of net aavinqa that occurred beginning 

i n Auqust 1987.1/ The increaae in rates waa recorded in 

the requlatory books of account aa additional depreciation 

expense . Net aavinqa were substantial, resulting in full 

recovery of depreciable capital coata reaaining aa of 

August 1987 over a twenty-five aonth period ending Auqust 

1989 i ns t ead of the longer, previously eatabliahed, 

requlatory book l ife. The r apid recovery of costs 

7 Net savings were computed baaed on the difference 
between t he actual revenue requireaenta of the 
company and the estimat ed r evenue requir .. ents of the 
Company that would have exi s ted if the Project had 
not been undertaken and the L?apany had constructed 
additional powerplants inateeJ. 
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revers ed previoualy reflected tiaing difference• and 

created additional tiainq differencea that have been 

reflected in the Company'• regulated booka of account as 

prepaid taxes. The Factor has always included a return on 

any unrecovered capital costa. 

The Project property has been, and continues to 

be, used in providing electric aervice under rates 

established on a rate-of-return baaia. Therefore, the 

Project property is public utility property aa defined in 

Code sections 46(f)(5) and 46(c)(3)(8) and regulations 

thereunder. Aa such, the treataent of ITC associated with 

the Project ia subject to the noraalization require•enta 

of Code section 46(f) and, aa a result of the ti•ely 

election of the Company in 1972, ia specifically subject 

to the requireaenta of Code .. ction 46(f)(2) . Pursuant to 

Code section 46(f)(2), the Company's coat of service for 

r a temaking purposes and in its regulated books of account 

can be reduced to reflect no more than a ratable portion 

of the I TC.!/ 

a There is no impediment t o a r educti on of leas than a 
ratable portion of the ITC 
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B. It is Not Clear Whether I .. ediate 
Flow Back of Unaaortized ITC Violates 
Normalization Requireaents. 

1. Arguments In Support of a Finding 
That No Violation occurs. 

The computation of the •ratable" period is not 

immutably fixed at the time property is placed in service. 

Regulations section 1.46-6(g) (2) specifically contemplates 

recomputations ot the ratable period, stating that: 

"If such composite annual percentaga rate were 
revised tor purposes of coaputing regulated 
depreciation expense beginning with a particular 
accounting period, the coaputation of ratable 
restoration or ratable portion (as the case may 
be) must also be revised beginning with such 
period." 

It can be argued that under the Order the 

additional depreciation expense reflected in rates has the 

same effect as a revision of the coapoaite annual 

percentage rate. This is due to the fact that under the 

order, regulated depreciation expense is peraitted in 

excess of the amount that would be permitted it only the 

composite annual straight-line percentage rate had been 

used. Although the composite annual straight-line 

percentage rate was not formally changed, arguably it was 

effectively changed. 

This change occurred as of August 1987 such that 

substantially greater depreciation expense was reflected 

in rates and or. the regulated books ot account. Thus, it 

c n be argued, the portion ot unamortized ITC being 
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reflected in ratea could have been increaaed at that time 

and because it was not increaaed, a leaa than rat3ble 

portion ot ITC was reflected in coat of aervice. No 

violation of normalization principle• occura aa a result 

of a less than ratable flow back between Auquat 1987 and 

August 1989 . See, ~, Letter Ruling 8601074 (October 9, 

1985) holding that "Section 46(f)(2)(A) of the Code does 

not require that the flow-throUCJh to coat of aervice be 

ratable. It require• only that it be no faster than 

'ratable.'"!/ The FPSC'a paat practice• and current 

proposal, in essence, allowa a alower than ratable 

amortization in : 987, 1988 and 1989, with a final aaount 

of flow back in 1990 that doea not exceed the total aaount 

of flow back over the aaae period (1987-1990) that would 

otherwise have been allowed. 

Neither the Code nor the Regulations provide 

that if less than a ratable portion ia flowed back in one 

year, then the difference cannot be aade up in a later 

year or years. 

Moreover, the intent of Conqreaa in enacting the 

ITC normalization requirements is expreased in teras ot 

permitting, with specified limitation•, regulatory 

commissions to "divide" the benefit• of the ITC between 

9 A Private Letter Ruling ia not considered precedent, 
but does indicate the Servi-e's thinking at a 
particular point in tiae. ~~wan Coapaniea v. United 
States, 452 u.s. 247 (1981) . 
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the regulated company and the ratepayers. Senate Finance 

Committee Report No. 92-437, 1972-1 C.B. 559, 578; House 

Ways & Means Committee Report No. 92-533, 1972-1 C.B. 498, 

510. It is not clear, however, whether an immediate or 

rapid "catch-up" is allowed in a later year or years if 

the flow back in earlier years ia leas than a ratable 

amount . 

Section 1.46-6(9)(2) of the Regulations, 

requires a revision of the ratable restoration period when 

the composite annual percentage rate ia revised . This 

provision should not be interpreted to require an altera­

tion ot the ratable restoration period in a situation when 

the composite annual percentage rate is either directly or 

indirectly increased. It is only when the composite an­

nual percentage rate is decreased and the ratable restora­

tion period ia unchanged that there is a potential tor a 

flow back of ITC to cost of service aore rapidly then 

ratably. 

In the final analysis, a violation ot section 

46(f)( 2) occurs when ITC is flowed back to cost of service 

more rapidly than ratably. Regulations section 1.46-

6(g)(2) provides that ratable "is determined by 

considering the period of time actually used in computing 

the taxpayer's regulated depreciation expense tor the 

propert y for whi ch the credit is allowed" . The property 
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in question was fully depreciated on the Coapany's 

regulated books of account by the end of 1989. Therefore , 

i t can be argued that the entire unamortized ITC with 

res pect to the property could have been reflected in rates 

i n 1989 whi le still meeting the "no more rapidly than 

ratably" standard. It should follow that any flow back 

a fter 1989 i s not more rapid than ratable. Therefore , the 

sta ndards of section 46(f)(2) and the regulation• would 

not be v i olated . 

Finally, it ahould be noted that a flow back of 

ITC related to Project property over the composite book 

life determined with reference to all of the Company's 

publ ic utility property would be inconaistent with sound 

regulatory principles that alao underlie the ratable flow 

back requirement of the Code. A flow back of the ITC over 

the same period during which ratepayer• are charged for 

the capital costa of the property generating the ITC 

matches the benefits and the burdens. 

2 . Arguments In Support of a Finding 
That a Violation Would occur. 

The Company ha s been, and remains, concerned 

that t he Se rvice could find i t to be violative of the 

normalization r equirements of the Code to impute two­

thi r ds of the ne t savings derived from the Oi l Backout 

Project as depreciation f or purposes of computing the 

ratable period over which unamortized I TC can be fl owed 
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back. Regulations section 1.46-6(g)(2) defines regulated 

depreciation expense in terms of a period of time 

expressed in units of years (or shorter periods), units of 

production, or machine hours. "Net savings" does not 

appear to be within the scope of that definition . The 

imputation of net savings to regulated depreciation 

expense rather than to some other component of r~tes, 

therefore, does not appear to be addressed by Regulations 

section 1.46-6(g)(2). Thus, it is not clear that such 

imputation properly c reates a change in ratable period for 

purposes of a flow back of unamortized ITC. 

Regulations section 1.46-6(g)(2) also requires 

that when the composite annual percentage rate for 

purposes of computing regulated depreciation expense is 

revised, then the computation of ratable restoration or 

ratable portion must be made "beginning with the same 

period" as the change in depreciation expense. The 

Company, however, did not revise the amortization schedu le 

as of the beginning of that period due to the concerns 

expres&ed above. 

Project property, when placed in service for 

regulatory purposes, was included in the total amount of 

public utility property used in computing the composite 

book depreciation life tor purposes o f computing the 

ratable period for a flow back of ITC. When additional 
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depreciation expense was allowed with respect to Project 

property, however, there was not a recoaputation of 

composite book life as applied to Project property or to 

the Company's other public utility property. Even now 

that zero depreciation expense is allowed with respect to 

Project property , no recoaputation has been aade. Because 

no change in the coaposite annual percentage rate has been 

put into effect, it is not clear that the regulations 

would permit ITC to be flowed back into coat of service 

more rapidly than would occur under continued use of the 

composite annual rate. Thus, the Coapany is concerned 

that the service may conclude that a continued aaortiza­

tion of ITC based on the co•posite annual percentaqe rate 

of depreciation is required. 

The Company is also concerned about the inherent 

inconsistency that the Service aay conclude exists when 

property is included in the class of property with respect 

to which t he annual composite percentage rate of deprecia­

t i on is based and, at the saae ti .. , is segregated out ot 

the composite body and assigned a aore rapid ratable 

period t or purposes of Code section 46(f). Although the 

regulat ions do not address t he consi deration one way or 

another, the Company is uncertain regardi ng the peraissi­

bility of s uch a procedure. There would appear t o be a 

potential f or a more rapid then ratable flow back to 
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occur when the compoaite annual depreciation ~ate ia 

computed with reference to aa .. ta which are aeqreqated out 

and depreciated separately. Thia uncertainty ia turther 

heightened by the inherent ditticulty that exiata even in 

determining what is the relevant ratable period. In other 

words, can a ratable period be coaputed with reapect to 

depreciation expense that ia the reault ot the iaputation 

of "net saving•• to the book depreciation expenae 

component ot cost ot service? Did the ratable period tor 

a flow back to ratea ot ITC aaaociated with Project 

property change aa ot Auquat 1987 when additional book 

depreciation expenae waa allowed? It ao, did the ratable 

period change again aa ot Septeaber 1989 when book depre­

ciation expense waa reduced to zero or doea a ratable 

period even exiat once book depreciation expense ia 

reduced to zero? 

For the reaaona discuaaed above, the Coapany is 

concerned with respect to whether the Order will reault ir 

i ts being f ound to be in violation of aection 46(t) ot the 

Code a nd respectfully aaks for the Service's ruling. 

PROCEDURAL MATTERS 

The Company respectful ly r equeats a conference 

prior to the issuance ot a rul i ng. It i s also requested 

that representatives of the FPSC and all partie• to the 
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FPSC proceed inc) be allowed to attend thia conference. In 

accordance with Revenue Procedure 88-6, the PPSC has 

reviewed this request and believes that it is adequate and 

complete. 

To the beat of the knowledge of the Coapany and 

the Co•pany'• representative•, the identical iaaue is not 

under examination by a District Director in any return of 

the Co•pany (or of any taxpayer related to the Coapany 

within the aeaning of Code aection 267, or a meaber within 

the aeaning of code aection 1504) and haa not been so ex­

amined within the statutory period of liaitation on 

assesaaent or refund of tax, and no closing agreeaent has 

been entered into on this iaaue by a District Director. 

To the beat of the knowle4ge of the coapany and the Coa­

pany'• representatives, the identical issue is not being 

considered by any Appeals Office of the Service in connec­

tion with a tax return of the coapany for a prior period 

and has not been considered by an Appeals Office within 

the statutory period of liaitation on aa .. aaaent or refund 

of tax, and no closinq agreeaent on thia issue has been 

entered into by any Appeals Office. To the best of the 

knowledge of the Company and the Compa.ny'a representa­

tives, the identical or •i•ilar issue is not pendinq in 

litigation and has not been ruled on by the Service to the 

company or any predecessor of the coapany, and no request 
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for ruling on thia iaaue haa been filed and later with-

drawn. 

If further inforaation ia needed, plea•• contact 

Mr. Gary Kuberek of the Co•pany at (305) 552-4333, or the 

Company's authorized repreaentativea, Rayaond F. Dacek, 

David E. Jacobaon, or Randall v. Griffin at (202) 828-

0100 . Enclosed i a a declaration in the fora required by 

Revenue Procedure 90-1 aiqned by an officer of the Coapany 

and a power of attorney. Alao encloaed ia the requisite 

fee of $300 aa required by Revenue Procedure 90-__ • 

Onder penaltiea of perjury, I declare that I 

have examined the foregoing Requeat for Ruling, including 

accompanying documents and, to the beat of ay knowledge 

and belief, the facta presented in aupport of the re­

quested ruling are true, correct, and co.plete. 

Aaalatant Controller 
Florida Power and Light 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMI ::,., 1• 1 

In re: Petition of the Florida 
Industrial Power Users Group to 
Discontinue Florida Power • Ll9ht 
Company's Oil lackout Coat 
Recove ry Factor. 

) 
) 
) 
) 
) 

-----------------------------------> 

DOCKET l..lo . •014 8-FI 
ORDER NO '' 26 & 
I SSUEO : 1 ' ·, q 

The followin9 Commiaalonera participated in t he dis pv rtt .~n 
of this matter: 

MICHAEL Mel. WILSO., Chairman 
THOMAS •• I!AID 

lETTY EASLEY 
GERALD L. GUNTER 
JOHtt T. HERNDOM 

ORQER DI~.O ~~~~~~ 
OF FLORIDA i ~NY · s 

OIL BACKOUT COST R!COVJBY fACTOR 

BY THE COMMISSION: 

In connection with the February, 1919 beari ·.q 1 •• uocket No. 
89000 l-EI, the Florida Industrial Power User s Group C f I PUG) 
raised issues relatin9 to diacontinuance of Florida Power ' 
Liqht Company's (FPL'a) Oil lackout Coat Recovery factor 
(OBCRf). FIPUG 1110 filed 1 aeparate petition i n t his docket 

·on January 27, 1919, which challenved FPL's pdst and present 
collection of oil backout coat recovery revenues pursu ant to 
Rule 25-17.016, Florida Administrative Code. FIPUG a lso sought 
consolidation of the two docketa br 1 Motion t o Consolidate 
Dockets or Hold Certain Iaaues ln Docket No . 890001-EI in 
Abeyance . 

The part i~s a9reed to defer FIPUG'I issues i n Docket No. 
890001-EI until the Au9u1t, 1919 hearin9 in order to allow for 
discovery. Thereafter, the Commlaalon ordered consolidation of 
Dockets No. 890148-!I and 890001-11 for hearlnq purposes only, 
with Docket No . 890148-!I to be heard by the full Commission on 
the last day of the scheduled hear in91 in ooc~et No . 
890001-EI . Docket No. 890148-!I waa later rescheduied to the 
first day of the hearin9, Au9u1t 22, 1989, so that all 
Commissioners could be present. 
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We are compelled to note the contradictory nature of these 
arguments, particularly in light of the admission of FIPuG·s 
witness, Mr. Jeffrey Pollock, that •the Project has enabled 
FP&L to import firm coal-by-wire capacity and to defer 
construction of the Martin Unit Roa. 3 and 4.• Nonetheless, we 
will address each of these ar9unents below. 

(l) Martin Coat !atimatta. FPL'a COlt estimates for the 
Mart in Uni tl are baaed on tht paramettra of 1 1979 Bechte 1 
contract, updated for actual inflation and coat of capita 1. 
These figures were used in the original oi 1 backout 
qualification proceeding precisely because they represented the 
contract cost of Martin Units 3 and 4 to PPL. 

In three previous oi 1 backout proceedings (beginning with 
the April-September, 1987 period), PPL applied those cost 
estimates in calculating the actual net aavings as allowed by 
the Oil Backout Rule. FIPUG and Public Counsel, both parties 
to the proceedings, did not conteat their use. The Commission 
approved the OBCRF, thereby at leaat tacitly approving the cost 
estimates. There is no evidence in the record upon which to 
base any adjustment to the eati•atta. Ne believe that the 
Martin Unit 3 and 4 coat eatlaatea are reflective of the 
construction costs FPL would have incurred had the units been 
built during the 1981-1987 time period, and are appropriately 
applied in calculating the OBCRF. 

(2) Deferred Units• In-Service Dates. Had FPL not built 
the soo kV line project, thua enabling the purchase of 
equivalent capacity from the Southern Company, construct ion of 
the Martin units would have be9un in 1980 and 1982 to meet a 
Martin Unit 3 in-service date of June, 1987 and Martin Unit 4 
in-service date of December, 1988. 

FIPUG's witness, Mr. Pollock, auggeata that FPL should have 
revisited its decision to construct (or not construct) the 
Martin Units and move outward in time their in-service dates . 
We are wholly unpersuaded by his speculative argument. 

The record shows that, absent the project and UPS 
purchases: (a) from 1982 through 1988 the Martin units were the 
most economic choice for FPL to meet ita projected capacity 
needs; (b) the units would have been needed to meet load and 
reserve requirements in 1987 even in the face of lower load 
forecasts; and (c) it would have been uneconomic for FPL to 
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In summary, we find that the Martin Coal Units 3 and 4 have 
been deferred as a result of the project and the oriqinal 
Southern Company purchases, and that FPL has appropriately 
included capacity deferral benefits in the calculation of 
Actua 1 Net Savin91, Z/3 of which is recovered as addition a 1 
depreciation on the 500 kV lines. 

Return on Equity 

Rule 25-17.016(4)(e), Florida Administrative Code, requires 
the utility to use its actual cost of capitll for the recovery 
period of the oi 1 backout project. FPL has interpreted • the 
actual cost of capital• with respect to the return on equity to 
mean the 15.6\ return on equity authorized in its last rate 
case. (Docket No. 830465-!I). However, the oil backout rule 
clearly states that only the actual costs associ a ted with a 
project ire subject to recovery throu9h the OBCRF . Mr. ~ollock 
contends that a 15.6\ RO! does not represent the actua 1 cost 
associated with the oil backout project. 

We aqree with FIPUG on this issue. FPL recovers all other 
costs under the oil backout project based on cur rent rates. 
For example, FPL uses its current cost of debt in its oi 1 
backout filinq whenever the cost of debt chan9es. There i~ no 
economic reason to reco9nize chan9es in the cost of debt, one 
capital structure component, but i9nore the chan9e in the cost 
of equity, another capital structure component. 

While cost of equity testimony was not presented in this 
docket, Mr. Pollock's uncontroverted testimony indicat6~ that 
FPL · s actual cost of conwnon equity .is lower thin 15 . 6\. Mr. 
Pollock stated th1t he is unaware of any re9ulatory commission 
which has authorized a 15\ or bi9ber ROE since 1987. In 
addition, he st1ted thlt the median 1utborized JOE has ranqed 
from 12 . 8\ to 13.0\, and thlt moat awards have been in the 
12.0\ to 14.49\ ran9e. Finally, Mr. Pollock testified that the 
current Federal Ener9y Requlatory Commission benchmark ROE is 
12.44\. 

Perhaps the most convincinq evidence that FPL's actual cost 
of equity is si9nificantly lower than 15.6\ is FPL's voluntary 
reduction of ROE in 1988 (Order No. 18340) and 1989 (Order No. 
20451). FPL was ent i tled to use its 1uthodzed equity return 
of 15.6\ for purpose of the tax savin91 rule (Rule 25-14.003, 
Florida Administrative Code), c-alculatin9 AFUDC rate~ , and as 
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the calculation of the revenues to be refunded should end 
September 30, 1989. The amount to be re funded will be 
determined at the February, 1990 hearing in Docket No . 
900001-EI for inclusion in the April-September, 1990 OBCRf . 

ITC Amortization 

Accelerated depreciation is the drivinQ factor for 
investment tax c redit (ITC) amortization. We find that 
additional ITC amortization should be refunded to fPL's 
customers as a result of t he accelerated depreciation recovered 
by FPL. 

fPL amortizes its ITC ' s generated by the oil backout 
investments by using a composite amortization rate. The 
composite amortization rate ia developed on a company-wide 
basis by dividinQ the book depreciation expense by the 
depreciable assets that Qenerated the ITC's. The current 
amortization rate is 4\, which implies a life of 25 years on a 
composite basis. If only the oil backout assets were 
considered, the depreciable life would have been considerably 
shorter since the oil backout assets were recovered over a 
seven year period, and ratepayers paying for oil backout assets 
would have received the benefit of the amortization. 

The Internal Revenue Code (IRC) and applicable ReQulations 
require that ITC'a for an Option 2 utility such as FPL's 
project earn a weighted rate of return for ratemakin9 purposes 
and be amortized above-the-line. The ITC amortization must be 
no more rapid than ratable (over the depreciable book 11 fe). 
The Regulations allow the use of a composite rate. F~L's 
current approach does not violate the IRC or the ReQulations. 

Customers who paid for recovery of the accelerated 
depreciation of the oil backout assets should receive the 
benefits of the associated ITC amortization. The amortization 
method used by FPL wi 11 not accomplish this 90al, as admit ted 
by FPL's witness, Mr. Donald Babka, on cross-examination. 

Thus, there is a mismatch of the ratepayers who paid for 
the recovery of the oi 1 backout assets and the ratepayers who 
will receive the benefit of the ITC amortization. In addition, 
the ratepayers ate required to pay a return on the unamortized 
balance of ITC'a. 
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ruling, shall file 1 copy thereof i n this docket. 

Capacity Charqe Collection 

FIPUG argues that FPL s hould be required to collect 
capacity charges for the Southern System UPS charges through 
base rate mechanisms. We dia19ree. 

Rule 25-17.016(4)(d) Florida Administrative Code states: 

Once approved by the Commission, the 
costs of a qualified oil-backout 
project shall continue to be recovered 
through t he Oil-Backout Coat Recovery 
Factor until such time as they are 
included in the base rates of the 
utility. 

Thus, FPL must continue to recover the Southern System UPS 
charges through the OBCRF until such time as they are included 
in base rates, which would normally be at the time of the 
utility's next rate case . 

Oil Backout Tax Savings 

FIPUG questioned whether there were any oil backout Project 
tax savings due to the change in the federal corporate income 
tax rate. We find that there are no tax savings associated 
with the oi 1 backout project. However, as previously 
discussed, use of a 15.6\ return on equity overstates FPL · s 
cost of equ i ty capital and is therefore inappropriate at this 
t i me . 

Fo r 1987 and 1988, FPL was required to refund tax s~vings 
in acco rdance with Rule 25-14.003. Florida Administrative 
Code . In t hat rule, • tax aavin9a• are defined as the 
•dif ference between the tax expenses for 1 utility calculated 
under the p r evious ly effective corporate income tax rates and 
t hose c a lcu l ate d unde r the newly effective, reduced corporate 
income tax r ates .• For oil backout purposes, the utility has 
included c u r rent tax rates in its factor and has been 
recovering income taxes r elated to oil backout a t the current 
income tax rates. Therefore, t ax savings related to oi l 
backout do not exist . 
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BEFORE THE FLORIDA PUBLIC SIRVICI COMMI SS I ~ t 

In re: Petition of the Florida 
Industrial Power Usera Group to 
Discontinue Florida Power • Litht 
Company's Oil lackout Coat 
Recovery Factor. 

DOCK ET NO . '1 01 <1 8- f i 
ORDER NO J 26 8 
ISSUED : I I-)- 9 

The followint Co•iaaionera participated ln the dis p._, .. t t u) n 
of this matter: 

MICHAIL Mel. WJLSOI, Chairaan 
THOMAS a. IIUD 

IlTTY IULIY 
GDALD L. GUIITD 
JOHII T. URIIDOII 

o~1~fl~~s 
BY THE COMMISSIOI: 

In connection witb the February, 1919 bearl r 9 L1 uocket No. 
890001-EI, the Florida Industrial Power Users Grou p (FIPUG) 
raised issuea relatil\9 to discontinuance of Florida Power & 
Light Company'• (FPL'a) Oil lackout Cost Recovery factor 
(OBCRF). FIPUG alao filed a separate petition i n th is docket 

·on January 27, 1919, which cllallented FPL'I past and present 
collection of oil backout coat recowery revenues pursu ant to 
Rule 25-17.016, Florida Adminlatratlwe Code. FIPUG also sought 
consolidation of tile tvo decl&ets br a Motion to Consolidate 
Oocketa or Hold Certain Iaaues in Docket No. 890001-EI in 
Abeyance. 

The parties 19reed to defer FIPUG'I issues i n Docket No . 
890001-EI until the Auguat, ltlt heatint in order to allow for 
d iscovery . Thereafter, the eom.tssion ordered consolidation of 
Dockets Jlo. 890141-!1 and 190001·11 for hearing purposes only, 
with Docket No. 190141-!1 to be beard by the full Commission on 
the last d ay of the sche~uled hearings in Docket No. 
890001-EI. Docket lo. 190141-!1 waa later reacheduled to the 
first day of the bearin9, Au9u1t 22, 1919, so that all 
Commissioners could be present. 
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On February 15, 1989, PPL moved to dismiss FIPUG's 
petition. FPL' s Motion was denied in Order •o. 21361 on the 
9 rounds that PI PUG had stated • cause of action upon which it 
was possible to gr1nt relief. 

At the hearing i n this matter. PPL reur9ed its Motion to 
Dismiss. The Commission granteeS the .otion in part, dismissing 
that portion of FIPUG's petition re9arding the continued 
qualification of FPL's Oil lackout Project and the continuation 
of FPL · s Oi 1 lackout Cost Rec:ov.ery Factor. 

In its petit i on. FIPUG requested that the co-ission grant 
several forma of relief: deter•ine that FPL's oil backout 
transmission pro ject has fai leeS to achieve the •pr imary 
purpose• which led the Co•laaion to qualify it under Rule 
25-17.016, Florida ~nistratlve Code; disallow prospectiv~ 
application of the oil backout char9e for recovery of costs 
associated with l'PL'a 500 kV tranaaia1ion linea and order FPL 
to refund to custo.ra all accelerated depreciation revenues 
associated with the inclusion of FPL • 1 deferred Mart in coal 
units in calculation of net 11vin91 pur1uant to the oil backout 
rule; order FPL to terainate itl oil backout charge; direct FPL 
to reflect the inveat•nt and revenue• 111ociated with ita 500 
kV lines in its surveillance report• and fin1lly, instruct FPL 
that recovery of costa associated with the 500 kV tr1nsmission 
line must henceforth be acco-.pllshed through its base rates. 
Some of theae claiu were diaaiased, aa diacussed above. For 
the reasona discussed below, we dec:l .ine to grant the remaining 
relief requested by FJPUG, but flDd tbat FPL is not justified 
in ch1rging a 15.6\ return on tbe eqvltJ portion of its c1pital 
invest ed in ita 500 kV transmi11ioa llne1. 

CapacitY Ptferrtl 

FIPUG argues th1t all accelerated depreciation collected 
through the oacar .Uit be refunded because the capacity 
deferral benefita fro. which the acceler1ted depreciation 
derives were not relli&ed. 'I'M Actual llet Savin91 as defined 
in Rule 25-17.016, (two thlrdl of which are recovered as 
accelerated depreciation) are overstated, F!PUG alleges , 
because: (1) the construction cost eatimates used by FPL for 
the Martin Units 1re too bi9h; (2) the deferred units· 
in-service dates (1987 and 1988) should be deferred even 
further in time; (3) the Mal tin 700 • Coal Units are not 
present in FPL's current gene ration expansion plan; and (4) the 
deferred units are •phlntom p l ants• and thus don't exist at all. 
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We are compelled to note the contradictory nature of these 
arguments, particularly in li9ht of the admission of FIPUG's 
witness, Mr. Jeffrey Pollock, that •the Project has enabled 
FP'L to import firm coal-by-wire capacity end to defer 
construction of the Martin Unit Mos. 3 and 4,• Nonetheless, we 
will address each of these ar9uNenta below. 

(1) Martin Cost !stimate1. f'PL's coat estimates for the 
Martin Units are baaed on the paraMt!rs of a 1979 Bechtel 
contract, updated for actual inflation and cost of capital . 
These fi9ures were used in the ori9inal oi 1 backout 
qualification proceedin9 precisely because thCi represented the 
contract cost of Martin Units 3 and 4 to P'PL. 

In three previous oi 1 backout proceedin91 (beginning with 
the April-September, 1987 period), f'PL applied those cost 
estimates in calc:ulatin9 the actual net savin9s as allowed by 
the Oil Backout lule. f'IPUG and Public Counsel, both parties 
to the proceedin9s, did not contest their use. The Commission 
approved the OBCIF, thereby at least tacitly approvin9 the cost 
est lmates. There is no evidence in the record upon which to 
base any adjustMnt to the estiaates. We believe that the 
Martin Unit 3 and 4 colt estiaates are reflective of the 
construction costs FPL would have incurred had the units been 
built during the 1981-1987 tiiD! period, and are appropriately 
applied in calculatin9 the OBCRf'. 

(2) Deferred Units• tn-Strvice Dates. Had f'PL not built 
the 500 kV line project, tbus enablin9 the purchase of 
equivalent capacity from the Southern Company, construction of 
the Martin units would have be9un in 1910 and 1912 to meet a 
Martin Unit 3 in-service date of June, 1917 and Mllrtin Unit 4 
in-service date of December, 1988. 

FIPUG's witness, Mr. Pollock, su9gesta that FPL should have 
revisited ita decision to construct (or not construct) the 
Martin Units and move outward in time their in-service dates. 
We are wholly unpersuaded by his apeculltive argument. 

The record shows that, absent the project and UPS 
purchases: (a) from 1982 through 1988 the Martin units were the 
most economic choice for FPL to .. et ita projected capacity 
needs; (b) the units would have been needed to meet load and 
reserve requ irements in 1987 even in the face of lower load 
forecasts; and (c) it would have been uneconomic for FPL to 
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defer those units rather than finish construction by the time 
the load forecasts were lowered. ... believe that 9iven the 
economic and technical circuaatancea durint the 1980-1982 time 
period, FPL would have betun construction of the Martin Units 
absent the Oil Backout Project . 

(3) Mar in 7 
Generation !x ana n P • 
the Mart n Unit Roa. 3 and 4, both 700 * pulverized coal 
plants, are absent f ·rOII rPL•a .oat current teneration expansion 
plan . However, FPL"a witneaa, Mr. 8 .1. Waters, confirmed that 
the utility· s de teraination of need for electrical power plant 
pending before this C:O..iaaion shows t'-'O units labelled Martin 
No. 3 and 4. These units utlliae cOIIbined cycle technolo9y 
(385 MW each) rather than pulveriaed coal. Mr. waters 
explained the reasons for that chant• and affirmed that both 
the •old• and •new• Martin units were and are planned to run at 
very hi9h capacity factora. 

The only effective chant• to Martin Units 3 and 4 which has 
occurred in tbe current expansion plan is a technolo~y 
substitution. In Utht of tbis, we find tllat Mr. Pollock•s 
ar9ument that tbe •otd• units • absence from the current plan 
means they were not deferred ia incorrect. 

(4) •Phantom Plants•. Mr. Pollock states that •[t)he 
·Martin units bave not been, aDd .ar never be, built.• However, 
Mr. Waters explained that tbe deferral of the units: 

11 the pre•iae upoa vhicb capacity 
deferral benefits are baaed; the Martin 
Coal Uni ts were not built due to the 
collllli tment to pu rchaae power f ro11 the 
Southern Companies aDd PPL'a ability to 
move t hat powe r over the Project. 

(Tr. 394-395 . ) 

FI PUG ar9ues t ha t capac i t y de ferral benef i ts cannot be 
derived from plants which do not exis t or ace • i llusory.• The 
fact that the units were not built ia the very benefit 
intended. This •avoided unit• concept ia the same rat ional~ we 
use to set firm capacity pricin9 for cotenerators . 
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In summary, we find that the Martin Coal Units 3 and 4 have 
been deferred as a result of the project and the original 
Southern Company purchas .. , and that FPL haa appropriately 
included capacity deferral benefits in the calculation of 
Actual Net Savinqa, 2/3 of which ia recovered as additional 
depreciation on the SOO kV linea. 

Return on EquitY 

Rule 25-17.016(4)(e), Florida Adminiatrative Code, requires 
the utility to use ita actual coat of capital for the recovery 
period of the oi 1 backout project. FPL baa interpreted ·the 
actual cost of capital• with re~pect to the return on equity to 
mean the 15.6\ return on equity authorized in its last rate 
case. (Docket No. 83046S-EI). However, the oil backout rule 
clearly states that only the actual costs associated with a 
project are subject to recovery throuqh the OBCRF. Mr. Pollock 
contends that a 15.6\ ROE doea not represent the actual cost 
associated with the oil backout project. 

We agree with FIPUG on thia isaue. FPL recovers all other 
costs under the oil backout project baaed on current rates. 
For example, FPL uses ita current coat of debt in its oi 1 
backout filing whenever the coat of debt chan9es. There is no 
economic reason to reco9nize chan9ea in the cost of debt, one 
capital structure component, but i9nore the change in the cost 
of equity, another capital structure co.ponent. 

While coat of equity teati1110ny was not presented in this 
docket, Mr. Pollock's uncontroverted testimony indicates that 
FPL"s actual cost of connon equity .is lower than 15.6\. Mr. 
Pollock stated that he ia unaware of any re9ulatory commission 
whi ch has authorized a 15\ or bi9her ROE since 1987 . In 
addition, he stated that the -dian authorized ROE has ranged 
from 12.1\ to 13 . 0\, and that 1101t awards have been in the 
12.0\ to 14.49\ ranqe. Finally, Mr. Pollock testified that the 
current Federal Ener9y Regulatory Conniasion benchmark ROE is 
12.44\. 

Perhaps the most convincin9 evidence that FPL • a actua 1 cost 
of equity is significantly lower than 15.6\ ia FPL•s voluntary 
reduct ion of ROE in 1988 (Order No. 18340) and 1989 (Order No. 
20451). FPL was entitled to use i ta authorized equity return 
of 15.6\ for purpose of the taa aavin91 rule (Rule 25-14.003, 
Florida Administrative Code), calculatinq AFUDC rates, and as 
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an equity ceilin9 for surveillance purposes, but voluntarily 
reduced this RO! to 13.6\. We very mucb doubt that FPL would 
stipulate to an ROE of 13.6\ for ita non-oil backout rate base 
if 13 . 6\ were less than the co.,any• a actual coat of equity 
cap i tal. 

Given current market conditions, we believe that FPL's 
actual cost of equity capital la lower than 13.6\. However, in 
the absence of coat of equity teatiaony in tbia docket, we note 
that the 13.6\ offered by tbia uti Uty in the 1917, 1918 and 
1989 tax savings dockets ia closer to ita actual coat of equity 
than the 15.6\ ROE authori&ed in Docket •o. 830465-EI. 
Therefore, we fineS that PPL ia not juatlfiecl in char9in9 a 
15.6\ return on the equity portion of ita capital invested in 
the 500 kV transmission linea. 

we find that the 13.6\ 101 uaed for tbia utility in the tax 
savinqs docket more closely approaiutea PPL'I actual coat of 
equity capital , and that exceaa revenues collected fro• April 
1, 1988 through September 30, 1919 ualng the 15.6\ ROE should 
be refunded to cuatoa.ra, with interest. This timeframe 
reflects the atipulation between FIPUG aDd FPL in Docket No . 
890001-EI. (Attachment A to Order ~. 20784): 

c. PPL agrHI that if any acSjuatMnt 
is made to FPL• s OICII' as a result of 
the proceeding• in 1 later acbeduled 
hearin9 in Docket lo. 190001-&l and/or 
Docket •o. 190148-IJ, aa 1 reault of 
consideration of the •tasuea, • any 
1110unta o r dere d to be refunded ahall be 
subject to refund aa though the 
commi ssi on had considered and reached a 
decision on t he •rssues• in the bearin9 
held on February 22 in Docket MO. 
8 90001-!!I ••• 

The bearing re fe renced in thi a atipulation covered fuel 
adjustment periods begi nning Apri l 1, 1988. Tbat is, the oi 1 
backout coot recovery UIOunta for the periods beginning Apr i 1 
1, 1988 were never final ly approved. In keeping with the 
intent and spirit of this s tipulat i on, we find that a 13.6\ ROE 
should be used to calcula te the o i l backout revenue 
requirements beginnin9 Apt~ l 1, 1988 . Beginning OCtober 1, 
1989, the OBCRF was calcu l t ted using a 13.6\ ROE; therefore. 
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the calculation of the revenues to be refunded should end 
September 30, 1989. The amount to be refunded will be 
determined at the February, 1990 bearing in Docket No. 
900001-EI for inclusion in the April-september, 1990 OBCRF. 

ITC Amortization 

Accelerated depreciation is the driving factor for 
investment tax credit (lTC) amortization. we find tt:~t 
additional lTC amortization abould be refunded to FPL's 
customers as a result of the accelerated depreciation recovered 
by FPL. 

FPL amortizes ita ITC'a generated by the oil backout 
investments by using a composite amortization rate. The 
composite amortization rate is developed on a company-wide 
basis by dividing the book depreciation expense by the 
depreciable assets that generated the ITC'1. The current 
amortization rate is 4\, which implies a life of 25 years on a 
composite basis. If only tbe oil backout assets were 
considered, the depreciable life would have been consio~rably 
shorter since the oil backout assets were recovered over a 
seven year period, and ratepayers paying for oil backout assets 
would have received the benefit of the amortization. 

The Internal Revenue Code (IRC) and applicable Re9ulations 
require that ITC's for an Option 2 utility such as FPL's 
project earn a weighted rate of return for ratemakin9 purposes 
and be amortized above-the-line. The lTC amortization must be 
no more rapid than ratable (over the depreciable book life). 
The Regulations allow the use of a composite rate. FPL's 
current approach does not violate the IRC or the Re9ulations. 

Customers who paid for recovery of the accelerated 
depreciation of the oil backout assets should receive the 
benefits of the associated lTC amortization. The amortization 
method used by FPL wi 11 not accomplish this goal, as admit ted 
by FPL's witness, Mr . Donald Babka, on cross-examination. 

Thus, t here is a mismatch of the ratepayers who paid for 
the r ecovery of the oi 1 backout assets and the ratepayers who 
will receive the benefit of the lTC amortization. In addition, 
the ratepaye rs are required to pay a return on the unamortized 
balance o f ITC' a. 
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As of Au9ust 1989, $17,780,000 of ITC'a remain unamortized 
due to FPL's method of ITC amortization, even thouvh the plant 
generatin9 the ITC's (the 500 kV line) baa been fully 
recovered. This amount should bave been aaortized at the same 
rate the oil backout asaeta were recovered. Therefore, the 
unamortized balance should be returned to ratepayers as aoon as 
is practicable, which we find to be throu9h the OBCRF to be 
established for the April, 1990 throu9h September, 1990 time 
period. Tbia period was cboaen to account for the ITC 
amortization currently included ln tbe calculation of the OBCRF 
for October 1, 1989 throuvh llarch 31, 1990. If this 
amortization is not considered, it ia possible that too much 
amortization could be paaaed' to tbe ratepayers, resultin9 in a 
normalization violation. 

Mr. Babka repeatedly stated hia concern that the utility's 
entire unamortized ITC balance of •453 ailllon could be placed 
at risk if an amortization rate specific to the oil backout 
clause was used. He further requested that FPL be allowed to 
get a letter ruling froa the IRS regardin9 use of an 
amortization rate specific to the oil backout clause. This 
conservative approach would ensure that the ratepayers are not 
harmed in the long run by loss of the ITC's. 

we believe that our ruling would not cause a violet ion of 
normalization requirements. However, to ensure that the 
ratepayers are not harmed in the lon9 run by the remote 
possibility of loaa of $453 aillioD of ITC's, we will allow FPL 
to request a letter rulin9 on this issue, with aonies placed 
subject to refund, with interest, while the letter ruling is 
pending. Tbe •subject to refund• provisions should begin April 
1, 1990, when the new OBCRF ia put into effect. We .wi 11 
require that FPL submit a draft of the rulin9 request to 
Commission Staff and the parties to this docket within 60 days 
of tbe date of the vote in this docket. All parties and Staff 
will be allowed to participate iD draftin9 tbe final version of 
the request to be presented to the Co.aission for approval . 
If tbe parties cannot a9ree upon the lan9uave to be included in 
tbe letter rulin9 request. our Staff vi 11 address the 
alternatives in a recommendation to the CO..ission, and we will 
address it at an 19enda conference. The parties should be 
allowed to participate in all phases of the letter ruling 
process, including any conferences of ri9ht. FPL shall notify 
Commission Staff and the partie of any coa.unl cation with the 
IRS on this matter, and upon recei pt of the final letter 
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ruli ng , shall file a copy thereof in this docket. 

Capacity Charge Collection 

FIPUG argues that FPL should be required to 
capacity charges for the Southern System UPS charges 
base rate mechanisms. We disagree. 

collect 
through 

Rule 25-17.016(4)(d) Florida Administrative Code states: 

Once approved by the Co.-ission, the 
costs of a qualified oil-backout 
pro j ec t shall continue to be recovered 
throug h the Oil-Backout Coat Recovery 
Factor until such time as they are 
included in the base rates of the 
utility. 

Thus, FPL must continue to recover the Southern System UPS 
charges through the OBCRF until such time as they are included 
in base rates, which would normally be at the time of the 
utility's next rate case. 

Oil Backout Tax Savings 

FIPUG questioned whether there were any oil backout Project 
tax savings due to the change in the federal corporate income 
tax rate . We find that there are no tax savings associated 
vi t b the oil backout project. However, as previously 
disc ussed , use of a 15.6\ return on equity overstates FPL · s 
cos t of equity capital and is therefore inappropriate at this 
ti ... 

For 1987 and 1988, FPL vas required to refund tax savings 
in accordance wi th Rule 25-14 . 003, Florida Administrative 
Code. I n t hat rule, •tax savings• are defined as the 
•difference betwee n the t ax expenses for a utility calculated 
under the p rev i ously e f fect i ve corporate income tax rates and 
those c alculated under the newly effective, reduced corporate 
income tax ra t es.· For oi l backout purposes, the utility ha s 
incl~ded current t ax r ates in its factor and has been 
recover inc; income taxes related to oi 1 backout at the curren t 
i ncome tax rates. Therefore , t ax sav i ng s re lated to o i l 
backout do not exist. 
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Discontinuance of the Oil Backout Cost Recovery Factor 

FIPUG furthel argued that Rule 25-17. 016( 6), Florida 
Administrative Code, requires the discontinuance of the Oil 
Backout Cost Recovery Factor when PPL's transmission line costs 
are fully recovered . We find that it does not. While FIPUG 
correctly states that the OICIP .uat ter11inate when costs of 
the project have been recovered, the line itself is only one 
component of the entire project. Although the transmission 
line should now be fully depreciated, the Oil Backout Rule 
requires that cost recovery continue until all project costs 
are fully recovered or are included in rate base. 

We further find that FIPUG•s argument that the recovery of 
oi 1 backout project costs through an energy-based charqe is 
unfair and unduly discriminatory is barred by the doctrines of 
res judicata and administrative finality. We have consistently 
rejected this claim in the past. The doctrine of 
administrative finality mandates that we reject it once more . 
As FPL pointed out in Appendiz A of its brief, entitled 
·nPUG · s Six Prior Arguments That An !nergy Based Oil Backout 
Charqe i s Unfair or Inequitable•, PIPUO 11ade this same arqument 
in five previous dockets: Docket •o. 110241 (the adoption of 
the oil backout rule); Docket Mo. 120155-EU (FPL and Tampa 
Electric Company's oil b1ckout project qualification); Docket 
Mo. 820001-EU (FPL"s initial oil backout cost recovery in the 
fuel docket); Docket No. 820097-EU (PPL's 1982 rate case); and 
Docket No. 830465-EI (FPL"s 1984 rate case). We reject FIPUG's 
attempt to raise the same arguments in this docket. We note 
that. absent inclusion of the project in rate base, FIPUG' s 
requested relief to discontinue recovery of oil backout project 
costs i n an enerqy-based oil baekout charge is inconsistent 
with Rule 25-17.016 and therefore not permitted by Section 
120.68(12)(b), Florida Statutes. 

Rule 25-17.016 (4)(e), Florida Administrative Code, 
requires that •The Oil-Backout Coat Recovery Factor applicable 
to a qualified oil-backout project shall be estimated every six 
months in conjunction with the Puel and Purchase Power Cost 
Recovery Clause •••• • and that [a) true-up adjustment, with 
interest, shall be made at the end of each six-month period to 
reconcile differences between estimated and actual data. · 
Thus , FIPUG's claim that t his rule does not specify how project 
costs be recovered is confusing. Although the rule does not 
specify that the oil backout cost recovery factor be applied on 
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an energy basis, an energy-based char9e is consistent with the 
rule . Indeed, it is difficult to conceive of any non-energy 
based recovery scheme which would be consistent with this 
section of the rule. We believe that PIPUG's pos~tion on this 
issue is inconsistent with the rule. 

Further, FIPUG may not how challen9e the use of the Martin 
Coal units in calculatin9 deferred capacity savings to be u~P.d 
in the calculation of Actual Ret Savin9s since it has, in three 
prior proceedin9s in which PI PUG was a party, fl iled to raise 
the issue, not objected to stipulated Factors and failed to 
request reconsideration. However, had FIPUG objected in any of 
the three prior proceedin9s in which deferred capacity savings 
were calculated using the deferred Martin Coal units, the rule 
would have requi r ed the same result: once approved. recovery 
of the project continues. Althouqh FIPUG is not precluded from 
contesting calculations derived usinq the Martin Unit cost 
estimates in upcoming periods, we will not allow f' IPUG to 
contest the fact of approval. In fact, FIPUG's requested 
refund of oi 1 backout revenues would constitute i llega 1 
retroactive ratemaking at this point, with the exception of 
project expenses collected after March 1 988, which are still 
properly subject to Commission scrutiny. 

We disagree with FIPUG'a position that all oil backout 
revenues may be properly refunded. FIPUG points to the Florida 
Supreme Court decision in Gulf Power Co. v. Florida Public 
Service Commission, 487 So. 2d 1036 (Fla. 1986) u support for 
the posit ion that funds collected throuqh the fuel adjustment 
clause may be refunded. However, that case dealt with the 
refund of fuel expenses imprudently incurred . The Supreme 
Court upheld the Commission's order of a S2,200,000 refund of 
excessive fuel costa, pointing out that the •authori zat ion to 
collect fuel costa close to the t iJDe they are incur red ~hou ld 
not be used to divest the coiiWftisaion of the juri sd ict ion and 
power to review the prudence of these costs. • ( Id. at 3 7) 
Thus, the decision was predicated on the Commission's ability 
to review the prudence of the utility's fuel expenditures, 
which is not analogous to the relief requested by FIPUG : 
retroactive disapproval of the project for cost recovery 
purposes . FIPUG has presented no evidence that FPL imprudently 
incurred expenses. Rather, FIPUG'a claims amount to an attack 
on the application of the Oil Backout Rule rathe r than a 
request for scrutiny o f project expenses. 

Based on the foregoing, it \ s 

ORDERED that, except insof 1r as relief is granted herein, 
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the Petition of the Florida Industrial Power Users Group t o 
Di scontinue Florida Power &a Light Company's Oi 1 Backout Cost 
Recovery Factor is denied. It is further 

ORDERED by the Florida Public Service Commission tha t 
Florida Power &a Light Company recalculate its Oil Backout 
revenue requirement s and Oil Backout Cost Recovery Factor f o r 
the period Apr i 1 1, 1988 through September 30, 1989, using a 
13.6\ return on equity rather than 15.6\ as previously 
calculated . It is further 

ORDERED that Florida Power &a Light Company submit testimony 
in support of its rec alculated Oil Backout revenue requirement s 
and Oil Backout Cost Recovery Factor in connection with the 
February, 1990 hearing in Docket No. 900001-EI. It is further 

ORDERED that the amount to be refunded to Florida Power & 
Light Company's ratepayers due to the recalculated revenu e 
requirements and factor wi 11 be determined at the February , 
1990 hearing in Docke t No. 900001-EI, and sha 11 be inc 1 uded in 
the utility's April - September 1990 Oil Backout Cost Recovery 
Factor . It is further 

ORDERED that, beginning April 1, 1990, Florida Power & 
Light Company shall place subject to refund 1 sum of money 
equal to the revenue effect of the unamortized balance of 
Investment Tax Credits existing at that date, plus interest 
from that date forward. It i1 further 

ORDERED that Florida Power • Light Company request a letter 
ru 1 i ng from the Internal Revenue Service regarding use of an 
amor t ization rate specific to Rule 25-17 . 016, Florida 
Administrative Code, in accordance with the terms and 
provisions of this Order. It i1 further 

ORDERED that this docket 1hall remain open i:or further 
proceedings pending Florida Power • Li9ht Company's receipt of 
the letter rul i ng from the Internal Revenue Service as ordered 
herein. 

BY ORDER of Public Service Commission, 
this 5th day of 

( S E A L ) 
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NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

The Florida Public Service Commission is required by 
Sect ion 120.59 ( 4), Florida Statutes, to notify parties of any 
administrative hearing or judicial review of Commission orders 
that is available under Sections 120.57 or 120.68, Florida 
Statutes, as well as the procedures and time limits that 
apply. This notice should not be construed to mean all 
requests for an administrative hearing or judicial review wi 11 
be qranted or result in the relief sought. 

Any party adversely affected by the Commission's final 
action in this matter may request: 1) reconsideration of the 
decision by filing a motion for reconsideretion with the 
Director, Division of Records and Reporting within fifteen (15) 
days of the issuance of this order in the form prescribed by 
Rule 25-22 . 060, Florida Administrative Code; or 2) j ud ic i a 1 
review by the Florida Supreme Court in the case of an electric. 
qas or telephone utility or the First District Court of Appeal 
in the case of a water or sewer utility by filing a not ice of 
appeal with the Director, Division of Records and Reportinq and 
filing a copy of the notice of appeal and the filing fee with 
the appropriate court. This filing must be completed within 
thirty (30) days after the issuance of this order, pursuant to 
Rule 9.110, Florida Rules of Appellate Procedure. The notice 
of appeal must be in the form specifie~ in Rule 9.900(a), 
Florida Rules of Appellate Procedure. 


