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BEfORE THE fLORIDA PUBLIC SERVICF COt1MISSION 

In re: Complaint of DELPHIN DIAZ against) fLORIDA POWER & LIGHT COMPANY regarding ) backbilling . ) 

DOCKET NO. 891360-EI 
ORDER NO. 225 2 6 
ISSUED: 2-12-90 ____________________________________ ) 

The following Commi s s 1 oners participated disposition of this matter. 

MICHAEL McK. WILSON, Chairman 
THOMAS t-1. BEARD 

BETTY EASLEY 
GERALD L. GUNTER 
JOHN T. HERNDON 

NOTICE OF PROPOSED AGENCY ACTION 

ORDER REGARDING BACKBILLING 

BY THE COMMISSION : 

in the 

NOTICE is hereby given by the Flor ida Public Service Commission that the action discussed herein is preliminary in nature and will become final unless a person whose interests are adversely affected files d petition for a formal proceeding, pursuant to Rule 25-22.029, Florida Administrative Code. 

On July 25 , 1989, t1r. Delphin Diaz, a customer, filed a complai n t against Flo rida Power and Light Company (fPL) wi th the Commission . Mr. Oiaz's complaint was in response to a bill he received from FPL in the amount of $4,577.3l. Becau se fPL had found him to be benefiting from a tampered meter which did no t allow correct registration of electricity o n the meter servi ng Mr. Diaz ' s address , fPL billed him forth! amount of energy FPL estimated wa s used but not pai d for since Dec~mber, 1985 , the date Mr. Diaz assumed residence. The amount, however , did not include met er tamperi ng investigation charges because no substantial information existed to indicate customer knowledge of the condit ion. 

On July 25 , 1989, the Commission initiated an informal investigation of r-1r. Diaz's complaint. On August 3, 1989, fPL r eported to the Commission that the meter disk o n the meter 

I 

I 

which served the Oiaz residence had been found in a ra iscd I po sition on March 27, 1989 . On April 7, 1989, FPL replaced the tampered meter with an accurately registering meter. 
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On May 2 , 1989, testtng by FPL on the old meter indicated that it registered 60 . 2\ full load, 16.2\ ligh t load, resulting in a weighted average registratio n of 51.4\. Further i ns pection of the meter revealed that the inner-canopy integrity seal tip was missing, the bearings haJ been tampered with, the disk had been raised, and that there wer e Jrag marks on the top of the disk. A veri-bodrd tesl was also made which indicated 10/6 or 60\ registrati o n, this is in line with Lhe full load test resulls of 60.2\. 

The accoun was rebi lled based on the 60 . 2\ , full l oad results, wh1ch Commission staff found best complied with Rule 25-6 .104. Rule 25-6 . 104, Flodda Administrative Code , provides Lhat Lhe utility , upon discovery an unauthorized use of energy , may bill a cus omer o n a reaso nable estimate of the enerqy used. 

Lacking evidence to the contrary, 
account a s an inheri ted condition, and 
entire company record re tention peri od, 
April, 1989, resulting in a rebilling of 

FPL ha s rebilled this 
h as rebi I led over the 
from December, 1985 to 

51 , 809 kil owaLL hours. 

On August 30, 1989 Mr . Diaz spoke to Ms . Melinda Guess who verbally di sclosed her findings justifying the backbilling. t-1r. Diaz was unsatisfied and his case wa s r eviewed further by Manning M. Stair of Lhe Consumer Affair s Divisi o n. Mr. Diaz also gave info rmation verbally to be reviewed by Mr. Stair. The following is the informat i o n that the c~slomer gave: 

Jan. 
Feb . 
Mar . 

Average of 86,87,88 kwh billed 

1, 19 2 
1,342 

766 

1989 kwh 

2,425 
2, 12 2 
2 , 051 

Mr. Diaz slated that 1989 was 49\ h1gher Lhan 1986-1988 . 

Apr. 
May 
June 
July 

Average of 86,87,88 kwh billed 

1, 48 5 
l, 895 
2,292 
2,657 

1989 kwh 

1,038 
3 , 955 
4,010 
3 , 288 
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Mr. Diaz sta ed that 1989 was 42\ higher than 1986-1988. 
While Mr. Diaz did understand thaL the backbilling was according to lhe meter test and not according to current consumption, he remained uns.JLisfied. FPL was nolil ied that the bill was still in dispute, and agreed to not ta ke any action until further word from the Commission. 

On September 8, 1989, Mr. Stair responded to Mr. Di az · s request for additional review i n wri ting. Mr. Stair' s i nformal investigation findings were in favor of FPL. Mr. Stair noted that when comparing consumption over the first four months after the meter's replacement w1th an accurately registering watt-hour meter , lo the same four months averaged over the prior three years, t-here is a 72\ increase in usage. In other words, when lho eleclr1c energy usage measured by the old meter is divided by the usage measured by the new meter (partial registering versus ac~urately reg1slering meters) the old meter registered 58\ of the new melee. Thts relates to the veri-board tesl that showed a 60\ regtstcation of actua demands at high loads. It was also explained in the informal i nvestigation that the company had presented sufficient and credible evidence to suggest that the tampered-meter condition ex isted as described by the uti 1 i ty and tha t he customer wa s responsible for payment of all backbilled charges calcula ed by FPL . 

On September 24 , 1989, Mr. Diaz wro e a le ter to l-1c. Stair requesting additional consideration. Mr . Diaz felt that the investigation was handled poorly and that he should have been given t he opportunity to present hi s concerns. t-1r. Di az slated in his letter that the old meter had been running fasl instead of slow as reported by FPL . ft1 r. Diaz also questioned why it too k 40 months for FPL to discover the meter condition a nd felt that the meter readers should have ((Cognized the raised disk much sooner. He stated that when he was shc~n the old meter by the FPL representative , the condition was readily apparent to him. Mr . Oiaz wrote; "It is inconceivable that competent and well-paid meter readers, trai ned and encouraged by the utility to look for and report 'tampered ' or 'defective' meters could miss 42 imes a meter that is so visibly defective to an untrained person. I submit that Lhe disc could nol have been in a raised position for that long without detectio n and that Lhe alleration could have occurred if the meter was accidentally h it by a painter while the house was painted 

I 

I 
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shortly before March or could have been accidenlally altered by some other mean." 

Mr. Diaz also wrote: "On May 7 , 1989, our household 
lifestyle changed when my in - laws moved to our house because of the seriousness of my mother-in-law's illness wh i c.h requires her staying at home and keeping the central A/C un t at a very low setting the entire da y. We expected a significant increase in our electrical consumption and I submit that any increase after April 1989 is due t o Lhis change and not because a 'new' meter was installed." 

Mr . Diaz has compiled several tables of figures and percentages which he feels substantiates why he has been improperly rebilled. He has used figures taken from usage which occurred during the backbilling period and usage whi c h had been registered afler the inslallation of lhe new meter. 

On October 4, 1989 , Mr . George B. Hdnna, Direclor, Division of Consumer Affairs received a letler from Mr. Delphin Diaz requesting an informal conference, which was conducted 1n Miami o n December l, 1989 . 

Mr. Diaz ma1nlained that he had been billed improperly, and that the company should nol penalize him because of the condition lhat was found on his meler. He felt that the bi 11 ing should nol be based on the 60.2\ fu 11 load reg istration, bul instead on figures · that he had developed. FPL informed the customer lhat the new accurately registering meter was installed on April 7, 1989, and that a reading taken 18 day s after the in~tallati on of Lhis melee showed that he wa s cons uming an average of 126 kilowall-hours per day, which is a 33\ i nc cease o ver what the Lampe red meler was registering . Me. Diaz had no commen on lhis statemenl bu instead referred t o usage that had been registered on the new melee •o r June, July, ),ugust , and September 1989. The customer slated that he is usi ng less in these months than the amount for which FPL is backb illing him for January, February , and March . Mr . Diaz commented that there was no way that he could use more kwh in January , February, and March, than in the summer months wi l h mor e people in the house. Mr. Di az fe 1 t tha FPL should have rebilled him based on 82.3\ meter regis ralion rather than 60 . 2\ as billed. 
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The conference ended without a resolution of the c omplaint. Mr. Diaz • s accoun wa s rebi 11ed because FPL has documented that the meter which served this customer · s house was found on March 27, 1989, with the meter disk turning , but with the disk placement at a t.ighcr than normal pos itio n. 
We find that on Aprtl 7, 1989, a meterman four d that the outer- ring sea 1 had been rigged to appear to be intact, the disk was turning, and the inner canopy integri y seal tip was missing. The tampered meter was remo ved and replaced with an accurately regi steri ng meter, and transported to Lhe FPL shop for testing. The Lampered meter when tested reg1stered at 60.2\, full load, 16.2\ light load, giving a weighted average reqisLralion of 51.4\. This reg1stration is noL in line with the requ ired reg isL ration of no less than 98\, and no more than 102\, as required by Rules 25-6.052, Florida Administrative Code. 

I 

Though there does not appear to be any evidence that the customer had any knowledge of Lhe current diversion condition, I the fact remains that he benefited from the use of service without paying for it. FPL , therefore, h as rPbilled thts account in accordance with Rules 25-6 . 104 and 25-6 . 103 (b) , Florida Administrative Code; an amount equal to the unbi lled error. The company determ1ned the undercharged amount by adjusting th~ recorded consumptton for the amounL of error found in h e tampered meter . Because there was no apparent unusual sustained drop in consumption curing the company record re tention period for this customer, the accoun was rebi lled for the entire peri od. 

At the January 30 , 1990 Agenda Conference , Staff indicated that Mr. Diaz, who d 1d not appear, and FPL representatives had agreed prior to that date that Mr. Diaz w i 11 pay to FPL over a 40 month peri od $1,577.31 , or $1, 000 less than the rebilled am0unt. 

In considPration of the foregoing , il is 

ORDFRED by the Florida Public Service Commission that Mr. De1phin Diaz is responsible to Florida Power & Light Company f or the tota1 amount due for electricity cons~med but not paid for, until the Commission receives a copy of the agreement between Mr. Diaz and Flo rida Power & Light Company indicati11y I flo rida Power & Lighl Company will accept $3, 577 . 31 over a 



I 

I 

I 

ORDER NO. 2?526 
DOCKET NO. 891360-EI 
PAGE 6 

40-month period as payment in full, at which time t-1r. Diaz will 
be responsible for the latter amount. Tt is further 

ORDERED that Florida Power & Light Company has billed Mr. 
Diaz based on the full r eqislration load regisLra LOn of the 
tampered meter and such billing 1s approved as mohfted . rt is 
further 

ORDERED that Lh1s docket shall close only after staff 
receives a copy of Lhe above-men tioned agreement between Mr . 
Oiaz a nd Florida Power & Light Company, and no ~ubs antially 
affected person timely files a protesl to the proposed act1on. 

By ORDER ot the Florida Public Service commission, Lhis 12th day of FEBRU_A_R_Y ___________ , ~ __ . 

Division of Reporting 

( S E A L ) 

BAB 

NOTICE OF FURTHER PROCEEDINGS OR~UDICIA~ REVIEW 

The Florida Public Serv ice Commission i ~ required by 
Section 120.59 ( 4 ), Florida Statutes , to notify }.Jarlies of a ny 
ddmi n istrative hearing or judicial review of Commtssion orders 
Lhat is available under Sections 120.57 or 120.68 , Florida 
Sta utes, as well as the procedures and Lime limits that 
appl y . This no ice should not be const r ued to mean all 
tcquests for an adminLstrative hearing or judicial review will 
be granted or resull in the reliof sought. 

The action proposed heretn is preliminary in nature and 
will nol become effective or final, except as provided by Rule 
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25-22. 029, Flor ida Admini st rat1ve Code. Ally person whose substJntial interes t s are affected by the action proposed oy thi s order may file a petiti o n for a f o rmal proceeding, as prov1ded by Rule 25-22.029(4}, Flo rida Administra t ive Code, in the f o rm provided by Rule 25-22.036(7}(a) ond (f), F lor1da Admintslraltve Code. Th1s petiti o n must be r Pce ived by the Directo r, Dtvi :uon o f Reco rd s and Repo rting at hi s oCfice at 101 East Gaines Street, Tallahassee , Fl o rida 32399-0870, by the close o C bus iness on t-1arch 2..,_-l.2_90:..__ __ _ 

I n the absence of s uch a p~titi ~n. thi s o rder s hal l become e([ecttve on Lhe day subsequent t o the abo ve date a s provided by Rule 25-22.029 ( 6 ), Florida Adm1nist rat 1ve Code, and as reflected in a su bsequent o rder. 

Any ObJection o r protest tiled 1n lht s docket befo re the t ssuance da c o f thi s ord~r is con s tdcred abandoned unl ess i t SJ isties the f o r e goi ng condtttons and i s r~ncwcd within the spectf t ed protest period. 

lf thi s ordc t becomes final and effec tive o n the date drsc 11bed abov , any party adversely affected may reques• judicial revi ew by the Flo rida Supreme Cour i n Lhc case of an electric , gas or telepho ne ut 5. llty o r by the F11 st DtstricL Cou r of Appeal i n the case of a water o r sewer uli llty by fili ng a notice of appea l wi h Lhe Directo r, Divtsion of Reco rds and Reporti ng and fillng a copy o( the uoLicc o f appeal and the filing Cee with Lhe appropriote court . Th is ftli ng mu s t be completed within thtrty (30} days o f Lhe effective dale o f th1 s o rder, pursuant to Rule 9 .110, Flo rtda Rul e s of Appellate Procedure. Th no lic of appeal must be i n the f o r m s pecified 1n Rule 9.900(a), Fl o ctdl Rules of Appellate Procedu r e . 
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