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BEFORE THE FLORIDA PUBL IC SERVI CE COMM ISSION 

I n re : Re view of Souther n Bell ' s ) 
Ca p ital Recovery Position ) ______________________________________ ) 

DOCKET NO. 890256-TL 
ORDER NO. 22636 
ISSUED: J-5-90 

ORDER DENYING MOT ION TO COMPf.L 

Southern Bell Telephone a nd Tel egraph Company (Bell) 
s e rved its First Set of Interrogatories (the FirsL Sel) o n the 
Florida Cable Television Assoc iatio n (FCTA) o n Augu s t 18, 
1989. Interrogatories 25 , 26 , 27, and 28 concern services 
currently provided, or anticipated, by the members of FCTA. On 
September 18 , 1989, FCTA respo nded to the F irst Set , o bjec ting 
to these fvur questions . FCTA argued thal t he conlested 
q uestions a r e irrelevant to Bell ' s depreciation repreucr iption, 
not reasonably ca lculated to lead to t he disco very of 
admissible evidence, and beyo nd Lhe permi s sibl e sco pe of 
discovery. 

Bell served its Seventh Set of Interrog a t o ries (lhe 
Seventh Set) o n FCTA on Jan•Jary 26 , 1990 . In t errogato ries 
l(a), l(b), 2, 3, 5 , 6 , 8, 9 , 11, and 14 conce rn studies made, 
nomencl a ture used, equipment used o r deprecia tio n practices 
emplo yed by t he membe r s of FCTA . On February 8, 1990 , FCTA 
responded to t he Seventh Set, objecting t o lhesc ten 
q uest i ons . Again, FCTA argued that the qucsl i o ns are 
i rreleva n t to t hi s p r oceedi ng a nd not calcula ed o l ead Lo the 
discovery of admissible ev ide nce. These questi o ns were also 
c haracLer ized by FCTA as being unduly burdensome , o ppress ive , 
a nd intended to hara ss . 

Bell fil ed a t-1otion to Compel, on February 9 , 1990, 
argu i ng that it and t he cable i ndustry use simi lar facilitie s . 
In support of its motion, Bell cites magazine articles abo ut 
the cabl e indust ry's use of fiber o pt ics and the possibility of 
usi ng cable facilities to pro vide telephone service. Bell also 
s upplies te5 timo ny from an out-of-state proceed i ng a lleging 
t hat cable systems use fiber o pt ic (dcilities in those portions 
of their networks that are comparable l o Bell' s interoffice 
trunking and feeder routes . Bel l also cites a cable industry 
r e presentative ' s statement that fiber optic facili t ies are 
appropriate fo r u se i n t he " trunk ing " a nd " feeder " portions of 
a cable ne t wo rk. Bell refers to a magazine a r ticle whi ch 
asse rts Lhat t wo - t hi rds or all cable ma nagers expec t that fiber 
optic faci l ities to eventual ly replace coaxial cable throughout 
their di s t ributi o n netwo rks. Bell conlends thal similarities 
be ween the industries are undeniable and t hat, a cco rdingly, 
t he cable companies are in posit ion to compete with Be 11 for 
both bus iness and r esidential telephone customers . 
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On February 21, 1q9o, FCTA filed its Reply to he Motion 
to Compel and ALternative Motion for Protective Order . FCTA 
argues that questions about its members' current and 
contemplated services and theit depreciation practices are 
outside the limits of permissible discovery in Lhis pending 
proceeding. In FCTA's view, this proceeding is o nly abouL 
Bell ' s telephone network, the company's deprecia ion study, and 
our regulation of its depreciation rates. FCTA cites authority 
which places the burden of establishing relevancy on the 
questioner, Calderbank v. Cazares, 435 So.2d 377, 379 (Fla. 5th 
DCA , 1983). FCTA further points out tha" discovery cannot be 
used to put "one party in a more slrategic position than he 
otherwise would be by acquiring information that has nothing to 
do with the merits of the act ion," Brooks v. Owens, 97 So. 2d 
693 , 699 (Fla. 1957). Finally, FCTA alleges that we have 
disallowed "retaliatory discovery" thro ugh attempted 
turn-the-tables discovery of an intervenor in Order No. 19288, 
issued May 5, 1988 , in Docket No. 860001-EI-G. 

Upon review of the arguments, I find thal Bell has not meL 
its burden of establitihing the relevancy of the contested 
interrogatories. Rule 1.280(b)(l) of the Florida Rules of 
Civil Procedure slates that "(p)arties may o btain discovery 
regarding any matter that is relevant to the subj~c 
matter of the pending action.- Il Cs not ground f or 
objection that the information sought wi 11 be inadmissible at 
trial if the information sought appears reasonably calculated 
to lead to the discovery of admissible evidence." (emphasis 
added) 

The purpose of th1s proceedi ng is to represcribe Bell ' s 
depreciation rates. S i nce it furnishes telephone service, Bel l 
is regulated by the Commission under authority granted by 
Chap t e r 3 6 4 , F 1 o r ida S t a t u t e s . No s uch au t h o r i t y has been 
g r nn ted to the Commission over the member s of the FCTA who are 
involved in the cable television business . Further, the cable 
industry is precluded from competing with Bell's local exchange 
operations by virtue of Section 364.335. The answers which 
Bell seeks to compel are neither "relevJnt to the subjec 
matter of the pending action" nor "reasonably calculated to 
lead to the discovery of admissible evidence" as required by 
Rule 1.280{b)(l) . Accord .ingly, the contested interroguto ries 
are beyond the scope of the e leven issues involved in this 
proceeding. 
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Based on the foregl.>ing, it 1s 

ORDERED by Commissioner John T . Herndon, as Prehearing 
Officer, that Southern Bell Telephone and Telegr ph Company ' s 
Motion to Compel, filed on February 9 , 1990, is denied. It is 
f urther 

ORDERED that the Reply filed by the Flonda Cable 
granted to the 
is dismissed as 

Television Associatio n on c-ebruary 21, 1990, is 
extent provided in the body of this Order and 
moot in all l.>ther respects . 

By ORDER 
Officer, this 

( S E A L ) 

CWM/DLC 

of Corruussioner 
5th day of 

John T. Herndon , as Prehea ring 

---· 1990. Mnrch 

~-lob:--r. ..(U... A o-.... 
JOHN T . HERNDON , Corr.m1ssioner 

and Prehearing Officer 

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

The Florida Public Service Commtssion is required by 
Section 120.59(4), Florida Statutes, to notify parties of any 
administrative hearing or judicial rev1ew of Commisston orders 
that is available under Sections 120.57 or 120.68, Florida 
Statutes , as well as the procedures and lime limits tha 
a pply . This notice should not ue construed lo mea n all 
request s for an administrative hearing or judicial review wlll 
be granted or result in the relief sought. 

Any party adversely affected by th1s order , which is 
preliminary, procedural or intermediate in nature, may 
request : 1) reconsideratton w1th1n 10 days pursuant to Rule 
25-22.038(2), Florida Admi nistrative Code, if issued by a 
Prehearing Officer; 2) reconsideration wi thi n 15 days pursuant 
to Rule 25-22.060, Floriua Administrative Code , if issued by 
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Lhe Commission; or 3) JUdtctal review by the f'loCtda Suprerte 
Courl, in lhe case of an electric, gas or telephone uti I tly, o r 
the Firs Districl Court of Appea l , in the case of a water o r 
sewer util i ty. A motion for reconsideralion shall be filed 
with the Director, Division of Records and Repo r ing, in the 
fo rm prescribed by Rule 25-22 . 060 , Flo r1da Admini st rative 
Code. Judictal review of a preliminary, proceduLal or 
intermediate ruli ng or order is available if revtew of the 
f1nal action w11l not provide a n adequa e remedy . Such review 
may be requested from the appropriate court, as described 
above, pursuanl to Rule 9 . 100 , Florida Rules of Appclla e 
Procedure. 
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